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No.  VL 
Call  to  Mr  Young, 


REPORT 


OF  THE  CASE 


THE  EARL  OF  KINNOULL  &c.,  against  THE  PRESBYTERY 
OF  AUCHTERARDER,  &c. 


The  Judges  of  the  First  Division  of  the  Court  of  Session,  hav- 
ing pronounced  an  order,  thai  this  cause  should  be  argued  before 
the  whole  Court,  the  pleadings  were  opened  on  the  2ist  of  No- 
vember 1837«  before  the  following  Judges  : 

Fint  Division-  Second  Division, 

Lomo  Pebsident  Hopb.  Lord  JasTicE-CLsaK  Boyls. 

Loao  Q1LUE8.  Loao  Glenleb- 

LtOAD  AIackenzib.  Loud  Meadovbank. 

LOBO  COOEHOUSE.  LOBD  MeDWYN. 

Lords  Ordinary.  Lords*  Ordinary, 

LOED  FULLERTON.  LoUD  MoNCREIFF. 

I<ou>  CocKBURN.  Lord  Jeffrey. 

Lord  Ordinary  on  tke  BiUs,  Lord  Cuninghame. 


Counsel  fir  tke  Pursuers.  Counsel  for  the  Offenders. 

Dbam  or  Faculty  Hope.  Solicitor- General  Rotberford. 

Romswt  Whigham,  Eso-  Robert  Bell,  Esq. 

Agent,  Mr.  A  SroRtBi  W.S.  Alexander  Dunlof,  Esq. 

Agents,  Messrs  Bells  and  Rutuer- 
POBD,  W.S. 

Mr.  Whiqham. — I  attend  your  Lordships  on  behalf  of  the 
pursuers,  the  Earl  of  Kinnoull,  who  is  patron  of  the  parish  of 
iVuchterurder,  and  the  Rev.  Robert  Young,  the  presentee  to  that 
parish.  The  defenders  in  the  action  are,  the  Presbytery  of  Auch- 
terarder,  the  Heritors  of  the  Parish  of  Auchterarder,  and  the 
Tnwtees  of  the  Minister'^s  Widow's  Fund.  To  protect  them- 
selves, the  heritors  have  raised  a  process  of  multiplepoinding, 
which  is  now  in  depen<|ence  before  the  Lord  Ordinary,  in  which 
they  express  their  willin^ess  to  pay  the  stipend  to  whomsoever 
sbali  be  found  to  have  right  to  it.  The  trustees  of  the  Ministers^ 
Widows'*  Fund,  have  been  called  as  defenders,  in  order  that  they 
and  the  Presbytery,  and  all  others,  may  be  ordained  not  to  molest 
the  pursuers  in  the  enjoyment  of  the  stipend  and  olher  emolu- 
ments of  the  benefice. 

The  mun  question,  however,  arises  betwixt  the  pursuers  and 
the  presbytery  of  Auchterarder,  and  it  is,  Whether — by  rejecting 
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Mt.  Young,  a  licentiate  of  the  Church  of  Scotland,  holdms;  n 
unexceptionable  presentation  to  the  church  and  parish  of  A  ucb 
terarder,  without  making  trial  of  his  qualifications,  and  exclu 
sively  in  respect  of  the  veto  of  a  majority  of  male  heads  of  families 
members  of  the  vacant  congregation,  being  in  full  communioi 
with  the  church — the  presbytery  have  violated  the  patrimonia 
rights  of  the  pursuers  or  either  of  them  ?  There  are  some  sub- 
ordinate questions  raised  in  the  record,  on  which  it  may  be  neces 
sary  likewise  to  address  some  observations. 

I  have  in  the  outset  to  request  the  attention  of  your  Lordsbipi 
to  the  facts  of  the  case. 

In  May  1834,  the  General  Assembly  of  the  Church  of  Scot 
land  passed,  what  is  designated  an  *'  Overture  and  Interim  Act 
on  Calls,^'  and  which  is  expressed  in  the  following  terms : 

"  Edinhurghf  May  31,  1834'. — The  General  Assembly  declare, 
**  That  it  is  a  fundamental  law  of  this  church,  that  no  pastor  shall 
^^  be  intruded  on  any  congregation  contrary  to  the  will  of  the  peo- 
<'  pie ;  and,  in  order  that  this  principle  may  be  carried  into  full  ef- 
''  feet,  the  General  Assembly,  with  the  consent  of  a  majority  of  the 
*'  presbyteries  of  this  Church,  do  declare,  enact,  and  ordain,  that 
*^  it  shall  be  an  instruction  to  presbyteries,  that  if,  at  the  moderat- 
**  ing  in  a  call  to  a  vacant  pastoral  charge,  the  major  part  of  the 
*<  male  heads  of  families,  members  of  the  vacant  congregation,  and 
*^  in  full  communion  with  the  church,  shall  disapprove  of  the  per- 
*^  son  in  whose  favour  the  call  is  proposed  to  be  moderated  in,  such 
*^  disapproval  shall  be  deemed  sufficienj;  ground  for  the  presbytery 
<«  rejecting  such  person,  and  that  he  shall  be  rejected  accordingly, 
'*  and  due  notice  thereof  forthwith  given  to  all  concerned ;  but  that 
<^  if  the  major  part  of  the  said  heads  of  families  shall  not  disapprove 
*^  of  such  person  to  be  their  pastor,  the  presbytery  shall  proceed 
**  with  the  settlement  according  to  the  rules  of  the  church  :  And 
*^  farther  declare,  that  no  person  shall  be  held  to  be  entitled  to 
*^  disapprove  as  aforesaid,  who  shall  refuse,  if  required,  solemnly 
^^  to  declare,  in  presence  of  the  presbytery,  that  he  is  actuated  by 
"  no  factious  or  malicious  motive,  but  solely  by  a  conscientious 
"  regard  to  the  spiritual  interests  of  himself  or  the  congregation.^ 

In  order  to  carfy  the  fundamental  law  into  effect,  the  Assem- 
bly, at  a  future  diet,  passed  certain  regulations  and  forms  of  pro- 
cedure, to  which  it  is  also  necessary  to  draw  the  attention  of  the 
court.  The  first  directs,  "  that  when  the  Presbytery  shall  have 
"  80  far  sustained  a  presentation  to  a  parish,  as  to  be  prepared 
*^  to  appoint  a  day  for  moderating  in  a  call  to  the  person  present- 
"  ed,''  they  shall  appoint  one  of  their  number  to  preach  in  the 
vacant  church,  and  intimate,  that  the  presbytery  will,  on  a  cer- 
tain day,  proceed  '<  to  moderate  iu  a  call  to  such  person  to  be 
*<  minister  of  the  said  parish  in  the  usual  way  J* 
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^  8.  Hiat,  on  the  day  appointed  for  moderating  in  the  call, 

**  the  presbytery  shall,  in  the  first  instance,  proceed  in  the  same 

**  nsnner  in  which  they  are  in  use  at  present  to  proceed. 

**  3.  That  if  no  special  objections,  and  no  dissents,  by  a  major 
*'ptrt  of  the  raale^heads  of  families,  being  members  of  the  con- 
^gregttion,  and  in  full  communion  with  the  church,  according 
^  to  t  list  or  roll  to  be  made  up  and  regulated  in  manner  herein- 
^ifter  directed,  shall  be  giren  in,  the  presbytery  shall  proceed  to 
''the  trials  and  settlement  of  the  presentee,  according  to  the 
^  roles  of  the  church. 

"  4.  That  it  shall  be  competent  to  any  one  or  more  of  the  heads 
"  of  fiuniiies  in  the  parish,  in  full  communion  with  the  church,  by 
**  themselTcs,  or  by  an  agent  duly  authorized,  to  state  any  special 
'^  objections  to  the  settlement  of  the  person  presented,  of  what- 
*^  erer  nature  such  objections  may  be ;  and  that,  if  the  objections 
^  appear  to  be  deserving  of  deliberate  consideration  or  investiga- 
^  turn,  the  presbytery  shaU  delay  the  further  proceedings  in  the 
^  settkment  till  another  meeting,  to  be  then  appointed,  and  give 
**  notice  to  all  parties  concerned,  then  to  attend,  that  they  may 
"be  beard. 

**  5.  That,  if  the  special  objections  so  stated,  affect  the  moral 
"  diaracter  or  the  doctrine  of  the  presentee,  so  that,  if  thev  were 
**  estabhshed,  be  would  be  deprived  of  his  license,  or  of  his  situ- 
**  atbn  in  the  church,  the  objectors  shall  proceed  by  libel,  and 
**  die  presbytery  shall  take  the  steps  usual  in  such  cases. 

''  6.  That  if  the  special  objections  relate  to  the  insufficiency  or 
"  irafitness  of  the  presentee  for  the  particular  charge  to  which  he 
"  has  been  appointed,  the  objectors  shall  not  be  required  to  be- 
**  comeUbellers,  but  shall  simply  deliver,  in  writing,  their  specific 
^  grounds  for  objecting  to  the  settlement,  and  shall  have  full  li- 
''  berty  to  subsuntiate  the  same  ;  upon  all  which  the  presentee 
'*  shall  have  an  opportunity  to  be  fully  heard,  and  shall  have  all 
^  competent  means  of  defence :  "j^hat  the  presbytery  shall  then 
^  eonsider  these  special  objections,  and,  if  it  shall  appear  that 
"  they  are  not  sufficient,  or  not  well  founded,  thfy  shall  proceed 
'^  to  the  settlement  of  the  presentee,  according  tp  the  rules  of  the 
**  church :  but  if  the  presbytery  shall  be  satisfied  that  the  objec- 
^  tor  or  objectors  have  e^blished  that  the  presentee  is  not  fitted 
^  usefully  and  sufficiently  to  discharge  the  pastoral  duties  in  that 
^  parish,  then  they  shall  find  that  he  is  not  qualified,  and  shall 
**  btimate  the  same  to  the  patron,  that  he  may  forthwith  present 
*'  another  person — it  being  always  in  the  power  of  the  different 
**  parties  to  appeal  from  the  sentence  pronounced  by  the  presby- 
**  tery,  if  they  shall  see  cause. 

^  7.  That  if  it  shall  happen  that,  at  the  meeting  for  moderat- 
*'  iiig  in  the  call,  dissents  are  tendered  by  any  of  the  male  heads 
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'<  of  families,  being  members  of  the  congregation,  and  in  Ai 
'^  communion  with  the  church,  their  names  standing  on  the  ro 
**  above  referred  to,  without  the  assignment  of  any  special  objet 
*^  tionSy  such  dissents  shall  either  be  personally  delivered  in  wri 
^<  ing  by  the  person  dissenting,  or  taken  down  from  his  on 
<*  statement  by  the  moderator  or  clerk  of  the  presbytery. 

<<  S.  That  if  the  dissents  so  lodged  do  not  amount  in  numlx 
'^  to  the  major  part  of  the  persons  standing  on  the  roll,  and  if  thei 
<<  be  no  special  objections  remaining  to  be  considered,  the  Presb} 
*^  tery  shall  proceed  to  the  trials  and  settlement,  according  t 
<<  the  rules  of  the  Church. 

^<  9.  That  if  it  shall  appear  that  dissents  have  been  lodged  b 
'<  an  apparent  majority  of  the  persons  on  the  said  roll,  the  Prei 
*^  bytery  shall  adjourn  the  proceedings  to  another  meeting,  I 
^<  be  held  not  less  than  ten  days,  nor  more  than  fourteen  daji 
"  thereafter. 

*^  10.  That  if  the  Presbytery  deem  it  expedient,  and  the  pei 
^<  son  presented  be  willing,  or  if  he  shall  desire  so  to  do,  tfa 
'^  presbytery  shall  appoint  him  to  preach  to  the  congregation  i 
"  the  interval. 

^^  11.  That  it  shall  not  be  competent  to  receive  any  dissent 
**  without  cause  assigned,  except  such  as  shall  be  duly  given  i 
<<  at  the  meeting  for  moderating  in  the  call,  as  above  provided 
'^  but  it  shall  be  competent  to  any  person,  who  may  have  lodge 
^<  a  dissent  at  that  meeting,  to  withdraw  such  dissent  at  any  tim 
^^  before  the  presbytery  shall  have  given  judgment  on  the  eiFec 
^^  of  the  dissents. 

^<  12.  That,  in  case  the  presbytery  shall,  at  the  second  meel 
^<  ing  appointed,  find  that  the  major  part  of  the  persons  entitle 
<*  to  dissent  do  not  adhere  to  their  dissents,  or  that  there  is  no 
^^  truly  a  majority  of  such  persons  on  the  roll  dissenting,  the; 
<<  shall  sustain  the  call,  and  proceed  to  the  trials  and  settlement. 
^'  13.  That,  in  case  the  presbytery  shall  at  that  meeting  fim 
^^  that  there  is  a  majority  of  tne  persons  on  the  roll  still  dissent 
<'  ing,  it  shall  be  competent  to  the  patron  or  the  presentee,  or  t 
"  any  member  of  the  presbytery,  to  require  all  or  any  of  the  per 
^^  sons  so  dissenting  to  appear  before  the  presbytery,  or  a  com 
^<  mittee  of  their  number,  at  a  meeting'  to  be  appointed,  to  tak 
*^  place  within  ten  days  at  furthest,  at  some  place  within  the  pa 
**  rish,  and  there  and  then  to  declare  in  terras  of  the  resolutioi 
"  of  the  General  Assembly ;  and  if  any  such  person  shall  fail  U 
**  appear,  after  notice  shall  have  been  duly  given  to  him,  or  shal 
^'  refuse  to  declare  in  the  terms  required,  the  name  of  such  persoi 
^'  shall  be  struck  off  the  list  of  persons  dissenting,  and  the  presby 
^'  tery  shall  determine  whether  there  is  still  a  major  part  dissent 
*^  ing  or  not,  and  proceed  accordingly. 
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«  14.  That  J  if  the  presbytery  shall  Jind  that  there  is  at  last  a 
*  tio/or  part  of  persons  on  the  roll  dissentingy  they  shall  reject  the 
"  person  pr^sented^  so  far  as  regards  the  particular  presentation^ 
^^  tad  the  occasion  of  that  vacancy  in  the  pariah  ;  and  shall  forth- 
^  vith  direct  notice  of  this  their  determination  to  be  given  to  the 
**  p&tron,  the  presentee,  and  the  elders  of  the  parish. 

"  15.  That  if  the  patron  shall  give  a  presentation  to  ftother 
"  person  within  the  time  limited  by  law,  the  proceedings  shall 
^  again  take  place  in  the  same  manner  as  above  laid  down ;  and  so 
**  on  in  regard  to  successive  presentations  within  the  time. 

^  16.  That  if  no  presentation  shall  be  given  within  the  limit- 
**  ed  time,  to  a  person  from  whose  settlement  a  majority  on  the 
^  roll  do  not  dissent,  the  presbytery  shall  then  present  jure  de- 

**  17.  That  cases  of  presentation  by  the  presbytery  Jure  devo- 
"  /if  to,  shall  not  fall  under  the  operation  of  the  regulations  in  this 
*'  and  the  relative  act  of  Assembly^  but  shall  be  proceeded  in  ac- 
•*  cording  to  the  general  laws  of  the  Church  applicable  to  such 
"  cases.  But  every  person  who  shall  have  been  previously  re- 
^' jected,  shall  be  considered  as  disqualified  to  be  presented  to  that 
"  pirish  on  the  occasion  of  that  vacancy. 

"  22.  That  the  presbyteries  of  the  Church  shall  use  their  ut- 
''most  endeavours  to  bring  about  harmony  and  unanimity  in 
^  congregations,  and  be  at  pains  to  avoid  every  thing  which  may 
**  excite  or  encourage  unreasonable  exceptions  in  people  against  a 
**  worthy  person  that  may  be  proposed  to  be  their  minister.*"  The 
regulations  which  I  have  not  read  do  not  affect  this  question. 

**  The  General  Assembly  agree  to  transmit  the  above  Over- 
'^  ture  and  Regulations  to  presbyteries  for  their  opinion ; 
"  and,  in  the  meantime,  without  a  vote,  they  convert  the 
*^  same  into  an  interim-act. 

"  The  General  Assembly  further  declare,  that  cases  in  which 
"  the  vacancies  have  taken  place  before  the  rising  of  the 
"  present  Assembly,  shall  not  fall  under *the  operation  of 
*^  the  regulations  in  this  and  the  relative  acts  of  Assembly, 
**  but  shall  be  proceeded  in  €u:cording  to  the  general  laws 
**  of  the  Churchr 

Thus  your  Lordships  see,  that  provision  is  made — 1st,  for  objec- 
ts, of  whatever  nature,  being  taken  by  the  male  heads  of  fami- 
^  or  any  of  them,  to  a  presentee.  But  the  objections  are  to  be 
differently  dealt  with,  according  as  they  affect  the  moral  charac- 
^»  or  the  doctrine  of  the  presentee,  or  relate  merely  to  his  insuf- 
ficiency or  unfitness  for  the  particular  charge.  2d,  Though  no 
■P«^l  objections  can  be  stated  to  the  moral  character,  doctrine, 
or  fitness  of  the  presentee  for  the  particular  charge,  it  is,  never- 


6  MB.  WHIGHAM's  67E1BCH. 

theless  declared,  if  a  majority  of  male  heads  of  families,  mere^ 
dissent,  that  the  presbytery  shall,  in  respect  of  such  cUssent,  refeci 
the  presentee,  <^  so  far  as  regards  the  particular  presentation^  an< 
^^  the  occasion  of  that  vacancy  in  the  parish.^  3d,  If  the  patrol 
do  not  present  another  person  within  the  time  required  by  law 
from  whose  settlement  the  major  part  of  the  heads  of  families  d< 
fwt  dflbent,  then  the  presbytery  ahM  present^  jure  devoluto.    But 
lastly,  when  the  way  has  been  opened  for  the  exercise  of  the  right 
of  presentation  by  the  presbytery,  the  fundamental  law  of  thi 
Church,  ^^  that  no  pastor  shall  be  intruded  on  any  congregatiox 
<<  contrary  to  the  will  of  the  jieople,^  is  put  aside.     Presentatiom 
by  presbyteries  are  not  to  fall  under  its  operation,— *the  reg:a- 
lations  are  not  to  apply  to  them, — they  are  to  be  proceeded 
*<  in  according  to  the  general  laws  of  the  Church  applicable  to 
*<  such  eases^    To  ordinary  understandings  the  import  of  the 
enactment  is,  that  the  law,  being  a  fundamental  law,  in  no  case 
should  a  pastor  be  intruded  on  a  congregation  contrary  to  the 
will  of  the  people.     Nevertheless,  it  is  not  a  fundamental  prin- 
ciple in  the  case  of  presentations  by  presbyteries  jure  devoluio. 
Of  this  most  anomalous  and  inconsistent  piece  of  legislation,  your 
Lordships  will  hear  more  in  the  course  of  the  present  discussion. 
The  church  and  parish  of  Auchterarder  became  vacant  on  the 
Slst  of  August  1834,  and  on  the  14th  of  September  Lord  Kin- 
noull  issued  a  presentation  in  favour  of  Mr.  Young.     To  the 
nature  and  terms  of  that  deed  1  shall  have  particularly  to  refer 
hereafter.     On  the  14th  of  October  1834  Lord  KinnoulFs  agent 
laid  the  presentation  in  favour  of  Mr.  Young  upon  the  table  of 
the  presbytery,  together  with  a  certificate  that  his  Lordship  had 
qualified  himself  to  exercise  the  right  by  taking  the  oaths  to  Go- 
vernment ;  a  letter  by  Mr.  Young  accepting  of  the  presentation ; 
a  certificate  of  his  having  qualified  himself  to  accept  the  presenta- 
tion, by  taking  the  oaths  to  Government ;  a  certificate  signed  by 
the  ministers  of  Dundee,  that  Mr.  Young  was  a  licentiate  of  that 
presbytery,  with  an  engagement  to  produce  an  extract  of  his 
license  as  soon  as  a  meeting  of  the  presbyt^  of  Dundee  could 
be  held ;  and,  lastly,  the  usual  ^^  parochial  certificate,""  as  it  is 
termed,  by  one  of  the  ministers  of  Dundee,  certifying  ^^  that  he 
**  had  been  acquainted  with  Mr.  Young  for  many  years  ;  that  he 
*^  has  gone  through  a  regular  course  of  education,  and  was  highly 
<*  applauded  for  his  progress  in  the  grammar  school,  academy, 
^*  and  university ;  that  his  appearance  before  the  presbytery  was 
<<  highly  respectable ;  that  he  preached  in  the  churches  of  Dun- 
**  dee  with  approbation ;    that  he   assisted  my  colleague.  Dr. 
**  Peters,  for  some  time,  who  by  indisposition  is  unable  to  testify 
«  to  merits  which  he  oflen  applauded ;  that  I  believe  Mr.  Young 
'<  is  a  Chrbtian  throughout  in  principles,  sentiments,  and  man- 
^<  ners ;  that  his  opinions  are  evangelical ;  that  he  is  warmly 
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'  attached  to  the  interests  of  religioD,  and  that  he  will  exert  aU 
**  his  power  and  influence  in  promoting  the  cause  which  he  so 
*<  highly  admires.'*^  These* several  documents  having  been  read, 
were  appointed  by  the  presbytery  of  Auchterarder  to  lie  on  their 
table  Dotil  their  next  meeting. 

Another  meeting  of  presbytery  was  held  on  the  27th  of  October 
1834^  when  Mr.  Hope  Moncrieff,  on  the  part  of  the  Earl  <ff  Kin- 
Boall,  produced  an  extract  of  Mr.  Young^s  licence,  with  a  testi- 
monial in  his  favour  by  the  presbytery  of  Dundee.  The  minutes 
cf  presbytery  bear  that  these  documents  were  read,  and  then  they 
proceed  as  follows : — *'  The  presbytery  taking  into  consideration 
"  diat  the  kte  Rev.  Charles  Stewart,  minister  of  Auchterarder, 
"  died  on  the  31st  of  August  last,  and  that  the  twenty-third  re- 
'^  guiation  of  the  interim-act  of  the  late  General  Assembly  anent 
^  calls  intimates,  that  all  cases  in  which  the  vacancies  have  taken 
"  place  after  the  rising  of  said  Assembly,  shall  fall  under  the 
^  operation  of  the  regulations  and  relative  act  of  Assembly  anent 
''calls;  finds,  therefore,  that  they  must  proceed  to  fill  up  the 
''vacancy  of  Auchterarder  according  to  said  act  and  relative  re- 
"  golations.  The  presbytery  also  consitiering  that  all  the  docu- 
"  nen/s  usually  given  in  in  cases  of  this  kind  have  already  been 
** laid  (m  the  table^  aUmg  with  the  presentation  by  the  Earl  of 
**  KinnoiUl  to  Jfr.  Robert  Young ^  preacher  of  the  gospel^  to  H 
"  minister  of  the  church  and  parish  of  Auchterarder^  didy  in 
^purguance  of  the  first  regiUation  of  the  act  of  Assembly 
^(oeHtcallSf  ipr  so  far  sustain  the  paeskntatkiX  as  to  find 
"  themselves  prepared  to  appoint  a  day  for  moderating  in  a 
"  call  to  Mr.  Voung.'^  The  presbytery  then  appointed  one  of 
their  number  to  preach  in  the  church  of  Auchterarder  on  the 
next  Sabbath,  and  to  intimate  that  Mr.  Young  would  preach  on 
Sooday  the  ]6th,  and  also  on  Sunday  the  :^3d  of  November; 
iod  farther,  that  the  presbytery  '<  will  meet  in  the  church  of 
"  Auchterarder  on  the  first  Tuesday  of  December  next,  (1834), 
"  being  the  second  Tuesday  of  that  month,  to  moderate  in  a  caU 
"  IN  the  usual  way  to  Mr.  Young,  to  be  minister  of  that  pa- 
"  risb,  the  moderator  to  preach  and  preside.  In  all  which  sen- 
"  tence  of  the  presbytery  Mr.  Moncrieff  acquiesced,  and  took  in* 
"  straments  in  the  clerk^s  hands.  From  which  sentence  of  the 
"  presbytery,  in  so  far  as  it  cU  all  sustained  the  presentation^ 
''  Messrs.  Mackenzie  and  Walker  dissentedy  on  the  ground  that 
"  iy  so  doingy  the  presbytery  did  seem  to  homologate  and  approve 
"  (^patronage" 

Thus  your  Lordships  see  it  is  instructed  by  the  minutes  of  the 
pntcedure  in  the  church  court,  that  the  pursuers,  as  patron  and 
presentee,  complied  with  every  requisite  both  of  the  civil  and 
ecclesiastical  laws.    The  right  of  the  patron  to  present  to  the  va- 
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cant  church  and  parish,  and  the  right  and  qualifications  of  Mr. 
Young,  as  a  licentiate  of  the  Church  of  Scotland,  to  accept  and 
hold  the  presentation  in  his  favour,  are  distinctly  admitted  by  the 
presbytery,  by  whom  the  presentation  was  in  consequence  so  far 
sustained  as  to  warrant  them  in  appointing  a  day  for  moderating 
in  a  call  "  in  the  usual  way.*"  The  patron  alone  was  represented 
at  these  meetings  of  presbytery ;  and  so  far  as  the  proceedings 
went,  neither  he  nor  the  absent  presentee  had  apparently  any  in- 
terest to  object  to  them.  It  was  acknowledged  that  every  thing 
which  by  law  could  be  required  of  them  had  been  done ;  and,  the 
presentation  being  sustained,  there  were,  by  that  deed  and  the 
relative  act  of  the  presbytery,  vested  in  the  patron  and  presentee, 
patrimonial  rights  and  privileges  which  they  could  assert  and 
maintain  against  the  presbytery  and  all  others.  For,  having  sus- 
tained the  presentation,  and  acknowledged  the  due  performance 
of  every  legal  requisite  by  the  patron  and  presentee,  the  presby- 
tery were  bound  to  proceed  with  the  trials  of  the  presentee,  and 
if  they  found  him,  by  their  sentence,  qualified  for  the  office  of  the 
ministry  in  the  church  and  parish  of  Auchterarder,  to  induct  him 
accordihgly  ;  or  otherwise,  having  made  trial  of  his  qualifications, 
to  find  that  he  was  not  qualified  for  that  office. 

On  the  2d  of  December  1834,  the  Presbytery  again  met  at 
Auchterarder,  for  the  purpose  of  moderating  in  a  call  to  Mr. 
Young ;  and,  after  sermon  by  the  moderator,  the  minutes  bear 
that  ^^  there  was  produted  and  read  a  call  to  Mr.  Robert  Young 
<^  to  be  minister  of  the  church  and  parish  of  Auchterarder ;  and 
**  an  opportunity  was  given  to  the  heritors,  elders,  heads  of  fami- 
^*  lies,  and  other  parishioners,  to  sign  it.  Mr.  Lorimer  then  signed 
/<  for  the  Earl  of  Kinnoull,  as  patron,  being  his  factor;  and  the 
**  call  was  further  signed  by  Michael  Tod  and  Peter  Clerk, 
**  heads  of  families.  The  presbytery  then  proceeded,  in  terms  of 
<^  the  third  regulation  of  the  interim-act  of  last  Assembly  anent 
<<  calls,  to  give  an  opportunity  to  the  male  heads  of  families,  be- 
<<  ing  members  of  the  congregation,  and  in  full  communion  with 
<<  the  church,  whose  names  stand  in  the  roll  which  has  been  in- 
*^  spected  by  the  Presbytery,  to  give  in  special  objections  or  dis- 
<<  sentSf  WHEN  NO  SPECIAL  OBJECTIONS  WERE  GIVEN  IN.  A  mandate 
*<  from  Mr.  Robert  Young,  presentee  to  the  parish  of  Auchterar- 
"  der,  to  Archibald  Reid,  Esq.  writer  in  Perth,  was  given  in,  au- 
«<  thorising  him  to  appear  as  his  agent  in  this  case ;  which  man- 
<<  date  having  been  read,  was  sustained.  Compeared  William 
<<  Thomson,  session-clerk  of  Auchterarder,  and  being  asked 
<<  produced  a  roll  of  male  heads  of  families  in  the  parish 
*<  of  Auchterarder,  in  terms  of  the  regulations  of  the  act  of 
"  the  last  assembly  anent  calls.  At  this  stage,  Mr.  Reid  was 
"  heard,   and    objected   to  the    presbytery   either   receiving    or 
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^  ac^  upon  said  roily  inasmuch,  as  the  same  was  not  made 
"■  up  either  within  the  time,  or  in  the  manner  prescribed  by 
**  act  of  Assembly.  The  presbytery  feel  themselves  obliged  to 
^  lepell  said  objection,  they  having  already  sanctioned  the  roll 
^  as  given  in  by  the  kirk  session,  and  as  containing  a  correct  list 
"of  male  heads  of  families,  in  communion  with  the  church,  with- 
'*  in  the  two  months  of  the  rising  of  the  Assembly,  and  after  the 
^  last  dispensation  of  the  Lord^s  Supper  in  the  parish.  AgainH 
"  which  sentence  Mr.  Reid  protested^  and  appealed  to  the  next 
"  meeting  of  the  Synod  of  Perth  and  Stirling,  for  reasons  to  be 
« given  in  in  due  time,  took  instruments  in  the  clerk^s  hands, 
"  and  craved  extracts,  not  only  of  the  proceedings  of  this  day, 
"  but  of  all  fornaer  proceedings  of  the  Presbytery,  in  reference  to 
"  the  vacancy  and  settlement  of  this  parish,  &c.  and  also  certified 
'^copies  of  the  said  roll,  and  of  all  other  documents  produced  to 
^'  the  presbytery,  either  on  this  day  or  at  former  meetings,  in  re- 
"  ference  to  the  case,  in  so  far  as  the  same  are  not  engrossed  in 
*'  the  minutes. 

^  The  presbytery  agree  to  give  the  proper  extracts  and  papers 
^  relating  to  their  procedure  in  this  case  to  Mr.  Reid ;  but  enjoin 
^^  their  clerk  to  give  none  till  their  next  meeting,  the  minutes  of 
''this  days  proceedings  not  being  yet  extended.  It  was  then 
^  moved  and  seconded  that  the  presbytery  do  now  proceed  in  this 
^  case,  in  terms  of  the  regulations  of  the  interim-act  of  last  As- 
^  sembly  anent  calls.  It  was  also  move(Jt  and  secmided  that  an 
^  appeal  having  been  taken  against  the  decision  of  the  presbytery 
"  over-ruling  the  objection  taken  respecting  the  roll,  the  presby- 
*'  tery  sist  procedure  till  that  appeal  be  disposed  of.  After  some 
'*  discussion,  the  mover  and  seconder  of  the  second  motion*  with 
^  the  leave  of  the  Court,  withdrew  it  upon  the  understanding 
^  that  they  are  not  to  be  held  as  approving  of  the  firs(  motion. 
"  The  presbytery  then,  in  accordance  with  the  first  motion,  agreed 
^  to  proceed  in  this  case  in  terms  of  the  regulations  of  the  act  of 
^  Assembly  ;  against  which  sentence  Mr,  Reid  protested  and  ap^ 
^  pealed  to  the  next  meeting  of .  the  Synod  of  Perth  and  Stir- 
« ling,''  &c. 

Thus  it  appears  from  the  minutes  of  Presbytery,  that  no 
special  flections  or  objections  of  any  description  were  stated 
to  the  settlement  of  Mr.  Young;  and  farther,  that  ''  In  confor- 
"  mity  with  the  regulations  of  the  act  of  Assembly,  the  presbytery 
''  then  proceeded  to  afford  an  opportunity  to  the  male  heads  of 
''  families  whose  names  stand  upon  the  roll,  to  give  in  dissents 
"  from  the  call  and  settlement  of  Mr.  Robert  Young  as  minister 
"  of  the  parish.  The  following  heads  of  families  whose  names 
**  stand  on  the  rolL  did  then  appear  before  the  presbytery,  and 
*'  did  personally  deliver  their  dissent  or  disappkoval  or  the 
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^^  PRESENTEE,  and  their  names  were  taken  down  by  the  derk  of 

«*  presbytery. 

««  The  presbytery  found,  in  terms  of  the  Ninth  regulation, 
^^  that  dissents  have  been  lodged  by  an  apparent  majority  of  the 
**  persons  on  the  roll  inspected  by  the  presbytery.  The  presby- 
<^  tery  did  then,  in  terms  of  the  ninth  regulation  adjourn  the  pro- 
^^  ceedings  in  this  case  to  the  next  meeting,  to  be  held  at 
•  *^  Auchterarder  on  Tuesday  the  16th  current.  Against  which 
«  sentence  of  the  presbytery,  Mr.  Reid,  on  the  part  of  Mr. 
^^  Young,  without  prejudice  to  his  former  appeals,  protested  and 
<^  appealed  to  the  ensuing  meeting  of  the  Synod  of  Perth  and 
<<  Stirling,  for  reasons  to  be  given  in  in  due  time,  and  there- 
*<  after  took  instruments  and  craved  extracts.*" 

The  adjourned  meeting  of  the  presbytery  was  held  on  the  16th 
December  1834,  when  the  presbytery  proceeded,  (after  noticing 
the  reasons  of  appeal  lodged  on  the  part  of  the  presentee,)  ^'  in 
*^  terms  of  the  twelfth  regulation  of  the  act  of  Assembly  anent 
**  calls,  to  ascertain  whether  or  not  the  major  part  of  the  persons 
^<  on  the  roll  of  male  heads  of  families  in  the  parish  of  Auchter- 
^<  arder,  inspected  by  the  presbytery,  entitled  to  dissent,  who  dis- 
<^  sented  against  the  settlement  of  Mr.  Young,  do  still  adhere  to 
<^  their  dissents ;  when,  on  the  question  being  asked  by  their  mo* 
<'  derator,  none  appeared  to  withdraw  their  dissents.  The  pres- 
**  bytery  at  the  same  time  found,  in  terms  of  said  regulation,  that 
<^  there  is  a  majority  of  the  persons  on  the  roll  still  dissenting. 

"  The  presbytery  then  proceeded,  in  terms  of  the  thirteenth 
^<  regulation,  to  give  an  opportunity  to  the  patron,  presentee,  or 
"  any  member  of  presbytery,  to  require  all,  or  any  of  the  persons 
^^  dissenting,  to  appear  before  the  presbytery,  at  a  meeting  to  be 
*^  held  in  terms  of  said  regulation,  to  declare,  in  terms  of  the  reso- 
*<  lution  of  the  General  Assembly  ;  when,  on  the  question  being 
^^  asked  by  their  moderator,  no  such  requirement  was  made ;  the 
**  presbytery  therefore  adhere  to  the  above  finding,  that  a  majo- 
*^  rity  of  the  persons  on  the  roll  still  dissent. 

*^  At  this  stage,  Mr.  M'Kenzie  moved,  that  the  presbytery  <fo 
"  take  into  consideration  The  Call  to  Mr,  Young,  presentee  to 
«*  Auchterarder,  and  do  find,  that  it  being  signed  only  by  three 
"  individuals^  and  of  these  only  two  members  of  the  congregation ; 
**  that  said  call  is  not  a  good  or  sufficient  call ;  and  do  declare, 
**  tluit  no  settlement  can  take  place  therevpon  ;  which  motion  was 
^*  duly  seconded.  It  was  also  moved  and  seconded,  that  the  pres- 
**  bytery  reftise  to  act  in  terms  of  this  motion,  as  being  incompe- 
"  tent  at  this  stage  of  the  business.  The  state  of  the  vote  was 
*'  fixed,  first  or  second  motion ;  when  the  roll  being  called  and 
*^  votes  marked,  it  was  carried,  second  motion.  Which  ^ntence 
**  being  intimated,  Mr.  M^Kenzie  dissented,  and  protested  for 
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^  lesre  to  complain  to  tbe  ensuing  meeting  of  the  Sjmod  of  Perth 
^  and  Stirling,  for  reasons  to  be  given  in  in  dufr  time,  took  instru- 
**ments  in  the  clerk'^s  hands,  and  craved  extracts,  which  were 
«  allowed.'' 

There  was  some  farther  discussion  in  regard  to  Mr.  Young's 
light  to  obtain  full  extracts  of  the  proceedings  of  the  presbytery  in 
Ids  case,  but  with  that  matter  it  is  unnecessary  to  trouble  the 
ooort.  It  will  be  observed  that  the  presentee  alone  appeared,  by 
Ilk  agent,  as  a  party  before  the  presbytery  at  their  meeting  held 
on  the  2d  of  December,  and  that  neither  he  nor  the  patron  was 
present  or  represented  at  the  meeting  held  on  the  Kith.  The 
pacion,  indeed,  was  no  party  to  any  of  tbe  proceedings  in  the 
church  courts  after  the  meeting  of  presbytery  on  the  27th  of 
October,  when  the  presentation  was  sustained  and  a  day  appointed 
&r  "  the  moderation  of  a  call  to  Mr.  Young  in  the  usual  way."" 

Bot  against  the  proceedings  of  the  presbytery,  in  so  far  as  they 
repelled  the  objection  taken  on  the  part  of  the  presentee  to  the 
presbytery's  receiving  or  acting  on  the  roll  of  male  heads  of  fami- 
lies, inasmuch  as  it  had  not  been  made  up  in  the  manner  pre^ 
scribed  by  the  act  of  Assembly — and  against  the  judgment  of  the 
pred>ytery  resolving,  notwithstanding  the  previous  appeal,  to  pro* 
ceed  in  the  settlement  of  Mr.  Young  under  the  regulations  of  the 
General  Assembly  1834 — and  against  the  judgment  finding  that 
dissents  had  been  lodged  by  an  apparent  majority  of  persons  stand- 
ing on  the  roll,  and  therefore  adjourning  the  proceedings  to  a 
fbtare  day — Mr.  Young  presented  an  appeal  to  the  Synod  of 
Perth  and  Stirling,  which  was  dismissed  on  21st  April  1835. 

From  the  sentence  of  the  Synod,  Mr.  Young  appealed  to  the 
General  Assembly,  and  the  records  of  that  court  bear,  that  on  30th 
May  1835,  ^*  it  was  moved  and  seconded^  that  the  General  Assem- 
^  bly  tusiain  the  appeal,  reverse  the  sentence  of  the  presbytery  of 
^*  Auditerarder,  in  so  far  as  the  Presbytery  re/used  to  proceed 
^  with  the  trials  and  settlement  of  the  appellant^  as  presentee  of 
^  the  parish  of  Auchterarder,  there  being  no  special  objection 
^  against  him^  or  dissents  by  a  majority  of  the  male  heads  of 
**  families,  according  to  a  roll  made  up  in  the  manner  prescribed 
*'  by  the  regulations  enacted  by  the  late  General  Assembly,  and 
^  remit  to  the  presbytery  of  Auchterarder  to  proceed  with  the 
'*  trial  and  settlement  of  the  appellant  according  to  the  rules  of 
'*  the  church.  Another  motion  was  made  and  seconded,  that  the 
**  General  Assembly  find,  that  the  Synod  did  wrong  in  finding 
*'  that  the  appellant  had  not  a  right  to  any  of  the  extracts  referred 
"  to,  and  so  far  sustain  the  appeal,  and  reverse  the  sentence  in 
^  that  manner.  But  in  respect  that  the  presbytery,  while  they 
^  referred  the  question  as  to  the  right  of  the  appellant  to  require 
**  such  extracts,  did  authorise  the  clerk  to  give  the  extract  which 
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<<  was  afterwards  uroduced  to  the  Synod,  and  that  the  said  extract 
**  was  upon  the  tAle  of  the  Synod,  and  was  read  as  the  minutes 
<^  bear,  and  that  a  copy  of  that  extract  has  been  laid  before  the 
*^  Assembly  by  the  appellant ;  find  that  the  said  sentence  forms 
<<  no  bar  to  the  Assembly  now  giving  judgment  on  the  merits  of 
^*  the  causey  and  on  the  merits  dismiss  the  appeal,  and  find  that 
<<  the  proceedings  of  the  presbytery  are  not  liable  to  any  valid 
^<  objections,  and  remit  to  the  presbytery  to  proceed  farther  in  the 
«*  matter,  in  terms  of  the  interim  acts  of  last  Assembly.  The 
**  vote  having  been  called  for,  it  was  agreed  that  the  state  of  the 
<<  vote  should  be  first  or  second  motion  ;  and  the  roll  being  called 
<<  and  votes  marked,  it  carried  second  motion  by  131  to  95.  Par- 
<<  ties  being  called  in,  this  judgment  was  intimated  to  them ; 
"  whereupon  Mr.  Penney,  for  the  objecting  parishioners,  took  in- 
'^  struments  and  craved  extracts.  Dr.  Cook  dissented  in  his  own 
*^  name,  and  in  the  name  of  all  who  may  adhere  to  him,  for  rea- 
**  sons  to  be  given  in.'' 

A  meeting  of  the  presbytery  of  Auchterarder  was  held  on  the 
7th  of  July  1835,  when  they  resumed  consideration  of  the  case 
of  Auchterarder.  Mr.  Archibald  Reid  appeared  on  the  part  of 
the  pursuer  Mr.  Young,  and  an  extract  of  the  judgment  of  the 
General  Assembly  having  been  read,  the  minutes  proceed  in 
these  terms  : — "  After  consideration,  it  was  moved  and  seconded, 
**  that,  in  conformity  with  the  sentence  of  the  General  Assembly 
"  1835,  and  the  interim  act  of  the  General  Assembly  1834, 
"  the  presbytery  do  now  reject  Mr,  Young^  the  presentee  to 
"  Auchterarder^  so  far  €ts  regards  the  particdlar  puesenta- 
"  TiON  ON  THEIR  TABLE,  Olid  the  occasi^u  of  this  vacancy  in  the 
"  parish  of  Auchterarder,  and  do  forthwith  direct  their  clerk  to 
**  give  notice  of  this  their  determination  to  the  patron^  the  pre- 
*^  sentecy  and  the  elders  of  the  parish  of  Atichferarder.  The 
^^  presbytery  agreed  to  this  motion,  and  accordingly  did,  and . 
"  hereby  do,  determine  in  terms  thereof.  Which  sentence  hav- 
*<  ing  been  intimated,  Mr.  Clark  tendered  a  dissent,  bearing  to  be 
<*  against  this  resolution  of  the  presbytery,  and  hereby  holdings 
^^  himself  to  be  free  from  all  the  consequences  that  may  result 
"  from  the  judgment  of  the  presbytery.  The  presbytery  refuse 
*<  to  receive  this  dissent,  1st,  Because  Mr.  Clark  declared,  in  the 
"  presence  of  the  presbytery,  that  the  decision  to  which  the  pres- 
"  bytery  had  come,  was  the  only  one  to  which,  in  the  circum- 
<*  stances  of  the  case,  they  ought  to  have  come ;  and,  2d,  Because 
"  neither  he  nor  any  other  member  of  presbytery  put  any  different 
"  motion  on  the  record,  as  the  presbytery  conceive,  ought  to  have 
<<  been  done,  in  order  to  entitle  him  to  enter  his  dissent  consti- 
"  tutionally.  Mr.  Maxton  also  tendered  his  dissent  for  the  above 
*'  and  another  reason,  because  the  previous  steps  enjoined  foy  the 
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''mteiui^act  liave  not^  in  bis  opinion,  been  regularly  observed  by 

"the  presbytery.      The   presbytery  refuse  thfi  dissent  also,  for 

"theaecond  reason  mentioned  above,  and  also  because  it  is  not 

**  competent  for   any  member  of  presbytery  to  maintain  irregula- 

**  litj  on  the  part  of  the  presbytery,  in  regard  to  any  of  the  pre- 

'^Tious  steps  in  the  case  which  were  not  objected  to  at  the  time, 

*^  and  whicli  have  moreover  been  approved  of  and  sanctioned  by 

^  tbe  General  Assembly.     The  decision  of  the  presbytery  in  this 

**  case  was  then  intimated  to  the  parties.    Against  which  sentence 

"Mr.  Rcid  protested,  &c." 

Kg  appeal  against  this  judgment  was  taken  by  Mr.  Young 
to  the  superior  ecclesiastical  judicatories.  The  rejection  of  him, 
and  of  the  particular  presentation  in  his  favour,  by  the  presby- 
tery, hefire  taking  him  upon  trials,  he  considered  to  be  ultra 
vires,  and  in  violation  of  the  rights  vested  in  him  by  the  deed  of 
presentaUon  duly  tendered  by  the  Earl  of  KinnouU  to  the  pres- 
bytery, and  by  them  sustained ;  and,  therefore,  that  the  compe- 
tent and  proper  remedy  for  the  illegal  acts  .of  the  presbytery,  was 
to  institute  the  present  action  of  declarator,  with  the  subsidiary 
oondosions  against  the  heritors  of  the  parish  of  Auchterarder  liable 
in  payment  of  stipend,  and  the  trustees  of  the  fund  established  by 
statute  for  the  widows  and  children  of  ministers  of  the  church  of 
Scotland. 

I  have  now  to  request  the  attention  of  the  Court  to  the  terms 
of  the  summons,  which  sets  out  by  stating  the  title  of  the  pursuers 
as  patron  and  presentee  of  the  church  and  parish  of  Auchterarder. 
Then  there  are  quoted  the  different  statutes  by  which  their  patri- 
monial rights,  and  the  obligations  incumbent  on  the  presbytery, 
are  established.  Next  it  states,  that  a  vacancy  had  occurred  m 
the  parish,  and  that  the  Earl  of  KinnouU  had  exercised  bis  right 
•  aa  patron,  by  issuing  a  deed  of  presentation  in  favour  of  Mr. 
Young,  which  deed,  according  to  the  recognised  usage  both  of  the 
ecclesiastical  and  civil  courts,  first  presents  the  individual  to  the 
presbytery,  then  dispones  to  him  the  constant  and  localled  sti- 
pends, &C.  and  then  requires  the  presbytery  to  take  the  presentee 
upon  trials.  The  Earl  of  KinnouU,  as  patron,  does  not,  it  wiU 
be  observed,  set  forth  merely  a  general  or  abstract  right  of  patro- 
nage of  the  church  and  parish.  The  summons  expressly  states 
that  his  lordship  Aad  exercised  what  is  admitted  to  be  a  special 
patrimonial  rights  and  that  he  did  so  in  proper  form,  thereby 
vesting  in  the  presentee  both  a  status  and  certain  patrimonial 
rights,  the  vindication  of  which  he,  as  well  as  the  patron,  is  en- 
titled to  foUow  forth,  by  caUing  upon  the  presbytery,  in  a  proper 
and  constitutional  form,  to  discharge  the  duty  which  by  law  is  im- 
posed upon  them  as  a  church  court.     The  summons  farther  sets 
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forth,  that  the  deed  of  presentation  was  so  far  sustained  by  the 
presbytery  as  that  they  appointed  a  day  for  moderating  in  a  call 
to  Mr.  Young  in  the  usual  manner,  but  that,  instead  of  proceed- 
ing in  the  usual  manner,  they,  by  their  sentence  of  the  7th  July 
1&5,  rejected  the  presentation  and  presentee :  That  their  deliyer- 
ances  of  2d  December  and  7th  July  ^*  were  ultra  vires  illegal  and 
*'  unwarrantable,  in  so  fiir  as  that,  though  by  the  laws  and  statutes 
<<  before  libelled,  the  presbytery  were  bound  and  astricted  to  make 
<<  trial  of  the  qualifications  of  the  pursuer,  Robert  Young,  as  pre- 
<<  sentee  to  the  church  and  parish  of  A\Lchterarder,  and  were  not 
<<  entitled  to  delegate  to,  or  devolve  that  duty  on  third  parties,  or 
<<  to  denude  and  abandon  their  right  and  duty  as  a  church  court, 
<<  to  judge  of  and  decide  upon  the  qualifications  and  fitness  of  the 
«<  presentee  for  the  pastoral  office  and  charge ;  and,  after  exam- 
<^  ination  by  said  presbytery,  if  the  pursuer,  the  said  Robert 
<<  Young,  as  presentee  foresaid,  was  found  to  be  duly  qualified, 
<<  the  said  presbytery  were  bound  and  astricted  as  aforesaid, 
^<  to  have  admitted  and  inducted  him  into  the  office  of  minister 
*<  of  the  church  and  parish  of  Auchterarder.**'  The  summons, 
therefore,  subsumes  "  that  the  pursuer  is  duly  qualifiedj  as  a  /t- 
*<  centiate  of  the  Church  of  Scotland^  and  presentee  foresaid^  as  well 
«'  tu  in  all  other  respects^  to  be  received  and  admitted  minister  of  the 
«<  church  and  parish  of  Auchterarder ;  and  though  no  objections 
<*  have  been  stated  against  his  qualifications,  the  presbytery  not 
«  only  refused^  and  continue  to  refuse^  to  take  the  pursuer  upon 
<<  trials^  and  to  pronounce  judgment  upon  his  qualifications  as  pre* 
«  sentee^  or  to  admit  and  receive  him  as  minister  of  the  church 
«  and  parish  of  Auchterarder ;  but  have,  by  their  sentence,  re- 
«  jected  him  as  presentee  to  the*  said  church  and  parish,  without 
<<  trials  without  taking  cognisance  of  his  qualifications  as  presen* 
**  tee,  and  expressly  on  the  ground  that  they  cannot  and  ought 
<^  not  do  so,  in  respect  of  a  veto  of  the  parishioners  ;  in  all  which 
<<  respects  the  said  presbytery,  and  the  individual  members  there- 
«<  of,  have  exceeded  the  powers  conferred  on  them  by  laWy  and  acted 
«  illegally  in  violation  of  their  duty^  and  of  the  laws  and  statutes 
«<  libelled^  and  that  to  the  serious  prejudice  of  the  patrimonial  rights 
«  of  the  pursuers.  And  although  the  pursuers,  as  patron  and 
<<  presentee  foresaid,  have  often  desired  and  required  the  said 
«<  presbytery,  and  the  individual  members  thereof,  to  discharge 
«<  their  duty  in  terms  of  law  and  the  statutes  libelled^  by  proceeding 
"  with  the  trials^  admission,  and  final  settlement  of  the  pursuer,  the 
«  said  Robert  Young,  as  minister  of  the  church  and  parish  of 
«  Juchterarder ;  yet  they  illegally,  contumaciously,  and  in  violL 
«  tion  of  their  duty,  and  to  the  serious  injury  and  prejudice  of  the 
«  />«';*^» W  rt^A««^  of  the  pursuers,  refused,  and  continue  to  refuse, 
so  to  do.     And,  therefore,  the  summons  concludes,  that  it  ought 
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md  dioQid  be  found  and  declared,  (I^^O  ^'  That  the  pursiier,  the 
*^  said  Robert  Young,  has  been  legally ,  validly^  and  effectually  pre- 
^  wUtd  to  the  church  and  parish  of  Auchterarder.  (Sd,)  That 
^ihe  presbytery  of  Auchterarder,  and  the  individual  members 
^  thereof,  as  the  only  legal  and  competent  court  to  that  effect  by  law 
^  C9Uitiluted^  were  bound  and  astricted  to  make  trial  of  the  qualifi" 
^  eatumt  of  the  pursuer y  and  are  still  bound  so  to  do  ;  and  if  in 
^  tkeir  judgment^  after  due  trial  and  examination^  the  pursuer  is 
^  found  qualified,  the  said  presbytery  are  bound  and  astricted  to 
*'  receive  and  admit  the  pursuer  as  minister  of  the  church  and 
"parish  of  Auchterarder,  according  to  law.  (3d,)  That  the  re- 
^*jection  of  the  pursuer  by  the  said  presbytery,  as  presentee  fore- 
*^  laid,  without  making  trial  of  his  qualifications  in  competent  and 
"  legal  form,  and  without  any  objections  having  been  stated  to  his 
*'  qudificalionSy  or  against  his  admission  as  minister  of  the  church 
*^  und  parish  of  Auchterarder^  and  expressly  on  the  ground  that  the 
^  udd  preAytery  cannot  and  ought  not  to  do  «o,  in  respect  of  a  veto 
'^  of  tic  parishioners,  was  illegal^  and  injurious  to  the  patrimonial 
^  rights  of  the  pursuer ,  and  contrary  to  the  provisions  of  the  sta- 
"*  tutes  and  laws  libelled.'' 

And  it  being  so  found,  or  in  the  event  of  the  presbytery  con- 
tinuing to  refuse  to  discharge  their  duty,  by  proceeding  in  the 
trills  of  Mr.  Young  as  presentee,  and  in  his  induction,  if  quali- 
fied ;  the  second  conclusion  is, — that  it  should  be  found  and  de- 
dired  that  Mr.  Young  has  right  to  the  stipend,  with  the  manse 
md  glebe,  and  other  emoluments  pertaining  to  the  church  and 
parishof  Auchterarder  during  his  life :  And  it  being  so  found  and 
(iecUied,  the  next  conclusion  is, — that  the  presbytery  and  the 
tnutees  for  the  Ministers'  Widows'  Fund,  should  be  decerned 
ttd  ordained  to  cease  from  disturbing  the  pursuer,  Mr.  Young, 
in  the  enjoyment  during  his  life,  of  the  stipend  and  other  emolu- 
ments of  the  cure  aforesaid :  And  lastly,  there  is  a  conclusion 
■giinst  the  heritors,  for  payment  of  their  respective  portions  of 
the  modified  stipend  of  the  parish,  and  for  implement  of  all  their 
other  obligations  to  Mr.  Young,  as  having  been  effectually  pre- 
sented to  the  church  and  parish  of  Auchterarder.  These  are  the 
fint  set  of  conduaions.  But  the  summons  contains  alternative 
MdosioDs,  to  the  effect  that  the  Earl  of  KinnouU,  having  va- 
lidly exercised  his  right  as  patron  in  favour  of  a  qualified  pre- 
Kntee,  against  whom  no  objection  has  been  stated,  and  who  has 
^  illegally  rejected,  should  have  right  to  retain  the  stipend, 
ttd  vbole  emoluments  pertaining  to  the  church  and  parish  ;  and 
die  declaratory  conclusion  to  that  effect  is  followed,  by  the  same 
ftbiidiary  conclusions  against  the  trustees  of  the  Ministers'  Wi- 
dows' Fond,  and  the  heritors  of  the  parish,  as  in  the  case  of  the  ori- 
P»l  eoQcluaiona. 


16  MR«  whioham's  speech. 

'  In  defence  against  the  action,  the  presbytery  have  maintained : 
First,  That  the  presentee  has  no  title  and  interest  to  maintain 
the  action ;  in  respect  his  right  to  the  stipend  and  other  emolu- 
ments of  the  benefice  depends  on  his  act  of  ordination :  And« 
Secondly^  That  the  patron  has  no  title  and  interest  to  pursue,  in 
respect  that  the  right  conferred  on  him  by  the  statute  1592,  ch. 
1179  to  retain  the  vacant  stipend  has  been  taken  from  him  and 
conferred  on  the  trustees  for  the  Ministera'  Widows'  Fund.  To 
these  preliminary  objections,  the  pursuers  have  a  sufficient  an- 
swer to  which  they  will  afterwards  advert. 

But  the  presbytery  further  say  that  they  acted  exclusiv^y  in 
their  ecclesiastical  capacity  in  the  rejection  of  Mr.  Young,  and 
consequently  that  this  court  has  no  jurisdiction  to  interfere  in  the 
matter,  or  to  afford  any  relief  to  the  pursuers  or  either  of  them  : 
More  particularly,  that  they  were  acting  in  the  process  of  con- 
ferring the  pastoral  office,  and  that  Mr.  Young  was  rejected  be- 
cause of  the  insufficiency  of  the  call  to  confer  the  pastoral  re- 
lation ;  but  that,  even  though  the  interim  act  of  Assembly  and  re- 
lative regulations  did  not  relate  to  the  Matter  of  the  call,  the 
veto  of  a  majority  of  the  people  is  a  test  of  the  presentee^s  qua- 
lification, and  that  it  was  in  the  power  of  the  Church  to  pre- 
scribe it  as  a  test  of  qualification  accordingly.  Their  plea,  and 
the  extent  to  which  they  carry  the  powers  of  the  Church,  will  best 
appear  from  the  following  sentence  in  the  pleadings  for  the  presby- 
tery, (p.  43.)  '^  Now,  even  although  it  could  beheld  that  theseregu- 
'^  tions  did  not  refer  to  the  matter  of  the  call,  but  establish^  a 
**  new  requisite  before  the  Church  would  admit  a  presentee  ;  yet 
*^  if  it  was  truly  in  the  proper  process  of  conferring  the  pastoral 
*^  office,  it  would  not  be  beyond  the  powers  of  the  Church,  seeing 
"  that  the  whole  matter  of  conferring  the  pastoral  office  is  within 
^^  her  conclusive  jurisdiction,  as  declared  in  the  act  1592,  and  that 
^*  she  therefore  must  have  the  sole  power  of  regulating  the  mode 
**  in  which  it  is  to  be  conferred,  and  of  prescribing  the  REaui- 

*^  SITES  AND  CONDITIONS  ON  WHICH  SHE  WILL  BESTOW  IT. 

Here  then  the  question  is  distinctly  raised,  whether  the  church 
can  prescribe  the  requisites  and  conditions  on  which  she  will  be- 
stow the  pastoral  office,  however  inconsistent  those  requisites  and 
conditions  may  be  with  the  civil  right  of  patronage — and  whether 
the  absolute  dissent  of  a  section  of  tRe  congregation,  who  may  never 
have  seen  the  presentee  any  more  than  the  presbytery  did — ^is  a 
requisite  such  as  the  church  were  entitled  to  prescribe  as  a  test  of 
qualification  in  a  presentee.  That  the  presbytery  in  rejecting  Mr. 
Young  were  only  following  the  directions  of  the  interim  act  of  the 
General  Assembly,  is  nothing  to  the  purpose  in  the  present  ques- 
tion. It  may  exempt  them  from  censure  or  question  in  the  ec- 
clesiastical courts  of  review,  but  in  relation  to  the  civil  interests  of 
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ptitie9,  if  the  presbytery  exceeded  their  power,  sod  infringed  the 
patrimonial  rights  of  the  pursuers,  it  can  be  no  defence  to  them 
to  say,  that  they  only  followed  the  directions  of  their  superiors, 
vhose  orders  they  were  bound  to  obey.  If  the  act  done  was  within 
the  power  of  the  church,  and  if  there  was  no  infringement  of  the 
patrimonial  rights  of  the  pursuers,  the  rejection  of  the  presentee 
most  be  submitted  to  by  them.  But  on  the  other  hand,  if  the  act 
Tasan  illegal  one,  no  direction  given  to  the  presbytery  by  their  su- 
periors can  render  it  legal. 

The  only  statements  in  The  Record  of  the  cause  which  it  isof  im- 
portance to  bring  under  the  notice  of  your  Lordships,  are  those  con- 
tained in  the  10th  and  11th  articles  of  the  condescendence  for  the 
panuers.  In  article  10  they  aver,  ^*  That  the  pursuer,  the  Rct. 
*^  Robert  Young,  was  duly  qualified  as  a  licentiate  of  the  Church 
"  of  Scotland,  and  as  holding  a  valid  and  effectual  presentation 
'<  to  the  church  and  parish  of  Auchterarder,  as  well  as  in  all  other 
^'respects,  to  be  admitted  and  received  minister  of  the  said 
**  church  and  parish ;  and  though  no  special  objections  were 
^  stated  against  his  qualification  or  settlement,  the  presbytery  did 
''  not  take  the  pursuer  upon  trials,  and  pronounce  judgment  on 
«<  his  qualifications  as  presentee  foresaid,  but  refused,  and  still  re- 
^  fuse  to  do  so,  and  to  adroit  and  receive  him  as  minister  of  the 
^  said  church  and  parish.'^  It  was  undoubtedly  within  the  know- 
ledge of  the  presbytery,  that  Mr.  Young  is  a  qualified  licentiate 
of  the  Church  of  Scotland;  yet  their  answer  to  the  averment  is 
^  Not  admitted.**"  In  like  manner,  having  sustained  the  presently 
tbn  m  his  favour,  one  would  have  thought  they  might  have  ad- 
mitted that  the  presentation  was  a  valid  and  effectual  one ;  yet 
that  also  is  ^^  not  admitted.'^  Next,  their  own  record  shews  that 
00  special  objections  were  stated  against  Mr.  Young,  and  that  the 
presbytery  did  not  take  him  upon  trials  and  pronounce  judgment 
on  his  qualifications  ;  yet  these  averments  also  are  "not  admitted.^ 
And  neither  is  it  admitted  that  the  presbytery  refused  and  conti- 
nued to  refuse  to  admit  him  as  minister  of  the  church  and  pa- 
rish of  Auchterarder.  The  pursuer  had  a  right  to  expect 
and  receive,  either  a  positive  admission,  or  denial,  of  state- 
ments which  were  necessarily  within  the  knowledge  of  the  presby- 
tery. But  the  material  averment  on  which  the  action  is  rested, 
it  admitted.  In  the  11th  article  of  the  condescendence  the  pur- 
suers say,  *^  That  the  foresaid  sentence,  whereby  the  presbytery 
^^  rejected  the  Rev.  Robert  Young,  pursuer,  as  presentee  to  the 
**  church  and  parish  of  Auchterarder,  proceeded  exclusively  on 
"  the  ground  of  the  veto,  or  dissents  exercised  by  the  alleged  ma- 
**  jority  of  heads  of  families,  or  parishioners  of  Auchterarder," 
And  on  the  part  of  the  presbytery  the  answer  is  **  admitted.*" 
Consequently  there  is  no  room  to  question  the  ground  on  which 

C 


18  MR.  WHIGHAM's  8PBECH.  «    1 

the  presentee  or  presentation  were  in  this  instance  rejected,  nor 
the  period  at  which  the  rejection  took  place.  For  it  is  not  pre- 
tended that  the  presbytery  of  Auchterarder  ever  saw  Mr.  Young, 
or  put  a  question  to  him  to  test  his  qualifications  for  the  office  of 
minister  of  the  church  and  parish  to  which  be  was  legally  pre- 
sented. 

If  I  were  to  enter  into  any  historical  disquisition  as  to  the  origin 
of  the  right  of  patronage  of  churches,  or  into  the  question  which 
has  frequently  been  agitated — whether  patronage  is  consistent  with 
the  Presbyterian  form  of  church  government — I  should  be  occu* 
pying  the  time  of  the  court  very  unnecessarily.  The  patronage 
of  a  church  and  benefice  is  admitted  to  be  a  civil  right.  It  has 
for  centuries  existed  in  connection  with  presbytery  as  well  as  with 
prelacy ;  and  it  is  enough  for  the  purposes  of  the  present  in- 
quiry, that,  according  to  subsisting  statutes  and  the  authority  of 
every  Institutional  writer,  patronage  is  a  civil  or  patrimonial  right, 
which  may,  like  other  patrimonial  rights,  be  enforced  in  the  civil 
courts. 

I  do  however  maintain,  that  a  patron'^s  right  is,  in  its  na- 
ture, absolute  and  unqualified,  or  that  it  confers  on  him  the 
power  of  presenting  to  a  church  and  parish  whomsoever  he 
pleases,  or  at  any  time.  By  the  compact  to  which  the  Church 
of  Scotland,  as  by  law  established,  owes  its  existence,  and  derives 
its  authority  and  support,  the  rights  of  lay  patrons  are  on  the 
one  hand  as  clearly  acknowledged,  as  are  the  obligations  of 
the  church  courts  on  the  other  hand,  to  give  full  effect  to  the 
right  when  lawfully  exercised.  The  exercise  of  the  right  is, 
however,  admitted  to  be  qualified  by  ceruin  established  con- 
ditions : — 1st,  The  patron  must  qualify  himself  for  the  exer- 
cise of  it  by  taking  the  oaths  to  government.  2d,  He  can  only 
present  to  a  benefice  a  person  who  has  received  the  stamp  of 
the  church  court  as  being  qualified  to  accept  and  hold  the 
presentation,  and  in  the  judgment  of  the  presbytery,  after  due 
examination  and  trial  of  his  qualifications,  to  be  inducted  to  the 
particular  benefice.  3d,  The  patron  must  exercise  his  right  by 
presenting  within  a  limited  time  after  the  vacancy  has  taken 
place,  otherwise  by  statute  the  right  of  presentation  devolves  up^ 
on  the  presbyterv  of  the  bounds  ;  and,  lastly,  It  is  a  test  of  the 
qualification  of  the  presentee  that  he  also  shall  have  taken  the 
oaths  to  government, — that  he  shall  by  letter  declare  his  accept- 
ance of  the  presentation,  and  exhibit  to  the  presbytery  what  is 
termed  ^^  the  parochial  certificate,*^  or  attestation  by  the  clergy- 
man under  whom  he  lives,  that  he  is  a  person  fit  to  be  received 
into  the  office  of  the  ministry. 

These  requisites  are  prescribed  by  civil  statute.  They  are 
known  limitations  on  the  exercbe  of  the  right  of  patronage ;  but 
under  such  limitations  the  right  is  as  undoubted  as  any  other  patii- 
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■obibI  right  known  in  law.  And  it  is  important  to  attend  to  the 
tenns  of  the  deed  by  which  the  right  is  invariably  exercised,  and 
vUcb,  I  am  told  by  very  high  authority,  are  the  terms  which 
bire  been  in  use  since  the  legal  establishment  of  presbytery  in 
159^.  Unquestionably  the  form  has  very  long  been  recognized 
lEiidscted  upon,  both  by  the  civil  and  ecclesiastical  courts.  Thedeed 
ae(8  finrth  the  title  of  the  Earl  of  KinnouU  as  patron  of  the  church 
and  parish — the  vacancy,  in  consequence  of  the  death  of  the  prior 
incambent,  and  the  right  of  gift  and  presentation  thence  arising  to 
the  patron — and  then  it  proceeds  as  follows : — ^^  And  I  being  suf- 
'^  fidently  informed  of  the  literature,  loyalty,  qualifications^  good 
^'  life  and  conversation  of  Mr.  Robert  Young,  preacher  of  the 
*' gospel,  residing  at  Seafield  Cottage,  Dundee,  do  therefore,  by 
^  these  presents^  Nominate  and  Present  the  said  Robert  Young 
<^  to  be  minister  of  the  said  parish  and  church  of  Auchlerarder, 
*'  daring  all  the  days  of  his  lifetime,  giving,  granting,  and  dispon- 
^  ing  to  him  the  constant  localled  and  modified  stipend,  with  the 
^  manse  and  glebe,  and  other  profits  and  emoluments  belonging 
^  to  the  said  church,  for  the  crop  and  year  1835,  and  during  his 
**  lifetinie,  and  his  serving  the  cure  at  the  said  church.  Requiring 
^  hmhy  the  Reverend  Moderator  and  Presbytery  of  Auchterarder 
**'  to  take  trial  of  the  qualific<Uions,  literature^  good  life  and  ctm-' 
^tenaiion  of  the  said  Robert  Young ;  and  having  found  him  Jit 
*^  and  qualified  for  the  function  of  the  ministry  at  the  said  church 
^  of  Auchterarder,  to  admit  and  receive  him  thereto,  and  give  him 
*^kigact  of  ordination  and  admission  in  due  and  competent  form  ; 
^  Biecommending  hereby  to  the  Lords  of  Council  and  Session, 
''upon  sight  of  this  presentation,  and  the  said  presbytery ^s  act  of 
^  ordination  and  admission,  to  grant  letters  of  homing  on  a  simple 
^  chaige  of  ten  days  only,  and  other  executorials  necessary,  at  the 
**  instance  of  the  said  Robert  Young  against  all  and  sundry  the 
*  heritors,''  &c. 

The  right  of  patronage.  Lord  Bankton  says,  imports  honour, 
ioterest,  and  burdens.  The  honourable  part  used  to  consist  in 
the  persofial  exhibition  of  the  presentee,  the  patron  at  the  same 
time  requiring  the  church  court  to  receive  and  admit  him.  The 
ceremonial  part  of  the  act,  however,  has  long  been  dispensed  with, 
ttd  the  presentation,  as  the  name  of  the  instrument  implies,  is  the 
fint  thing  done  by  the  patron.  The  second  part  of  the  deed  con- 
Bstg  of  the  disposition  to  the  stipend,  manse,  and  glebe,  and  other 
profits  and  emoluments  of  the  benefice,  during  the  life  and  incum- 
^Dcy  of  the  presentee.  The  third  consists  of  the  legal  requisition 
V*  the  Moderator  and  Presbytery  to  take  trial  of  the  presentee's 
^Hficationsy  and  having  found  him  fit  and  qualified  for  the  func- 
tions of  the  ministry  at  the  particular  church,  to  admit  and  receive 
toin  thereto  by  the  presby  terial  act  of  ordination  and  admission  in 
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common  form.  And  the  last  part  of  the  deed  consists  of  the 
patron's  recommendation  to  the  civil  court  to  interpone  its  autho* 
rity,  to  the  effect  of  granting  letters  of  horning  on  a  charge,  and 
all  other  executorials  necessary,  against  the  heritors  and  otheit 
liable  in  payment  of  stipend. 

While,  therefore,  the  exercise  of  the  patron's  right  by  the  exe- 
cution of  a  formal  deed  of  presentation  and  disposition  vests  various 
interests  and  privileges  in  the  presentee,  it  is  nevertheless  the  right 
and  the  duty  of  the  presbytery,  to  whom  the  presentation  isdirected, 
and  of  the  higher  church  judicatories  in  succession,  to  judge  ofhi$ 
qualifications.  By  the  compact  establishing  the  Church  of  Scot- 
land, as  will  be  seen  immediately,  the  presbytery^  have  no  discre- 
tion in  the  matter.  It  is  a  duty  or  obligation  the  performance  of 
which  they  are  astricted  to  by  statute,  and  therefore  they  can 
neither  legally  refuse  to  discharge  it  theipselves,  nor  devolve  the 
execution  of  it  upon  any  third  party  whatsoever.  They  are  bound 
to  act  judicially  upon  the  presentation  in  favour  of  a  qualified 
presentee,  being  either  an  ordained  minister  or  a  licentiate  of  the 
church.  They  act  as  a  court  whose  sentences  are  subject  to  the  re- 
view of  the  superior  judicatories ;  and  no  more  therefore  can  they 
devolve  the  obligations  which  the  law  has  imposed  upon  them,  of 
exercising  their  own  judgment  upon  the  qualifications  of  a  presen- 
tee, than  your  Lordships  could  devolve  the  adjudication  of  this 
cause  on  others.  The  quality  or  condition  which  the  church  has 
recently  chosen  to  attach  to  the  exercise  of  the  patron's  right  is, 
in  fact,  a  devolution  of  the  duty  which,  by  the  constitution  of  the 
church,  as  by  law  established,  is  vested  in  the  presbytery,  and  in 
them  alone.  As  well  might  your  Lordships  say  you  could  not 
judge  in  this  cause,  because  it  was  contrary  to  the  will  of  others 
that  you  should  do  so,  as  that  the  presbytery  of  Auchterarder 
should  reject  Mr.  Young,  merely  because  of  the  arbitrary  veto  of 
certain  parishioners  whose  names  stand  upon  a  certain  roll.  If  his 
rejection  on  such  a  ground  be  not  an  infringement  of  the  patrimo- 
nial rights  of  a  patron  and  a  presentee,  I  am  really  at  a  loss 
to  know  what  can  be  held  an  infringement  of  their  rights  short 
of  the  church's  attempting  an  absolute  repeal  of  all  the  statutes 
by  which  the  rights  of  patrons  are  established. 

The*  arbitrary  dissent  of  a  section  of  the  congregation,  is  an 
entirely  new  restriction  on  the  right  of  patronage.  Not  an  instance 
of  it  has  as  yet  been  p  inted  out,  from  the  establishment  of  the 
presbyterian  form  of  church  government  until  the  present  case 
occurred  in  the  year  183i.  And  I  undertake  to  establish  that  it  is 
a  restriction  inconsistent  not  only  with  the  fair  exercise  of  the  civil 
right  of  patronage,  as  a  part  and  portion  of  the  law  of  the  church 
as  established  under  the  compact  by  which  alone  the  Church  of 
Scotland  has  any  authority  as  a  national  religious  establishment 


MR.  VrUIQHAU*8  8PKECH.  21 

bat  irith  the  Teiy  principle  of  presbytery  itself.  It  never  can  be 
1  test  of  qualification  ;  for  bow  can  a  patron  ascertain  before-hand, 
vhicb  be  must  be  presumed  to  do,  whether  the  majority  of  the  male 
beads  of  &milies  are  to  dissent  from  the  settlement  of  the  pre- 
sentee or  not  ?  To  speak  of  it  as  a  test  of  qualification,  therefore, 
is  eat  of  the  question.  On  the  other  hand,  if  the  patron  is,  before 
pieseotiog,  to  consult  and  obtain  the  sanction  of  these  parties  for 
bis  presentee,  he  is  in  that  way  compelled  to  make  the  congrega- 
fioo,  or  a  section  of  them,  sharers  in  his  patrimonal  right.  But 
&rther,  if  it  be  a  test  of  disqualification,  the  presbytery,  instead  of 
judgiDg  of  the  qualities  of  a  presentee  themselves,  are  thus  devolT- 
ing  their  highest  and  most  important  right,  the  judging  of  the  qua- 
lificatioa  of  the  presentees,  upon  others,  and  that,  too,  though  in 
their  own  judgment  the  presentee  was  the  fittest  man  in  the  Church 
ofScodand  for  filling  the  office  of  minister  in  the  particular  parish. 

An  absolute  dissent  by  a  section  of  the  congregation  on  the 
exercise  of  the  patron's  right  is,  I  say,  an  clement  equally  foreign 
to  the  constitution  of  the  Established  Church  and  subversive 
of  it,  as  it  is  of  the  patrimonial  rights  and  privileges  of  pa- 
trons and  presentees.  By  the  compact  with  the  state,  whereby 
the  church  obtained  the  authority  and  privileges  of  an  estab- 
lishment, mutual  checks  were  imposed  on  the  patron  on  the  one 
band,  and  on  the  church  courts  on  the  other ;  but  no  other  func- 
tionaries were  acknowledged  or  recognised  as  judges  of  the  qua- 
Efications  of  presentees,  or  as  parties  otherwise  to  the  compact. 
The  people  have  of^n  repudiated  the  law  of  patronage  as  being 
Bioonsistent  with  presbytery,  and  have  claimed  the  initiative  in 
the  Domination  of  ministers  as  ^'i^re  divino  belonging  to  themselves. 
Bat  they  did  so  under  the  impression  of  what  they  thought  pres- 
bytery ought  to  be,  and  not  according  to  what  presbytery  was  as 
by  lam  estcMished.  They  have  never  claimed  the  right  to  judge 
of  the  presentee^s  qualifications ;  and  there  is  not  in  the  history  of 
the  church  any  recognition  of  a  right  on  their  part  to  exercise  a 
^tto  on  the  patron^s  nomination,  or  interpose  an  effectual  barrier 
betwixt  the  presentee  and  the  presbytery ''s  duty  and  obligation  to 
judge  of  his  qualifications  for  the  ofiice  of  the  ministry.  I  shall 
show  by  and  by,  that  even  during  the  period  while  patronage  was 
abolished,  and  the  appointment  vested  in  the  people,  the  right  to 
jndge  of  the  presentee^s  qualification  remained  with  the  presby- 
tery, subject  to  the  review  of  the  superior  judicatories,  at  the 
rait  either  of  the  presentee,  if  the  judgment  was  against  him, 
or  of  the  objectors,  if  they  thought  sufficient  weight  had  not  been 
given  to  their  objections,  or  to  the  evidence  adduced  in  support  of 
them. 

Whether  the  compact  betwixt  the  church  as  established,  and 
die  state,  ought  to  have  been  different  in  its  terms  and  nature. 
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is  a  question  which  cannot  now  be  entered  upon.  The  com- 
pact must  be  judged  of  as  it  is.  But  undoubtedly  it  was  as 
lawful  for  the  civil  power  to  stipulate  that  the  church  courts 
should  be  obliged  to  judge  of  the  qualifications  of  presentees, 
and  to  admit  and  receive  them  if  qualified,  when  presented 
to  particular  livings,  as  that  the  church  should  receive  not  only 
the  sanction  and  authority  of  the  state,  but  endowments  and  sup- 
port for  her  clergy.  And  the  conditions  in  favour  of  patrons,  (at 
the*  same  time  devolving  the  performance  of  certain  relative  duties 
on  the  part  of  the  church  courts)  being  lawful,  they  cannot  be 
either  directly  or  in  substance  violated  by  the  introduction,  on  the 
part  of  the  church  alone,  of  an  element  or  condition  into  the  pro- 
cess  of  settling  presentees,  which  is  subversive  not  only  of  their 
patrimonial  rights,  but  calculated  to  endanger  the  security  of  the 
church  establishment  itself.  I  am  not  aware  that  any  lawyer  ever 
has  alleged,  that  there  are  any  principles  in  the  ecclesiastical 
constitution  of  the  Church  of  Scotland  inconsistent  with  the  law 
of  patronage,  and  the  civil  rights  and  privileges  which  that  law 
confers. 

I  now  request  your  Lordships^  attention  to  the  several  statutes 
on  the  subject  of  patronage,  and  to  some  historical  details  which 
may  not  be  deemed  unimportant  in  the  consideration  of  the  pre- 
sent question,  a  review  of  all  which  will,  I  humbly  hope,  satisfy 
the  court  of  the  correctness  of  the  observations  which  I  have 
submitted. 

The  period  at  which  the  Reformation  from  Popery  in  Scotland 
is  usually  dated  is  the  year  1560.  The  Papal  jurisdiction  was 
then  abolished;  but  the  enactment  not  having  been  regularly 
authorised  by  the  Sovereign,  was  deemed  liable  to  objection,  and 
therefore  it  was  ratified  by  the  statute  1567*  c.  2. 

It  was  in  the  year  1560  that  the  First  Book  of  Discipline 
wasprepared  by  Winraniy  Spottiswoode, a,nd  Know.  Butit  neverwas 
sanctioned,  and  consequently  never  became  the  law  of  the  church. 
It  is  understood  to  have  been  very  hastily  prepared,  and  to  require 
the  revision  which  it  afterwards  obtained  before  the  publication  of 
the  Second  Book  in  1578. 

I  may  mention  as  a  fact  in  the  history  of  this  period,  that 
the  first  General  Assembly  was  held  in  December  1560,  and 
that  there  was  laid  before  them  "  a  presentation  by  Sir  John 
*'  Borthwick  in  favour  of  John  Ramsay,  as  minister  of  Aberdour 
."  and  Torry,''  and  that  the  right  to  give  the  presentation  was  not 
disputed  by  the  church.  Farther,  at  that  time,  though  the  juris- 
diction of  the  Pope  was  abolished  by  statute,  the  Popish  clergy 
were  still  in  possession  of  all  the  benefices  in  Scotland.  The  re- 
formed clergy  consisted  of  a  few  superintendents  and  parochial 
ministers,  who*  had  not  then  even  the  prospect  of  The  Thirds  of 
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koefioes  which  were  afterwards  set  apart  for  their  support  by  the 
aUtute  1567j  c-  ^0-  They  were  in  consequence  entirely  dependent 
00  the  people,  and  hence  perhaps  the  opinions,  even  of  the  most 
emiDent  among  them  were  naturally  prudential  in  all  matters  re- 
latii^  to  the  polity  of  the  church.  Nevertheless,  neither  the  di- 
nae  right  of  election^  now  supposed  by  some  to  belong  to  the 
people,  nor  a  right  of  veto  on  a  patron^'s  choice,  was  conceded  by 
tbe  reformers  of  1560.  What  they  conceded  to  the  people  was 
a  liberty  to  elect,  the  tendency  of  all  their  propositions  being  rather 
to  place  the  actual  power  of  nomination  in  the  clergy  themselves* 

From  the  commencement  of  the  Reformation  it  was  a  common 
fldbject  of  complaint  and  remonstrance,  that  the  right  of  collation 
by  the  church  was  disregarded,  and  persons  settled  by  the  absolute 
gift  of  patrons,  without  admission  on  the  part  of  the  church,  and 
that  blank  presentations  to  benefices  were  exposed  to  sale,  and 
purchased  by  persons  wholly  unqualified  for  the  ministry.  Pa- 
trons, it  was  alleged,  endeavoured  to  exercise  an  unlimited  right 
of  nomiaation,  against  which  the  church  remonstrated,  and  en- 
deavoured to  vindicate  her  right  of  trial  and  admission  of  presen- 
tees. At  length,  in  the  General  Assembly  held  in  the  year  1565, 
an  adjustment  of  the  matters  in  dispute  was  effected  by  a  sort  of 
compromise,  and  the  Assembly,  in  a  Reply  or  message  sent  to  the 
Queen,  which  your  Lordships  will  find  in  Petri^s  History  of  the 
Churchy  p.  3499  expressed  their  opinion  concerning  the  proper  me- 
thod of  settling  vacant  parishes,  thus  : — ^*  Our  mind  is  not  that  her 
majesty  or  *^  any  other  patron  should  be  deprived  of  their  just  pa- 
^  tronages,  but  we  mean,  whensoever  her  majesty  or  any  other  pa- 
^  tron  do  present  any  person  into  a  benefice,  that  the  person  pre- 
'^  sented  should  be  tried  and  examined  by  the  judgment  of  learned 
^  men  of  the  churchy  such  as  are  the  present  superintendents^  and  as 
*^  the  presentation  unto  the  benefice  appertains  unto  the  patron^ 
^^  so  the  collation  by  law  and  reason  belongs  unto  the  church ;  and 
*'  the  church  should  not  be  defrauded  of  the  collation  no  more 
^  than  the  patrons  of  the  presentation;  for  otherwise,  if  it  be 
^  lawful  to  the  patrons  to  present  whom  they  please,  with-- 
^'  out  trial  or  examination^  what  can  abide  in  the  church  of  Ood 
**  but  mere  ignorance  ?"  When  the  presby  terian  church  govern- 
ment came  to  be  established,  it  will  be  seen  that  the  spirit  of  this 
Reply  was  followed  by  the  Legislature. 

The  Act  of  Parliament,  1567»  c.  6.  **  Anent  the  trew  and  haly 
*'  kbk  and  them  that  ar  declared  not  to  be  of  the  samin,*^  declares, 
'^  that  the  ministers  of  the  blissed  evangel  of  Jesus  Christ, 
"  quhome  God  in  his  mercie  hes  now  raised  up  amangs  us,  or 
<'  heirafter  sail  raise,  agreeing  with  them  that  now  lives  in  doc- 
**  trine  and  administration  of  the  sacraments,  and  the  peopil  of  the 
^  realme  that  professis  Christ,  as  he  is  now  offered  in  his  evangel, 
^'  and  dois  communicate  with  the  halie  Sacraments  (as  in  the  re- 
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^^  formed  Kirkes  of  this  Realme  ar  publicklie  administrate,)  ac- 
<^  cording  to  the  confession  of  the  faith,  to  be  the  trew  and  halie 
^^  Kirk  of  Jesus  Christ  within  this  realme,  and  decernis  and  de- 
^'  Claris,  that  all  and  sindrie,  quha  outher  gainsayis  the  word  of 
**  the  evangel,  received  and  appreved  as  the  heads  of  the  cori- 
**  fession  of  the  faith  professed  in  Parliament  of  befoir,  in  the  zeir 
<^  of  Ood,  1560  zeires :  As  alswa  specified  and  registrat  in  the 
^*  actes  of  Parliament  maid  in  the  first  zeir  of  his  Heinesses  rei^ne, 
*<  mair  particularlie  dois  expresse,  ratified  alswa  and  appreved  in 
*^  this  present  Parliament ;  or  that  refusis  the  participation  of  the 
<^  halie  Sacraments  as  they  ar  now  ministrat ;  to  be  na  members 
**  of  the  said  Kirk,  within  this  realme  and  trew  religion,  now 
^^  presently  professed.  Sa  lang  as  they  keip  themselves  sa  divid- 
"  ed  from  the  societie  of  Christ's  body." 

But  this  act,  it  will  be  observed,  has  relation  to  those  who  are 
or  are  not  to  be  considered  members  of  the  church  of  Christ,  and 
does  not  relate  to  the  kirk  as  established,  or  to  its  judicatories  as 
possessed  of  jurisdiction  and  government.  And  when  your  Lord- 
ships look  to  the  first  chapter  of  the  second  Book  of  Discipline, 
you  will  find  the  distinction  very  fully  recognised.  Though  the 
act  1567  b^s  sometimes  been  cited  in  support  of  the  doctrine, 
that  the  people  have  the  right  to  choose  their  own  pastors,  it  has 
truly  no  bearing  even  on  that  question.  The  object  of  the  Legis- 
lature at  the  time  being  merely  to  establish  who  should  be  con- 
sidered of  the  Reformed  Protestant  faith  according  to  the  confes- 
sion of  faith  ratified  by  Parliament  in  I76O. 

But  in  1567)  another  act  was  passed,  (c.  7)*  which  is  entitled 
"  Anent  the  cuimission  of  Ministers ;  ofLaick  Patronages^'*''  which 
is  as  follows : — '^  It  is  statute  and  ordained  by  our  Soveraine  Lord, 
'^  with  advise  of  his  dearest  Regent  and  three  estaites  of  this  present 
^^  Parliament,  that  th£  examination  and  admission  ot ministers 
"  within  this  realme  be  onlym  the  power  o^the  kirk  now  openly  and 
^*  publicly  professed  within  the  samin.  The  presentation  of  laic  pa- 
**  tronages  alwaies  reserved  to  the  just  and  ancient  pntrones.  And 
<<  that  the  patrone  ^reseniane  qualified persounmthm  sixmonethes 
'<  (after  it  may  cum  to  his  knowledge  of  the  decease  of  him  quha 
**  bruiked  the  benefice  of  before,)  to  the  superintendent  of  thay 
"  partis  quhair  the  benefice  lyes  or  uthers  havand  commission  of 
*^  the  kirk  to  that  effect ;  utherwaies  the  kirk  to  have  power  to 
**  dispone  the  samin  to  ane  qualified  person  for  that  time. 

*^  Providing  that  in  caice  the  patron  present  ane  person  quali- 
**  fied  to  his  understanding,  and  failzing  of  ane,  ane  uther  within 
*^  the  said  six  moneths,  and  the  said  superintendent  or  commis- 
**  sioner  of  the  kirk  refuses  to  receive  and  admit  the  person  pre- 
*^  sen  ted  be  the  patron  as  said  is  :  It  sail  be  lesum  to  the  patron 
"  to  appeale  to  the  superintendent  and  ministers  of  t/tat  province 
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^'qtAair  the  benefice  lyis^  and  desire  the  person  presented  to  be 
"admitted,  quhifk  gif  they  refuse^  to  appeale  to  the  General 
"  Ai^emblie  of  the  haiil  realme^  be  quhome  the  cause  bean  de- 
"  qftfed,  9aU  take  end  as  they  decerne  and  declair."" 

Presbyteries  were  not   legalized  for  some  time  after,  and  the 
dfaject  of  the  "Legislature  seems  to  have  been  to  vest  the  power  of 
oamination  and  admission  of  ministers  in  the  kirk,  not  so  much 
i&  opposition  to  the    civil   authority,  as  to    the   Popish  clergy, 
vho    were  still    in   possession   of    the   greater  portion   of    the 
firings.   At  the  same  time  that  the  presentation  of  laick  patronages 
is  reserved  to  patrons,    the  exercise  of  the   right  is   so  quali- 
fied that  they  could    only  present  to  the  superintendent   of  the 
bounds — ^not  whom   and  when  they   pleased — but  **  ane  quali- 
fied person,^   and  that  within  six   months   from  the  time  when 
"  they  were  informed  of  the  death  of    the   prior  incumbent, 
^*  otherwise  the  kirk  to  have  the  power  to  dispone  the  samin  to 
^  one  qualified  person  for  that  time.^     The  superintendent  who 
then  exercised    the  functions  of  the   local  church  court,    was 
boand  to  exercise  his  judgment  by  examining  the  qualifications 
of  the  presentee,   and  if  he  found  him  qualified  to  admit  him. 
Bat  there  is  not  the  slightest  trace  of  any  right  of  i^eto  or  dissent 
wi..hoat  cause  shewn,  more  than  there  is  of  election  on  the  part  of 
Ae  people.     On  the  contrary,  the  superintendent's  judgment  on 
the  presentee^s  qualifications  being  subject  to  review  by  the  super- 
intendent and  ministers  of  the  province,  and  from  them  again  by 
an  appeal  to  the  General  Assembly,  excludes  the  notion  of  a  veto 
being  competent  to  the  people.     Moreover,  if  the  superintendent 
Jmmdthe  presentee   quaUfied  no  appeal  was  competent.     The 
ii|^ht  of  appeal  was  given  to  the  patron  only.     The  people,  it  is 
piesumed,  might  state  and  substantiate  objections  to  the  presen- 
tee^s  qualifications  ;  but  if  they  were  repelled  by  the  church  court 
the  judgment   was   final.     But   as   to   the  congregation   being 
jndges,  or  their  possessing  a  right  of  veto  on  the  p^tron'^s  appoint- 
ment, the  act  1567  gi^e^  ^o  authority  for  the  idea.     Further- 
more it  will  be  observed,  that  it  is  the  right  of  ewamination  and 
admission,  which  is  vested  in  the  church  court;  and  the  examina- 
tion of  course,  behoved  to  precede  the  judgment  to  be  pronoun- 
ced on  the  qualifications  of  the  person  presented ;  and  the  matter 
upoB  which  appeals   might  be  taken  from  his  judgment  by  the 
patroD  related  to  the  presentee's  qualification  and  to  that  alone. 

The  last  clause  of  the  statute  declares,  that  upon  an  appeal  taken 

hy  the  patron  to  the  General  Assembly  and  the  cause  being  decided, 

h  **  aall  take  end  as  they  decerne  and  declare."'     The  presbytery 

of  Auchterarder  maintain  that  the  effect  of  this  clause  is,  that  all 

sentences  of  the  highest  cKurch  court,  in  relation  to  the  trial  and 

iodaction  of  minsters  are  final  and  conclusive  to  all  intents  and 
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purposes.  But,  as  will  be  seen  hereafter,  this  is  just  another  way 
of  stating  that  the  church  courts  can  do  no  wrong  to  a  patron  or 
presentee,  of  which  your  lordships  can  take  cognizance.  It  ne* 
cessarily  raises  the  question  whether  the  veto  is  a  legal  and  ad- 
missible element  in  estimating  the  qualifications  of  a  presentee— 
or  whether  it  is  not  something  totally  different— something  of  the 
nature  of  a  condition  precedent  upon  the  patron's  right,  which  is 
inconsistent  with  all  those  known  tests  of  qualification  which  have 
heretofore  been  recognised  and  acted  upon,  and  which  in  this 
▼ery  case  were  so  far  acted  upon  by  the  presbytery^s  declaration, 
that  the  patron  and  presentee  had  fully  complied  with  the  legal  re- 
quisites, and  therefore  they  sustained  the  presentation.  But  to 
this  point  the  pursuers  shall  have  occasion  hereafter  to  advert 
more  particularly. 

The  Second  Book  of  Discipline,  or  *'  Heidis  and  conclusions 
^*  of  the  Policie  of  the  kirk''  was  compiled  by  Andrew  Melville, 
whose  opinions  on  matters  of  church  polity  did  not  altogether 
coincide  with  the  opinions  of  those  who  framed  the  First  Book  of 
Discipline.     He  seems  to  have  thought,  that  the  election  of  mini- 
sters should  beby  presbyteries,  adjecting  at  the  same  time  the  con- 
sent, assent,  or  will  of  the  congregation.     And  accordingly,  in  the 
Second  Book  of  Discipline,  which  was  approved  of  by  the  Oene- 
ral  Assembly  in  157^,  and  registered  in  the  minutes  of  Assembly 
1581,  and  in  chap.  3,  which  treates  of  ^^  How  the  persons  that  beir 
^'  ecclesiasticall  functions  are  admitted  to  their  office'' :    Election 
is  described  (sect.  3)  as  ^^  The  choosing  out  of  a  person  or  persons 
^^  most  able  for  the  office  that  vakes,  by  the  judginmt  of  the  elder^ 
**  ship  and  consent  of  the  congregation  to  whom  the  person  or 
^^  persons  are  appointed.     The  qttalitieft  in  genernl  requisite  in  all 
*^  them  who  should  bear  charge  in  the  kirk,  consist  in  soundness 
<<  of  religion  and  godliness  of  life,  according  as  they  are  set  forth 
"  in  the  word."     And  (sect.  6,)  "  In  the  order  of  election  it  is 
<^  eschued,  that  nae  person  be  intruded  in  any  offices  of  the 
"  kirk,  contrary  to  the  will  of  the  congregation,  to  which  they  are 
"  appointed,  or  without  the  voice  of  the  eldership!^     This  is 
what  was  desired  to  be  fixed  as  the  law  of  the  church.     But  to 
the  heads  of  reformation  claimed  by  the  church,  and  which 
terminated  in  the  act  1592,  c.  116,  your  Lordships'  attention  shall 
be  directed  immediately. 

The  same  General  Assembly  by  which  the  Book  of  Discipline 
was  ratified,  recorded  a  declaration  that  patronages  should  remain 
wholly  unjointed  and  undivided,  unless  with  the  consent  of  the 
patron.  And  in  1581  it  was  enacted  by  the  Legislature, 
(c.  102,)  "  that  all  benefices  of  cure  under  prelacys  shall  be  pre- 
"  sented  by  our  Sovereign  Lord  and  the  laick  patrons,  in  favour 
<«  of  able  and  qualified  ministers^  apt  and  able  to  enter  into  that 
"  function  and  to  discharge  the  duty  thereof."     And  in  1687> 
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anotHer  act  was  passed,  ordaining  ^^  that  laick  patrons  may  freely 
**  use  lYieiT  patronages,  and  present  qualified  pergans  thereto  at  all 
^^  times.^     These  statutes  and  others  define  to  a  certain  extent 
vbat  ^as  meant  by  the  term  qualified,  and  shew  that  the  qualifi- 
cation was  in  the  presentee  himaelf^n  the  measure  of  his  talents, 
soqmiements  and  zeal ;  that  it  was  in  its  nature  personal — ^some- 
thing in  the  candidate  for  the  ministry  which  could  he  knoum  to 
pafruiu,  and  be  appredated  and  tested  by  means  of  examination 
and  trial  on  the  part  of  the  Ecclesiastical  Courts. 

The  Second  Book  of  Discipline  was  presented  by  the  General 
Assembly  to  the  Legislature  for  its  sanction,  as  the  code  of  polity 
&r  the  government  of  the  church.  But  your  Lordships  will  find, 
on  comparing  what  was  sought  by  the  church  on  the  one  hand, 
and  what  was  conceded  by  the  civil  power  on  the  other,  that  the 
compact  which  was  concluded  by  the  celebrated  statute  1692, 
c.  116,  (commonly  designated  The  Charter  of  Presbytery^)  did 
not  recognise  or  sanction  as  law,  what  was  claimed  on  the  part  of 
the  church  in  regard  to  the  election  of  ministers. 

In  addition  to  the  clauses  already  quoted  from  chap.  3,  the 
Second  Book  of  Discipline,  in  chap.  7?  which  treats  "  of  the  El- 
^  derships,  and  Assemblies,  and  Discipline,^  contains  the  fol- 
lowing sections  in  reference  to  the  powers  of  presbyteries  in  par- 
ticolar,  in  whom,  by  the  prior  section,  it  was  proposed  to  vest 
the  power  of  electing  ministers  : 

Sect.  11.  "  The  power  of  thir  particular  elderships,  (presby- 
*^  teries)'  is  to  use  diligent  labours  in  the  bounds  committit  to 
^*  thair  charge,  that  the  kirks  be  kepit  in  gude  order,  to  inquire 
^  diligently  of  nauchtie  and  unruly  persons,  and  to  travell  to 
**  bring  them  in  the  way  againe,  aither  be  admonition  or  threat- 
**  ening  of  God''s  judgments,  or  be  correction. 

^Sect.  12.  It  pertaines  to  the  eldership  to  take  held,  that  the 
"  word  of  God  be  purely  preichit  within  their  bounds,  the  sacra- 
^<  ments  rightly  ministrat,  the  discipline  rightly  mantenit,  and  the 
^  ecclesiasticall  gudes  uncorruplie  distributit. 

^  Sect.  13.  It  belongs  to  this  kind  of  assemblie  to  cause  the 

*'  ordinances  made  by  the  assemblies  provinciall,  nationall,  and 

**  generally  to  be  keipit,  and  put  in  execution.     To  mak  constitu- 

''  tions ;  quhilk  concerne  to  prepon  in  the  kirk,  for  the  decent 

'*  order  of  these  particular  kirks  where  they  governe :  Provyding 

*'  they  alter  no  rewls  made  by  the  General  or  Provincial!  Assem- 

"  blies,  and  that  they  mak  the  Provincial!  Assemblies  foresein  of 

''  these  rewls  that  they  sail  mak,  and  abolish  them  that  tend  to 

«  the  hurt  of  the  same. 

^<  Sect.  14*   I^  ^^^  power  to  excommunicate  the  obstinat. 

«'  Sect.  15-    ^'*^  power  of  Election  of  them  who  heir  ecclesias- 

"  tical  charges^  perieines  to  this  kynde  of  assemblies  within  thair 
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"  awin  boundes,  being  well  erectity  and  constitute  of  many  pastors 
<*  and  elders  of  sufficient  ahilitie. 

*•  Sect.  18.  Provincial  Assemblies  we  call  lawful  conventions  of 
**  the  pastors,  doctors,  and  other  elders  of  a  province,  gatherit  for 
^^  the  common  affairs  of  the  kirkes  thereof,  quilk  also  may  be 
**  callit  the  conference  of  the  kirk  and  brethren. 

"  Sect.  19.  Their  assemblies  are  institute  for  weighty  matters, 
*<  to  be  intreatit  be  mutual!  consent  and  assistance  of  the  brethren 
"  within  that  province,  as  neid  requyres. 

"  Sect.  20.  This  assemblie  has  power  to  handle,  order,  and  re- 
<'  dresse  all  things  omited  or  done  amisse  in  the  particular  asgem- 
**  blies.  It  has  power  to  depose  the  office-bearers  of  that  pro- 
<*  vince  for  gude  and  just  causes  deserving  deprivation.  And 
"  generallie  thir  assemblies  have  the  haill  power  of  the  particular 
**  elderships  whairof  they  are  collectit. 

^'  Sect.  21.  The  national  assemblie  quhilk  is  generall  to  us,  is 
"  a  lawful  convention  of  the  haill  kirks  of  the  realm  or  nation, 
"  where  it  is  usit  and  gathered  for  the  common  affairs  of  the  kirke, 
<*  and  may  be  callit  the  general  eldership  of  the  haill  kirk  within 
"  the  realme.  None  are  subject  to  repaire  to  this  assemblie  to 
^*  vote  hot  ecclesiastical  persons  to  such  a  number  as  shall  be 
*^  thocht  gude  be  the  same  assemblie,  not  excluding  other  per- 
<^  sons  that  will  repaire  to  the  said  assemblie  to  propone,  heare  and 
"  reason. 

'^  Sect.  22.  This  assemblie  is  institute,  that  all  things  aither 
<^  omittit,  or  done  amisse  in  the  provincial  assemblies,  may  be 
<*  redressit  and  handlit ;  and  things  generally  serving  for  the  well 
'*  of  the  haill  bodie  of  the  kirk  within  the  realme  may  be  foreseine, 
*<  intreatit  and  set  furth  to  Godis  glorie. 

*<  Sect.  23.  It  sould  tak  cair,  that  kirks  be  plantit  in  places 
"  quhair  they  are  not  plantit.  It  should  prescryve  the  rewU  how 
^^  the  other  twa  kynds  of  assemblies  should  proceed  in  all  things. 
*^  Sect.  24.  This  assemblie  sould  take  held  that  the  spirituall 
^^jurisdiction  and  civill  be  not  confoundit  to  the  hurt  of  the  kirk. 
**  That  the  patrimonie  of  the  kirk  be  not  consumit  nor  abusit : 
**  And  generallie  concerning  all  weighty  affairs  that  concerne  the 
**  Weill  and  gude  order  of  the  haill  kirks  of  the  realm,  it  aucht  to 
"  interpone  authoritie  thairto.*" 

I  now  very  particularly  request  the  attention  of  your  Lord- 
ship^s  while  I  read  the  statute  1592,  c.  116,  which  is  entitled 
*»  Ratification  of  the  liberty  of  the  trew  Kirk  ;  of  General  and 
*'  Synodal  Assemblies  ;  of  Presbyteries  ;  of  Discipline  ;  all  Lawes 
**  of  Idolatrie  are  abrogate  ;  of  Presentation  to  Benefices^""  First 
of  all,  it  ratifies  certain  acts,  (which  are  enumerated)  in  fa- 
vour of  "  the  trew  kirk.*"  And  sicklike  ratifies  and  appreivis, 
^^  the  General  Assemblies  appointed  be  the  said  kirk ;  and  de- 
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«  ckres,  that  it  sail  helauchful  to  the  kirk  and  ministers  every 
**  zier  at  the  least,  and  oftner  pro  re  nuta  as  occasion  and  ne- 
«*cessit)r  sail   require,  to  bald  and  keepe  General  Assemblies; 

"  PROVIJ>IKO  THAT  THE  JL\m\  MA/ESTY,  OB  HIS  COMMISSIONEBS* 
«  HFTTH  THEM  TO  BE  APPOYNTKD,  BE  HIS  HIENESSE,  BE  FBESENT  AT 
"  rUL  GeI'IERAI*!'  AsSEMBLIE,  BEFORE  THE  DISSOLVINO  THEREOF, 
«  NOMINATE   AND  APPOYNT  TIME  AND  PLACE,  QUHEN  AND  QUHAIB 

•*  THE  NixT  Geneball  Assemblt  sall  BE  HALDEN ;  and  in  case 
^  naitber  his  Majesty,  Dor  his  said  Commissioners  beis  present  for 
^  the  time  in  that  toun  qubair  the  said  General  Assembly  beis  hal- 
^  den;  then  and  in  that  caae^  it  shall  be  lesum  to  the  said  General 
^  Assembly,  be  themselves,  to  nominate  and  appoynte  time  and 
"  place  qubair  the  nixt  Generall  Assembly  of  the  Kirk  shall  be 
^  keiped  and  balden,  as  they  have  been  in  use  to  do  thir  times 
^  bye  past, — and  also  ratifies  and  appreives  the  Synobicall  and 
<'  Protincial  Assemblies  to  be  halden  be  the  said  kirk  and 
^  ministers,  twise  ilk  zier,  as  they  have  beene,  and  ar  presently 
<*'  in  use  to  do  within  every  province  of  this  realme;  and  ratifies  and 
^  appreivis  the  Pbesbyteries  and  Particulab  Sessiones,  ap- 
^  poynted  be  the  said  kirk,  with  the  haiU  jurisdiction  and  dis^ 
^  eipline  of  the  same  kirk  aoobeid  upon  by  his  majesty  in  con- 
**  fbbenck  had  be  his  hienesse,  with  cebtaine  of  the  minis* 
"  tebs,  conveaned  to  that  effect.  Of  the  quilkbs  articles 
"  the  tenob  follows  : 

"  Maters  to  be  intreated  in  Proz^znctaZ  Assemblies.  Thir  Assem* 
"  blies  are  constitute  forweichtie  maters, necessar  to  be  intreated  be 
**  mutual  consent,  and  assistance  of  brethren,  within  the  province,  as 
^  oeede  requires.  This  assembly  has  power  to  handle,  ordour  and 
^'  redresse,  all  thinges  omitted  or  done  amisse  in  the  particular  as« 
'*  semblies.  It  bes  power  to  depose  the  office-bearers  of  that 
"  province,  for  gude  and  just  cause,  deserving  deprivation  :  And 
^  generally,  thir  assemblies  has  the  haill  power  of  the  particular 
•*  eldershipps  whereof  they  are  collected." 

«<  Maters  to  be  entreated,  in  the  Presbyteries :  The  power 
^  of  the  presbyteries  is  to  give  diligent  laboures  in  the  boundes 
^'  committed  to  their  charge.  That  the  kirks  be  keeped  in 
<^  guide  ordour ;  to  enquire  diligently  of  naughty  and  ungodly 
^  persons ;  and  to  travel  to  bring  them  in  the  way  againe  be 
^  admonition,  or  threatening  of  God's  judgements,  or  be  cor- 
^  recdon.  It  appertains  to  the  elderschippe  to  take  heede  that 
«  the  word  of  God  be  purely  preached  within  their  boundis ; 
^  the  sacraments  richtely  ministered,  the  discipline  entertained ; 
^  and  ecclesiastical  guddes  uncorruptly  distributed.  It  belangis 
^  to  this  kinde  of  assemblies  to  cause  the  ordinances  maid  be 
^^  the  Assemblies,  provincialles,  nationalls,  and  generalls,  to  be 
^  keeped  and  put  in' execution,  to  make  constitutions  quhilk  con- 
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<*  cernis  toprepon  in  the  kirk,  for  decent  ordoiir,  in  the  particular 
*^  kirk  quhair  they  governe,  providing  that  they  alter  no  rules 
*^  maid  be  the  provincial,  or  Oeneral  Assemblies  ;  and  that  they 
<<  make  the  provincial  Assemblies,  foresaids,  privy  of  the  rules 
<^  that  they  sail  make,  and  to  abolish  constitutions  tending  to  the 
<<  hurt  of  the  same.  It  has  power  to  excommunicate  the  obstinate, 
<<  formal  process  being  led,  and  dew  interval  of  times  observed. 
<<  Anent  particular  Kirks^  gif  they  be  lauchfuUy  ruled,  be  sufE- 
*<  cient  ministry  and  session.  They  have  power  and  jurisdiction 
*^  in  their  awin  congregations,  in  maters  ecclesiastical.  And  de- 
<<  cernis  and  declairis  the  saids  Assemblies,  PresbyteritSy  and  Ses- 
*^  sioneSi  jurisdiction,  and  discipline  thereof  foresaid^  to  be  in  all 
<^  times  cumming  maist  just,  gude,  and  godly  in  theselfe,  not- 
<<  withstanding  of  quhat-sumever  statutes,  actes,  canone,  civill  or 
<<  municipal  lawes,  made  in  the  contrare.  To  the  quhilkis  and 
<^  every  ane  of  them,  thir  presentes  sail  make  express  derogation. 
<*  And  because  there  are  divers  acts  of  Parliamen  ,  maid  in  favour 
<^  of  the  papisticall  kirk,  tending  to  the  prejudice  of  the  liberty 
<^  of  the  true  kirk  of  Ood,  presently  professed  within  this  realme, 
<«  jurisdiction  and  discipline  thereof;  quhilk  stands  zit  in  the  buikes 
<*  of  the  acts  of  Parliament,  nocht  abrogated  nor  annulled.  There- 
*<  fore  his  hienesse  and  estaites  foresaids,  has  abrogated,  cassed, 
*^  and  annulled,  and  be  the  tenour  hereof  abrogatis,  cassis,  and 
*<  annuUis,  all  acts  of  Parliament  maid  be  any  of  his  hienesse  pre- 
"  decessoures,  for  maintainance  of  superstition  and  idolatry,  with 
*<  all  and  quhatsumever  acts,  lawes,  and  statutes,  maid  at  any 
*^  time  before  the  daye  and  dait  hereof,  against  the  liberty  of  the 
<*  trew  kirk,  jurisdiction,  and  discipline  thereof,  as  the  samin  is 
**  used  and  exercised  within  this  realme.'^ 

Thus  the  statute  adopts  not  merely  the  substance,  but  the  very 
wordsj  of  the  11th,  12th,  13th,  and  14th  sections  of  the  7th 
chapter  of  the  Second  Book  of  Discipline.  But  the  15th  section 
of  that  chapter,  as  well  as  the  3d  and  5th  sections  of  chapter  3, 
(both  of  which  I  have  read)  were,  at  the  conference  rejected.  And 
accordingly,  all  that  portion  of  the  Book  of  Discipline  which  relates 
to  the  election  of  ministers^  forms  no  part  of  the  compact  by  which 
the  Church  of  Scotland  was  estabUshed,  and,  consequently,  no 
part  either  of  the  civil  law  or  of  the  law  of  the  church  as  established. 
For  it  is  conceded  that  the  Second  Book  of  Discipline  is  only  to  be 
understood  even  as  the  law  of  the  churchy  in  so  far  as  it  received 
the  sanction  of  the  Legislature  by  by  the  statute  1592,  c.  116. 

After  adopting  so  far  the  Second  Book  of  Discipline,  and  re- 
jecting other  portions  of  it — and  again  adding  all  those  conditions 
as  to  the  power  of  the  church  to  hold  General  and  Provincial  Assem^ 
blys,  the  statute  1592  proceeds  to  repeal  all  laws  for  the  purpose 
of  superstition  and  idolatry,  and  all  laws  recognising  the  pope^s  au- 
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thonty : — ^^  Item^  the  king'^s  majesty,  and  estates  forsaidis,  de« 

**  daiis,  that  the  129  act  of  the  P.  1584,  sail  nawayes  be  preduciall, 

^  iM)r  derogate  ony  thing  to  the  privilege  that  Ood  has  given  to  the 

"  spiitnal  office-bearers  in  the  kirk,  concerning  heads  of  religion, 

"  matters  of  heresie,  excommunication,  coUation^  or  deprivation  of 

^  mmsters,  or  ony  sic  like  essential  censures,  specially  grounded 

^  ind  having  warrand  in  the  word  of  God.*"    It  repeals  the  act 

1384,  ^^  granting  commission  to  bischoppes  and  utheris,  judges 

^  constitute  in  ecclesiastical  causes,  to  receive  his  hienesse  presen- 

^  utions  to  benefices,  to  give  collation  thereupon ;  and  to  put 

^  oidourin  all  causes  ecclesiastical :  quhilk  his  majesty  and  estaitis 

^  feresaidis  declaris  to  be  expired  in  the  selfe,  and  to  be  null  in 

**  time  cuming,  and  of  nane  avail,  force  or  effect.     And  therefore 

^  ordains  all  presentations  to  benefices  to  he  directed  to  the  parti- 

^  cular  Presbyteries  in  all  time  coming  :  with  full  power  to  give 

** collation  thereupon;  and  to  put  ordour  to  all  maters  and 

*^  causes  ecclesiastical^  within  their  boundis,  according  to  the  dis- 

"  ciplme  of  the  kirk :    Providing  the  foresaid  presbyteries  be 

^  fiOUND  AND  ASTKICTED  tO  RKCKIV£  and  ADMIT  QUHAT6L'M£VER 
^  QUALIFIED  MINISTERS  PRESENTED  BE  HIS  MAJESTY  OR  LAICK 
**  FATRONES.'*' 

And  by  the  immediately  following  statute,  (1592,  c.  ll?))  it  is 
enacted.  That  unqualified  persons,  who  had  already  been  inducted 
to  the  pastoral  office,  should  be  deprived  of  the  office  and  whole 
fruits  of  the  benefice.     The  sentences  of  disqualification  and  de- 
privation to  be  pronounced  by  the  presbytery,  are  subject  to  the 
review  of  the  Synod  and  General  Assembly  ;  and  the  exclusion  of 
the  incumbent  from  the  fruits  of  the  benefice  to  be  by  way  of  civil 
action,  exception,  or  reply.     And  then  it  is  enacted,  that  the  said 
^  sentence  of  deprivation,  sail  be  ane  sufficient  cause  to  make  the 
^  said  benefice  to  vaik  thereby.     And  the  said  sentence  being 
^  extracted  and  presented  to  the  patron,  the  said  patrone  sail  be 
**  bonnd  to  present  ane  qualified  person  of  new  to  the  kirk,  within 
^  the  space  of  sex  monethes  thereafter.     And  gif  he  failzie  to  do 
*^  the  same,  the  said  patron  sail  tine  the  right  of  presentation,  for 
^  that  time  alanerly  :  And  the  right  of  presentation  to  be  devolved 
^  in  the  bands  of  the  presbytery  within  the  quhilk  the  benefice 
^  lies ;  to  the  effect  that  they  may  dispone  the  same,  and  give  coL 
^  lotion  thereof  to  sik  an  qualified  person  as  they  sail  think  expe- 
**  dfient.     Provided  always,  in  case  the  presbytery  refuses  to  admit 
**  ony  qualified  minister  presented,  to  thetn  be  the  patrone,  it  sail  be 
**  koichfuU  to  the  patrone  to  retaine  the  haill  fruits  of  the  said 
•*  benefice  in  his  atvin  handes^" 

Such,  then,  is  what  has  always  been  designated  "  The  Cuar- 
"  TER  OF  THE  Church  OP  SCOTLAND.''     In  Scotland  the  refor- 
mation from  Popery  was  no  halfmeasure.     There  was  no  edging 
10  on  the  one  band  and  keeping  back  on  the  other^  any  portion  of 
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the  Popish  rights  or  forms.  In  principle,  in  discipline,and  in  form 
the  establishment  of  the  Church  of  Scotland  is  as  clearly  defina 
as  any  other  reformed  church  in  the  world.  While,  on  the  othe 
band,  in  no  other  country  is  there,  I  believe,  such  distinct  evideno 
of  the  nature  and  terms  of  the  compact  between  the  church  am 
the  state  on  which  the  establishment  is  founded.  It  is  not  left  ii 
doubt.  It  was  preceded  by  a  formal  conference  when  proposal 
were  made  and  agreed  to ;  when  proposals  were  made  and  re 
jected,  and  others  substituted  in  their  stead.  And,  moreover 
your  Lordships  will  be  pleased  to  mark  the  authority  and  contro 
which  the  civil  power  throughout  exercised  in  the  matter.  By  thi 
act  of  the  legislature  it  is  the  king  who  regulates  even  the  timi 
and  place  of  meeting  of  General  Assemlilies.  No  attempt  is  mad 
to  assert  that  the  king  is  the  head  of  the  church ;  or  that  then 
is  any  other  head  of  the  Church  of  Scotland  than  our  Saviour 
But  while  the  General  Assembly  have  certain  powers  conferred  oi 
them,  the  sovereign  is  nevertheless  entitled  so  far  to  overlook  theL 
proceedings,  as  to  name  their  next  diet  of  meeting,  and  to  sec 
that  there  be  no  encroachments  on  the  civil  rights  either  of  th< 
sovereign  or  his  people.  The  terms  of  the  statute  1592,  m») 
perhaps  recall  to  the  recollection  of  such  of  your  Lordships  as  hav< 
been  members  of  the  General  Assembly  the  forms  and  proce 
dure  in  use  on  closinjg  the  assembly.  The  Moderator  in  th< 
name  of  our  Saviour  declares  the  assembly  dissolved,  and  namei 
the  day  of  next  year  for  another  assembly  to  be  held  ;  and  then  the 
Lord  High  Commissioner,  in  the  king^s  name,  appoints  ^nothei 
assembly  to  be  held,  fixing  the  same  day  ^s  was  mentioned  by 
the  Moderator.  The  Moderator  makes  no  reply,  but  offers  up  i 
prayer,  and  then  the  whole  members  and  audience  join  in  singing 
a  verse  of  the  122d  psalm  : — 

Pray  that  Jerusalem  may  have 

peace  and  felicity : 
Let  them  that  love  thee  and  thy  peace 

have  still  prosperity. 

That  presbyteries  have  no  power  to  give  collation  upon  presen- 
tations to  the  presentees  except  under  the  authority  conferred  by 
the  statutes  to  which  I  have  referred,  and  that  the  power  which 
is  thereby  vested  in  them,  is  subject  to  this  condition,  that  th^ 
are  bound  and  astricted  to  receive  qualified  presentees,  I  submit 
to  be  a  proposition  as  clearly  established  as  any  proposition  pos- 
sibly can  be.  If  presbyteries  exercise  the  power  conferred  on 
them  by  statute,  they  must  also  do  the  duties  which  are  at  the 
same  time  enjoined.  It  is  they  who  are  to  give  collation  o?t  pre- 
sentations. The  power  is  given  to  them  by  the  statute,  but  with 
the  quality  that  the  members  of  presbytery  are  themselves  to  judge 
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•f  tbe  qnalificadons  of  the  presentee.  The  state  reposed  in  them 
the  power  of  judging  of  that  matter,  but  it  did  not  authorise  the 
Megstion  of  the  power  to  others ;  and,  in  truth,  the  presbytery 
cauud  declare  a  vacancy  in  a  parish,  if  they  have  not  pronounced 
a  judgment  en  the  qualifications  of  the  person  duly  presented  to 
lim.  The  church  returned  thanks  for  this  charter,  and  engaged 
to  implement  all  the  duties  which  it  imposed  on  its  judicatories. 

Now  I  would  here  take  leave  to  ask,  if,  in  the  statute  and 
compact,  to  which  I  have  drawn  the  attention  of  your  Lord- 
ibips,  there  be  any  trace  of  a  right  of  absolute  dissent,  or  veto, 
bjr  the  congr^ati^n,  as  a  condition  of  the  sufficient  exercise 
of  the  patron^s  right  P  No  mention  is  made  of  the  congregation 
as  1  party  to  the  compact.  On  the  contrary,  it  is  clear  that 
the  claims  preferred  on  their  behalf  were  rejected.  But  the  de- 
^nders  ky  much  stress  on  the  clause  in  the  act  1592,  ch.  116, 
which  declares  that  the  statute  should  *^  na  ways  be  prejudicial, 
*^  nor  derogate  any  thing  to  the  privilege  that  God  has  given  to 
"  die  spiritual  office-bearers  in  the  Kirk,  concerning  heads  of  re- 
^  ligion>  matters  of  heresy,  excommunication,  caUation  or  depri- 
^  m&m  of  ministers,  or  any  sik  like  essential  censours  speciaUy 
*^groanded  and  havand  warrand  of  the  word  of  God.^  By 
the  act  1584,  ch.  129,  the  king  is  declared  to  be  the  head' of  the 
Church.  The  act  1 592,  establishing  presbytery,  repeals  that  de- 
diration.  The  King  is  not  head  over  the  Church  of  Scotland ; 
and  presentations  instead  of  being  as  in  1567,  directed  to  the 
atperintendents  were  to  be  directed  to  presbyteries,  on  whom  is 
conferred  the  power  of  examination  of  the  qualifications  of  presen- 
tees and  ^ving  collation  upon  presentations.  But  if  the  presby- 
teiies  are  entitled  to  prescribe,  as  conditions  of  admission,  quali- 
fications which  are  inconsistent  with  patronage,  then  the  right 
it  an  empty  sound.  However,  neither  by  the  second  Book 
of  Discipline  nor  in  the  statute  1592,  is  any  such  unlimited 
power  given  to  the  church  courts,  or  any  right  of  veto  on  the 
part  of  the  people  or  any  portion  of  them.  Accordingly,  Sir 
Henry  MoncreiiF,  than  whom  no  higher  authority  can  be  appealed 
to  on  the  subject,  in  his  account  of  the  Constitution  of  the 
Established  Church  of  Scotland,  which  was  published  in  1818  as 
an  appendix  to  his  life  of  Dr.  Erskine,  and  which  has  been  reprint- 
ed in  a  separate  form  by  Lord  Moncreiff,  says,  (p.  57-),  ^*  The 
^  first  Book  of  Discipline,  had  indeed  placed  the  election  of  pas- 
**  ton  in  the  people  at  large.  But  when  the  points  not  sufficiently 
^  digested  there,  were  corrected  and  new  modelled  in  the  second 
**  Book  of  Discipline,  the  election  of  pastors  is  declared  to  be  *  by 
** « the  judgment  of  the  eldership,  (that  is  of  the  presbytery,)  and 
" '  the  consent  of  the  congregation  f  this  language  signifying,  ac- 
*'  conHng  to  ail  the  km  and  usage  which  followed,  the  right  of 
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<<  the  people  either  to  give  their  consent^  or  to  state  and  mb^aniiaie 
«  their^objections,  of  which  the  presbytery  were  to  judge.  The  pea- 
<<  pie  were  not  the  electors,  even  by  this  rule ;  and  though  it  gave 
**  more  power  to  the  presbyteries  than  was  ever  afterwards  conceded 
^^  to  them,  it  gave  the  people  ewactly  the  same  place^  which  the  Uuu 
<<  guage  of  the  Churchy  both  in  early  and  later  timeSy  uniformly 
"  assigned  to  them*'" 

The  statute  1592,  c.  116,  was  repealed  by  the  statute  1612,  c. 
1,  whereby  episcopacy  was  re-established  in  Scotland.     Under  the 
last  mentioned  statute  it  is  declared,  if  The  Bishop  shall  refiise  to 
admit  any  qualified  minister^  that  the  patron  might  not  only  re- 
tain the  fruits  of  the  benefice,  but  the  Lords  of  the  Priyy  Council 
might  direct  letters  of  horning  to  be  issued,  ^^  charging  the  Ordi- 
*<  nary  to.  do  his  duty  in  the  receiving  and  admitting  of  sik  a  per- 
<^  son  as  the  said  patrone  has  presented."    And  it  is  maintained 
on  the  other  side,  That  as  no  such  compulsitor  is  given  against 
presbyterieSf  there  is  therefore  no  remedy  competent  to  a  patron 
and  presentee  for  the  illegal  rejection  of  a  presentee,  except  re- 
tention of  the  stipend  by  the  patron  under  the  act  1592,  c.  117* 
But,  in  the  first  place,  there  was  no  necessity  to  enact,  in  express 
terms,  any  such  compulsitor  against  presbyteries.     The  conditions 
of  the  compact  by  which  presbytery  was  established,  might  be  en- 
forced without  its  being  necessary,  as  in  the  case  of  Episcopacy, 
(theestablishroentof  which,  in  Scotland,  was  not  based  onany  express 
compact),  to  provide  the  express  mode  of  execution.     Accordingly, 
Lord  Bankton  says,  (B.  ii.  t.  8.  sect.  62,)  that,  though  by  our  pre- 
sent cQstompcharges  on  letters  of  homing  are  not  in  use,  the  patron 
may,  on  application  to  the  civil  courts,  obtain  redress  with  respect 
to  his  civil  rights  whereof  they  alone  are  competent  to  try  the  va- 
lidity ;  ^'  but  as  to  grounds  of  refusal  on  account  of  insufficiency, 
<<  heterodoxy^  or  immorality,  the  Lords  of  Session  are  not  Judges, 
^<  but  only  the  church  judicatories,  whose  right  it  is  declared  to 
*^  be  to  try  the  qualities  of  the  person  presented,  and  in  that  reS' 
^^  pect  their  sentence  is  declared  final  by  our  old  statute.    But  as 
<^  to  the  civil  right,  the  patron  has  interest  to  retain  the  stipends, 
*^  or  fruits  and  rents  of  the  benefice  in  such  case  ;  and  there  mu^ 
^*  tea  remedy  to  make  that  right  ejfectual^  which  can  only  be  by  stu- 
^*  pending  the  charge  at  the  instance  of  the  person  settled  in  (q^posi* 
<<  turn  to  his  presentee.    A  qualified  person  is  an  ordained  minister, 
^^  or  a  licensed  preacher^  who  accepts  the  presentation,  and  takes 
"  the  oaths  to  the  government,  which  must  be  done  within  the  six 
"  months,  or  otherwise  the  right  devolves  to  the  presbytery'* 
Mr.  ErskinCf  in  like  manner  says,  (b.  1,  t.  5,  sect.  16,)  that 
though  since  the  statute  of  queen  Anne,  letters  of  homing  have 
not  been  directed  against  presbyteries,  yet  the  right  of  presenta- 
tion is  restored  to  patrons,  ^^  and  of  course  all  the  consefueniiat 
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"  fi^y  and,  among  ciherSi  that  of  retaining  the  stipend."^  And 
Mr.  DufUop^  in  his  work  on  Patrwhage,  (ch.  8,  sect.  2885)  adds 
tbe  ohsenration,  that  independently  of  the  statute  1592,  ch.  II7, 
*<  and  o^  common  law,  the  patron  had  always  a  right  to  administer 
"  tbe  fruits  of  a  benefice  while  it  remained  vacant,  and  the  .same 
^  light  has  been  acknowledged  to  belong  to  them,  in  regard  to  the 
"  stipend  of  oor  stipendiary  cures.^' 

I  pass  over,  for  the  ^esent,  the  act  of  the  Convention  of  Es- 
tates in  1649)  abolishing  patronage  entirely,  and  the  Directory  of 
die  General  Assembly  of  the  same  year,  as  to  the  admission  of 
■unisters  under  the  abolition ;  and  passing  over  also  the  period 
while  prelacy  prevailed,  the  next  statute  to  which  I  refer  is  the  act 
16W,  c  5,  mtifging  the  Confession  of  Faiths  and  settling  ths 
Pbksbttbbian  Chubch  6ov£rnm£nt.  It  expressly  ratifies  the 
Piesbyterian  Church  Oovemment  and  discipline  as  established  by 
the  acts  156?  and  1592,  «<  in  the  whole  heads  thereof,  except  that 
^  part  of  it  relating  to  patronages^  which  is  hereafter  to  be  taken 
"  into  consideration^*  And  what  is  remarkable,  as  evincing  the 
extent  of  the  avil  authority  still  exercised  over  the  Church,  this 
act  ^<  appoints  the  first  meeting  of  the  General  Assembly  of  this 
^  church,  as  above  established,  to  be  at  Edinburgh,  the  3d  of 
"  October  next  to  come,  1690/^  Their  farther  meetings  are  still 
legulated  by  the  act  1592.  The  statute  of  the  same  year,  1690, 
c  23,  was  passed,  whereby  the  power  of  patrons  to  present  minis- 
teiB  was  declared  void,  without  prejudice  to  the  rights  of  aU  minis- 
tetB  before  presented,  and  to  the  rights  of  patrons  to  vacant  sti- 
pends ;  and  then  it  enact§  as  follows : — *<  And  to  i)tf  effect,  the 
*'  cALLiBiQ  and  entering  ministers,  in  all  time  coming,  may  be 
*^  orderly  and  regularly  performed,  their  Majesties,  with  the  con- 
"  salt  of  tbe  Estates  of  Parliament,  do  statute  and  declare  That 
"^  m  the  case  of  the  vacancy  of  any  particular  church,  and  for 
"  soppiying  the  same  with  a  minister,  the  heritors  of  the  said 
^  parish,  (being  Protestants,)  and  the  eldersy  are  to  name  and 
^propose  the  person  to  the  whole  congbegation,  to  be  either 
^  approcen  or  disapproven  by  them  ;  and  if  they  disapprove,  that 
^  the  disapprovers  givb  in  theib  beasons,  to  the  effect  the  affair 
''  may  be  cognosced  upon  by  the  presbytery  of  the  bounds, 
^*  at  whose  judgment^  and  by  whose  determination,  the  calling  and 
""  entry  of  a  particular  minister  is  to  be  ordered  and  concluded  : 
^  And  it  is  hereby  enacted,  that  if  application  be  not  made  by  the 
^  eldership  and  heritors  of  the  paroch  to  the  presbytery,  for  the  call 
'^  and  choice  of  a  minister  within  the  space  of  siw  months  after  the 
"  vacancy,  that  then  the  presbytery  may  proceed  to  provide  the  said 
"  parish,  and  plant  a  minister  in  the  church  tanqtuim  jure  devolu- 
*'  to/^  The  statute  then  provides,  that  compensation  shall  be  made 
to  patrons  for  being  deprived  of  their  rights  of  patronage,  and  that 
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the  right  to  teinds  not  heritably  disponed  shall  belong  to  them ; 
but  that  heritors  may  oblige  them  to  sell  the  teinds  of  their  re- 
spective lands,  at  the  rate  of  six  years^  purchase,  as  the  same  shall 
be  valued  by  the  commission. 

It  will  not,  I  presume,  be  alleged  by  the  defenders,  that  the 
act  1690  was  intended  by  the  framers  of  it  as  a  limitatiofi  of  the 
rights  of  the  Christian  people ;  or  that  the  church  was  thereby 
authorized  to  delegate  their  power  of  judging  of  the  qualificatiotts 
of  nominees — a  power  of  which  they  had  ever  been  most  tenacious, 
conceiving  that  it  was  handed  down  to  them  direct  firom  the  Great 
Head  of  the  church  through  the  apostles.     While  the  statute 
transferred  the  right  of  appointing  ministers  from  patrons  to  the 
heritors  and  kirk  session  of  a  parish,  it,  in  the  most  anxious  man- 
ner, reserved  entire  the  power  and  proper  duty 'of  the  church 
courts  of  judging  of  the  validity  of  objections  to  nominees.     And 
so  far  from  there  being,  from  beginning  to  end  of  the  statute,  one 
sentence  calculated  to  convey  the  idea  that  a  bare  majority^  or  any 
section  of  the  congregation,  could,  without  assigning  and  esta- 
blishing reasons,  absolutely  veto  the  nomination — the  whole  spirit, 
as  well  as  words  of  the  act,  exclude  the  doctrine.     The  people  had 
neither  a  share  in  the  initiative  nor  a  veto  upon  it.     And  it  is  not 
unimportant  to  observe  that,  though  in  the  act  1690,  the  word 
'*  calling^^  is  substituted  for  ^^  presenting,'^  as  used  in  tiie  former 
statutes,  and  the  power  is  transferred  from  patrons  to  the  session 
and  heritors — what  is  done  is  in  substance  the  same.     Under  the 
former  laws  a  patron  presented  the  individual  to  the  presbytery. 
Under  the  «|t  1690,  the  heritors  and  elders  ^^  call  or  choose^^  him, 
and  then  present  him  to  the  whole  congregation,  to  be  either  ap- 
proven  or  disapproven  by  them.     But  their  dissent  or  disapproval 
is  only  on  cause  shewn.    The  presbytery  are  constituted  judges  of 
the  validity  of  the  reasons  assigned,  and  their  judgment  was  subject 
to  the  review  of  the  superior  church  judicatories,  who  were  to  cog- 
nosce and  judge  of  the  matter,  as  the  courts  on  whom  by  law  the 
obligation  to  that  effect  was  imposed.     Your  Lordships  must,  I 
think,  have  observed,  while  I  read  tl|e  act  1690,  that  the  objection 
otone  man,  if  valid  and  substantiated,  was  justasefiectualtoexclude 
the  nominee,  as  if  the  ujhole  congregation  objected.    And  does  not 
even  this  statute,  which  was  mertnt  to  ejetend  the  rights  of  the  con- 
gregation, as  well  as  the  other  statutes  by  which  it  was  preceded,  show 
that  the  legislature  was  entitled  to  statute  and  declare,  and  regulate 
the  mode  of  admission  of  ministers  to  benefices^  and  the  grounds 
which  should  be  held  valid  by  the  proper  tribunal  to  prevent  their 
admission  ?     And  what  was  the  practice  under  the  law  of  1690  ? 
Can  the  defenders  point  out  a  single  instance  under  that  law,  of 
a  presentee  being  rejected  before  trial  of  his  qualifications  bj 
the  Presbytery  of  the  bounds,  in  respect  of  the  veto  of  a  majority 
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or  aoj  other  section  of  tbe  congregation  ?  They  will,  I  be- 
bve,  search  the  records  of  the  church  courts  in  vain  for  any  case 
of  the  kind.  There  could  be  no  such  practice  if  the  terms  of  the 
statute  were  regarded.  The  interim  law  of  the  Church  speaks 
of  a  majority  of  male  heads  of  families^  excluding  thereby  from  the 
i%htit  proposed  to  confer,  all  thefemale  headsof  familiesandothers 
composing  the  congregation.  The  act  1690,  on  the  other  hand, 
required  the  person  *^  called^  by  the  Session  and  heritors  to  be 
presented  to  ^*-  the  whole  cougregatUm  ^  so  that  instead  of  extend- 
ii^  the  privileges  of  the  Christian  people,  the  late  interim-act  of 
AjEnembly  b  in  effect  a  limitation  of  them  in  one  particular,  though 
SB  infringement  of  the  rights  of  patrons,  and  of  the  highest  duty 
of  the  Church,  the  duty  of  collation. 

As  to  the  practice  under  the  act  1690,  I  again  refer  to  Sir 
Henht  Mokcrkiff's  Work,  who,  after  referring  te  the  Directory 
IGlQy  says  page  35, — *'  These  circumstances  are  adverted  to, 
«  because  they  go  a  great  way  to  explain  the  provisions  of  the 
"  act  1690."*^  •*  It  was  not  thought  expedient  to  give  the  clergy  the 
^  influence  which,  in  whatever  form  it  was  exercised,  they  really 
'*  possessed  before  the  usurpation  of  Cromwell,  and  still  leas  to 
^  place  any  power  in  the  great  body  of  the  people,  which  could 
^  interfere  with  the  right  of  election.  King  William's  advisers 
^  followed  a  nuddle  course,  between  these  extremes.  Though  their 
'*  arrangement  was  certainly  suggested  by  the  former  practice,  it 
^  was  in  a  great  measure  free  from  its  chief  disadvantages.  In  place 
"  of  the  Presbytery,  it  gave  the  original  and  exclusive  power  of 
^*  nomination  to  the  heritors  and  elders  of  the  parish.  The  per- 
**  son  nominated,  was  then  indeed  to  be  proposed  to  tne  congrega- 
"  don,  who  might  approve,  or  disapprove  for  reasons  shown  and 
^^  substanimted  ;  but  who  had  nopowbr  ofrej£ction  wiTHout 
**  SUBSTANTIATING  REASONS,  which  the  Prcsbytcry,  and  (on  ap- 
^  peal  J  the  Superior  Courts^  were  to  pronounce  sufficient,'^  at 
whose  judgment  the  cause  was  to  be  ordered  and  concluded. — 
It  is  an  ascertained  fact,  that  King  William  foresaw  the  effects 
likely  to  result,  even  from  |the  stotute  1690,  c.  23,  which  was 
passed  by  his  Commissioner  against  his  desire.  And  King  Wil- 
liam^s  apprehensions  on  the  subject  were  soon  realized ;  for  in- 
stead of  using  the  concessions  made  to  them  with  temper  and  mo- 
deration, the  clergy  so  disgusted  him.  by  the  turbulence  and  in- 
tolerance of  their  proceedings,  that  bis  commissioner,  according  to 
the  author  of  the  Life  of  Principal  Carstairs,  (p.  50.)  suddenly 
dissolved  the  General  Assembly  in  1692,  and  it  was  witti  no  small 
dfficulty  that  the  king  was  prevailed  upon  to  countenance  its 
meeting  for  the  fiiCure. 

In  the  order  of  time,  the  ^^  Act  of  Settlement,^^  as  it  is  usually 
tenned,  (1693,  c.  22,)  is  next  to  be  referred  to.     It  ratifies  the 
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Confession  of  Faith  and  the  Presbyterian  Church  Government. 
And  for  the  more  eiFectual  setting  the  quiet  and  peace  of  the 
Church,  an  address  to  their  Majesties  is  proposed,  to  the  effect 
that  all  the  present  ministers  possessing  churches,  but  not  yet  ad- 
mitted to  the  exercise  of  the  church  government,  shall  qualify 
themselves  by  subscribing  the  assurance  and  formula  attached  to 
the  Confession  of  Faith,  certifying  such  as  shall  not  qualify  them- 
selves within  thirty  days,  that  they  may  be  deposed  tarn  ab  officio 
quam  a  beneftcio.  But  further  declaring,  that  any  who  have  not 
been  received  into  the  government  of  the  Church,  but  shall  offer 
to  qualify  themselves,  shall  have  their  Majesties^  protection,  ay 
and  until  they  may  be  admitted  and  received.  But  the  benefit 
of  the  act  is  declared  not  to  extend  <*  to  such  of  the  said  minis- 
^<  ters  as  are  scandalous,  erroneous,  negligent  or  insufficient,  and 
*^  against  whom,  the  same  shall  be  verified  within  the  space  of 
**  thirty  days  after  the  said  application  ;  but  these,  and  all  others 
**  in  like  manner  guilty,  are  hereby  declared  to  be  lyable  and  sub- 
**  ject  to  the  power  and  censure  of  the  phurch  as  accords.'* 

From  these  enactments,  I  submit,  it  is  clear,  that  the  qualifica- 
tions necessary  to  entitle  a  person  to  be  admitted  to^  or  to  continue 
in  the  office  of  the  ministry^  were  in  their  nature />er5ona/,  and  such 
as  could  be  dealt  with  by  the  legislature  as  well  as  by  the  church 
courts.  Your  Lordships  can  judge  of  the  requisites  of  a  presen- 
tation, and  of  the  time  when  lodged,  or  of  the  effect  of  a  church 
court  sustaining  it  in  favour  of  a  qualified  presentee.  This  you 
have  often  done.  And  in  the  recent  case  of  the  Duke  of  Oordon 
t>.  Qillon,  7th  June  1825.  1  Wilson  &  Shaw,  p.  295,  your 
Lordships  (and  the  House  of  Lords  affirmed  the  judgment,)  found 
that  a  presentee  tchose  presentation  had  been  sustained  by  the 
Presbytery,  though  hb  had  not  been  inducted,  and  not  The 
Moderator  of  the  presbytery,  was  the  proper  party  to  be  called 
in  a  process  of  approbation  of  a  decreet  of  valuation  by  the  sub* 
commissioners.  Though  you  cannot  touch  the  spiritual  act  of 
ordinationy  you  can  judge  of  the  admission  of  ministers  to  any 
civil  effect.  But  the  reason  for  the  pursuers  particularly  refer- 
ring to  this  statute,  is  to  show  that  it  contains  no  authority  for 
holding  the  assent  of  a  majority  of  the  congregation  as  a  necessary 
qualification  of  a  presentee  to  a  living,  or  their  dissent  an  absolute 
disqualification.  It  was  the  statute  1693  which  enacted,  ^^  That  all 
«<  schoolmasters,  and  teachers  of  youth  in  schools,  are,  and  shall 
«  be  lyable  to  the  trials  judgment^  and  censure  of  the  presbyteries 
**  of  the  bounds,  for  their  sufficiency,  qualifkations^  and  deport- 
««  ment  in  the  said  office.'"  The  duty  thus  devolved  on  presby* 
teries  of  trying  and  judging  of  the  qualifications  of  the  teachers 
of  youth,  they  have  not  attempted  to  devolve  upon  others,  or  to 
require  as  a  test,  before  judging  themselves  of  the  qualifications 
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ofteacherS)  thst  they  shall  not  hare  been  ffeio'd  by  a  majority  of 
tk  male  heads  of  families  in  the  parish.  In  judging  of  the  qua* 
Gficaidona  of  schoolmasters,  the  presbytery  act  as  an  ecclesiastical 
eout;  and,  by  the  judgment  of  the  House  of  Lords  altering  the 
jvdgment  of  this  court,  in  the  celebrated  case  of  Bothwdl  (M* 
OMock  ▼.  Alleuy  November  1793,)  their  judgments  were  declared 
■object  to  review  by  the  superior  church  judicatories.  That  state 
rf  the  law  was,  however,  altered  by  the  act  of  1803,  which  declares 
die  judgment  or  determination  of  the  presbytery,  ^<  As  to  the  qua- 
^  Mcations  of  such  presentee,  shall  not  be  reviewed  or  suspended 
^  by  any  court,  civil  or  ecclesiastical.'^ 

The  opinion  of  the  Church  as  to  its  own  powers,  and  the 
lights  vested  in  congregations,  while  the  statute  1690,  c.  33,  con- 
tbraed  in  operation,  may  be  gathered  from  an  overture  conoern- 
ii^  the  **  planting  of  vacant  churches,  especially  tanquamjurede* 
**wbUo^  which  was  transmitted  by  the  Oeneral  Assembly  to 
pfesbyteries  in  the  year  1711-  After  pointing  out  the  mode  of 
Dominating  a  minister,  the  overture  proceeds  thus  :^*'  But  if  any 
^  of  the  heritors,  elders,  or  heads  of  families,  or  persons  of  good 
**  reputation  in  the  parish  do  compear  before  the  presbytery,  and 
^  o^fr  SUFFICIENT  OBJECTIONS  ogaiHst  the  person  to  be  settled^ 
**  as  to  his  orthodoxy,  literature,  life  and  conversation,  or  other 
^  wuniMlerial  qualificaiion^  the  presbytery,  before  they  proceed  to 
**  the  settlement,  shall  take  trial  of  said  objections.  But  because 
^  some  person  from  a  litigious  or  disaffected  humour,  do  oppose 
^  the  settlement  of  a  vacant  church  with  a  fit  and  qualified  per* 
^  son,  and  do  appeal  with  a  design  to  continue  the  vacancy  for 
"  some  time  longer ;  therefore,  to  prevent  this,  it  should  be  de- 
*'  clared,  that  unless  those  who  do  oppose  the  planting  of  any 
^  vacant  parish,  do  timeously  give  tn,  in  writing  under  their  hands^ 
^  suFFiciBNT  OBJECTIONS  ogainst  the  person  designed  to  be  settled, 
^*  and  offer  to  prove  the  same  in  due  time,  and  give  in  also  the  rea- 
^  sons  of  their  appeal  within  ten  days  thereafter,  in  manner  ap^ 
^  pointed  by  the  acts  of  the  General  Assembly ;  (that  is,  even 
^*  supposing  the  sentence  to  be  against  the  people,  they  requir- 
'*  ed  the  reasons  should  be  stated,)  the  same  shall  not  i^  regard- 
'*  ed,  nor  the  appeal  received  without  it ;  but  the  settlement 
^  shall  go  on  as  if  the  appeal  had  never  been  made.**'  Such  was 
the  declared  opinion  of  the  General  Assembly  in  I7II9  m  to 
the  rights  of  the  parishioners  in  relation  to  the  planting  of  mini- 
ters  in  vacant  churches.  The  overture  was  transmitted  to  pres- 
byteries, not  because  of  there  being  any  doubt  on  the  subject  now 
adverted  to.  but  because  it  contemplated  certain  alterations  on  the 
iettiement  of  churches  jure  devoluto.  In  the  meantime  the  as- 
sembly appointed  the  rules  and  directions  to  be  strictly  observed. 
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The  law  of  the  church  was  therefore  declared  to  be,  that  objectors  ' 
behoved  to  bring  forward  and  substantiate  sufficient  objeciions, 
thereby  giving  effect,  in  express  terms  to  the  enactment  of  the 
Legislature.  That  part  of  the  overture  which  related  to  the  jus 
devolutum  did  not  pass  into  a  law,  in  consequence  of  the  statute  of 
Queen  Anne,  which  was  passed  in  the  following  year,  by  which 
ample  provision  was  made  on  the  subject. 

The  act  1690,  c.  23,  was  repealed  by  the  statute  I7II,  c.  12, 
which  proceeds  on  the  preamble,  that  by  the  ancient  laws  and 
constitution  of  Scotland,  the  presenting  of  ministers  to  vacant 
churches,  did  of  right  belong  to  patrons,  until  by  the  act  1690, 
c.  23,  it  was  taken  firom  them  and  given  to  the  heritors  and  elders 
of  the  respective  parishes  ;  ^*  And  whereas,  that  way  of  calling 
**  ministers  has  proved  inconvenientj  and  has  not  only  occasioned 
<^  great  beats  and  divisions  among  those  who,  by  the  aforesaid  act, 
*^  were  entitled  and  authorized  to  call  ministers,  but  likewise  has 
*^  been  a  great  hardship  upon  the  patrons^  whose  predecessors  had 
^^fovnded  and  endowed  those  churches^  and  who  have  not  receiv- 
<<  ed  payment  or  satisfaction  for  their  right  of  patronage  from  the 
<<  aforesaid  heritors  or  liferenters  of  the  respective  parishes,  nor 
*<  have  granted  renunciation  of  their  said  rights  on  that  ac- 
<<  count  ;^  be  it  therefore  enacted,  ''  That  the  aforesaid  act 
<^  made  in  the  year  1690,  intituled,  Act  concerning  Patronages^ 
^^  in  so  far  as  the  same  relates  to  t/ie  presentation  of  ministers  by 
^<  heritors,  and  others  therein  mentioned,  be,  and  is  hereby  repeal- 
<<  ed  and  made  void ;  and  that  the  aforesaid  fifteenth  act  of  the 
^<  fifth  session,  and  thirteenth  act  of  the  sixth  session  of  the  first 
<<  Parliament  of  King  William,  be,  and  are  hereby  likewise  re- 
«<  pealed  and  made  void ;  and  that,  in  all  time  coming,  the  right 
*<  of  all  and  every  patron  or  patrons  to  the  presentation  of 
*'*  ministers  to  churches  and  benefices,  and  the  disposing  of  the 
<<  vacant  stipends  for  pious  uses  within  the  parish,  be  restored, 
<^  settled,  and  confirmed  to  them,  the  aforesaid  acts,  or  any  other 
**  act,  statute,  or  cvstom,  to  the  contrary,  in  any  wise  notwith-- 
<<  standing;  and  that,  from  and  after  the  first  day  of  May  \^\2, 
«  it  shall  and  may  be  lawful  for  her  Majesty,  her  heirs  and  suc- 
«  cessors,  and  for  every  other  person,  or  persons,  who  have  right 
«<  to  any  patronage,  or  patronages  of  any  church,  or  churches  what- 
«^  soever  in  that,  part  of  Great  Britain  called  Scotland,  (and  who 
<^  have  not  made  and  subscribed  a  formal  renunciation  thereof 
<<  under  their  hands,)  to  present  a  qualified  minister  or  ministers 
*«  to  any  church  or  churches  whereof  they  are  patrons,  which  shall, 
'<  after  the  said  first  day  of  May,  happen  to  be  vacant ;  and  the 
«  Presbytery  of  the  respective  bounds  shall,  and  is  hereby  obliged  to 
^^  receive  and  admit  in  the  same  manner,  such  qualified  person  or 
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PtnoM,  minister  or  m.inisters^  as  shall  be  presented  by  the  r( 
•pcctive  patrons ,  as  llie  persons  or  ministers  presented  6f/bi 
\k  making  of  this  &ct  ought  to  have  been  admitted. 
By  section  3cl,  it  is  en&cted  <*  that  in  case  the  patron  of  an 
dnnch  aforesaid,  shall  neglect  or  refuse  to  present  any  qualtfie 
^^  sauter  to  sneh  ehvirch  that  shall  be  vacant  the  said  fin 
:^  day  of  May^  or  shall  happen  to  be  vacant  at  any  time  therea 
6*  ter,  for  the  space  of  six  months,  after  the  said  first  day  of  Maj 
K'^  or  after  such  -vacancy  shall  happen,  that  the  right  of  presents 
^  tion  shall  accme  and  belong  for  that  time  to  the  presbytery  < 
•*  the  bounds  -where  snch  church  is,  who  are  to  present  a  qualtfii 
**  ptrwn  for  that  vacancy  ianquamjure  devoluto, 

And  by  section  S  it  is  declared,  ^<  that  nothing  in  this  preset 
^^  actcontainedy  shall  extend,  or  be  construed  to  extend,  to  repe; 
^  and  make  -void  the  aforesaid  twenty-third  act  of  the  second  sei 
"^aionof  the  first  I*arliament  of  the  late  King  William  an 
**  Queen  Mary,  excepting  so  far  as  relates  to  the  calling  and  pr 
**  taUvng  of  ntinisters,  and  to  the  disposing  of  vacant  stipends,  t 
•*  prgudicc  of  the  pa£r<ms  anlj/."^ 

This  is    the  leading     subsisting  enactment  on   the  subject  < 

drarch  patronage.      As  1  understand  it,  that  part  of  the  act  169( 

c.  23,  whereby    patronage  was  annulled  is  repealed;  while  tl 

other  parts  of  it,    by  which  patrons  acquired  right  to  teinds  n< 

heritably  disponed,    and    heritors  could  compel  patrons   to  se 

die  teinds  of  their   respective  lands  to  them  at  six  years'  pui 

diase,  remain    in  force-      But  a  question  has  been  stirred,  as  t 

the  extent  to  which  the  act  I7II  repealed  the  act  1690.     On  th 

one  hand  it  has  been  argued,  that  the  act  of  I7II  placed  matter 

on  the  footing  in  which   they  stood  under  the  act  1592,  whereb; 

presh^teries  are  bound  and  astricted  to  receive  qualified  person 

presented  by  lawful  patrons,  and  consequently  bound  themselves  t 

judge  and  pass  sentence  on  their  qualifications — On  the  other  han 

it  has  been  argued  that  the  act  of  Queen  Anne  only  repealed  th 

act  1690,  in  so  far  as  regarded  the  right  of  presentation^  while  tha 

part  of  it  which  recognised  the  right  of  the  congregation  to  approt 

or  disapprove  of  the   individual  called  and  chosen  remains  ui 

touched,   and  that  the  restricting  clause  in  1592  was  now  no  pai 

of  the  Liaw.      The  latter  construction  of  the  act  1711  is,  howevei 

neither  consistent  with  its  tenor  nor  spirit.     So  much  of  the  ac 

I69O  was  repealed  as  related  to  the  calling  of  ministers,  with 

dechtradon,  that  in  all  time  coming  the  rights  of  patrons  to  th 

preseotation  of  ministers  to  churches  and  benefices,  and  the  du 

poking  of   vacant  stipends,  are  restored,  settled,  and  confirme 

to  tbem^  the  aforesaid  acts  of  1690,  or  any  other  acts,  statutes,  0 

cmi^ioms^   io   the   contrary  in  anywise  notwithstanding,     Thes 

words   are  sufficiently  comprehensive.     But  they  are  not  all  tl 
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words  in  the  act  that  bear  on  this  question ;  for  the  clause  obligh 
ing  the  presbytery  to  admit  and  receive  qualified  presenieesj  ia 
coupled  with  this  direction,-^^*  that  such  presentees  shall  be  ad- 
^^  mitted  and  received  in  the  same  manner'^  '<  as  the  persons  or 
*^  ministers  presented  before  the  making  of  this  act  ought  to 
*^  have  been  admitted.^'  The  words,  ^^  in  the  same  manner"^  as 
persons  or  ministers  were  '^  presented,'*''  assume  the  act  1690  to 
be  wholly  out  of  the  field,  in  so  far  as  regards  the  ^^  calling  and 
*«  entering'^  of  ministers.  For  they  were  not  presented  at  all  under 
that  act,  and  hence  the  word  ^'  presented,""  when  used  in  the  act 
of  Queen  Anne,  refers  back  to  the  rights  of  patrons  under  the 
acts  1592.  Accordingly,  Lord  Bankton  says,  (b.  2.  t  8.  sect.  68,) 
after  quoting  the  words  above  referred  to  in  the  act  of  Queen 
Anne, — "  Now,  by  the  act  1690,  the  person  named,  or  presented 
^^  by  the  heritors  and  elders,  behoved  to  be  proposed  to  the  con- 
«<  gregation,  to  be  approved  or  disapproved  by  them  ;  and  if  they 
^^  disapproved,  the  presbytery  were  to  cognosce  and  determine 
^<  therein.  It  may  therefore  be  doubted,  whether  that  method 
"  must  still  be  followed.  I  conceive  neither  people  nor  presbyterp 
"  can  obstruct  the  settlement^  except  upon  objections  to  the  pre- 
^^  sentee's  life  or  doctrine,  and  that  the  method  in  the  act  1690  is 
"  not  now  the  rule.  The  manner  mentioned  in  the  British  statute 
<<  must  be  that  which  took  place  former Ip,  when  patrons  had  the 
^^  right  of  presentation,  they  being  restored  to  their  ancient  right ; 
<^  and  if  it  were  otherwise,  the  presbytery  would  have  it  in  their 
<<  power  to  set  aside  the  presentation  upon  suggestions  from  the 
^'  people,  which  was  not  intended ;  nor  did  such  method  take 
*^  place  when  the  patrons  presented  in  the  purest  times  of  pres- 
*^  bytery.''^  But  really  the  question  is  of  no  great  importance  to 
the  judicial  determination  of  this  cause.  For  if  the  act  1690  be 
not  repealed  to  the  extent  to  which  I  understand  it  has  been, 
then  it  remains  coupled  with  the  restoration  of  all  the  ancient 
rights  of  patrons.  Furthermore,  even  supposing  the  astricting 
clause  of  the  act  1592  was  not  expressly  revived,  the  act  of  Queen 
Anne  itself  contains  an  equally  effectual  astriction  of  the  presby- 
tery to  try  and  judge  of  the  qualifications  of  presentees.  It,  in 
express  terms,  obliges  the  presbytery  to  receive  and  admit  such 
qualified  persons  as  are  presented  to  them  by  patrons.  And  it 
has  been  shewn,  both  from  the  words  of  the  act  1690,  c.  23,  itself, 
as  well  as  from  the  practice  under  it,  as  attested  by  Sir  Henry 
Moncreiff,  that  all  the  right  belonging  to  the  congregation  under 
that  law  was,  that  they  might  approve  or  disapprove,  for  reasons 
shewn  and  substantiated,  but  that  they  had  no  power  of  rejection 
without  substantiating  reasons,  of  the  sufficiency  of  which  the  pres- 
bytery, and  on  appeal,  the  superior  church  courts,  were  to  judge. 
1  shall  close  my  review  of  the  statutes  by  referring  to  a  clause 
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iathestatate  \7^99  ^'  ^^j  which  was  passed  in  order  to  remedy 
t&  evil  that  \lbA  preirailed  to  a  considerable  extent ;  yii.  the  right, 
«  supposed  Tight,  to  compel  a  person  to  enter  into  the  church,  or 
to  mo^e  against  his  inclination  from  one  charge  to  another.    While 
I  Tead  the  clause,  your  Lordships  will  be  pleased  to  mark  the 
irference  which  it  makes  to  ministers  qualified  according  to  law, 
livays  pointing   out,    that  the  matter  of  qualification  is  some- 
thing irbich  is  personal  to  the  presentee,  which  he  either  has  in 
fcspect  of  his  acquirements  and  stamp  as  a  licentiate,  or  something 
which  he  requires  to  do  or  perform, — the  matter  of  qualification, 
whether  it  consist  in  something  possessed  by  him,  or  which  he  is 
to  do,  heing  capable  of  being  known  to  the  patron  and  judged  of  by 
the  presbytery  as  a  court.  *^  Whereas  great  obstructions  have  been 
*'  made  to  the  planting,  supplying,  or  filling  up  of  vacant  churches 
'*  in  Scotland  with  ministers  qualified  according  to  law ;  patrons 
''  presenting  persons  to  churches  who  are  not  qualified^  by  taking 
**'  the  oaths  appointed  by  law,  or  who,  being  settled  in  other 
^  churches,  cannot,  or  will  not,  accept  of  such  presentations  :  Be 
*^  it  enacted,  that  if  any  patron  shall  present  any  person  to  a  va- 
^^  cant  church  who  shall  not  be  qualified,  by  taking  and  subscribe 
^  ing  the  said  oath,  in  manner  aforesaid,  or  shall  present  a  person 
^  to  any  vacancy,  who  is  then,  or  shall  be,  pastor  or  minister  of 
^  any  other  church  or  parish  ;  or  any  person  who  shall  not  accept 
*'  or  declare  his  willingness  to  accept,  of  the  presentation  and 
^  charge  to  which  he  is  presented,  within  the  said  time,  such  pre- 
^^  sentation  shall  not  be  accounted  any  interruption  of  the  course 
**  of  time  allowed  to  the  patron  for  presenting ;  but  the  jua  devo- 
**'  hiium  shall  take  place  as  if  no  such  presentation  bad  been 
*'  offered ;  any  law  or  custom  to  the  contrary  notwithstanding  : 
*^  That  nothing  herein  contained  shall  prejudice  or  diminish  the 
^^  right  of  the  Church,  as  the  same  now  stands  by  law  established, 
•*  as  to  the  trying  of  the  qualities  of  any  person  presented  to  any 
^  church  or  benefice.'''^ 

Thus  I  have  brought  under  the  review  of  your  Lordships  the 
several  statutes  on  which  the  pursuers  found,  and  it  is  accord- 
ing to  their  import  and  legal  effect,  that  the  present  case  falls  to 
be  decided.     Other  considerations  have  been  pressed  into  the  dis- 
cussion by  the  defenders,  many  of  which,  I  humbly  venture  to 
think,  have  very  little,  or  rather  no  relevancy  to  the  inquiry.   Still 
it  is  my  duty  to  notice  them.     But  before  doing  so,  I  would  take 
leave   to   ask,    if?    ii^  ^ny  portion   of  the  acts   of  Parliament 
to  which    the    attention   of   your   Lordships   has   been   drawn, 
there  is  the  vestige  of  authority  for  maintaining,  that  the  civil 
mhts  of»  patron  may  legally  be  qualified  by  the  veto  of  the  con- 
msBUon^   or   that  the  test  of  qualification  of  a  presentee  shall 
bel^e  absence  of  that  veto  ?     Is  there  any  indication  of  such  a 
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negative .  act  of  qualification  ?  On  the  contrary,  the  presbytery 
are  bound  and  astricted  to  receive  a  qualified  presentee ;  and  to 
entitle  them  to  reject  him,  and  declare  the  parish  again  vacant, 
they  roust  by  their  sentence,  which  is  reviewable,  find  him  not 
qualified. 

It  is  however  argued  on  the  other  side,  that  the  proceedings  of 
the  presbytery  of  Auchterarder,  of  which  the  pursuers  complain, 
were  in  their  nature  spiritual ;  that  the  presbytery  were  engaged 
in  the  process  of  moderating  in  a  call  to  Mr.  Young  ;  and  that 
they  only  judged  of  the  sufficiency  of  the  call  to  him,  which  was 
an  essential  but  spiritual  step  towards  the  completion  of  the  pas- 
toral relation.  Now,  my  Jlrst  observation  on  this  part  of  the  de- 
fenders^ case,  is  with  reference  to  the  state  of  the  facL  I  say 
that  no  judgment  either  sustaining  or  rejecting  the  call  has  even 
yet  been  pronounced  by  the  presbytery.  Your  Lordships  will 
recollect,  that  I  read  from  the  minutes  of  the  16th  of  December 
1834,  that  it  was  moved,  "  That  the  presbytery  do  take  into  con- 
*'  sideration  the  call  to  Mr.  Young,  presentee  to  Auchterarder  ; 
<'  and  do  find,  that  it  being  signed  only  by  three  individuals,  and 
^^  of  these  only  two  members  of  the  congregation,  that  the  said 
<^  call  is  not  a  good  or  sufiicient  call,  and  do  declare  that  no  set- 
*^  tlement  can  take  place  thereupon.'*^  The  motion  was  duly  se- 
conded, and  put,  but  rejected ;  and  at  no  after  stage  of  the  pro- 
ceedings was  any  judgment  pronounced  upon  the  call.  In  the 
second  place,  it  will  be  recollected,  that  the  admitted  ground  of 
rejection  of  Mr.  Young,  "  the  presentee  to  Auchterarder,  so  far 
<^  as  regards  the  particular  presentation,  and  the  occasion  of  this 
"  vacancy  in  the  parish,"  was  the  arbitrary  dissent  of  a  majority 
of  the  male  heads  of  the  families.  In  other  words,  a  quality  was 
introduced  into  the  process  for  settling  Mr.  Young  under  the 
Earl  of  KinnoulPs  presentation,  precedent  either  to  the  call  or 
the  examination  of  his  qualifications  for  the  pastoral  office.  In 
the  third  place,  I  wholly  deny  that  the  church  has  the  power, 
under  the  pretence  of  defining  what  a  call  means  or  does  not 
mean,  to  adject  a  quality  of  this  nature  to  the  exercise  of  the 
patron's  right — or  to  interpose  any  barrier  betwixt  a  presen- 
tee— the  deed  of  presentation  in  whose  favour  has  been  sus- 
tained— and  the  judicature  appointed  by  law  to  try  and  judge  of 
his  qualifications  for  the  ministerial  office.  In  the  fourth  place, 
as  the  defenders  claim  for  the  church,  the  right  to  interpose  the 
barrier  of  which  the  pursuers  complain,  and  to  prescribe  any  con- 
dition which  she  chooses,  as  requisite  in  conferring  the  pastoral 
relation — and  as  they  farther  allege  that  the  right  is  supported  by 
the  usage  of  the  church — the  onus  lies  with  them  to  satisfy  your 
Lordships  on  both  these  points.  But  I  do  not  hesitate  to  meet 
them  on  both  grounds. 
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And  first,  as  to  the  practice  of  the  church,  the  defenders  in 
Aeir  pleading  say,  (p.  6.)  ^'Tbis  matter  of  determining  on 
^  the  validity  or  sufficiency  of  the  call,  is  necessarily  a  matter 
'^  of  purely  ecclesiastical  jurisdiction,  which  the  church  courts 
^  have  invariably  and  exclusively  exercised ;  although  it  is  not 
*'£sputed,  that  in  determining  what  constituted  a  sufficient 
^or  valid  call,  they  have  at  different  times  followed  different 
**  fiaes  of  decision.  At  one  period,  and  indeed  for  a  consider- 
**  able  number  of  years  after  the  restoration  of  patronage  by  the 
^  Act  of  Queen  Anne,  no  one  was  settled^  whose  call  was  not 
^suhscribed  by  a  majority  of  the  numbers  of  the  congregation 
^  taking  part  in  the  matter.  It  is  material  to  observe  this.  It 
^  is  altogether  unquestionable,  and  will  not  be  denied  on  the 
'*'  other  side.  Such  was  once  undoubtedly  the  law  and  practice 
^  of  the  church.  But  gradually,  the  church  courts,  in  their  de- 
^  cisions  in  particular  causes,  came  to  disregard  a  deficiency  of 
^^  fflgnatures,  and  to  sustain  calls  which  were  very  inadequately 
^  subscribed.  Latterly,  they  even  disregarded  the  declared  dis- 
•*  sent  of  a  majority  of  the  people,  although  there  can  be  no  doubt 
^  whatever,  that  when  a  majority  dissented^  it  afforded  the  most 
*^  conclusive  evidence  that  the  presentee  had  not  been  called  by  the 
^  wuijority^  which  had  previously  been  deemed  necessary  for  the 
^  constitution  of  a  valid  call.  They  still,  however,  occasionally 
^  exercised  their  undoubted  power  of  refusing  to  sustain  a  call, 
^  and  rejecting  a  presentee.  One  remarkable  instance  of  this 
''occurred  in  I7^>  ^^  *he  case  of  the  Rev.  Mr.  Mercer,  pre- 
**  sentee  to  the  parish  of  Currie."*' 

This  statement  however  is  not  consistent  with  the  fact,  as  your 
Lordships  will  see  from  the  authority  to  which  I  am  to  refer. 
Before  doing  so,  however,  allow  me  to  mention,  that  having  had 
occasion  to  look  into  the  cases  in  regard  to  the  settlement  of  mi- 
nisters nhet  the  year  \^\\^  with  a  view  to  the  evidence  which  I 
gave  before  the  Select  Committee  of  the  House  of  Commons  on 
the  subject  of  church  patronage,  I  found  that  settlements  were 
not  generally  made  by  means  of  presentations  for  nearly  forty  years 
after  the  passing  the  Act  of  Queen  Anne.     They  were  effected 
OB  the  principle  of  the  Act  1690,  according  to  which  it  will  be 
lemembiered  that  the  initiative,  or  form  of  nomination^  was  by 
means  of  **  a  c  all!^    And  it  is  from  the  use  of  that  phrase  under 
that  statute,  that  a  good  deal  of  the  misapprehension  which  pre- 
raiJs  has  arisen.     So  late  as  1747»  there  were  eleven  cases  of 
competing  calls  before  the  General  Assembly  on  printed  papers. 
But  the  usage  which  is  alleged  by  the  defenders  to  have  obtained 
Ar  a  considerable  number  of  years  after  the  restoration  of  pa- 
ijoagfre^-^thAt  tto   one  was  settled  upon  a  presentation  whose  call 
wu  not  stxhscrihed  by  a  majority  of  the  members  of  the  congre- 
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gation  taking  part  in  the  matter— is  altogether  inconsistent  witli 
what  is  said  by  Sir  Henry  Moncreiff,  and  I  believe  by  every  one 
else  who  has  duly  attended  to  the  history  and  proceedings  of  the 
church  during  that  period.     At  page  41  Sir  Henry  says, 

<<  The  act  l'J12  came  upon  them  suddenly  at  last ;  but  its 
(c  immediate  consequences  were  neither  as  visible  nor  as  exten- 
<<  sive,  as  either  its  friends  or  its  opponents  have  since  afBrmed, 
**  or  had  then  predicted.  The  settlemetU  of  ministers  by  presen^ 
<<  tationSf  was  at  first  but  in  few  instances  resorted  to ;  and  in 
*<  the  examples  which  occurred,  the  presentees  were  personally 
<c  so  acceptable  to  the  parishioners,  as  to  disarm  any  opposition 
<^  which  might  have  been  made  to  them.  In  many  cases  in  which 
<<  presentations  were  lodged  with  the  presbyteries,  the  church 
<<  courts  effectuated  the  settlements  without  much  regard  to  them 
<'  — th^  sentences  of  the  synods  and  assemblies  proceeding  more 
*<  on  the  calls  than  on  the  presentations,  even  when  both  were 
**  before  them.^^  Again,  at  page  43,  he  says,  '<  It  has  been  al- 
**  ready  observed,  that  for  many  years  after  the  date  of  the  ad 
**  restoring  patronages^  presentations  were  by  no  means  introduced 
**  into  general  practice.  There  were,  notwithstanding,  several 
*<  abuses  of  the  right  of  patronage,  which  very  early  created  seri- 
"  ous  disorders."*^ 

Besides  their  general  averment  as  to  the  practice,  the  defenders 
have  referred  to  a  single  precedent — the  case  of  the  rejection,  in 
1740,  of  Mr.  Mercer,  the  presentee  to  the  parish  of  Currie — a  very 
remarkable  instance,  indeed,  when  the  facts  are  attended  to.  Mr. 
Mercer  was  minister  of  Aberdalgie.  It  was  he  who  moved  censure 
on  the  celebrated  Kbenezer  Erskine's  sermon  in  the  Synod  of  Perth, 
and  in  consequence,  he  was  everywhere  most  unpopular.  In  1735, 
he  obtained  a  presentation  to  the  parish  of  Dron  ;  but  the  Gene- 
ral Assembly  refused  to  sanction  his  translation.  In  1740,  he 
received  a  presentation  to  the  parish  of  Currie,  the  particulars  in 
relation  to  which  are  thus  stated  by  Sir  Henry  Moncreiff.  After 
observing  that  the  act  of  Assembly  1736,  to  which  I  have  hereafter 
to  refer,  seems  to  have  had  some  effect  in  a  few  processes  of  set- 
tlement, he  says,  p.  62  : — 

♦*  The  most  remarkable  example  occurred  in  the  case  of  the  parish 
"  of  Currie,  in  the  presbytery  of  Edinburgh.  In  1740,  the  Assem- 
«  bly  refused  to  proceed  to  the  settlement  of  Mr.  Mercer,  then  mi- 
"  nister  of  Aberdalgie^  as  presentee  to  the  parish  of  Currie,  though 
**  he  had  been  regularly  presented  by  the  magistrates  and  town- 
"  council  of  Edinburgh,  the  undoubted  patrons.  They  set  him 
*«  aside,  avowedly  on  account  of  '  the  difficulties  which  attended 
"  *  his  call,''  that  is,  on  account  of  the  general  opposition  made  to 
"  him  in  the  parish.  They  went  farther,  and  followed  up  their 
"  decision,  by  recommending  it  to  the  magistrates  of  Edinburgh, 
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"  to  offer  to  the  parish  of  Currie  a  leet  of  six  candidates,  and  of 
*<  them  to  present  the  individual  who  should  be  selected  by  the 
**  majority  of  heritors  and  elders.  It  appears  that  this  advice  was 
^  followed.  Mr.  Mercer  was  no  more  mentioned,  and  a  minister, 
**  acceptable  to  the  parish,  was  afterwards  inducted.  This  was  a 
^  remarkable  decision^  very  unlike  the  proceedings  of  Assemblies 
**  since  1^30 ;  and  it  furnishes  a  striking  example,  in  which  the 
*^  Assembly  set  aside  a  presentee,  to  whose  life  or  doctrine  no  ob- 
**  jection  whatever  could  be  stated  ;  in  which  the  personal  views 
**  or  interests  of  the  presentee  were  not  at  all  consulted ;  and  in 
^  which  the  patrons  made  no  attempt  whatever  to  retain  the  fruits 
<*  of  the  benefice;  though  their  presentee  was  not  only  not  inducted 
**  by  the  church  courts,  but  was,  without  any  literary  or  moral  dis- 
*<  qualification,  expressly  rejected.""  And  in  a  note.  Sir  Henry  adds, 
«-'*  To  those  who  are  acquainted  with  the  history  of  the  time, 
**  this  decision  will  appear  to  have  been,  in  a  considerable  degree, 
"  injbunced  by  the  state  of  the  country,  and  by  the  secession  from 
*<  the  church,  which  was  just  then  open]y  avowed.  Mr.  Mercer 
"  was  the  person  who  had  first  moved  a  censure  on  Ebenezer 
*'  Erskine^s  sermon  in  the  Synod  of  Perth  ;  and  the  consequences 
^  of  that  measure  were  always  connected  with  his  name.  He  was 
^  in  the  highest  degree  obnoxious,  from  that  circumstance,  to  every 
^  order  of  the  people ;  and  the  sentence  of  the  Assembly  was 
'<  most  gratifying  to  those,  who  either  countenanced  or  deprecated 
*'  the  secession  ;  though  it  was  certainly  at  variance  with  many  de- 
"  cisions,  in  cases  as  difficult  from  their  own  merits,  both  before  this 
^  time  and  afterwards.  In  1735,  Mr.  Mercer's  translation  to  the 
^  parish  of  Dron,  in  the  presbytery  of  Perth,  had  been  in  like 
"  manner  refused  by  the  Assembly," 

In  addition  to  these  observations,  I  may  add,  1st,  that 
Mr.  Mercer,  as  your  Lordships  will  see,  on  referring  to  the 
proceedings  of  the  General  Assembly,  was  present,  and  ac^ 
quiesced  in  its  deliverance  ;  and  he  behoved  to  do  so  for  the 
reason,  2diy,  that  when  he  received  the  presentation  to  the 
parish  of  Currie,  he  was  minister  of  the  parish  of  Jberdalgie  in 
Perthshire.  Now  there  is  this  difference  between  a  presentation 
to  a  licentiate  and  to  an  ordained  minister  having  the  cure  of  souls, 
that  in  the  latter  case,  according  to  the  law  of  the  church,  the 
sanction  of  the  church  courts  is  necessary  to  his  translation.  It 
was  their  province  to  judge  whether  his  translation  was  or  was  not 
for  the  greater  good  of  the  church  ;  and  as  they  found  that  it  was 
not,  they  refused  to  loose  the  pastoral  relation  which  already  sub- 
sisted betwixt  him  and  his  people,  thereby  obliging  him  to  remain 
in  the  parish  of  Aberdalgie,  in  which  he  was  settled.  The  single 
case,  the  settlement  of  the  parish  of  Currie,  therefore,  is  any  thing 
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but  an  anthority  in  support  of  the  right  which  the  defenders  claim 
for  the  church  ;  and  certainly  one,  or  even  a  dozen  such  cases  oc- 
curring in  the  course  of  a  century,  can  never  instruct  the  exercise  of 
the  alleged  right.  Besides,  it  is  notorious,  if  the  practice  for  the  last 
century  were  appealed  to,  that,  in  the  words  of  Sir  H.  MoncreiiT, 
(p.  64,)  **  the  induction  of  ministers,  where  the  resistance  of  the 
««  people  was  both  violent  and  general,  was  frequently  sanctioned 
**  by  the  same  Assemblies ;  though  the  language  of  their  decisions 
«<  was  commonly  guarded  and  temperate/^ 

Thursday 9  23d  November, 

Mr.  Whioham,-^I  believe  that  a  good  deal  of  confusion  pre- 
vails, as  to  the  true  import  of  the  term  ^^  Call,^^  by  not  attending^ 
to  some  material  facts  in  the  history  of  the  church.  By  the  act  of 
the  Convention  of  Estates  in  1649,  which  repealed  all  the  laws  on 
the  subject  of  patronage,  it  was  ordained,  that  ministers  should 
only  be  admitted  to  the  ministry  in  parishes,  **  on  the  suit  and 
^^  calling  of  the  congregation.'^  And  the  form  in  which  the  con- 
gregation proceeded  in  their  choice  or  election,  was  by  what  was 
termed  A  call  to  a  particular  person  to  become  their  minister. 
In  ]ike  manner,  when  under  the  act  1690,  chap.  23,  <<  the 
calling  and  choosing  of  ministers'"  was  vested  in  the  heritors 
and  kirk  session^  the  same  form  of  **  A  call"  was  used,  as  the  ini- 
tiative step  in  the  process  of  settling  a  minister  in  the  parish. 
The  following  is  the  form  of  a  call  under  the  act  1690,  as  given 
by  Stewart  of  Pardovan^in  his  *'  Collections  and  Observations  con- 
cerning the  Discipline,  &c.  of  the  Church  of  Scotland,''  p.  4. 
"  We  the  heritors,  elders,  and  magistrates  of  the  town-council 
*<  of  being  destitute  of  a  fixed  pastor,  and  being  most 

*«  assured  by  good  information,  and  our  own  experience,  of  the 
«^  ministerial  abilities,  piety,  literature,  and  prudence,  as  also  of 
<<  the  suitableness  to  our  capacities  of  the  gifts  of  you,  Mr.  A  B, 
*<  preacher  of  the  gospel,  or  minister  at  C,  have  agreed,  with  the 
*«  advice  and  consent  of  the  parishioners  foresaid,  and  concurrence 
<«  of  the  Rev.  Presbytery  of  D,  to  invite,  call,  and  in  treat:  like- 
«  as.  We,  by  these  presents,  do  heartily  invite,  call,  and  intreat 
<'  you,  to  undertake  the  office  of  a  pastor  among  us,  and  the 
"  charge  of  our  souls.  And  further,  upon  your  accepting  of  this 
*'  our  call,  promise  you  all  dutiful  respect,  encouragement,  and 
"  obedience  in  the  Lord.     In  witness  hereof,  I  — '' 

It  seems,  however,  to  be  imagined,  that  notonly  the  form  and  term 
"  Call,"  but  that  the  substance  o( the  thing  is  the  same  now,  when 
patronage  is  again  a  part  of  the  law,  as  it  was  when  patronage  was 
abolished,  and  the  right  o(  calling  orof  election  of  ministers  was  either 
in  the  congregation,  as  under  the  statute  1469,  or  in  the  heritors 
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lod  session  under  the  act  1690,  when  the  form  of  election  was 
hj  a  vriting  termed  a  call ;  an  idea  which  may  have  arisen  from  the 
use  of  the  term  <'  calling  ministers,'"'  in  both  of  these  statutes. 
fia(  this  is  a  mistake,  and  the  defenders  have  fallen  into  it,  when 
they  cite  as  of  authority  that  part  of  the  Second  Book  of  Disci- 
piine  which  was  rejected  under  the  compact  concluded  by  the  sta- 
tute 1592,  c.  116.  For  it  will  always  be  kept  in  mind,  that  the 
Book  of  Discipline  is  to  be  read  as  of  the  authority  of  law, 
eren  of  the  esta^^lished  church,  in  so  far  only  as  it  was  sanctioned 
br  the  state,  and  no  farther.  But  besides,  even  though  the  Second 
Bouk  of  Discipline  were,  in  all  respects,  to  be  held  as  the  law  of 
the  subject — what  is  the  right  which  it  conferred  on  the  congrega* 
tkm  ?  Sir  H.  Moncreiff^  in  the  passage  which  I  read  yesterday, 
sajs,  (p.  57i)  it  gave  (the  congr^ation)  the  right  ^*  either  to  give 
^  their  conaeniy  or  to  state  and  substantiate  their  ofjectionsy  of 
•*  which  the  preshytery  were  to  judge.'''  "Itgave  the  people  exactly 
^  the  same  place  which  the  language  of  the  church,  both  in  early 
^  and  later  times,  uniformly  assigned  to  them,''''  The  people  were 
allowed  an  opportimity  of  expressing  their  consent  if  they  chose ; 
Imt  if  they  did  not  choose  to  give  their  consent  to  the  appointment, 
their  withholding  it  formed  no  bar  to  the  presbytery's  proceeding 
m  the  trial  and  final  settlement  of  the  presentee.  On  the  other 
kand,  if  the  people,  or  any  of  them,  dissented^  they  behoved  to 
nibstantiate  their  reasons. 

In  none  of  the  statutes  from  1567  ^  ^l^^y  ^^^  ^^  congrcga- 
tioQ  mentioned,  excepting  in  16499  and  in  the  act  1690,  when  they 
are  expressly  required  either  to  approve  or  disapprove  of  the  per- 
son called  by  the  heritors  and  elders.  If  they  approve,  the  settle- 
ment proceeds ;  if  they  disapprove,  the  disapprovers  are  to  give  in 
their  reasons  to  the  presbytery,  to  be  by  them  judged  of  and  deter- 
mined. The  form  in  which  the  approval  was  expressed  was  by 
concurring  in  the  call  of  the  heritors  and  elders.  But  without 
the  approval  the  call  was  made  effectual.  To  stop  it,  there  be- 
hoved to  he  disapproval  on  reasons  substantiated.  It  was  in  this 
way  that  the  interests  of  the  congregation  were  cared  for  and  at- 
tended to. 

Now  mark  the  form  of  procedure  under  the  act  1592,  and 
again  under  the  subsisting  law  of  1711*  The  patron  presents  a 
qualified  person,  that  is  to  say,  either  an  ordained  minister  or  a 
hcentiate  of  the  church.  That  is  his  obligation.  The  members  of 
the  congregation  may  give  their  consent  that  the  presentee  shall 
take  spiritual  oversight  of  them  ;  and  for  that  purpose,  the  old 
form  of  the  call  is  used  as  the  means  of  receiving  such  consent. 
It  still  runs  in  the  name  of  the  heritors,  elders,  heads  of  families, 
and  other  inhabitants  of  the  parish,  all  of  whom,  without  reference 
to  their  being  of  the  one  class  or  the  other,  may  concur  in  testify* 
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ing  their  consent  that  the  presentee  shall  be  their  pastor.  That  i 
the  use  of  the  call.  It  has  none  of  the  qualities  or  substance  c 
the  call,  which  was  the  initiative  step  when  the  appointment  wa 
in  the  congregation,  or  in  the  heritors  and  elders.  But  ]f»  again 
the  people  do  not  consent  expressly,  their  consent  is  implied 
and  if  they  dissent  their  dissent  must  not  be  arbitrary,  bv 
on  cause.  This  has  been  the  invariable  usage  of  the  church 
according  to  all  the  laws  wl^h  either  preceded  or  followed  tb 
Second  Book  of  Discipline.  Excepting  under  the  statute  1649 
the  congregation  never  were  the  callers  of  the  presentee.  Tha 
statute  placed  the  initiating  with  them,  and  of  course  a  veto  upoi 
their  own  call  would  have  been  an  absurdity. 

Again  when  under  the  law  of  1690,  the  heritors  and  elder 
were  the  callers,  the  congregation  might  either  approve,  that  is 
consent  to  the  call ;  or  disapprove,  that  is,  dissent  from  the  call 
but  the  reasons  for  it  behoved  to  be  substantiated  before  th< 
presbytery  and  church  courts  in  succession.  If  the  causei 
shown  for  the  dissent  were  groundless,  then  the  church  court 
proceeded  to  complete  the  pastoral  relation,  by  giving  coUatioi 
on  the  presentation,  and  ordaining  the  presentee  to  the  spiritual 
office.  Collation  to  the  benefice  now  proceeds,  under  the  autho- 
rity of  the  acts  of  parliament,  on  the  patron's  deed  of  presentation 
The  act  of  ordination  of  the  presentee  as  a  minister  of  the  churcb 
is  the  proper  spiritual  act.  It  is  never  performed  but  once,  though 
the  minister  may  be  translated  from  one  benefice  to  another  twenty 
times  over.  As  often  as  he  is  presented  to  another  living,  the 
form  of  a  deed  of  presentation,  and  collation  upon  it  to  the  bene- 
fice, are  required.  But  ordination  by  the  brethren  being  in  its 
nature  indissoluble,  except  when  a  party  ordained  is  proceeded 
against  by  the  church  for  the  higher  ofiences,  to  the  efiect  of  de- 
privation, is  not  again  requisite. 

Among  the  differences  between  the  two  great  parties  by  whom 
the  Church  of  Scotland  was  divided,  from  the  period  when  patro- 
nage was  restored  in  I7II  until  the  year  1782)  a  veto,  or  arbi- 
trary dissent  by  the  members  of  a  vacant  congregation  to  a  pr^ 
sentee  was  unheard  of.  The  main  ground  of  difierence  was  this : 
The  party  commonly  termed  the  Moderate  party  always  admit- 
ted, that  the  members  of  the  congregation,  or  any  of  them,  might, 
at  any  stage  of  the  proceedings,  object  to  the  settlement  of  the 
presentee  among  them.  But  they  maintained,  that  their  objections 
behoved  to  be  of  such  a  nature  as  to  require  that  the  presentee 
should  be  proceeded  against  by  a  libel ;  and  that  it  was  only  an 
the  occasion  of  the  return  of  the  edicts  after  the  presentee  had  been 
tried  by  the  presbytery  and  found  qualified,  that  the  congregation 
were  entitled  to  state  objections  to  his  life  and  doctrine,  which  they 
behoved  instantly  to  verify.     On  the  other  hand,  the  party  who 
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'  commonly  designated  the  Popular  party,  maintained,  that  the 
numbers  of  the  congregation  might,  on  the  occasion  of  moderating 
ffi  the  call  to  the  presentee, — that  is  to  say,  when  an  opportunity 
VIS  gi^en  to  them  to  consent  to  his  settlement, — disapprove  of 
biffl,  and,  at  the  same  time,  substantiate  their  objections  before 
the  presbytery. 

These  were  the  grounds  of  difference  between  the  two  parties. 
The  Moderates  admitted  the  righti^f  the  people  to  object  to  the 
life  and  doctrine  of  the  presentee,  on  the  occasion  of  the  return  of 
the  edict.  The  Popular  party  again,  contended  for  the  people^s 
light  to  object,  but  upon  cause  shown,  to  the  presentee  at  the 
moderating  in  the  call  in  his  favour,  and  consequently,  before  the 
presbytery  had  any  opportunity  of  pronouncing  sentence  upon  his 
qnaU^cations.  But  the  Popular  party  never  contended,  that  the 
oembers  of  the  congregation  were  entitled  arbitrarily  to  dissent 
fivHn  the  settlement,  or  that  such  arbitrary  dissent  should  be  of 
conclusive  effect  in  rejecting  the  presentee.  That  matter  formed 
no  controversy  between  the  great  parties  in  the  church.  The 
grounds  of  difference  between  them  is  thus  stated  by  Sir  H.  Mon* 
creiff  at  page  82: — ^*  In  172^9  and  afterwards,  they  who  called 
^  themselves  the  moderate  party  had  to  contend,  not  only  with  the 
"  people,  but  with  what  was  then  no  small  proportion  of  the  clergy, 
^  those  who  extended  their  ideas  of  calls  to  the  whole  body  of 
**  parishioners  ;  many  of  whom  went  so  far  as  to  place  the  claims 
^  of  the  people  on  the  jus  divinum.  But  this  description  of  the 
''  dergy  had  been  gradually  dying  out,  and  was  now  no  longer 
**  considerable.  The  opponents  of  Dr.  Robertson  professed  to  con- 
"  tend  for  nothing  more,  than  what  they  who  now  call  themselves 
**  the  moderate  party  had  before  asserted, — the  necessity  of  a  call 
^  from  the  heritors  and  elders^  as  the  foundation  of  the  pastoral  re- 
"  lalion.  Both  parties  professed  to  reserve  to  the  peogle  their 
^  right  to  ohjeH  on  cause  shown.  But  Dr.  Robertson  and  his 
'*  friends  professed  to  confine  the  right  of  objection  to  the  return 
'^  of  the  edict,  and  then  to  limit  it  to  objections  to  the  life  or  doc- 
^  trine  of  the  presentee ;  while  the  others  maintained  that  the 
^  people  had  a  right  to  offer  their  obfectiotis  to  the  call^  for  the 
^^  judgment  of  the  presbytery^  at  the  time  when  the  merits  of  the 
"  call  were  to  he  decided  on. 

*'  The  oldyirm*  of  proceedings  notwithstanding  this  difference  of 
^  opinion,  were  still  adhered  to  ;  and  no  settlement  was  effected 
^  till  an  attempt  was  made  to  procure  a  call.  In  difficult  cases 
**  snj  of  the  parishioners  were  admitted  to  subscribe  the  call,  as 
^  well  as  the  heritors  and  elders  ;  and  though  Dr.  Robertson  was 
^  extremely  cautious,  in  departing  from  the  ancient  technical  Ian- 
''goage  which  had  been  in  use  in  the  sentences  of  the  General 
'*  Assembly,  he  came  gradually  to  introduce  the  term  concurrence 
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"  in  place  of  the  term  call.  Of  this  innovation  there  is  perhaps 
"  not  more  than  one  example  in  Dr.  Cumin's  time,  and  that  occurs 
^'  in  a  case  in  which,  though  the  Assembly  sustained  both  the 
"  presentation  and  the  concurrence^  they  notwithstanding  set  aside 
'<  the  presentee,  and  applied  to  the  patron  to  present  another, 
"  which  he  afterwards  did. 

^'  It  was  Dr  Robertson'^s  policy,  that  in  effecting  settlements, 
^^  even  the  most  difficult,  by  presentations,  the  old  forms  in  other 
*^  points  should  be  always  observed,  as  they  still  are.  But  the 
''  principle  was  ultimately  avowed  and  adhered  to,  that  a  presen- 
'^  tation  to  a  benefice  was  in  all  cases  to  be  made  effectual,  inde- 
*'  pendent  of  the  merits  of  the  call  or  concurrence.  Cases,  as  has 
*'  been  already  stated,  have  sometimes  occurred,  in  which  pre- 
^'  sentees  have  been  set  aside  ;  but  this  can  scarcely  be  shown  to 
**  have  happened  in  Dr.  Robertson'*s  management,  merely  from 
*<  defects  in  the  concurrence  of  the  parish.  The  general  doctrine, 
<^  that  a  presentation,  adhered  to  by  the  presentee,  should  in  all 
*<  cases  be  made  effectual,  without  any  reservation  founded  on  the 
"  merits  of  the  call^  or  on  the  number  of  heritors,  elders,  or  parish- 
<<  ioners  who  concurred  or  dissented,  was  uniformly  maintained 
«  during  the  whole  period  of  Dr.  Robertson'^s  influence  in  the 
"  General  Assemblies.^* 

This  statement  of  the  grounds  of  difference  between  the  parties 
is  clear  and  explicit,  as  all  Sir  H.  Moncreiff^s  statements  are. 
And,  with  all  his  known  partialities  for  the  Popular  party, 
and  the  doctrines  they  maintained,  there  is  not  the  least  ground  for 
.  holding,  that  he  understood  that  party  to  contend  that,  according 
to  the  constitution  of  the  Church  of  Scotland,  there  was  recognis- 
ed a  right  in  any  portion  of  the  congregation  arbitrarily  to  dissent 
from  the  presentee's  settlement  in  the  parish. 

Andlf  this  leads  me  to  point  out  to  your  Lordships,  the  form 
of  procedure  which  is  in  use  to  be  followed  upon  the  settle- 
ment of  a  minister.  By  attending  to  it,  you  will  the  more 
readily  see  the  full  effect  of  Sir  Henry  Moncreiff^s  remarks; 
and  how  far  provision  has  been  made,  even  under  the  lav 
with  patronage  as  a  part  of  it,  for  the  interests  of  the  congrega- 
tion, by  allowing  them  to  consent  to  the  settlement  if  they 
choose,  or  to  object  thereto,  substantiating  at  the  same  time 
the  grounds  of  their  objection.  I  read  now  from  Dr.  Hill  of 
Dailty's  work,  entitled,  "  The  Practice  of  the  several  Judica- 
"  tories  of  the  Church  of  Scotland.*"^  He  says,  at  page  56, 
«'  A  presentation  must  be  in  favour  of  a  licentiate  of  this 
«<  church,  who  also  qualifies  to  government,  and  who  is  willing  to 
**  accept  of  the  presentation.  Hence  there  must  likewise  be  laid 
"  on  the  presbytery ''s  table,  a  letter  of  acceptance  from  the  pre- 
<*  sentee,  an  extract  of  his  having  qualified  to  government,  and, 
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^  if  be  is  not  already  an  ordained  minister  in  the  occupation  of 
*'  another  charge,  an  extract  of  his  licence  to  preach  the  gospel. 

''  It  is  not  competent  for  the  heritors  of  a  parish  to  object  to  a 
"  presentation.  The  presbytery  are  the  judges  whether  it  is  to  be 
^'  sustained  ;  and  unless  they  find  the  presentee  disqualified,  they 
''  are  ^  bound  and  astricted^  to  receive  him  on  the  presentation  of 
'^  an  undoubted  patron. 

"•  The  presentee,  if  a  probationen;,  is  appointed  to  preach  in  the 
^  vacant  parish,  on  one  or  more  Sundays,  according  to  the  prac- 
^  tice  of  the  presbytery  ;  and  a  day  is  fixed,  posterior  to  his 
"^  preaching,  on  which  a  call  to  him  from  that  parish  is  to  be  mo- 
^*  derated  in.  Notice  of  this  is  directed  to  be  given  from  the 
^  pulpit  of  the  vacant  parish,  by  a  member  of  presbytery,  at  least 
^  ten  free  days  before  the  meeting  for  moderating  in  the  call  takes 
«  place. 

"  At  that  meeting  a  sermon  is  preached  by  the  member  of  pres- 
"  bytery  who  is  appointed  to  preside  ;  the  people  are  informed 
'*  at  the  conclusion  of  public  worship,  of  the  presentation  that 
^  has  been  lodged ;  and  they  are  invited  to  subscribe  a  written 
**  call  to  the  presentee  to  be  their  minister,  and  to  encourage  him 
"  Jy  expressing  their  willingness  lo  receive  him  in  that  capacity. 
"  The  signatures  of  those  who  do  so  are  attested  as  genuine  by 
''  the  ministers  present,  and  the  subscribed  call  is  given  in  by 
"  them  to  the  next  meeting  of  presbytery. 

^  The  meeting  for  moderating  iii  a  call  being  usuaHy,  not  an 
"  ordinary  meeting  of  presbytery,  but  altogether  in  hunc  effectum^ 
'^  it  is  not  competent  at  it  to  receive  objections  to  the  presentee, 
"  although  they  are  made  in  the  form  of  a  regular  libel. 

^  The  call  being  laid  before  the  presbytery  and  read,  the  first 
'^  step  is  to  concur  with  it.  Whether  the  number  of  signatures 
*'  attached  to  it  was  such  as  to  make  it  a  good  and  sufficient  call, 
"  was  long  a  difficult  and  an  agitating  question.  But  *there  is 
^^  much  less  ceremony  on  that  point  at  present ;  and  provided 
"  there  are  signatures  attached  to  a  call,  a  presbytery  does  not  hesi- 
"  taU  to  concur  with  it.  The  call  being  concurred  with,  it  is  put 
^  into  the  presentee'^s  hand,  and  he  is  asked  if  he  accepts  of  it. 
"  On  his  doing  so,  the  presbytery  devolves  on  him  the  care  of 
"  supplying  the  vacant  parish  with  public  worship.^ 

'*  It  remains  for  the  presbytery  to  Judge  of  his  qualifications, 
"  Trials  of  exactly  the  same  nature  with  those  which  he  under- 
"  went  before  obtaining  his  licence  as  a  preacher,  are  prescribed 
''  to  him  ;  and  these  being  finished  to  the  satisfaction  of  the  pres- 
**  bytery,  he  is  required  again  to  subscribe  the  formula ;  the  act 
^  against  simony  is  read  to  him^  a  day  is  fixed  for  serving  his 
^  diet,  and  another,  at  an  interval  of  not  less  than  ten  days,  for 
"  ordaining  and  admitting  him  to  be  m^iister  of  the  parish.'"    ''If 
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*^  the  presbytery  is  disaatisfied  with  the  qualifications  of  the  pre- 
^^  sentee,  and  rejects  him  on  that  account,  the  questions  that  are 
^^  put  to  him,  and  the  answers  received  from  him  in  the  course 
^*  of  his  catechetic  trials,  and  the  remarks  of  the  presbytery  upon 
*^  the  discourses  delivered  by  him  as  part  of  his  trials,  are  taken 
<^  down  in  writing,  and  the  discourses  themselves  are  laid  on  the 
^*  table,  and  docqueted  by  the  moderator,  that,  in  the  event  of  an 
^*  appeal,  the  whole  may  be  transmitted  to  the  Superior  Court. 

^*  On  the  day  appointed  for  the  ordination  of  the  presentee, 
<^  the  presbytery  meets  before  the  celebration  of  public  worship, 
*^  receives  the  report  of  the  minister  by  whom  the  edict  was  served, 
<^  and  directs  the  officer  to  proclaim,  at  the  most  patent  door  of 
^^  the  church,  that  if  any  one  has  objections  to  the  life  or  doctrine 
"  of  the  presentee,  the  presbytery  is  ready  to  hear  them.  A  formal 
<^  hbel  is  not  required  upon  that  occasion.  But  any  objtcimi 
*<  that  are  made  must  be  immediately  proved  to  be  valid.  They  are 
"  otherwise  disregarded. 

^<  The  officer  having  returned,  and  none  appearing  to  object, 
*^  the  presbytery  direct  the  officiating  minister  who  had  been  ap- 
^  pointed  to  preach  and  to  preside,  to  proceed  with  the  ordina- 
"  tion.'' 

What  is  here  stated  by  Dr.  Hill,  is  corroborated  in  the  strong- 
est possible  manner,  by  other  writers  on  the  subject.  Thus,  Mr. 
Dunlop  in  his  work  on  patronage,  (edition  1833,  page  W'2)  says, 
*"•  That  the  decisions  of  the  General  Assembly,  for  the  pieriod  of 
*•  about  a  century,  with  very  rare  exceptions,  and  none  of  these 
*<  of  recent  date,  have  been  uniform  in  refusing  to  give  effect  to  tkc 
"  dissent  of  the  congregation,  and  in  enforcing  the  settlement  of  the 
**  presentee,  if  found  qualified  by  the  presbytery."*^  And  in  the  fol- 
lowing section  the  same  author  shews  how  the  ^^  Call'''  is  mistaken 
now  for  a  right  in  the  people,  as  when  it  was  the  form  by  which 
they  effected  their  "choice"  of  ministers,  while  the  right  of  choice 
belonged  to  them  ;  as  well  as  the  fact  that,  for  a  century,  the  law 
had  been  understood  to  be,  that  a  qualified  presentee  could  not 
be  rejected  even  in  respect  of  the  total  absence  of  signatures  to  a 
call.  He  says,  page  104,  '*  The  call  thus  subscribed  and  attest- 
"  ed,  is  presented  to  the  first  ensuing  meeting  of  the  presbytery, 
<*  whose  next  step  is  to  pronounce  a  judgment  concurring  with  it, 
f  which  is  the  form  representing  what  originally  was  mainit/  a 
^^  judgment  holding  the  election  by  the  people  to  be  a  good  and 
"  sufficient  election,  and  a  warrant  for  the  presbytery  to  proceed 
"  to  the  trial  of  the  presentee*  preparatory  to  his  ordination  and 
**  admission,  analogous  to  the  judgment  of  the  presbytery  sus- 
"  taining  the  presentation.  As  already  mentioned,  however,  the 
"  presbytery  hold  the  call  to  be  sufficient,  however  few  signa- 
"  tures  may  be  attached  to  it ;  and  indeed,  <m  the  principles  fl< 
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*  present  AeU  on  this  subject^  the  toto/  abienct  of  any  ngnatures^ 
*«or  of  any  subsiiiute  for  such,  would  scarcely  seem  a  sufficient 
*'  ground  tor  not  proceeding  with  the  settlement,  since  the  mode* 
^  rating  in  a  call  is  said  to  be  considered  as  merely  affording  the 
**  people  an  opportunity  of  encouraging  the  labours  of  their  future 
*^  minister,  by  addressing  to  him  this  invitation,  but  not  at  all 
*'  necessary  as  an  essential  step  in  his  admission.^ 

Thus  yonr  Lordships  see,  that  under  the  existing  forms,  appli- 
oMe  to  the  general  laws  of  the  church,  the  congregation  are  en- 
titled to  libel  the  presentee,  or  to  state  general  objections  against 
lum ;  bot  that  the  latter  can  only  be  done  on  the  return  of  the 
edict ;  and  in  order  to  obtain  a  sist  of  the  procedure,  the  objec- 
tions must  be  instantly  yerified.  But  if  objections  are  to  be  stat- 
ed of  such  a  nature  as  to  infer  deprivation,  they  may  be  stated  at 
any  time,  but  must  be  embodied  in  the  form  of  a  distinct  libel. 
The  alteration  on  this  state  of  the  law,  which  the  popular  party 
contended  for,  was  merely  that  the  general  objections  might  be 
stated,  and  the  reasons  for  them  shown,  on  the  occasion  when  the 
people  were  afforded  the  opportunity  of  giving  their  consent  to 
the  settlement  of  the  presentee,  by  the  form  of  moderating  in  a 
call  to  him  to  be  their  pastor. 

And  if  your  Lordships  will  turn  to  the  4th,  5th,  and  6th 
sections  of  the  regulations  of  the  General  Assembly  of  1[{34, 
you  will  find  that  they  just  carry  out  this  principle  of  the  general 
law  of  the  church  ;  and  so  far  the  regulations  are  not  now  excepted 
against.  Under  these  three  sections,  any  male  head  of  a  family, 
being  a  member  of  a  congregation,  may  state  special  objections  to 
the  settlement  of  the  presentee,  "  of  whatever  nature  such  objec- 
"  tions  may  be.'**  If  they  aifect  his  character  or  doctrine,  and 
would,  if  established,  have  the  effect  of  depriving  him  of  his 
licence,  the  form  of  objection  is  by  libel.  But  if  the  special  objec- 
tions relate  to  his  insufficiency,  or  unfitness  for  the  particular 
charge,  aH  that  the  objectors  are  required  to  do  is,  to  state  the 
objections  in  writing,  and  substantiate  them.  If  the  presbytery 
consider  them  unfounded,  they  are  to  proceed  in  the  settlement. 
Bat  if  the  objectors  establish,  that  the  presentee  is  not  fitted 
usefully  and  sufficiently  to  discharge  the  pastoral  duties  in  the 
parish,  then  the  presbytery  are  to  find  that  he  is  not  qualified — 

their  sentence  being  subject  to  review.     All  this  proceeds  upon 

the  people's  right  to  dissent,  but  only  upon  cause  shown.    The  pre- 

ieotee  is,  of  course,  the  party  responding  to  the  objection.     He  is 

informed  of  it,  and  sees  the  proof  led  in  support  of  it,  and  con- 

tequently  he  can   be  prepared  to  meet  it.     And  what  is  more, 

if  the  presbytery  err  in  finding  him  not  qualified — if  they  act 

capriciously,  or  give  effect  to  frivolous  objections — their  conduct 

can  be  corrected  by  the  superior  church  judicatories. 
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But  the  additional  element  which  the  act  of  1834  introduces, 
of  an  absolute  dissent,  by  a  section  of  the  congregation,  and  which 
is,  of  itself,  declared  to  be  a  sufficient  ground  for  rejecting  the 
presentee,  and  the  presentation  in  his  favour,  is  a  totally  different 
matter.  It  is  conclusive.  The  sentence  of  rejection  is  not  subject 
to  review.  If  it  be  admitted  that  a  majority  of  male  heads  of  fa- 
milies dissent,  all  farther  enquiry  is  excluded.  Where  no  cause 
is  required  to  be  assigned,  there  can  be  no  review.  It  is  not  con- 
sent which  is  the  true  meaning  of  a  call,  as  the  alleged  basis  of 
the  pastoral  relation.  It  is  not  a  disapproval  for  reason  shewn  ; 
but  a  prejudging  by  the  congregation  of  the  qualifications  of  the 
presentee  before  either  the  call  or  his  qualifications  come  to  be 
considered  by  the  presbytery.  If  the  fullest  effect  be  given  to 
the  views  which  were  entertained  by  the  popular  party  in  the 
church,  the  presentee  would  still  have  the  advantage  of  appearing 
before  the  presbytery,  and  obviating  the  grounds  of  objection  to 
his  settlement.  In  that  case  the  court  had  both  objector  and 
respondent  before  them  ;  and  of  the  validity  of  the  objection,  and 
the  sufficiency  of  the  answer  they  were  in  a  situation  to  judge.  The 
very  entry  of  a  disapproval  necessarily  brought  the  presentee 
forward.  But  under  the  operation  of  this  part  of  the  law  of 
1834,  he  is  rejected  without  the  presbytery  ever  having  had  an 
opportunity  of  seeing  him.  He  is  not  required  to  be  present  at 
the  meeting  for  moderating  in  a  call ;  and  though  he  were,  no 
eloquence,  however  persuasive— no  conduct  however  unexcep- 
tionable—-no  depth  of  piety  or  desire  to  be  useful  in  his  vo- 
cation—-could  be  of  the  sUghtest  avail  to  him  ;  his  lips  are 
sealed,  and  he  could  only  be  present  to  hear  each  successive  indi* 
vidual  utter  the  word  dissent  A  more  absolute  species  of  black- 
balling a  person  presented  to  an  office  cannot  well  be  imagined. 
It  is  a  totally  new  and  heretofore  unheard-of  restraint  upon  a 
patron'^s  right  of  nomination  ;  and  though  the  form  of  the  call  is 
used  as  the  means  of  affording  an  opportunity  of  consent,  it  is 
utterly  absurd  to  say,  that  a  power  to  consent  implies  an  arbitrary 
right  to  dissent ;  and  that  such  dissent  per  se  is  a  conclusive 
ground  for  the  presentee^s  rejection. 

I  said  sometime  i^o,  that  it  lay  with  the  defenders  to  establish 
that  the  church  bad  the  power  to  regulate  and  define  a  call,  by 
adjecting  any  quality  they  thought  proper  to  their  admission  of  a 
presentee  to  the  pastoral  office.  But,  notwithstanding  all  that 
I  have  heard  and  all  that  has  been  written  on  the  subject,  I 
have  not  been  able  to  discover  that  those  who  support  the  power 
of  the  church  to  make  the  law  of  1834,  are  agreed,  or  nearly 
agreed,  as  to  what  the  moderating  in  a  call  to  a  presentee  to  be 
minister  of  a  parish  means,  under  the  existing  law,  with  patronage 
as  a  part  and  parcel  of  it.     I  quite  understand  the  doctrine  of 
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dioee  iibo  totally  repudiate  the  ]aw  of  patronage,  and  maintain, 
dttt  jure   divino^    or    on    grounds  of  expediency,  the  nomina- 
Uon  or  the  calling  of   ministers  should  be  in  the  congregation. 
Their  principle,  and  the  form  of  carrying  it  into  effect  by  means 
of  amriting  designated  a  call  by  the  congregation  of  the  vacant 
pnsb  of  A.  B-  to  C  D.    a  minister  or  licentiate  of  the  church 
at  Scotland  to  be   their  minister,  is  quite  intelligible.     But  the 
amibination  of  a  call  ivith  the  right  of  presentation  in  patrons  as 
by  law  established,   is  not  only  unintelligible  but  inconsistent. 
Under  no  statute  will  your  Lordships  find  any  authority  for  a 
union  of  presentation  by  the  patron,  and  calling  by  the  congrega- 
tion.    It  is  the  patTon^s  right  to  present  a  qualified  person.     I'he 
members  of  the  congregation  may  consent  to  the  settlement,  but 
that  they  can  dissent  or  negative  the  settlement  without  stating 
and  proving    that  the   presentee  is  disqualified,   is  inconsistent 
with  the  very  nature  of  the  right  of  presentation  ;  and  according- 
ly, as  your   Lordships  and  the  House  of  Lords  decided,  in  the 
cue  of  Gillon  1?.  the  Duke  of  Gordon,  the  effect  of  the  presbytery's 
sostainii^  a  presentation  as  valid,  is  to  entitle  the  presentee,  even 
before  induction  and  ordination,  to  vindicate  all  the  rights  per- 
taining to  the  benefice  in  the  civil  courts,  as  the  proper  defender 
in  any  question  whereby  these  rights  may  be  effected. 

The  church  cannot  deny  effect  to  a  presentation.     The  church 
has  never   ventured  to   declare   what  number  of  subscriptions 
are   necessary,  to   constitute   a  sufficient  call.     Many  overtures 
have  been  made  to  the  General  Assembly  on  the  subject.     Some 
of  them  have  besought  the  Assembly  '^to  adopt  suoh  measures  as 
*^  it  might  deem  proper  for  converting  calls  from  a  dead  form  into 
"  a  living  reality  V —  or  "  from  a  matter  of  mere  form  and  ex- 
^  pression  to  one  of  real  and  substantial  efficiency  ;"  or  to  declare, 
according  to  the  fancies  of  synods  and  presbyteries,  in  every  va- 
riety of  form  and  expression,  what  the  law  is,  or  what  it  ought  to 
be  on  the  subject.     But  the  eminent  individuals  on  both  sides  of 
the  church  by  whom  the  deliberations  of  the  Assembly  were  for 
the  last  century  guided,  saw  perfectly  the  difficulties  with  which 
the  subject  was  beset,  as  well  as  the  misapprehension  which  had 
prevailed  among  some  of  their  brethren  as  to  the  true  nature  of 
a  call  under  the  subsisting  law.     They  were  aware  that  the  church 
could  not  legislate  on  the  subject  without  entering  upon  ground 
where  they  had  no  right  to  tread,  and  interfering  with  the  civil 
rights  of  patrons  in  a  way,  and  to  an  extent,  competent  only  to 
thd  L^islature.     Some  of  my  friends  who  have  taken  a  part  in 
the  discussion  elsewhere,  have  admitted,  that  they  can  discover  no 
authority  for  what  they  call  an  active  call,^-or  in  other  words,  a 
positive  assent  to  the  settlement  by  the  congregation.   And  others 
again  have  maintained  that  the  veto  law  of  1834,  which  is  en- 
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tituled  <*  overture  and  interim  act  on  calls,'**  is  totally  misnatned 
— that  they  never  could  see  what  connection  it  had  with  calls-^-or 
how,  by  the  introduction  of  a  veto,  the  call  could  be  either  regu- 
lated or  affected. 

But  the  defenders  allege  that  they  can  appeal  both  to  autho- 
rity and  precedent  in  support  of  the  argutncnt,  that  the  veto  is  a 
portion  of  ^'  the  matter  of  the  call,^'  and  that  therefore  it  was  in  the 
power  of  the  Church  to  pass  the  ace  and  regulations.  In  the 
Jirst  place,  they  refer  to  the  Second  Book  of  Discipline,  which,  I 
have  already  shewn,  does  not,  either  according  to  its  own  spirit, 
if  it  were  wholly  the  law  of  the  Church,  or  as  sanctioned  by  the 
charter  of  presbytery,  give  the  slightest  authority  to  the  defend- 
ers'* argument. 

The  defenders  next  refer  to  the  Directory  of  1649.  But  before 
quoting  it,  it  is  proper  that  I  should  inform  your  Lordships  of 
the  following  facts :  In  the  year  1645,  which  has  been  represented 
as  the  purest  period  in  the  history  of  the  Church  of  Scotland,  the 
General  Assembly,  when  framing  the  scheme  of  polity,  which  it 
was  at  the  time  intended  to  establish  throughout  the  whole  of 
Britain,  and  in  which  the  then  conceived  notions  as  to  the  power 
of  the  Church  in  relation  to  expectants  of  the  ministry  would 
naturally  be  exhibited,  did  very  explicitly  define  the  nature  and  ex- 
tent of  that  power.  The  preamble  of  the  statute  1645  is  as  follows : 
(see  Collection  containing  the  Confession  of  Faith,  and  Form  of 
Church  Government,  &c.  p.  525) — "  The  General  Assembly  being 
<^  roost  desirous  and  solicitous,  not  only  of  the  establishment  and 
^^  preservation  of  the  form  of  kirk  government  in  this  kingdom, 
"  according  to  the  Word  of  God,  Books  of  Discipline,  acts  of 
**  General  Assembly  and  National  Covenant,  hut  also  of  an  unifor* 
**  mity  of  kirk  government  betwixt  these  kingdoms^  having  thrice 
^^  read,  and  diligently  examined  the  propositions  hereunto  an- 
"  nexed,  concerning  the  offices,  assemblies,  and  government  of  the 
^*  kirk,  and  concerning  the  ordination  of  ministers ^  brought  into  us, 
<<  as  the  results  of  the  long  and  learned  debates  of  the  Assembly 
*^  of  divines  sitting  at  Westminster ;  after  mature  deliberation, 
<'  and  after  timeous  calling  upon,  and  warning  of  all  who  have 
<'  any  exceptions  against  the  same,  to  make  them  known,  that 
"  they  may  receive  satisfaction,  doth  agree  to  and  approve  the 
^^  propositions  fore-mentioned,  touching  kirk  government  and 
*<  ordination  J* 

Under  the  section  "  Touching  the  Doctrine  of  ordination,"^  (p. 
539,)  it  is  "  enacted,  that  he  who  is  to  be  ordained  minister,  is  to 
^^  be  examined  and  approved  of  by  those  by  whom  he  is  to  be  ordained, 
**>  No  man  is  to  be  ordained  a  minister  for  a  particular  congrega- 
**  tion,  if  they  of  that  congregation  can  shew  just  cause 
'<  of  exception  against  him.''*  This  is  repeated  under  the  section 


MB.  WJII6HAX8  SPEECH.  59 

entitled,  <'  Doctrinal  part  of  ordination  ;^  and  in  the  Directory 
for  the  ordination,  after  a  detail  of  the  preliminary  steps,  it  is 
provided,  "  that  there  shall  be  sent  from  the  presbytery  to  the 
*^  congregation,  a  public  intimation  in  writing,  which  shall  be 
"  publicly  read  before  the  people,  and  afterwards  affixed  to  the 
^  church  door,  to  signify,  that  on  such  a  day  a  competent  number 
*'of  the  members  of  that  congregation,  nominated  by  themselves, 
^  shall  appear  before  the  presbytery,  to  give  their  consent  or  ap» 
^  probation  to  such  a  man  to  be  their  minister^  or,  otherwise^  to  put 
'*  tji,  with  all  christian  discretion  and  meekness,  what  exceptions 
"  they  have  against  him  ;  and  if,  upon  the  day  appointed,  there 
"  be  no  just  exception^  but  the  people  give  their  consent,  then  the 
"  presbytery  shall  proceed  to  ordination.^ 

It  is  very  manifest,  therefore,  that  in  the  opinion  of  the  church, 
ordination  to  a  particular  congregation  could  only  be  refused  when 
jud  exceptions  were  taken  by  the  people  against  the  minister,  the 
presbytery  being  the  only  proper  judges  of  the  exceptions.  And 
vhere  there  were  no  just  exceptions  taken,  the  consent  of  the  people 
wat  held  to  be  implied. 

Your  Lordships  will  immediately  see  how  the  views  of  the 
church  were  afterwards  followed  out.  In  the  month  of  March 
1649,  an  act  was  passed  by  The  Convention  of  Estates,  abolish- 
ing the  patronages  of  kirks  as  a  popish  custom,  brought  into  the 
kirk  in  the  time  of  ignorance  and  superstition,  and  as  contrary 
to  the  Second  Book  of  Discipline.''*  Patronages  are  therefore 
declared  to  be  null  and  void,  and  it  is  farther  ordained,  ^*  That  if 
^  any  presentation  shall  hereafter  be  given,  procured,  or  received, 
*^  that  the  same  is  null  and  of  no  effect,  and  that  it  is  iawfuU  for 
^' presby tries  to  reject  the  same,  and^  to  refuse  to  admit  any  to 
"^  trialls  thereupon,  and  notwithstanding  thereof,  to  proceed  to  the 
^  planting  of  the  kirk  upon  the  sute  and  calling,  or  with  the  con- 
^' sent  of  the  congregation,  on  whom  none  is  to  be  obtruded 
^  i^inst  their  will.  And  it  is  decerned,  statute,  and  ordained, 
^  that  whosoever  hereafter  shall,  upon  the  suit  and  calling  of  the 
^  congregation^  after  due  examination  of  their  literature  and  con- 
**  versation,  be  admitted  by  the  presbytry  unto  the  exercise  and 
"  function  of  the  ministry  in  any  paroch  within  this  kingdom, 
"  that  the  said  person,  or  persons,  without  a  presentation,  by  ver- 
*'  tue  of  their  admission,  hath  sufficient  right  and  title  to  possesse 
'^  and  enjoy  the  manse  and  gleib,  and  the  whole  rents,  profits, 
"  and  stipends  which  the  ministers  of  that  burgh  had  formerly 
"  possesst  and  enjoyed,  or  that  hereafter  shall  be  modified  by  the 
"  commission  for  plantation  of  kirks ;  and  decerns  all  titulars,  and 
"  tacksmen  of  tythes,  heretors,  liferenters,  or  others  subject  and 
^  lyable  in  payment  of  ministers'  stipends,  to  make  payment  of  the 
'^  same,  notwithstanding  the  minister  his  want  of  a  presentation  ; 
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*^  and  ordains  the  Lords  of  Session,  and  other  judges  competent, 
<^  to  give  out  decreets  and  sentences,  letters  conform,  horning,  in- 
^'  hibition,  and  all  other  executorials  upon  the  said  admission  of 
"  ministers  by  presbyteries,  as  they  were  formerly  in  use  to  doe 
^<  upon  collation  and  institution  following,  upon  presentations 
^'  from  patrons.  Declaring  alwayes,  that  where  ministers  are  al- 
*'  ready  admitted  upon  presentation,  i(nd  have  obtained  decreets 
^'  conform  thereupon,  that  the  said  decreets,  and  executorials  foU 
^^  lowing  thereupon,  shall  be  good  and  valide  rights  to  the  min- 
*'  isters  for  suiting  and  obtaining  payment  of  their  stipends  ;  and 
^'  the  presentation  and  decreet  conform,  obtained  before  the  date 
"  hereof,  shall  be  a  valid  ground  and  right  for  that  effect ;  Not- 
<<  withstanding  the  annulling  of  presentations  by  vertue  of  this 
<'  present  act.  And  because  it  is  needful  that  the  just  and  proper 
^<  interest  of  congregations  and  presbyteries  in  providing  of  kirks 
"  with  ministers,  be  clearly  determined  by  the  Oenerall  Assembly, 
"  and  what  is  to  be  accomptcdy  the  congregation  having  that  interest  ; 
"  Therefore  it  is  hereby  seriously  recommended  unto  the  next 
"  Generall  Assembly  clearly  to  determine  the  same,  and  to  con- 
^^  descend  upon  a  certain  standing  way  for  being  a  settled  rule 
"  therein,  for  all  time  coming.'^ 

By  this  act,  then,  patronage  was  abolished,  and,  as  a  substitute, 
the  congregation  were  to  call,  while  the  presbytery  were  to  exa- 
mine and  admit.  The  call  of  the  congregation  was  substituted  as 
the  parties^  title  to  require  that  the  presbytery  should  try  him,  and 
if  qualified,  admit  him  to  the  office,  in  the  same  way  as  the  deed 
of  presentation  had  been  under  the  act  1592,  and  is  now,  under 
the  act  l^l^9  his  title  to  require  and  enforce  the  performance  of 
these  acts  by  the  presbytery. 

It  was,  however,  by  the  act  1649,  left  to  the  General  Assembly 
to  determine  who  were  to  be  accounted  the  congregation  having 
interest  in  the  matter.  The  General  Assembly  met  accordingly 
in  the  month  of  August  in  the  same  year  (1649,)  when  they 
framed  what  they  called  a  Directory  for  the  Election  of  Ministers^ 
and  which,  as  it  is  the  ecclesiastical  statute  on  which  the  power  of 
the  Assembly  to  pass  the  interim  act  and  regulations  of  1834  has 
been  mainly  rested,  I  shall  now  read.     It  is  expressed  thus : — 

"  1.  When  any  place  of  the  ministry  in  a  congregation  is  va- 
^'  cant,  the  presbytery  do,  with  all  diligence,  send  one  of  their 
^^  number  to  preach  to  that  congregation,  who,  in  his  doctrine,  is 
"  to  represent  to  them  the  necessity  of  providing  the  place  with  a 
^'  qualified  pastor,  and  to  exhort  them  to  fervent  prayers  and  sup^ 
''  plication  to  the  Lord,  that  he  would  send  them  a  pastor  accord- 
"  ing  to  his  own  heart.  As  also  he  is  to  signify,  that  the  presby- 
*'  tery,  out  of  their  care  of  that  flock,  will  send  unto  them  preachers 
'^  whom  they  may  hear ;   and  if  they  have  a  desire  to  bear  any 
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"  Other,  they  -will  endeavour  to  procure  them  a  hearing  of  that 

**pcT8oti  or  persons   upon  the  suit  of  the  elders  of  the  presbytery. 

"1  Within  some  competent  time  thereafter,  the  presbytery,  is 

"  ag&m  to  send  one  or  more  of  their  number  to  the  said  vacant 

"congregation,  on  a  certain  day  appointed  before  for  that  effect, 

"▼lio  are  to  convene  to  hear  sermon  the  foresaid  day;  vhich 

"  being  ended,  and  intimation  being  made  by  the  minister,  they 

*'  tie  to  go  about  the  election  of  a  pastor  for  that  congregation  ; 

•*  ihe  sefision  of  that  congregation  shall  meet,  and  proceed  to  the 

**  e/ection,  the  action  being  moderated  by  him  that  preached ;  and 

''  )i  ihe  people  shall,  upon  the  intimation  of  the  person  agreed  upon 

^^  by  the  session^  acquiesce  and  consent  to  the  said  person,  then 

"  the  matter  being  reported  to  the  presbytery  by  commissioners, 

♦*  sent  from  the  session,  they  are  to  proceed  to  the  trial  of  the 

*^  person  thus  elected,  and,  finding  him  qualified,  to  admit  him  to 

"  the  ministry  in  the  said  congregation.     3.  But  if  it  happen,  that 

"  the  major  part  of  the  congregation  dissent  from  the  person 

^  agreed  upon  by  the  session,  in  that  case  the  matter  shall  be 

"  brought  unto  the  presbytery^  who  shall  judge  of  the  same ;  and 

"  if  they  do  not  find  their  dissent  to  be  grourided  upon  causeless 

"  prtjudiceSf  they  are  to  appoint  a  new  election,  in  manner  above 

"  specified.     4.  But  if  a  lesser  part  of  the  session  or  congregation 

**  ^w  theiF  dissent  from  the  election,  without  eaceptions  relevant 

**  and  verified  to  the  presbytery^  notwithstandimj  thereof  the  pres- 

•*  bytery  shall  go  on  to  the  trials  and  ordination  of  the  person 

*'  elected  ;  yet  all  possible  diligence  and  tenderness  must  be  used, 

^  to  bring  all  persons  to  an  harmonious  agreement.     5.  It  is  to 

•*  be  understood,  that  no  person  under  the  censure  of  the  kirk, 

**  because  of  any  scandalous  oflence,,i8  to  be  admitted  to  have 

•*  hand  in  the  election  of  a  minister.     6.  Where  the  congregation 

**  is  disaffected  and  malignant,  in  that  case  the  presbytery  is  to  pro- 

**  Tide  them  with  a  minister."*' 

On  a  fair  construction  of  its  terms,  this  enactment  did  not  con- 
fer any  right  on  the  congregation  of  a  parish  to  exclude,  by  the  ab- 
solute dissent  or  veto  of  their  majority,  the  right  of  the  church  to 
inquire  into  and  judge  of  the  qualifications  of  nominees.    On  the 
contrary,  all  the  length  it  went  was  to  re-assert  the  ancient  and 
undoubted  right  of  the  church  to  judge  of  the  qualifications  of 
ooininees;  conferring,   at  the  same  time,  this  privilej^e  on  the 
objectors — if  constituting  the  major  part  of  the  congregation — that 
their  exceptions  given  in  to  the  presbytery,  whether  relevant  and 
such  as  could  afterwards  be  verified  or  not,  obliged  the  presbytery 
to  delay  proceeding  to  the  trials  and  ordination  of  the  nominee, 
until  they  should  have  examined  into  and  judged  of  the  grounds 
of  the  dissent.     Again,  if  the  lesser  part  only  of  the  session  or 
congr^tion  dissented,  and  their  objections  were  not  relevant,  or 
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not  instantly  verified^  the  presbytery,  notwithstanding  thereof, 
were  bound  to  go  on  with  the  trials  and  ordination  of  the  nominee. 
In  that  case,  no  delay  or  inquiry  was  admitted.  But  whether  the 
major  part  of  the  congregation,  or  the  minor  part  of  them,  dis- 
sented, "  the  matter"  was  to  be  brought  before  the  presbytery,  who 
were  "  to  judge'*''  of  the  same  as  a  court  whose  judgment  was 
reviewable  by  the  superior  jutlicatories. 

It  has  been  said  that  ^'  the  matter*^  to  be  brought  before  the 
presbytery,  means  the  mere  fact  of  the  dissent  being  by  a  majo^ 
rity  of  the  congregation.  But,  with  deference,  that  construction 
of  the  Directory  can  never  be  adopted  without  excluding  the 
power  of  judgment  on  the  part  of  the  presbytery  altogether.  If 
the  presbytery  were  to  do  nothing  more  than  to  count  whether 
there  were  a  majority  of  the  congregation  dissenting,  that  would 
exclude  their  judging  of  the  matter^  and  their  finding,  by  their 
sentence,  whether  or  not  the  dissents  "  were  grounded  on  cause- 
"  less  prejudices."  Whether  there  were  a  majority  of  the  congre- 
gation dissentients,  was  held  to  be  a  point  Hxed  and  ascertained 
before  the  matter  was  brought  into  the  Presbytery  at  all.  But 
whether  the  grounds  of  the  dissent  were  valid  or  not,  was  the 
matter  for  the  judgment  of  the  presbytery.  It  was  imperative 
on  them  to  judge  in  the  matter;  and  to  enable  them  to  do  so  the 
dissenters  behoved  to  state  their  reasons.  The  onits  is  clearly 
laid  on  the  dissenters,  because  those  who  are  constituted  judges, 
could  only  determine  whether  the  dissents  were  grounded  on 
causeless  prejudices,  from  the  nature  of  the  reasons  assigned. 

It  has  likewise  been  said,  that  the  true  nature  of  the  privilege 
conferred  on  the  majority  of  the  congregation,  can  only  be  ascer- 
tained by  attending  to  the  terms  of  the  alternative  right  which  is 
vested  in  the  minority.  It  is  admitted  that  the  minority  must 
show  their  dissent,  by  stating  relevant  exceptions  and  instantly 
verifying  them.  And  hence  it  is  inferred,  where  the  majoriiy 
dissent,  that  their  dissent  is  o^Wu^.  But  the  conclusion  is  not 
warranted  by  the  premises.  The  minority  must,  in  order  to  stay 
the  process  of  trial  and  ordination,  instantly  shew  their  dissents  to 
be  relevant,  atid  they  must  instantly  verify  them.  But  when  it 
is  fixed  before  coming  to  the  presbytery,  that  a  majority  have  dis- 
sented, such  dissent  is  of  itself  a  sufficient  warrant  for  the  presby- 
tery to  sist  procedure,  so  as  to  allow  the  majority  to  obtain  evi- 
dence and  substantiate  their  objections,  and  the  presentee  to  meet 
the  same ;  or,  in  other  words,  to  allow  the  dissentients,  by  sub- 
stantiating  their  objections,  to  show  that  they  were  not  founded 
upon  causeless  prejudices,  or  the  presentee  to  show  that  they 
were ;  and  that  is  all  the  difference  betwixt  the  two  cases.  The 
words  of  the  directory  admit  of  no  other  construction,  and  confess- 
edly by  those  well  qualified  to  judge  of  such  matters,  they  never 
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hiTe  TeceWed  any   otlier    construction,  until  certain  new  lights 
iKoke  forth  about  the  year  1833.     In  the  passage  formerly  quot- 
ed from   Sir   Henry   JM^oncreiJTs    tcorkj  that    eminent    person 
states,  in  the  most   explicit  terms,  that,  according  to  ^^  all  the 
kwi  and  usage  which    followed  the  Second  Book  of  Discipline, 
the  right  of  the  people  consisted  either  in  their  giving  their  crmsent 
to  the  nomination,  ^^  or  to  state  and  substantiate  their  oljevtionsj 
"  of  which  the  presbytery  were  to  judge,''''     And  in  a  prior  pas- 
sage, while  speaking  of  this  Directory  of  1649,  he  observes,  p. 
^,  ^^  If  a  majority  of  the  congregation  dissented,  they  were  to 
"  G17K  THEIR   REASONS  of  which  the  prcsbytcry  were  to  judge. 
"If  the  presbytery  should  find  their  dissent  founded  on  cause- 
"  Wss  prejudices,  they  were,  notwithstanding,  to  proceed  to  the 
**  settlement  of  the  person  elected.^ 

It  may  likewise  he  observed  with  reference  to  this  Directory, 
that  it  can  have  no  proper  application  to  the  Church  of  Scotland, 
IS  esublished  with  patronage  as  one  of  the  elements  in  its  consti^ 
tation.  It  was  made  for  totally  different  state  of  things,  and 
while  patronage  was  abolished.  As  an  edict  of  the  church  it  may 
remain ;  for  it  is  not  the  practice  of  the  ecclesiastical  legislature  to 
repeal,  in  express  terms,  any  of  its  enactments.  But  it  is  not  a  law 
of  the  church  as  now  established,  and  consequently,  even  if  its 
terms  had  been  different,  it  could  not  authorize  the  church  to  ad- 
ject new  conditions  to  the  exercise  of  the  right  of  patronage,  which 
are,  in  substance  and  effect,  an  abrogation  of  the  right  itself. 

3.  The  defenders  next  endeavour  to  support  their  argument 
by  dting  the  terms  of  the  act  of  the  General  Assembly  in  1736, 
whereby  the  Assembly  considering: — "  That  it  is,  and  has  been  since 
"  the  Reformation,  the  principle  of  this  church,  that  no  minister 
^  shall  be  intruded  into  any  parish  contrary  to  the  will  of  the  con- 
**  gregation,  do,  therefore,  seriously  recommend  to  all  judicatories 
*'  of  this  church,  to  have  a  due  regard  to  the  said  principle  in 
^  planting  vacant  congregations ;  and  that  all  Presbyteries  be 
^*  at  pains  to  bring  about  harmony  and  unanimity  in  congrega- 
**  tions,  and  to  avoid  every  thing  that  may  excite  or  encourage 
*^  unreasonable  exceptions  in  people  against  a  worthy  person  that 
^  may  be  proposed  to  be  their  minister,  in  the  present  situation 
^  and  circumstances  of  the  church,  so  as  none  be  intruded  into 
*^  such  parishes,  as  they  regard  the  glory  of  God  and  edification 
"of  the  body  of  Christ.'*'     It  appears  to  have  been,  from   this 
let,  that  the  interim  law  of  lii34  was  taken.     In  the  latter,  it  is 
said  to  be  "  a  fundamental  law""  of  the  church ;  in  the  former, 
'*  that  it  is,  and  has  been  since  the  Reformation,  the  principle  of 
'^  this  church,''  that  no  minister  shall  be  intruded  into  any  pa- 
rish contrary  to  the  will  of  the  congregation.     The  act  1736  de- 
dared  that  such  was  the  principle  of  the  church ;  but  it  was  a 
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principle  which  was  never  attempted,  in  the  sense  maintained  oa 
the  other  side,  to  be  carried  into  effect.     It  is  well  known  that 
the  declaration  of  the  Assembly  in  1736  was  a  mere  expedient, 
to  allay  the  discontent  which  had  been  excited  by  the  act  of 
Queen  Anne  restoring  patronage.     And  if  more  was  intended,  it 
is  evident  that  it  never  could  receive  effect  consistently  with  the 
dne  effect  being  given  to  the  rights  of  patrons.     But  neither  for 
the  principle  declared  in  1736,  nor  for  what  is  termed  the  '^  fun- 
damental law^  in  1834,18  there  any  aathority  in  the  civil  statutes, 
or  in  the  rules  of  the  church  as  established  by  law.    Of  itself,  the 
General  Assembly,  or  the  church,  has  no  more  right  to  make  anjr 
law  indirectly  nullifying  the  right  of  patronage,  than  they  have 
to  assume  the  power  and  authority  of  directly  repealing  the  sta- 
tute of  Queen  Anne.    I  have  said  that  the  act  of  Assembly  1736  . 
was  not  acted  upon.     Sir  H.  Moncreiff  says,  th4t  in  a  few  cases  of 
disputed  settlements  it  had  perhaps  some  eflect ;  and,  as  an  ex- 
ample, he  cites  the  case  of  the  pariah  of  Currie,  to  which  I  have 
already  had  occasion  to  refer.  Sir  Henry,  however,  thus  character- 
rizes  it,  (p.  61)  : — '*•  It  is  scarcely  conceivable  that  the  act  passed 
^^  at  this  time  (1736)  conld  have  done  mQre  than  sooth  the  discontent 
^^  of  the   people  —  b%f    conciliatert/  language,   unless   more  had 
«<  been  attempted  than  perhaps  was  practicable ;  and  unless  the 
<^  act  had  been  followed  up  by  a  train  of  aathoritative  decisions, 
cc. ._. tt?AicA  was  far  from  being  intended.     It  does  appear,  however, 
<'  that,  for  some  ^ears  after  this  time,  the  sentences  of  the  As- 
^<  sembUes,  in  the  settlement  of  ministers,  are  expressed  in  a 
<<  more  guarded  and  softened  tone,  than  had  been  usual  during 
<'  some  of  the  preceding  years.     They  discover  more  solicitude 
<<  to  deal  tenderly  with  the  people,  and  not  to  irritate  their  hu* 
«<  mours,  by  unnecessary  exertions  of  authority.     To  this  extent^ 
^<  the  enactment  appears  to  have  had  so9ne  effect ;  and  it  ought  per* 
^<  haps  in  candour  to  be  admitted,  that  the  majority  of  those  who 
.<<  were  concerned  in  it  might,  at  the  time,  have  imagined  it  po»* 
<<  sible  to  have  done  more,  to  connect  the  settlement  of  ministess 
<<  with  the  consent  of  the  people^  which  it  supposed  to  be  essential, 
^<  than  was  afterwards  fotmd  practicable^  even  by  themadves.     At 
««  the  sametime,  it  is  equally  evident,  that  the  members  of  the 
«<  Church  who  had  been  most  determined,  in  disregarding  the 
*^  opposition  made  to  the  induction  of  presentees,  if  they  concurred 
<«  in  dhis  enactment,  as  they  seem  to  have  done,  could  have  in« 
^«  tended  it  as  nothing  more  than  a  concession  in  words  to  the 
"  prejudices  of  the  people,  without  any  view  to  its  influence  on  their 
«<  decisions  in  particular  eases,  or  to  such  a  change  of  system  as  . 
"  could  have  had  any  practical  effects,'''' 

If  it  be  a  fundamental  law  or  principle  of  the  Church,  that  no 
pastor  shall  be  intruded  into  a  parish  contrary  to  the  will  of  the 
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ptofk)  bow,  I  ask,  comes  it  that  presentations  jure  devoluto  by 
fiabytenes,  do  not  fall  under  the  fundamental  law,  but  accord- 
ing to  the  seYenteenth  of  the  regulations  1834,  *'  shall  be  proceed- 
**  ed  in  according  to  the  general  laws  of  the  Church  f^  If  this  is  a 
fiudamental  law  which  is  to  have  ^^full  effect^  how  comes  it, 
that  it  is  not  included  among  <'  the  general  laws  of  the  Church  ?^ 
or  what  are  '^  the  general  laws^^  in  contradistinction  to  ^*  the  fun- 
"  damental  laws^  of  the  Church  ? 

I  diould  like  your  Lordships  to  be  informed  on  these  points. 
M  I  can  discover  on  the  face  of  the  enactment  is,  that,  tnere  is 
what  is  termed  a  fundamental  law  of  the  church,  which  is  to  be 
*^  canied  into  full  effect^  in  every  case  when  a  lay  patron  pre- 
sents— that  is  to  say,  the  people  may  veto  as  often  they  please  his 
pRsentee;  but  «^  that  cases  of  presentation  (mark  the  word,)  by 
^  the  presbytery  yur^  deooluto  are  exempted  from  thefundamen- 
*'  tal  law.^  In  such  cases,  let  the  will  of  the  people  be  what  it 
■sy,  pteseotees  may  be  intruded  on  the  congregation,  because 
that  is  ^  according  to  the  general  laws  of  the  church  !^  It  ap- 
pears as  if  the  observation  which  Sir  H.  Moncreiif  applies  to  the 
act  1736,  were,  in  all  respects,  applicable  to  the  interim  act  of 
1834— that  it  was  an  attempt  to  sooth  the  people  by  conciliatory 
kngnage,  and  to  concede  to  them  a  right  which  it  was  perhaps  sup- 
posed diey  either  would  never  exercise,  or  which,  if  they  did  exer- 
cise, would  only  ultimately  have  the  effect  of  concentrating  the  right 
of  presentation,  ^*  according  to  the  general  laws  of  the  church,^  as 
well  as  the  right  of  collation,  absolutely  in  the  church  courts. 

I  have  mentioned  that  the  act  of  Queen  Anne  restoring  pa- 
tronages was  very  unpopular.      Many  persons  were  opposed  to 
it  on  principle — believing  that  the  election  of  pastors  should 
either  be  in  the  congregation,  or  in  the  heritors  or  elders  of  a 
parish,  as   being  the  classes  of  persons  most  deeply  interested 
in  the  proper  and  efficient  discharge  by  a  parochial  clergyman  of 
lus  several  duties.     But  there  were  others  who  believed  that  the 
act  restoring  patronages  was  but  part  of  a  scheme  devised  for  upset- 
tbg  the  Protestant  dynasty,  and  restoring  the  exiled  Stuarts.   Both 
of  these  parties  were  incessant  in  their  endeavours  to  obtain  arepeal  of 
the  law.  In  1735  certain  resolutions  were  adopted  by  the  General  As- 
sembly which  are  understood  to  have  been  framed  by  the  first  Lord 
President  Dundas.   They  were  afterward  converted  into  a  petition 
to  his  majesty,  wherein  I  find,   while  the  act  of  Queen  Anne 
was  staled  to  be  in  itself  highly  inexpedient,  as  well  as  in  violation 
of  die  treaty  of  Union,  that  it  was  still  more  strongly  alleged  to 
i^re  been  obtained  by  certain  disaffected  persons  ^<  in  resentment 
'^against  the  Church  of  Scotland,  and  thatfarth^rtbreatenings  were 
^bj  these  persons  breathed  out  against  her  for  her  firm  and  loyal 
"  adherence  to  the  revolution  interest^  and  especially  to  the  succession 
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««  of  tie  Crown  inuwr  mfif^yg  r^o/  Prot€$tmt/<(imli/f  ^$»Ml^i 
*^  then  denied,  but  Dqa^t^d  o^aad.is  6(iU  rf^nieinhered i&]r  A)I/:n^^ 
*^  ohi^erved  these  timesi -'  It  was  in  the  wna  ye^r  1736^  that  i^  Q^* 
neral  Assembly  ^^emponrered  And  directed  (beir^eomralsBioii.tpftiiib^? 
^^  due  ^plication  to  the  King  and  PairUament;  for  leAnmisf^tiififi-^ 
*^  grievance  of  patrpni^e  in  case  a  iaypuraUe  op^rtiiiutjr.f««  9% 
*^  doing  shall  occux  diudng  the  subsist^ce  of  this  ooiBiKMi^sJ^ilyr.'' 
And  the  same  power  and  direction  were  cppudned  i*-  fachr  ^uo^m 
ceasive  commiasion  until  the  ycaf  1782,  since  which  ftUoetliefsi 
have  been  discontinued.  '  ^      .     •  •  •>  <.t 

But  though  the  act  of  Queen  Anne  was  comfdjuned  of  oa  tlwrir 
grounds  which  I  have  stated— ^«nd  though  the  exertions  w»e^fi4d\T 
to  obtain  Itai  repeal-^it  does  not  appear  ever  to  have  stJ^^steditflflfTc 
to  the  minds  either  of  the  clergyqien  who  guided  tbedeUnVfttioi^n 
of  the  church  in  these  daya,  orof  the  distin|guishedlawy^r8.wbo#0tn}'>. 
ed  along  with  them  in  these  rn^cfs,  that  it  was  wi^in  the  pQwor  ^u, 
the  church  itself  4o  remedy  thee^iL  They  did  not  0uppoee)|;(jpal^}i 
the  process  of  moderating;  in.a  c^U,  to  aprasentef^  a  v0tf>i»  fclutiwgpri 
dissent  could  be  giyen  to  the»  people.  As  Utde  did^h«f  d<l]ip0qtd'( 
that  the  power  belonged  to  tbe.cbuirchy  "whicii  thf^'pri^y4(^0£rx 
Auchtetarder  now  say  she  possefs^ti,  'of  pre^bing4h«  iPfiqpiflit»»  it 
and  conditions,  however  incon^islenit  with,  or  .sutArer^iYetoifiribft')^ 
rights  of  patronage, .  on  which  alone  she  will  bestow  the  paHdmliu 
oflSiCcu  The  patrimonial  rights  of  patrons  i^id  pre^^ntees  yetoe  tbet(^[ 
same  in  allrespftcts  in  1834  a^in  1736#The  &ate  has  oanftired  W  ^r 
new  powers  on  the  chuK:h;  and  if  4>r  a  c^t^iry  fifter  thfk  tfUfjiic  1 
the  act  of  Queen  Anne^it  w^s  considered^hat  the  X^sl^ixW^ltltotiin 
could  afford  recjkess  of  the  grievance^  of  patra^age-*-rnFh]rfl^!mM  pd 
not  the  Legislature  have  been  append  to  in  )634  P.  The  ^Gf^km-i^* 
ral  Assembly  of  that  year  assumed  a  pe^^er.of  J^egislalMi :(wU»ht<; 
no  other  Assembly  had  'ever  attempted  4  and  if  the  pow^v^wMdi!"! 
it  has  exercised  be  sanctioned,  it  seems  to. me  v4ry  clear  tbt^i^A 
Assembly  may  next  year  pass  an  ^itevimlaw  to  the  effect  .tbift..iio  id 
pastor  shall  be  ordained  and  settled. in  a  parish  on  a  piea^iuiiMt>{) 
by  a  lay  patron.  ..Uu  ,fn    ;•  ,il 

LaHlv^  The  defendera  refer  to  the  act  of  AsatmNgrt  XTSSI^f!'' 
which  is  in  the^e  words :  ^^  That  the  moderation  4^(,a,  -eaUt  ia  a^ee 't 
*^  settlement  of  ministers,  is  agreeable  to  the  immemoriaJiaiid  oobf^-  > 
*^  stitutiooal  practice  of  this  church,  and  ought  to  be  eontimuxLTr  x. 
It  is  generally  admitted  that  this  proposition  is  veiy  loose  and  miK  if 
guarded,  and  one  by  no  means  definite*  If  those  who  &a«ied?ifr'M 
meant  merely  that  it  was  agreeable  to  the  constitutional  pvaMoeiMl 
of  the  church  to  moder^teinacalU  thereby  affording  the  berjtels^^^^': 
elders^  and  congregation  an  opportunity  of  expressing  tbdir-as^elaiiU 
and  readiness  to  encourage  and  strengthen  the  hand«  €»£  ,Aeif  ito#ci.(< 
sentee  in  his  ilabourf ,  it  was  inoffensive.    It .  violated  Mna.-of  tdiji 
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rijgljts  cff  patroof  under  the  existing  laws.    But  if  it  was  meant 
tlMtft'!iaU*w88  esaential  to  the  completion  of  the  settlement-^r 
diit  anj  aeeCioii  of  the  congregation  had  by  their  arbitrary  dis- 
lanif  a  negative  on  his  appointment,  then  I  submit  that  the  de- 
dMtiM,  though  merely  abstract  in  its  nature,  and  not  carried 
oar  to  any  ptactKal  effect,  vas  one  which  the  General  Assembly 
badiio|MHrer  tomake.      But  the  truth  I  believe  to  be,  that  the 
inijeri^  of  the  Assembly  by  whom  the  Declaration  was  passed 
kept  itvague  and  general,  just  because  they  were  wholly  unable 
to  define  what  it  meant.     They  could  not  surely  mean  to  affirm 
Hm  amady  expressed  or  implied,  is  the  same  thing  with  an  arbu 
tr^  dmenty  of  the  grounds  of  which  no  one  tnii  take  cognizance 
orjvige.    If  they  did  any  thing  of  the  kind  they  interfered  with 
i^jiits  whioh  they  had  bo  authori^  to   touch.     I  have  already 
ttm  bow  the  interests  of  the  people  in  the  settlement  of  a  mini- 
itir  were  otfaerwiae  protected.      Objections  of  whatever  nature 
to  die  presentee  may  be  stated  by  them  either  in  the  course  of  the 
piMss,  or  on  the  return  of  the  edict ;  and  moreover,  your  Lord- 
ilnps  irill  observe,  with  reference  to  the  supposed  connection  be- 
tviitlhe  Mto  and  a  cdl,  that  in  one  view  they  are  utterly  repug- 
1MK  to  each  other.    The  caH  may  be  signed,  in  evidence  of  their 
coMiDt,  by  all  the  heritors  and  elders  in  the  parish,  and  hy  all  the 
MDbersoftbe  ccmgregation,  saving  and  excepting  the  b^  ma- 
joniy  sf  those  who  happen  to  stand  on  a  particular  list  of  the 
^^^kiad»^famUie9y  members  of  the  congregation,  and  in  full 
coMiiaion  with  the  church.     The  controul  is  given  to  a  very  U- 
BiMd  ponion.  There  may  be  in  a  fkmily  half  a  dozen  sons,  mem- 
bmof  the  congregation  and  in  communion  with  the  church,  all 
rfwhon  may  sign  the  call.     But  under  the  law  of  1834  as  they 
ttsaot  beads  of  families,  they  are  excluded  from  the  right  of  ar- 
I^Muy  dissent— and  so  it  may  very  easily  happen,  though  a  call 
be  aotaafly  Agned  by  nine-tenths  of  the  heritors,  elders  and  mem- 
l^cn  of  the  congrq^tion,  that  the  presentee  is  rejected  in  respect 
^^^k  opposed  to  him  a  bare  majority  of  the  male  heads  of  fami- 
w  members  of  the  congregation  in   full  communion  with  the 
chndi,  and  whose  names  stand  on  a  particular  roll.     And  thud, 
^  ftosentation  and  settlement  is  set  aside  affainst  the  will  of  the 
^^■■gvegttion,  and  in  respect  of  the  veto  of  a  very  small  section  ot 
aputicular  class  of  the  congregation.    This  fkct  illustrates  ftU 
dttl  I  have  already  said  as  to  the  impossibility  of  the  church  of 
itMiff  paismg  anv  law  under  the  pretence  of  regulating  the  process 
CBreooipleting  the  pastoral  relation,  which  prescribes  ttrtkncnvn 
fynml€$  9nd  conditions  to  the  exercise  of  the  patron^s  right,  and 
vladi,  with  all  the  anxiety  posriMe,  it  is  not  in  his  power  before 
«*  to  ascertain. 
But  the  defenders  carry  their  argument  farther.    THey  main- 
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tain,  that  even  if  the  interim  law  and  regulaifotisdto  tioii^^er^f  iUI 
to  the  niatter  of  the  call,  but  have  established  a  new  test  «f  ifitaftL 
Jkation  in  a  prtsenteCi  it  is  in  the  power  of  the  church  to  ^r^aci^ 
this,  or  any  other  requisite  and  conditioift  she  may  think  pt^- 
per,  in  compliance  with  which  only  she  wilt  confer  the  pisst^ 
office.  I  again  refer  your  Lordships  to  the  passage  I  ftrmeltjr 
read  from  p.  48  of  the  defenders^  case.  In  the^rsf  place,  I  rbtk 
take  leave  to  observe,  that  if  the  power  of  the  church  be  asni& 
mited  as  the  defenders  contend  it  is--4f  she  can  adject  vtty  r^ti>. 
site  or  condition  she  pleases  to  the  oollatioii  and  settlettient'M 
ministers  in  parishes  on  presentations,  there  ir  an  end*toidltife 
laws  establishing  lay  patronage,  and  nothing  ti6' prevent  ifSf  b«6lk 
declared  a  iisqualifieafitm  in  a  licentiate  of  the  Church  that  he  sh£ 
accept  of  a  presentation  from  a  lay  patron.— I  presume  itwiUiitlt 
be  considered  as  a  disqualiff cMiott  to  accept  of  k  predentafidn  ^Mh 
a  presbytery,  jurt  devoluto,  because  that  case  ftAln  under  ^^ 
general  laws  of  the  church.*"  In  the  second  place,  I  srubmit'thit 
it  is  too  clear  to  admit  of  any  doubt,  that  such  an  unlimiteilpovtjr 
in  the  church  cannot  exist  in  connection  with  the  astriction  ^ 
obligation  imposed  by  the  statutes  1592  and  I7II9  on  the  cfauMli 
courts  to  try  and  judge  the  qualifications  of  presentees,  and  to  adiltt 
and  receive  them,  if  qualified,  as  ministers  of  parishes.  The  State 
imposes  this  duty  upon  the  church  courts  as  judges,  and  thecbtkith 
cannot,  in  its  legislative  capacity,  release  its  judicatories  of' tWse 
obligations,  or  enact  laws  anywise  inconsistent  therewith,  iimleitt, 
to  be  sure,  under  the  vague  phrase  *^  of  regulating  th^wbblete^' 
**  tcr  of  conferring  the  pastoral  office,''  they  can  abrogate^  ivciy 
law  conferring  civil  rights  on  others,  and  imposing  rektrv^  dMes 
on  the  church  courts.  In  the  third  place,  the  chuh^h  c^d^oltM^ 
scribe,  as  a  test  of  qualificRtion,  or  of  disqualiftcation  of  a  pi*eM- 
tee,  any  thing  but  what  can  beforehand  be  known  and  aseeKiiM 
bv  patrons.  The  very  form  of  the  deed  bf  presentation  on  vfcich 
tne  church  courts  have  all  along  acted,  shews  this.  The  pilf^ 
there  states  that  he  has  been  st^ciently  informed  of  the  UteritftM, 
loyalty,  qualMcalionsj  good  life,  and  conversation  of  A.  B.,  preadter 
of  the  gospel.  There  are  certain  known  tests  with  which  helib- 
hoved  to  be  acquainted.  But  by  what  power,  I  ask,  can  a  patrtm 
know  whether  a  presentefe  is  qualified,  If  thfe  firs*  test  bf  quftM- 
cation  or  disqualiff cation  is  sealed  in  thb  breiasfts  of  a  majority'bf 
male  heads  of  families  members  of  the  etmgr^gtttion,  standii^'^n 
a  certain  roll,  not  one  of  whom,  when 'they  come  to  Exercise  Ac 
veto,  may  have  seen  the  presentee,  c/r'  beard  him  open  hfe-fiji^? 
It  is  ludicrous  to^peak  of  the  veto  As  a  test  of  qualtficdtioft,^rte 
a  thing  which  a  patron  may  kndw  when  he  presents  to  the  ptis- 
bytery  a  qualified  presentee.  In  the/cmrfA  place,  the  vfetd  iieNjer 
can  ba  a  test  of  qualifieation  undeif  the  lawv  and  statutes  t^ftoe 


Hfi.  WiiipMAM  9  ^^^KCH 


69 


ik^9A,imi0i^%.imnmch  as  it  ig  tW  pwbytery  irfjo,  m  ibe  first 
kstuce,  ftieoUiged  fio  jqdg^  of  the  pre^entee'a  quftlificaUonB  for 
the  pastoral  office.  Iti&'m  th^t  mm  only,  and  with  the  jjresby- 
^8»judg«8^tbAt  wj  te«t  of  qualificatioo  can  h^  considered. 
JM-lbeTeto  of  a  section  of  tb«  congregation  does  not  admit  of 
mi  «firciseof  judgoif ntrby  the  presbytery.  If  there  be  any  ju4g- 
iMfttin  tbeinatier»it  is  the  separate  judgment  of  each  individual 
•■p^Aeaajofity  of  male  heads  of  families,  and  that,  too, 
pits  #c( aJbsQiuie.  The  presbytery  cannot  review  it  under  the 
iwi-sndeYeEif  it  were  pretended  they  could,  they  have  not  the 
^i^ns  of  dfliiig  so.  Their  sentence  rqepting  the  presentee  and 
|BiieBUti«ft^^B()ta judgment  upon  the  pr^sentee>  qualifications, 
iwaseptenmcpofcrm  %q  thp  veto,  or  sentence  of  the  male  heads  of 
fcw''«8,  inMypowdia  ojrdar  ]tha»  the  presentation  may  be  rejected, 
«4  the  f^k  of  new  decliwed  vacant.  In  the  Jifth  place,  not 
«rty  did  the  jtale  impose  on  presbyteries  the  duty  of  trying  the 
»«Bfie«ioni8  of  pTesentees,  but  it  is  one  of  the  principles  of  the 
:petbjtoriaQ  C9n«titution»  liat  the.  trial  of  entrants  shall  be  in  the 
ckroh  ilon«.  ,  It js  an  ioftjienahle  right.  The  candidates  for  the 
mnmrj  h>ve  Blwiy^  been,  faugbt  %o  qualify  then)?elv^s  for  trial 
bf  the  ch«rch,courts,  and  by  them  ajone.  The  powe^,  of  exami- 
nation wj  saactioned  and  confirmed  by  the,  state,  in  the  belief 
«fc«t  in  tbe  church  courts  it  was  safe*  It  cannot  be  delegate4  to 
•Asrs,  wiihout  subverting  not  only  the  ciyil  statutes,  bm;  tfae.Vpry 
iwciple  of  presbytery  itself.  And  instead  of  candidates  for  tbe 
»fflistrj  (jttBlifyJBg  themselves  to  be  judge4  of  by  the  church 
*«"**»  %  muat  study  to  qualify  themselves  for  ob^ining  the 
«ffr«g^of  the  male  heads  of  families ;  and  even  those  who  have 
tecaonfained,  if  th^  Ipok  to  a  better  benefiqe,  they  ip)J8t  «ccom- 
■wdate  theiaselves  to  the  same  new  standard  «f  clerical,  principle 
sad  action* 

I  believe  I  need  scarcely  state  to  jour  Lordships,  that  tests  of 
^asUication  for  any  office  must  in.tj^ejr  nature  be  per^q^al  to  lie 
^^f^*  They  must  be  such  as  can  be  perfectly  kpo^n  tp  him 
wseeb,  to  qualify  bin^self,  aa  weU  as  to  the  patron,  pr  other 
P«»»  h|r?ing  the  nomination-  The  qualifiparions  of!  nofnineea 
«e  to  be  tried  and  judged  of,  apd  th^  ju4gm^t  nrqnounced  upon 
theoiireriewahle  by  superior  jUidicatofi^s.,-  Tesjs  of  qu^ification, 
^^rt,  must  be  known  and  defined  t^t^r-tli^y  cw^pot  be  arbi- 
^5  undefined.  In,  the  statutes  which  I  b»ve  already  had 
•wwon  to  quote,  your  Lprdahips  must  have,  pbserved  that  the 


we  ywi  by  parttcular  refe^en^^?.  ■  Jbut  you  wiU  rerpiemDer^  inai 
JJjfe  all  these  laws  and  usages  of  the  churqh,  the  congregation 
«Wfidto  show  cause  for  their  dissent,,  which  of.^iece^sity.ex. 
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dudes  the  idea  of  an  aibitrary  disaent  being  a  tesi  of  ditqualifiea* 

tioo.  And  I  may  only,  in  addition,  refer  to  the  act  of  assembly  1596, 

four  years  after  the  estiAlishment  of  the  presbyterian  church,  and 

while  patronage  was  the  law,  which  contains  a  series  of  dedaratmis 

and  resolutions  as  to  what  is  requisite  in  a  qualified  presentee,  and 

which  were  agun  repeated  and  confitmed  by  the  General  Asaem- 

bly  in  1638.    They  are  in  these  terms : — ^  Forasmuch  as  by  the 

**  too  audden  admisrion  and  light  trial  of  persons  ^  the  mioiatry , 

^*  it  cometh  to  pass  that  many  scandals  fSdl  out  hi  the  peraons  of 

*^  monsters ;  be  it  ordained,  that  hn  time  coming,  More  dU^aU 

<*  mqidsUion  and  trial  be  used  of  all  such  persons  as  shall  anter 

^^  mto  the  ministry/'    Following  out  this,  the  assembly  enact, 

«^  that  Ae  trial  of  penons  to  be  i^mitted  hereafter  into  the  minis- 

<*  try  consist,  not  only  in  their  learning  and  'ability  to  preach,  but 

^'  also  in  conscience,  and  in  feeling  and  spiritual  wisdom ;  acnd 

**  namely » in  the  knowledge  of  the  bounds  of  their  callmg,  in  doo- 

^<  trine,  discipline,  and  wisdom,  to  bebsTe  themselves  accordingly 

*<  with  the  diverse  ranks  of  persons  within  their  Socks ;  as  naasdy, 

*^  with  atheists,  rebellious  and  weak  consciences,  and  such  otfaler 

**  wheveid  the  pastoral  charge  is  most  wanted ;  and  dial  they  be 

**  meet  to  stop  the  mouths  of  the  adversaries,  ^mil  mtth  as  mrt  wot 

<<  qwali/kd  on  thete  jpotWs,  to  be  delayed  tUl  Jhrlher  trial;  and  tiU 

**  they  be  found  qualified.     And  because  men  may  be  found  umh 

**  fcr  some  places,  who  are  not  meet  for  others,  it  would  be  con- 

^<  sidered  that  the  principal  placet  of  the  realm  be  provided'  by  men 

**  of  iaos<  ifforthy  gifl^y  wisdom^  and  experience^  and  that  none  take 

*^  the  cbarge  of  a  greater  number  of  people  nor  they  are  able  to 

<(  discharge/'     I  believe  that  it  was  out  of  the  act  1596,  that  the 

Hceneing  after  trial,  candidates  for  the  ministry,  had  its  origin. 

The  defender  also  found  upon  the  fact,  that  the  church  has 
been  in  use  to  prescribe  or  adjudge  certain  tests  of  qualification 
of  presentees,  and  fVom  thence  it  is  inferred,  that  she  has  equal- 
ly tne  power  of  prescribing  that  the  arbitrary-dissent  of  a  section 
of  t^e  congregation  shaU  be  an  absolute  test  of  disqualiAoa- 
Cton.  But  any  test  heretofore  prescribed,  has  been  in  itb  na- 
ture totally  diffeient  flrom  the  veto.  They  are  all  capable  <^  %e- 
ing  known  both  to  patron  and  presentee,  and  are  in  their  nature 
the  reverse  of  arbitrary.  For  example,  the  church  has  been  in 
use  to  require  of  candidates  for  the  ministry  a  certain  knowledge 
of  theology  and  of  languages,  and  a  certain  attendance  at  classes 
of  divimty  and  church  history,  in  the  universities  where  those  sub- 

{*ects  are  taught  by  members  of  the  church.  But  these  are  qua- 
ifieations  which  a  patron  has  the  means  of  easily  ascertaining. 
They  are  strictly  personal  qualifications.  In  like  manner  it  has 
been  adjudged,  in  relation  to  certain  parishes  where  a  considera- 
ble portion  of  the  population  speak  and  understand  only  the  Gae- 
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lit  Ifognig^^  iW  <he  mmwler  dball  ^4Ue  to  pr^ch  td  them  in 
ilte  Jatig«a^»    .  Thftt  ake  k  a  matter  persatml  Hi  the  pFesemce, 
;  ^sA  imif.  aaeertauiiitile  befot^hand  by  the  patron.  Further,  it  is 
eilQg^.ihat  the  ebureh  haa  exercised  ita  power  in  fixing  the  qimii- 
ftakbom  alao  of  choae  entitled  to  vote  m  tbe  calling  of  miniiiteni, 
.fad  ih^  defenders  found  upon  the  aetof  Aapembly  17^9  whioh  is 
.  is  fiiUqwa :  ^^  That  in  the  moderation  of  ««//^  t»  miniaUfsfwr  mp- 
^  p%Ht9  poMmt  pariske^i  no  person  shall  be  entitled  to  «o^  who 
:  ^^bai  either  twice  he^  Bcarmon  in  any  neetkag  net  allowed  by 
^  Uw,  oc  attended  divine  wortbqi  performed  by  a^  nonjuringeler- 
^^  gyman,  or  where  the  hiilg  and  royal  fkmily>ha.ye  not  beenpray- 
^  cd  for  by  name.'*'     But  the  delStnd^rs  do  not  eeem  to  bare 
a^v^rted  to  the  faqt,  that  tbA4  aetof  AasemUy  has  no  lelatien  to 
-  arciHin  .cQnnectieii  wiiha  pae^eatationi  but  relatae  exclusively 
'  la  qatte  under  the  yriiictple  pf  the  aot  169(K     I^.wofds  prove 
tbia.   It  b0ai»  to  bo  Mof  Calls^  to  Ministers  for  eapplyi^g  vacant 
.  ^  p^m^if»^  and  the  disqmUAoiit^  is ^  vote  i».fhe  election  or 
^beiw  of  miniatera,    There.is  no  dQubt  ilnem  its  torms  that  such 
>  ii  ita  Bi^tiif^.     BiU  if  theo^:  coitldibe  a  doubt  raised  on  the  sub- 
-Ject,  I  irtsQ  iti  wi)l  be  r^pnoved  by  rwhat  I  am.  about  to  state. 
.  Wldb  th^  act  J<(£90  was  ilk  opi3r4iioi«y.the  aei  I693».a  6^  was 
.  pasaeH^  whereby^  for  the  farther^  security  ^f  the  pvolea^nt  reh- 
:9ieii^  the  oalh/tfiaUegiaace^aiid  >a9$uraaca  i^  required  to  be  taken 
^«  hy  jbXI  pevBotis  lA ^ces. and.  places  (q£  puUic  trust,  oivil^.eec/^ 
r  ^^-«scnr4ic^>  and  JDiUlMftry  ;^  and  aoioag  others,  by  <^  eU  heritors 
f  ^i^itng  an  tbe  ealliaig.of.  the  miiuaterS)  and  all  otliers  whatsoever, 
'' ^^'^  ^^  Mklh^^aUmsf^ t^ miniHeir»\9X i>faeir 'meeting foi< that 
«<^eSiet'*  .:No¥»  U  ia  w^Q  known  thu  the  aicli  1690  is  Mill  the 
rule  hk  theae^t.^n^e^  v^h^re  the  people  ayailed.  themselves  of  the 
fi^i  loiputehAa^tho.  patton'a  rights  as  well  aelin  iothere  where 
the  daefti^tiat  (t^  tb^  lev ms  of  ijko  particndar  ei^dQwinenti  in  tbe 
.spo9fA»t  ^  i^  the  p^rii^hea  ofCanongate,  CadAer«  and>othecs,  and 
i»<^pekof  ease;  wdjboaUe4Pb:0eses  the  Actof  Assembly  1748 
^pfpb^a.  Fut4her,  in  eonse^ence  of  die  grebeUion  in  1745,  the  act 
^  ^6eoi  Ih  c  309  WW  passed,,  extending  the  act  of  WUliam  and 
M(irp^  the  effect  that  no  person  shoukjl .  be  capable  of  ielecting  or 
bd«g  elected  nH^mbei:  of  Parlian^ebtt.  magistrate  or  eonnoillor  of  a 
bttigfa^  deiconf .  0r  coUectKH?  of  land-4ax,  iic.  &e.  who  »bad  b^en 
tirtee^  wilbia  ^  t>yrpa&t  year^  present  in  any  congregation,  or 
K^Bcop^  mq^tips*  ne^^  held  or  registered  m  terfns  of  the  10th  of 
<^eefl  Aaoei  ^^  i|rher^.the  ipinister  officiating  did  not^  in  expvess 
f^gfo^  prmy  forv  tfie  ki^,Ai|dhia  sueoeasops.     Now,  die  General 
AmGmbly  i^  ^ 7^  T^^^heurtesolutionf  th^t  the  civil  Uw should 
beeofyfo^  agnfMiatparti^arfiippesiripgibefore.^hoin  in  their olmtvh 
tobiui  i^^  ea^er/Cie^  ^h®  ri^tiwhieb  the  statute  bad  conferred,  and 
^jlj^^  jh^u^b  xei^e^led,  wns  itJlli  conceded  ii»  many  cases,  of  giv- 
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iQg  voice  in  tbp  cdling  of  mixuAters*  The  d^fendecs  funber  fau^4 
on  the  liinitafcion  said  to  be  imposed  on  the  exercise  of  the  righ't/ojr 
patronage  by  the  General  Assembly,  when«  in  1729y  it  decTare<^ 
that  licentiates  of  other  Presbyterian  churches  should  not  be  consir 
dered  as  qualified  persons,  in  the  sense  of  the  statutes,  to  receive 
and  hold  presentations  to  parishes  within  Scotland.  But  it  is  evi- 
dent that  this  was  merely  a  correctTon  of  an  abuse,  and  not  a  limita- 
tion of  the  just  rights  of  patrons.  The  church  courts,  it  is  concect 
ed,  are  entitled,  on  sufficient  grounds,  to  reject  candidates  who 
.present  themselves  £or  trial)  in  order  to  be  licensed  as  probatioi^- 
ers ;  and  it  may  just  as  well  be  said,  that  they  are  not  entitled  ip 
rqpct  any  one,  how  clearly  soever  he  mav  be  disqualified,  because 
forsooth  that  would  be  limiting  the  numpers  from  amoAg  .whoqi 
patrons  might  choose.  The  cases  founded  on  by  the  defenders, 
therefore,  have  in  reality  no  boaring  on  the  present  one. 

In  supplemei^  and  illus^ratipn  of  the;^  views,  the  defenders 's^ 
that  nfter  alU  the  pursuers  have  po  riglit  to  complain  of  the  r^ec- 
tion  of  Mn  Young  on  the  admitted  ground  of  veto^  inasmucn,  ^ 
they  might  have  rejected  him  without  stating  any  grounds^  and 
that  rejection  without  assigning  cause,  would  in  efiect  be  th^ 
same  as  rejection  in  respect  of  the  arbitrary  dissent  of  the  congre- 
gation. But  surely  the  Presbytery  don''t  mean  to  maintain,  j^ 
the  face  of  the  statutes — if  they  refused  a  presentation,  or  to  tide? 
a  presentee  on  trials — that  Ae  would  hava  no  reineJy  in  the  ctnU 
court  f  It  has  been  shen^n  that  the  presentee  has  an  interest  .in 
the  office,  and  a  stcUus  conferred  by  the  presentation,  ap^ri  alto- 
gether from  the  stipend;  an$i,  by  virtue  of  that  interest,  be  can 
covipel  the  ecclesjla&tical  court  to  discbsirge  its  duty»,  If  in  the 
discharge  of  that  duty  the  church  court  errs,  yet  leeps  wifhtf^  Us 
proper  jurisdiction  and  limits,  the  superior  cnurch  courts  have 
the  power,  and  it  is  to  be  presumed  they  would  iM)t  fail,  to  set  the 
inferior  judicatory  right.  But  if  the  Presbytery  step  out  of  ifs. 
Jurisdiction  altogether*-^though  by  the  direction  of  the  superior 
court— Hind  infringe  the  patrimonial  rights  of  the  pursuers,  Ui^ 
the  civil  court  alone  that  can  competently  give  redress. 

Before  drawing  the  attentipn  of  your  Lordships  to  the  deqieSons, 
I  have  only  farther  to  notice,  that  the  defenders  have  maintain^ 
in  their  case,  that  all  the  argument  on  the  part  of  the  pursuers  as 
to  the  laws  of  the  church  is  here  totally  out  of  place.  It  is  irre- 
levant, they  say,  because  it  was  stated  and  overruled  by  the  Gene- 
ral Assembly  of  1834,  whp  passed  the  interim,  fict  and  regulations. 
In  short,  the  sum  of  the  argument  §eems  to  b^,  because  the  church 
has  declared  that  it  has  ppwer  to  enact  the  law  and  regulations, 
therefore  your  Lordships  cannot  enter  upon  the  inquiry  whether 
such  a  power  really  belonged  to  theni.  If  it  was  within  the  power 
of  the  church  to  make  the  law,  it  is  conceded  that  with  ^he  pqlicy 


rfityour  Lordships  have  notlriiig  to  do.    On  the  other  haad, 

theAcx  the  church  exceeded  its  powers,  and  violated  die  patri*- 

Tttomal  nghts  bf  the  pursnew,  is  a  proper  subject  of  inquiry  for 

jow  Lordships.      You  are  entitled  to  cognosce  and  determine 

ii^n  the  admission  of  ministers  to  all  dri]  effects  whatever.  The 

spiritual  act  of  ordination  yoi\r  cannot  undo,  more  than  you  can 

QiAaon  a  minister ;  hut  of  every  thing  relating  to  the  benefice,  and 

t5  the  duties  imposed  hy  statute  upon  the  church  courts  therewith 

connected,  you  caa  take  cognizance  and  determine.   If  the  civil 

authority  £d  not  possess  that  right,  there  is  no  excess  of  power  of 

whidi  the  church  could  be  guilty,  and  no  consequences,  however 

fiul  to  civil  rights,  for  ^hich  there  would  be  a  remedy.     But 

your  Lordships  are  entitled  to  look  at  and  consider,  the  laws  of  the 

church,  as  well  as  of  the  state,  and  the  decisions  of  the  church 

courts,  as  well  as  the  decisions  of  this  court  and  of  the  House  of 

Lords,  in  order  to  explicate  your  own  jurisdiction.  ^ 

1  now  request  the  attention  of  your  Lordships  to  the  following 
decisions.  The  first  case  to  which  I  refer  your  Lordship  is 
that  o(  (Aucktermuchtie)  Mcfncrieffy.  Maxton^  \5lk  February, 
1735,  M.  9909 ;  and  Eichies  voce  Patronagt^  No.  1.  The  Re- 
port  in  both  collections  is  extremely  meagre ;  and  as  the  case  is 
one  which  bears,  in  many  important  particulars,  on  the  present 
one,  I  must  take  the  fiberty  of  stating  the  circumstances  as  I  find 
them  detailed  in  Lord  Dunmore**s  Uollection  of  Session  Papers, 
which  are  now  possessed  by  the  Dean  of  Faculty. 

**  The  parish  of  Auchttrmuckty  having  become  vacant  in  the 
*«  end  of  January  1733,  my  Lady  Newarit  granted  a  presentation 
**  to  Mr.  Matthew  Moncrieff,  probaHonef  /  and  Mr.  MoncrieiF  of 
••  Reedie,  who  was  then  in  a  treaty  for  a  purchase  of  the  patron- 
^  age,  and  has  since  purchased  the  same,  joined  in  the  prestnta- 
*•  tioii.  And  the  presenjatioti  being  regularly  accepted  by  Mr. 
**  Moncrieff,  the  presentee,  was  offered  to  the  presbytery  at  thehf 
*^  meeting,  the  22d  of  May  1733,  and  at  the  same  time  the  pres- 
*  hytery  was  desired  to  proceed  to  the  settlement  of  Mr.  Moncrieff 
•*  upon  the  presentation. 

*•  That  the  presbytery  thought  fit  to  tWuse  the  patrion's  desire, 

**  at  least  to  delay  the  mauer  till  the  19th  of  June ;  and  at  their 

**  meeting  upon   that  day,  which  was  still  ^  considerable  time 

**  wUAin  the  6ix  months,  they  so  (kv  rtjedttd  the  presentation, 

"  that  tbey  appointed  a  moderation  at  large  of  a  call  to  a  minister 

''  far  the  IJth  of  July,  as  if  the  righn  6f  presentation  had  been  in 

**  the  presbytery  *fi  bands ;  and  in  pursuance  of  this  appointment, 

"a  call  having  heen  sighed  to  Mr.  MaxtOn'upon  the  said  17th 

^  oFJulVf  which  was  still  within  the  six  months,  and  another  at 

u  ii^  same  time  for  Mr.  Moncrieff,  the  presentee,  the  presbytery 

•^tbouffht  fit,  »t  their  next  meeting,  upon  the  24th  of  July,  to 
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*^  r^'eci  ike  pr^enMiot^  and  the  Cfdl  to  Mr.  Mmcfiejfinamcur^ 
"  renee  witk  iU  *nd  approved  ef  the  caU  (o  Miv  Ma%toii»  ' 

«*  The  patcon  haviog  a^peiUed  to  the  egraod  of  Fife,  tik^  pr^- 
^^  byfeevy's  sentence  was  by  tbem  affirmed ;  and  the  patroa  bwm^ 
^^  brought  the  matter  to  the  commUaioni  (to  wjlu^m  the  QencrcU 
<<  Jssmbly  I'JSS  had  refe^med  tht  Bettkment .  of  the  parish  of 
*<  Auchtermuchty,  with  power  to  uie  oomm)68ioa^»a/(y  to  defeer- 
*^  mine  every  question  with  retpeot  to  that  settleineKit  tha&  abould 
*'  be  brought  before  chead))  the  cominiwoa  did  rkv^^sk  ^be^seii- 
**  tence  of  the  synod,  and  appointed  the  presbytery  to  proceed  to 
<<  ihe  eetdement  of  tke  presentee;  and  accordingly^  after  dw^ trial 
<^  iaken  of  his  qucUtfipatiomy  Mr.  MoncrUff  was ,,  upon  the  19^-  ^o/* 
V  April  1734,  sottmnly  erdained  if.  minister  of  the  gotpely  and 
^  admitted  to  aetve  in  iJiat  function  to  the  pariskof  Amktenmickfy' 
<^  The  {weabyfeery  of  Cupar  haviag  thought  fit  to  <H>ii>plaip  ta 
*^  the  OeBeral  Assembly  1734,  of  Ahe  procedure  of  the.  poam^iB- 
^'  sion,  they  were  pleaaed,  by  their  seateBoe  of  the  tenth  of  May 
'*  1734,  to  reverse  the  seUiwent  of  Mr.  Mattheto  Moncri^  as 
"  minister  of  AtLchtermuchty. 

«&  That  the  patron  being  tb^  depiavedof  his  right  of  presenta- 
<*  tion  by  the  church,  though  it  is,  and  must  be  l|(lp)i^ed,  that  lie 
*^  presented  a  qualified  pertoQ'^rthe  presentee  was  found  qu4lified 
^<  and  lawfully  ordained  by  .the  proper  Q^ort,  a^  his  prdinftion 
^^  has  noi  been  cotMi  tn  qmsOon^^  he  did  opt  in-line  to. pro- 
^^  secute  hk  right  in  the  civil  courts  withwt  Qiice  mpre  tryi^  the 
*'  church  judicatories*  and  ihere&re  a  nem  presentation  u,'as  qffer- 
^^edtothe  preebyierUf  ^  favours  of  Mr*  Matthew  Mom^i^i  <  but 
^'  the  presbytery  thought  &t  to  refui^  to  receive  itp  pr  allow  it  to 
<^  be  maiked  in  their  minutes,  but  proceeded  to  take  trk^  (jfMr. 
<^  Maatony  in  order  to  bia  seitlemerU  upon  the  oatl  gU^m  t/o  Jiim 
^^  by  eonrn  of  ihe  heritors  and  elders^,  wjthiij  ^  months  qf  the 
vaamey ;  and  Mr.  Moncrieff  baying  applied  to  your  Lordships 
^^  by  mdvocaHoHf  that  the  settlement  might  be  stopt,  until  the 
**  patron's  civil  right  might  be  tried,  your  Lordships  eisted  the 
^*  presbytery's  procedure ;  and  though  tb^  siat  was  duly;  nptified 
<^  to  them,  they  thought. fit  'to  prooeed^  and  settled  Air^  M^^ton 
''  minister  of  Auchtermuchty."'    Jn  consequence  of  the  pfcal^-. 
tery's  proceeding  in  the  fiice  of  the  siat)  a  petition  and  cpmjplaint 
was  preaettted  to  your  Lordships  against  them,  when  certain  of  their 
number  appeared  &t  the  bar  and  apologised  for  their  proceedings. 
Mr.  Moncrieff  was  advised  that,  in  respect  of  the  presbytery's 
having  relused  to  receive  his  qualified  presentee,  upon  a  presenta* 
tion  dUfly  tendered*  he  wai  entaAled  to  the  whole  fruits  of  the  be- 
nefice, wd  therefore  he  presented  a  hiU  of  ^n^ii^n^ion.  Mr.  Mas- 
ton>  who  was  ordained  1^  the  presbyteryi  upon  a  call  in  the  faee 
of  the  patron's  preaentatioo,  undettook  the  defience  d[  the  presby-- 
tery's  proceedings,  and  agreed  to  discuss  the  patron's  reasons  of 


&c 
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luspemion  i^Nm  the  bUl.  The  eftom  wts  tiwrefere  heard  before 
Lord  Hflining,  Ordinatj,  by  wfaom  it  was  reported  to  the  court 
oil  isferaifttions.  On  advising  wbieb,  the  court  pnmounced  this 
fabnloctttor,  to  the  terms  of  which  I  request  your  Lordshqps^  par- 
ticular attention. 

The  court,  (F>eb.  14, 1735^)  found,  ^  that  the  right  to  a  stipend 
*^ka  dvil  r^ht :  and  dierefore  that  the  a&urt  have  a  power  io  cog- 
*^  noses  and  d£T«kmiks  upon  the  legality  »/  the  aaiiission  of 
**  MiKisTKHs,  ad  hnne  effectunif  whether  the  person  admitted  shall 
^  have  right  to  the  stipend  or  not.^ 

•  Well  then,  the  jurisdioitan  and  power  of  your  Loidsfaips  being 
thus  estabhshed,  niemorials  weie  ordered  upon  the  legality  of  the 
procttiings  of  the  church  cmtrtB^  wherdy  the  presentation  injbvour 
•f  jtfr.  Moncrteff  was  r^eeted.  The  memorial  for  Mr,  Maxton 
contains  an  argument  en  the  supposed  pcwer  of  the  chui^h  and 
t%ht  of  the  church  couiits,  m  relation  to  the  admisaion  of  mini- 
Hera,  which,  con^erittg  the  ju<l^ment  whidi  the  court  afterwards 
pnmonnced,  ia  very  apfdicaUe  to  this  case,  in  particular  the  fol- 
bg  passage. 

**  And  ^tia  an  ancient  ruU  in  their  Books  of  discipline,  and  a 
^  very  reasonable  one,  that  no  minister  should  be  intruded  upon  a 
^  coMgrtgation against  its  will;  for  that  is  reckoned  an  evidence 
^  his  gifts  are  not  edifying  to  it :  And  that  is  still  a  mle,  and 
^there  is  no  law  condemns  it;  on  the  contrary,  diis  dtscifdine  of 
^  Ae  diurch  is  ratified  by  the  Union,  and  in  termnUs  declared 
^  in  die  foresaid  act  17^9,  as  to  this  article  of  k,  the  judging  of 
^  the  quaKfrcations  of  the  presentee ;  and  in  the  present  case,  trb 

^  eoneRBGAt-ION,  AT  THB  HO0BBATiew  OF  A  GALL,  WBBB  AGAINffT 
^'  TaB  PRSSENTBB,  AND  THBBB90BB  HB  ITAS  )90V  AOOBmD  OP. 
^  THB  MODBBATIOM  OP  A  CALL  IS  A  TBYmO  T»B  PBBSBNTBB 
^  1»  HIS  OttTS'  BB  BDirrXNO  TO  THB  CONOBBOATX^T,  WUrCK  THBY 
^  BT  THBIR  TOTJBS  mfleLABB.  It  M  A  TBIAL  CO"  HIS  QOTALtTIBS 
'^  WtTH  BBSPBCT  TO  HIS  PITNBSS  OB  ITKPITNBSS  VOB  THAT 
*^  CHABOB. 

*<  Upon  receiving  the  report  of  the  moderatiein  in  a  caU,  the 
**  presbytery,  on  the  17th  of  July  ITSSy  found  there  was  a  very 
**  haimonious  call  to  your  memorialist,  vis.  from  tlie  whole  elders, 
"  a  great  plurality  of  heritors,  the  whole  Town4}ouBcil  of  Auch- 
^  temiftekiyj  with  the  approbation  of  all  the  congregsdon ;  and 
*' therefore  suBiain&t  the  call  to  your  memorialist.  They  no^ 
^  gkcM  ike  call  to  the  presentee^  because  few  voted  for  him  ; 
*  lerMeft  is  in  effect^jfhdmg  the  presentee  unqualijkd  fir  thatpe^ 
**  rish.  The  Synod  of  /\/fe  affirmed  the  sentence  of  the  presby.. 
^  tery ;  the  commhsion  reversed  this  sentenoe  of  the  Synod,  and 
**  the  hst  Gteneral  Assembly  reversed  the  sentenoe  of  the  commis* 
^  sion ;  that  is,  they  r^ected  the  presentee  as  unqisalt/iedfor  this 
**  parish^  upon  ike  evidence  of  the  parish  its  thhilehig  him  so^  by 


76  MB.  W^IOHAU^S  ersBCH. 

*^  their  voting  far  another  ui4ht  moderation.  That  diis  i»«|  the 
>^  veaton  of  iha  pdreibjrtery,  the  synod  and  the  assemUjr^s  aeittbk 
^  aside  the  pvesentee^  is  erideiit  from  the  fiiresaid  wlnute  «yf  pra£ 
^«  bytery,  from  the  anawecs  to  the  reasons  of  appeal  against  tbe 
*^  SynodTs  sentence,  and  from  the  compfaunt  upon  the  oomflrissiom 
<^  to  the  assembly.  Tis  tme,  thexe  was  objocdcti  to  the  patron^n 
<<  right  too ;  but  stili  tks  grand  reason  for  setting  the  piteseniee 
««  osufe,  inoa  the  dedatei  mind  of  the  parish  against  him  at  tk^ 
^  moderation.'^ 

On  advising  the  argument  for  Mn  Maxton,  in  defence  of  the 
supposed  rights  of  the  oburoh,  and  of  tfa^  proceediaga  of  its  judi^ 
eateries,  in  rejecting  Mt.  MoncrieiTs  praaentee^  or  rnthtr  hiejeea- 
ing  him  after  he  bod  been  settled,  th^  court  pvonouoced  an  in^ 
teriocutor,  Febw  15,  178^9  finding,  '  That^preAyteriesri^sin^ 
^^  a  preseHtaium  duhf  tendered  to  them  in  janour  of  a  fueUftetl 
*  ^^  minister^  against  which  presentation  or  presentee  there  lyes  ntp 
^  lepal  otjectUm ;  and  upon  admitting  another  person  to  be  mifttV- 
<^  tery  the  patron  has  right  to  retain  the  stipend^  ah  in  vhk  cask 
«<  ^F  X  TACAKCT :  And^  therefore,  finds  the  reasons  of  thesuspen^ 
^  sion  rektxint^  Andsnperaedes  advising  dM  other  points  mtJkb 
*^  cause  till  Tuesday  next/^  •  The  nature  of  the  other  pobts  sup^D- 
acded  will  aufficieotly  appear  from  the  next  interlocutor  which  wsk 
pronounced  on  2Std  Feb.  1735,  which  is  in  these  tenns :  RspoU 
the  obfeetion  that  the  right  <^^^  patronage  was  not  produced  be- 
^^  fbr«  the  presbytery  toithin  the  eiw  months  after  theTacsno;^ 
^^  oommenced,  in  respect  of  the  answer:  That  the  same  was  pre- 
^  dneed  before  die  eommiscdon  in  the  appeal  to  which  the  pvesby^ 
<'  tery  were  parties,  before  the  settlement  of  the  diureh  and  due 
^^  charger'^s  admission.^ 

Against  all  the  three  interlocutors  which  I  hare  quoted,  Mr. 
Maxton  piesented  a  reclaiming  petition,  which  was  drawn  by  Mr. 
William  Grant,  who  was  then  I  belieye,  procurator  for  the  churob, 
and  afterwards  Lord  Prestongrange,  in  which  it  is  stated,  thattbe 
judgments  brought  under  reyiew,  had  been  ^<  pronounced  after 
^^  very  full  debate  among  your  Lordships ;  and  though  the  coort 
<^  was  not  unanimous,  it  was  fsr  from  being  equally  divided«^^  On 
being  advised  with  answess  the  peticioin  was  reftised. 

Now  I  humbly  submit,  first,  while  it  is  establisbcdby  the  oaae 
of  Auchtennuchty,  that  •  the  proceedings  of  church  courts  cannot 
be  reviewed  in  the  civil  courts  by  a  direct  process  of  adoocaSion^ 
that  case  equally  establishes  the  juriadiction-  and  eompetencg^  by 
means  of  a  process  of  suspension  of  the  civil  cobrt,  to  eegnQsce  and 
determine  upon  the  kgcdity  or  ilbgaiUig^of  the  admission  of  mi^ 
Misters  as  to  alt  patrimooiai  effects.  The  form  of  action  may  vary 
according  the  oircuaistanoea  of  the  particular  case.  But  the 
question  put  to  the  civil  court,  in  whatever  form  of  action,  must 
always  be,  whether -/Ae  oici  csmplained  of  is  or  is  not  a  viotation  of 


ihf  fitatViikliiiiil  lightB  and  privil^GB  of  the  palron  and  presentee  ? 
l)uk%i»estioii  ean  be  entertained  in' a  procen  of  tuspensien  of  a 
dmaleiied  diarge  to  the  keritors  u  the  kutance  of  a  party  indact- 
«4aguiMthe  p«lroii''8  light^  by  the  patron^  thepar^  bdaeted  ap- 
pnmg  to  YindicaiHe  tbe  sights  of  the  church,  and  defend  the  acts 
of  hercoatls*     Tlie  presbyteiy,  it  is  tnie^  were  not  parties  in  the 
Me  cited,  jast  beeause  th^  had  gene  so  &r  as  to  give  to  aaother 
tfe  titk  and   interest  to  dsfend  their  aots  if  he  could,  and  to 
whom  all   pleas   competent   to   them   were  equally   coRipetent. 
Ill  tibe  aooond  plac8»  year  Lordships  will  observe  that  the  pro- 
<«ni  of  snsptiiBion  was  beld  to  be  competent,  though  raised  di» 
SQcdy  fron  the  illegal  sentence  of  tbe  Presbytery.     It  wai  not 
Ud  aity  bar  to  it  that  tbe  pstroa  bad  not  folhrired  ibrth  his  *ppeftl 
to  the  Synod  and  Goieral  Asaemfaly.     In  the  tkird  place,  The 
£«it  judgment  fixed  the  juriadiction  and  power  of  tbe  civil  Court 
*^  lo  ep^gaotce  anddetermme  icpoA  the  legality  of  the  admissimt  of 
^  mttmistgr^r  fuoad  tbe  ten^tee^  or  patrimoaial  right  anywise  in- 
VDlved  in  the  act  of  admissiofit  or  refiisal  to  admit,  to  the  office 
sad  benefice  by  the  choroh  courts.    The  suspension  related  te  a 
tiresteaad  cluttge  for  paymeat  of  stipend  cmly ;  but  the  principle 
sC  the  judgaients  extends  equally,- though  it  required  a  different 
font  af  actkniy  to  ihe  other  civil  rights  of  the  patron  and  presea- 
lse«    In  tkefawrik  place,  Tbe  second  judgiaent  finris^  that  there 
was  a  peeeeatation  duly  tendered  ia  favour  of  Mr.  Moncarieff,  a 
bocfitiateof  the  Cbufcb.of  Scotland  and  ^^ qualified  presentee:*'* 
Th^t  as  there  lay  ^nd  legal  objection"''  to  him,  or  to  the  presen* 
tatioii^  ike  aH  tefecting  him  was  ill^al,  as  was  also  the  act  adsait- 
ttaganother  tfo  the  liviag,  and  therefore  (and  the  Court  could  go 
no  farther  under  the  form  of  action,)  ^*  the  reasons  of  suspension 
•^^cie  found  relevant.'"     In  the^^A  place,  Though  the  church 
cherts  not  only  rejected  the  patvon's  presentee^  but  went  a  step 
iiffctor,  and  itdiMedanothev- person  upon  a  eaU  by  the  ooagrega- 
tiea^ihefartherstepwasrimmatorialtothe  question  of  interferenoc 
wth  the  rights  of  tbe  patron  and- 1  presentee.     It  was  by  the  act 
vqecting  tha  preasntee  that  tbe  hvrong  was  done  to  him  and  the 
patron.  T^  them  it  matters  net^  toiwbom  the  stipend  was  given,  if 
it  was  illegally  withheld  from  the  presentee.     The  cburoh,  it  is 
oncsdedy  may  ordain  another  to  be*  minister  of  tbe  parish,  and 
your  Lordships  «annot  touch  the  act  of  ordlaationi     But  you  can 
ju^  of  all  the  circumstances,  and  determine  if  he  is  to  have  also 
light  to  the  benefice.     You  can  adjudge  the  rejection  of  tbe  pre- 
sentee to  have  been  iUegaL  If  die  church'  reAise  to  take  him  npon 
tiial,  you  can  erdain  them  to  do  so,  though  you  cannot  control 
'die  eiercise  of  their  judgment.    That  is  a  matter  of  conscience. 
Buttft  try  the  legality  of  the  rejection,  yea  can  cdnskler  every 
9kf  of  tie  pvecedure  ia  the  process  of  conferring  the  pastoral 
rrjsiipMi     The  qaestion  of  jurisdiction  is  necessarily  raised  by  the 
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review  of  the  statuten,  and  it  is  upon  a  due  constderation  of  their 
provisions  that  it  must  be  determined.     Has  there,  or  faaa  there 
not  been  a  violation  of  the  patrimoniai  rights  of  the  pursuer  ?    If 
you  are  saitisfied  that  there  has,  then  you  have  jurisdictiott  to  givie: 
the  redress  which  is  sought.     On  the  other  hand,  if  there  was  no 
infringement  of  thar  rights,  and  no  eioess  of  piower,  then  your 
Lordships  have  no  jurisdiction  in  the  matter.     la  the  sixth  piaoe^ 
The  defenders  say,  that  in  this  case  you  have  no  jurisdiction,  be-  ■ 
cause  they  sustained  the  presentation,  and  all  the  procedure  sub- 
sequent to  that,  was  of  a  spiritual  nature.     But  that  is  just  beg- 
ging the  question.     I  deny  that  any  part  of  the  process  is  spirituals 
in  its  nature,  but  the  act  of  ordination.    All  the  rest  is  power 
conferred  by  civil  statute.     It  is  by  statute  alone  that  presbyteries 
give  collation  upon  presentauons.  Their  rig|it  to  present  ^We  de- 
voluto  is  a  statutory  right,  and  it  can  only  be  exercised  by  the 
defenders  on  the  supposition  that,  by  a  legal  sentence,  they  htLvm 
found  Mr.  Young  not  quaiified^  while,  in  point  of  fact^  they  nei^er 
saw  him.     What  is  it  but  denying  le^l  eflect  to  a  presratatioiiy 
to  reject  a  presentee  without  making  trial  of  his  qualifications  ier 
the  office  ?     If  the  presbytery  sustain  a  presentation,  they  are 
also  bound  to  go  on  and  discharge  their  duties  by  giving  fltll  effect 
to  it,  and  if  they  refuse  to  proc^eed,  what  is  the  meaning  of  sucb 
refusal,  but  denying  effect  to  the  right  ?     In  the  last  place.  The 
reasoning  of  Mr.  Maxton,  (or  of  the  chnrch)  which  your  Lordshipa 
repudiated  in  the  case  of  Aucfatermuchty,  was  just  the  line  of  ar-» . 
gument  and  defence  now  maintained,  in  order  to  exclude  the  ju^ 
risdiction  of  this  court,  and  its  right  to  inquire  into  and  determine 
any  thing  done  by  the  church  courts,  in  the  course  of  the  procesa 
of  settling  a  presentee  to  a  parish.     Mr.  Maxton  maintained,  laf^ 
That  on  aU  matters  relating  to  the  examination  and  admission  of 
ministers,  the  sentences  of  the  church  courts  are  oonelusive^  and 
not  subject  to  review  by  any  civil  court.    2d,  That  the  church  is 
absolute  lawgiver  as  to  the  requisite  or  proper  qtmlificatkme  of 
ministers.     3rf,  He  founded  on  the  rule  of  the  Book  of  Discipliiiev 
that  no  minister  be  intruded  om  a  congregation  against  its  will,  its 
will  being  evidence  that  his  gifts  are  not  edifying — or,  in  other 
words,  that  he  was  not  meet  for  the  office.     4^A*  He  founded  on 
the  circumstance  of  A  Call  being  a  necessary  trial  of  the  preseu* 
tee^s  qualities  or  fitness  for  the  particular  charge,  and  that  the 
presbytery  had  a  right  to  reject  the  presentee,  because  tfo^/et^  90^ 
edfoT  kim^  which  was  in  effect  finding  him  unqualified  for  thmt 
parish :   <*  That  the  grand  reason  for  setting  aside  the  presentee^ 
^^  was  the  declared  mind  of  the  parish  against  him  at  the  modera^ 
'*  tioni^    All  these  reasons,  however,  were  unavailing ;  and  your 
Lordships  (there  being  only  two  judges  in  the  minority,)  asserted 
your  power  and  right  to  judge  of  the  legality  of  the  admission  of 
ministers  q^wad  temporalia ;  and  then  further  adjudged  that  the 
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refoctfoa  of  a  ^prtaemiaiwn:  by  a  ptetby tery  to  whom  it  is  duly  ten- 
dendw  &vmiT  «f  it  -  qmdUfied  pnsenieei  against  tok&m  there  lies 
«»2e9o<i(A>co^afi^i9  iUegal^  sad  endllet  the  patron  to  obuin  re^- 
dmsintfae  cii^  ooiiTty  fiorthe  injtiry  done  to  bm  patrimonml 
li^i^  «LccDX!iling  to  ^ie  ctf  eumstaiices  of  tbe  panicular  case. 
Nov,  keeping  tkese  reniarfcs-^he  terms  of  th«  judgmetite  in  th^ 
caseof  Am^ertnvicihtyaiid  of  the  acts  of  patliament^^n  view,  your 
Ldristnpt  win  be  pfeased'  to  attend  to  what  it  is  tbepnrauefs  ask, 
asdvbstiihejr  mnnlain  your  Lordships  have  jarisdictioa  to  de* 
creety  under  the  Doiiehisioos  of  didr  summons.  They  do  not  seek 
n»e  at  preseni^  tiiaa  to  harre  iMr  rights  under  the  particular 
daed'of  ptefleDtatioti--^«-d]e  obligations  inoumbenC  on  tbe  presbytery 
vidnefierewse  to  that  deed«-*^eir  fiiiiure  to  discharge  their  duty 
— ibdr  obligadoias  sti^  to  tsy  Mr.  Young's  quali^cations,  and 
reitiive  and  admit  him  as  minister  of  the  charch  and  parish  of 
Asefateratder  if  qualified  for  that  offioe^xidicialhr  found  and  de>- 
dsced:  and  finrther,  that  the  rejection  of  him,  without  trial  being 
bad  of  his  qualifications,  or  any  ob^ectioiis  stated  thereto,  but  ex- 
pffasly  on  the  ground  of  tibe  veto  of  a  certain  portion  of  a  certain 
dasi  of  t&e  parisfaioBers,  was  illegal  and  injurioos  to  their  patri- 
maaiai  rigfata^  and  contrary  to  tbe  provisions  of  the  statutes  and 
k«s  Iftelled.  If  the  iilegality  of  tbe  act  of  tbe  presbytery  reject- 
higMr.  Yoking,  be  declared  by  the  court,  the  pursuers  are  en- 
dthd  to  asaume  that^  without  obliging  them  to  hlive  recouree  to 
fhrthermeaaunes,  the-defenders  will  retrabetheir  steps,  and  re^ir 
the  injiiries  they  have  done  so  far  as  in  their  power.  I  am  bound 
toaasoBne  that  tiie  presbytery  will  obey  the  decreet  rf  your  Lord* 
ships,  if  it  shall  find  that  what  they  have  done  is  illegal.  The 
pumiem  9ight  have  concluded  that  the  presbytery  should  be  de- 
cernei  and  ordmned  to  ordein  and  admit  Mr.  Young,  and  that  it 
shedd  be  found  also  that  the /em  devoiutum  bad  not  fallen  to  tbe 
presbytery.  But  the  question  is  mt  what  the  pursuers  might  have 
concluded  for,  or  what  steps  they  may  still  have  it  in  their  power 
to  tiAe^^^ls  whetheir  they  havu  not  set  forth  a  sufficient  title  and 
intenest  te  <ibtain^  atid  that  your  liordsbips  can  competently  pro- 
nouwe,  a  decree  in  terms  of  the  difibrent  branches  of  the  declara- 
tory condusicm  of  their  summons.  It  is  not  pretended  that  tbe 
presbytery  are  net  die  proper  parties  to  vindicate  their  own  acts, 
whkfa  the  pursuers  allege  to  have  been  illegal  and  i»  violation  of 
thebr  patrimonial  rights,  as  well  as  to  show,  if  they  can,  that  they 
tre  Rol  bound  and  aetricted  sHU  to  try  Mr.  Young's  qualifications, 
sod  to  reoeiTe  and  mlmit  him  as  minister  of  the  paridi  of  Auch- 
tennder^  under  the  deedof  presentation  whidi  was  reodved  and 
SQstained  by  them. 

It  was  considered  more  deeorons  and  respectful  to  tlie  pn^sby- 
teiy  not  to  presS'£>r  any  Anther  deoeroiture  against  them  at  pre- 
sent; asaimhig^  as  I  am  endtled  to  assurae*-^n  the  rights  of  the 
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pursuers  being  judicially  declared,  on  the  one  hand,  and  the  obliga- 
tions and  duties  by  law  imposed  upon  the  presbytery,  and  the  illegal 
violation  of  them  by  the  presbytery,  on  the  other — that  full  efiect 
•will  at  once  be  given  by  them  to  the  judgment  of  your  Lordships. 

The  next  case,  is  that  of  Hay  v.  the  Presbytery  ofDunse^  25ih 
February  1^^%  (M.  9911.)  The  circumstances  were 'these^: — 
Hay  of  Belton  had  right  to  the  patronage  of  the  church  and  par- 
rish  of  Dunse  by  disposition  from  Hay  of  Drumelzier  to  the  late 
LordBlantyre,  and  the  then  LordBlantyre's  retour  and  disposition. 
Belton  presented  to  the  parish,  on  the  27th  August  17^89  Mr. 
Dickson,  probationer^  by  whom  the  presentation  was  accepted. 

The  presbytery  of  Dunse  doubted  Belton's  right,  alleging  that 
he  was  only  trustee  for  Drumelzier,  who  had^not  qualified  by  tak- 
ing the  oaths  to  government,  and  so  was  not  entitled  to  present  ; 
whereupon  Belton  deponed  in  their  presence,  that  he  was  not  a 
trustee,  but  had  the  title  for  life,  and  had  executed  a  deed  obliging 
his  heir  to  denude. 

The  presbytery,  on  Dec.  6,  1748»  appointed  a  moderation  in  a 
call  on  23d  January  17*^9,  for  supplying  the  vacancy ;  thereby 
rejecti9ig  the  presentation  and  presentee  without  finding  him  dia^ 
qualified, 

Belton  appealed  to  the  Synod,  pending  which  he  insisted  in  a 
process  of  declarator  before  this  court  against  the  prksbytkry 
OF  DcjNSK,  to  the  eflect,  1^^,  That  he  was  patron  of  the  parish  ; 
2d,  That  he  had  presented  in  due  time  a  qualified  person  ;  3d^ 
That  the  presbytery  had  no  right  to  present  tanquamejure  devo^ 
iuto.  The  presbytery,  on  the  other  hand,  maintained,  1*^,  That 
they  were  not  the  proper  contradictors  in  a  questiun  of  disputed 
right  of  patronage,  and  that  a  decree  of  declarator  against  them 
would  not  be  available  against  the  heritors  liable  in  stipend,  or 
against  the  crown,  or  other  competing  patron.  2rf,  That  by  the 
act  15679  the  admission  and  examination  of  ministers  were  declared 
to  be  in  the  church,  and  that  a  presbytery  or  other  church  judi- 
cature, could  not  be  ordained  to  admit  a  presentee,  or  shew  cause 
for  their  refusal.  Sd,  That  Belton  was  merely  a  trustee  for  Dru- 
melzier, who  never  having  taken  the  oaths  to  government,  was 
therefore  not  qualified  to  present.  To  which  grounds  Belton  an- 
swered, 1  St,  That  the  object  of  the  action  was  to  establish  the  pa- 
tron^s  right  against  the  presbytery,  who  by  the  law  became  patrons 
if  he  failed  to  present  within  six  months.  2d,  That  the  act  1567, 
while  it  gave  the  church  the  power  of  examination  and  admission 
of  ministers,  if  found  qualified,  gave  them  no  right  to  settle  any 
other  man  than  the  presentee,  who  should  have  right  to  the  sti- 
pend; that  the  process  did  not  hinder  the  church  from  rejecting 
the  presentee  upon  trial,  neither  could  it  prevent  them  from  or- 
daining another  on  the  face  of  the  presentation.  Sd,  That  Belton'^s 
oath,  that  he  was  not  trustee  for  Drumelzier,  was  enough.     The 
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CMIU  Feb.  1l5,  .1749»  '^  vepelled  the  objections  made  to  the  pur- 
^  suei «  nght»  on^  /o  the  person  by  him  presented j  on  account  of 
"^bk  not  \iAiTuig  taken  the  oaths  be&re  hU  first  licence,  in  respect 
^  of  the  answers  ;  and  found,  that  the  pursuer  had  in  possessaria 
^  Sttffident  right  to  present,  and  that  the  right  has  not  fallen  Jo 
"•^thc  presbytery  tanquavfe  jure  devoluSOy  and  decerns  and 
""Jsclartsr 

Against  this  interlocutor  a  reclaiming  petition  was  presented  by 
h|e  presbytery  of  Dunse,  in  which  they  prayed  your  Lordships^ 
ail  6Bd  ^om  the  seaaion  papers,  to  iind,  ^^  Ist,  That  no  action  t> 
*'  competent  before  your  Lordships  for  reyersing  the  judgments  of 
*  a  church  judicature  in  the  aettlement  of  a  minister  in  a  vacant 
^  pariah.  2diyf  That  a  declarator  oif  a  right  of  patronage,  against 
^  a  presbytery  or  synod,  is  not  properly  brought,  and  that  the 
^*  piesbytery  and  synod  are  not  proper  defenders  in  such  an  action. 
^*  StiOf  That  the  qualifications  of  a  presentee  to  a  vacant  church 
**  arc  not  the  proper  subject  of  a  declarator  before  a  ciyil  court  in 
''  Scotland.  4&>,  That  it  is  not  competent  to  your  Lordships  to 
*^  grant  an  injunction  to  the  church  judicatories  in  Scotland  not 
"  to  settle  a  minister  in  a  vacant  parish ;  and  therefore  to  assoilzie 
**  the  presbytery  of  Dunse  from  the  present  declarator,*"  The 
eout,  however,  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 
According  to  Lord  Monboddo's  report,  (supplement  vol.  5,  p.  768,) 
there  were  two  conclusions  in  the  summons,  ^'  which  ^e  Lords 
^<fid  not  meddle  with.  The  one  wa^,  that  the  stipend  did  belong 
**  to  the  patron  till  the  presentee  was  settled.  This  the  Lords  did 
"  not  think  competent  to  be  declared  against  the  presbytery^  who 
««  never  eould  have  any  right  to  the  stipend.  The  other  was,  that 
^  the  presbytery  ought  to  be  discharged  to  moderate  a  call  at  large, 
^  or  settle  any  other  man ;  because  that  was  interfering  with  the 
^  power  of  ordination,  or  the  internal  policy  of  the  church,  with 
'^  which  the  Lords  thought  they  had  nothing  to  do."" 

It  is  evident  that,  against  the  presbytery  (and  there  were  no 
other  parties  defenders,)  no  petitory  conclusion  could  be  enter- 
tained in  regard  to  the  stipend.  Nothing  of  the  kind  is  attempted 
in  this  case.  But  with  deference,  it  is  absurd  to  say,  that  the 
presbytery  could  not  defend  the  temporal  rights  of  the  benefice 
while  vacant.  They  do  so  in  processes  of  valuation,  and  the  like, 
daily.  Neither  is  it  sought  here  to  be  declared  that  the  presby* 
tery  shall  not  exercise  their  proper  legal  functions  as  a  church 
coart,  in  relation  to  the  presentation  or  calling  of  a  person  to  be 
tsioister  of  Auchterarder.  It  is  by  their  acts  that  they  are  to  be 
ju(;%ed ;  and  the  pursuers  shall  take  what  course  it  may  be  com- 
petent for  them  to  pursue,  in  the  event  of  the  acts  of  the  presby- 
tery being  illegal, and  in  further  violation  of  their  patrimonial  rights. 
It  ras  laid  down  on  the  bench,  in  the  case  of  Dunse,  ^'  that  pa- 
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troni^e^  (being  a  civil  right,)  might  be  declared^  as  it  miglit  also 
*^  that  the  patron  bad  presented  in  due  time,  in  which  action  (he 
♦*  presbytery  were  the  proper  contradictors.'^  The  case  wa9  ta^en 
by  appeal  to  the  House  of  Lords,  and  it  appears,  from  the  report 
in  Craigie  an4  Stewart,  p.  4fJ^y  that  their  Ijordsbips  directed  the 
appelUnt'^s  counsel  "  to  apply  themselves  particularly  to  the  proper 
^^  parties  in  this  cause ;  and  couusel  on  both  sides  were  heard 
**  tbereuupon ;  and  due  consideration  being  had  of  what  was  of&red 
^^  on  either  side  in  this  cause :  it  is  declared,  &c.  that  his  Majesty'*s 
"  advocate  for  Scotland  ought  to  have  been  made  a  prnty  to  the 
"  option  of  declarator  brought  in  this  catise ;  and  therefore  or- 
*^  dered  and  a(\judged,  that  the  several  interbcutors  complained 
**  of  in  the  said  petition  of  appeal  be  reversed.  And  it  is  nereby 
**  farther  ordea:ed»  that  the  respondent  do  make  his  Majesty^s 
^^  advocate  a  party  defender  19  this  process ;  and  also  be  at  liberty 
"  to  bring  such  other  parties  before  the  court  as  he  shall  be  ad- 
"  vised;  but  this  order  to  be  without  prejudice  to  any  exception 
*'  or  objection  which  may  properly  be  taken  or  made  to  the  jutis- 
^'  diction  of  the  Court  of  Session^  touching  any  of  the  matters  in 
*^  question  in  this  cause."^ 

All  the  proper  parties  not  being  in  the  field,  in  so  far  as  related 
to  the  right  of  patronage,  the  interlocutors  pronounced  by  your 
Lordships  behoved  to  be  recalled ;  and  it  was  farther  necessary 
that  there  should  be  reserved  to  the  parties  to  be  called,  all  proper 
objections  to  the  jurisdiction  of  the  court  or  otherwise.  ,  Still  your 
Lordabips  see  that  the  judgments  of  this  court  were  not  reversed 
on  the  merits,  ^nd  that  i't  was  conceded  on  all  bands  that  the 
presbytery  were  the  proper  contradictors  in  the  declarator,  as  to 
the  patron^s  having  duly  exercised  his  right  within  the  limited 
time,  and  in  favour  of  a  qualified  prestntee — just  as  the  presbytery 
of  Auchterarder  in  this  case  are  the  proper  parties  agamst  whom 
it  should  be  declared  in  terms  of  the  first  conclusion  of  the  sum- 
uions*  If  we  are  right  in  our  interpretation  of  the  statutes,  then 
the  patrimonial  interests  of  the  pursuers,  and  the  relative  duties 
;and  obligatbns  of  the  church  court  are  clear,  and  the  jurisdiction 
of  your  Lordships  beyond  all  exception.  In  the  case  of  Dunse, 
it  was  said  that  the  stipend  could  not  properly  be  declared  to  be- 
long to  tbjB  patron,  because  the  presbytery  were  the  only  defenders ; 
and  it  was  on  that  very  account  that  the  heritors,  and  trustees  of 
theWidows'  Fund,  are  parties  here,  in  order  that,  when  the  conclu- 
sions for  the  stipend  shall  be  proceeded  in,  after  the  first  general 
declaratory  conclusion  is  disposed  of,  they  may  be  heard  for  their 
interest. 

The  third  case  to  which  I  have  to  refer  is  Cochrane  ofCtd- 
roat  ¥.  Siodar/y2^h  June  l^5l,  (M.  9951.)  The  second  charge 
of  the  parish  of  Culross  having  become  vacant  in  l^idy  Cochrane 
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cTCuIrosspresented  thereto  Mr.  Trotter,  probationer^  who  ac- 
cepted.  Toe  presentation  and  acceptance  were  intimated  on  4th 
JUijy  and  produced  to  the  presbytery  on  4th  June  1747*  On 
1st  July  there  was  produced  a  charter  of  the  patronage  of  the 
HA  of  Cuhross,  which  had  formerly  belonged  to  Erskine  of  Car- 
nock,  dated  12th  February  1747-  Neither  Mr.  Cochrane's 
tnthor,  Qor  his  predecessor,  had  presented  either  6r8t  or  second 
miiiisters ;  but  Colonel  Erskine,  the  disponer'^s  father,  had,  as 
Jtttrooy  disposed  of  the  vacant  stipends.  It  was  objected  before 
die  presbytery,  by  the  heritors,  magistrates,  and  kirk-session,  Ist, 
That  Mr.  Cochrane  had  no  valid  title  to  the  patronage,  which 
hi  at  one  time  belonged  to  the  Abbey  and  had  been  granted  to 
Lord  Colville.  The  objectors  pretended  to  no  right  themselves, 
2d,  They  alleged  that  the  second  charge  of  the  second  minister 
vas  by  an  agreement,  concluded  in  1648,  vested  in  delegates  to 
be  chosen  by  the  contributors.  The  objectors,  therefore,  alleged 
there  was  no  valid  presentation,  and  craved  the  presbytery  to 
f^oderate  in  a  callj  which  they  did.  The  call  was  given  to  Mr. 
FMmie  and  approved  of  by  the  presbytery.  Mr.  Cochrane  ap- 
pealed to  the  synod  against  the  sentence,  which  the  synod  afiirm- 
ed,  as  did  also  the  General  Assembly  in  May  1748.  Mr.  Fairnie 
^cdbcd  the  charge,  and  a  new  call  was  therefore  given  to  Mr. 
Stodart,  which  the  presbytery  approved  of,  and  they  settled  him 
AS  mmister,  at  the  sametime  rejecting  Mr,  Cochrane*s  presentee. 
After  the  call  to  Mr.  Fairnie  was  approved  by  the  pesbytery  and 
synod,  Mr.  Cochrane  instituted  an  action  of  declarator  of  his 
^ht^  as  patron  of  this  churchy  against  The  Officers  of  State, 
heritors,  and  magistrates  and  town-council  of  Culross.  He  was 
oltiinately  preferred  in  the  declarator ;  and  then  he  pursued  the 
Writers  tor  payment  of  their  stipends,  as  having  Hmeously  pre- 
*«nferf  Mr.  Trotter y  a  qualified  presentee.  The  heritors  raised  a 
process  of  multiplepoinding,  as  the  heritors  of  Auchterarder  have 
done,  and  they  called  as  parties  the  patron  lu^d  Mr.  Stodart,  the 
Bunister  admitted  by  the  presbytery  upon  a  call  in  the  face  of  the 
patron's  presentation  to  Mr.  Trotter. 

The  patron's  right  to  the  stipend  for  the  period  prior  to  Mr. 
Stodart's  admission  was  yielded ;  but  as  to  the  stipend  after  that 
period,  Mr.  Stodart  contended,  that  **  being  ordained  and  admit- 
"  ted  minister  of  this  charge  by  the  presbytery  of  the  bounds, 
**and  their  conduct  justified  by  the  superior  church  judicatories, 
"  who  are  the  ultimate  judges  in  all  questions  of  this  nature,  it 
''hehoved  to  rest  there,  and  no  civil  Judge  could  give  relief;" 
Vki  he  founded  upon  the  concluding  sentence  of  the  act  15679  as 
hi  been  done  in  the  case  of  Auchtermuchty,  which  was  largely 
founded  upon  in  the  course  of  the  discussion.  Mr.  Stodart  like- 
wite  took  the  objection,  which  had  been  taken  in  the  case  of  Auch- 
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termuchty,  that  Mr.  Trotter,  the  presentee,  being  only  a  proba^ 
turner^  was  not  qualified  in  terms  of  the  statute  1592,  which  re- 
fers only  to  the  presbytery's  refusing  to  admit  ane  qualified  **  mi- 
**  nister."  The  Court  found,  that  the  patron  having  presented  in 
due  time  a  qualified  minister^  whom  the  presbytery  ought  to  have 
admitted^  or  found  not  qualified^  had  right  to  the  fruits  of  the  bene- 
^€,  notwithstanding  the  settlement  of  Mr.  Stodart,  and  that  age  and 
until  the  vacancy  should  be  legaUy  supplied.  Thus,  your  Lrord- 
ships  again  found  that  you  haye  jurisdiction  and  power  to  judge 
of  the  sentences  of  the  church  courts,  or  as  to  the  legality  of  the 
admission  of  Mr.  Stodart,  and  rejection  of  Mr.  Trotter,  the 
patron^s  presentee,  as  to  all  civil  or  patrimonial  effects.  The 
form  of  action  was  a  multiplepoinding ;  but,  as  in  the  case  of 
Auchtermuchty^  the  power  of  the  church,  and  legality  of  the  pro- 
ceedings of  the  church  courts,  were  attempted  to  be  vindicated  by 
Mr.  Stodart,  who  had  been  ordained  and  inducted,  as  the  court 
found,  in  yiolation  of  the  patron's  rights.  The  heritors  made  no 
appearance. 

The  next  case  is  that  of  Lanark, — Dick  v.  CarmichaeU  29M 
July  1762,  M.  9954,  Elchie's  Patronage,  No.  6.  Dr.  Dick  was 
presented  by  Lockhart  of  Lee  to  the  church  and  parish  of  Lanark 
in  1748.  He  was  not  acceptable  to  the  magistrates,  who  in  con- 
sequence, obtained  a  presentation  from  the  crown  in  favour  of 
another  person.  That  obliged  Mr.  Lockhart  to  bring  a  proeess 
of  declarator  against  the  crown,  of  his  right  to  the  patronage,  in 
which  action  he  was  ultimately  unsuccessful.  As  the  process 
was  keenly  litigated,  the  church  courts  deemed  it  to  be  their 
duty  not  to  abide  the  issue,  but,  during  its  dependence  of  the 
process  in  the  civil  court  to  proceed  with  the  settlement  of  Dr. 
Dick,  as  the  person  presented  by  the  patron  in  possession,  and 
who  at  the  time  appeared  to  them  also  to  have  the  best  right. 

After  the  civil  process  was  determined  against  Lockhart  of  Lee, 
and  setting  aside  nlso  the  settlement  of  Dr.  Dick  quoad  tempo- 
ralia^  though  it  did  not  attempt  to  touch  his  ordination  to  the 
spiritual  office,  the  factor  for  the  crown  pursued  the  heritors  of 
the  parish  for  the  past  as  well  as  the  prospective  stipend  as  vacant, 
notwithstanding  the  continuance  of  the  pastoral  relation  formed 
by  Dr.  Dick's  ordination  as  minister  of  the  parish.  The  heritors 
insisted  in  a  process  of  multiplepoinding,  calling,  as  parties  the 
crown  and  Dr.  Dick.  The  former  maintained  right  to  the  stipend 
as  part  of  the  fruits  of  the  benffice,  in  consequence  of  the  wrong- 
fill  rejection  of  the  king's  presentee.  Dr.  Dick,  on  the  other 
hand,  founded  strongly  on  the  fact  of  their  being  competing  pre- 
sentees— That,  in  the  case  of  a  single  presentee^  (as  in  this  in- 
stance) **  the  presbytery  cannot  overlook  a  presentation,  and  set- 
"  tie  a  church  by  a  popular  cally  which  would  be  a  gross  contempi 
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"  of  fie  laws  of  the  latuT — That  such  was  the  cas^  of  Culrots. 
But  where  there  are  competing  presentees j  the  act  1592  did  not 
apply,  because  the  church  courts  were  bound  to  settle  the  parish, 
uid  to  judge  in  the  competition  as  they  best  could,  and  therefore 
their  error  in  judgment  could  not  have  the  effect  to  annul  a  set- 
tlement regularly  made.  The  Court  of  Session  by  the  narrowest 
najority  preferred  Dr.  Dick  to  the  stipend  that  had  fallen  due 
Slice  h^  admission,  and  in  time  coming,  during  his  incumbency. 
But  the  judgment  was  reversed  in  the  House  of  Lords,  on  2d 
March  1753. 

The  parties  in  that  case  were  the  same  as  in  the  case  of  Cul- 
loss,  and  the  power  of  the  civil  court  to  try,  quoad  temporalia^ 
the  legality  of  the  presbytery's  procedure^  in  the  process  of  settle- 
meal  of  a  minister^  was  undoitbted.     The  main  difBculty  arose 
from  their  being  competing  rights  of  presentation  and  presentees, 
and  whether  it  was  the  duty  of  the  presbytery  to  proceed  instant- 
ly with  the  settlement  of  either  presentee,  or  to  abide  the^issue 
of  the  civil  question  of  right  to  the  patronage.     Ever  since  the 
decision  of  the  House  of  Lords  in   that  case,  the  church  courts 
have,  in  cases  of  disputed  rights  of  patronage,  refused  to  proceed 
in  the  settlement  until  the  issue  of  the  civil  question,  and  on  very 
substantial  grounds.     For  if,  on  the  one  hand,  the  act  of  settle- 
ment, quoad  temporalia^  could  not  be  annulled  by  the  civil  court,  ' 
the  right  of  the  most  undoubted  patron  of  a  parish  might  be  an- 
nnlled  on  the  pretence  of  another  that  he  had  a  better  right,  and 
who  therefore  issued  his  presentation  also,  to  which  the  presby- 
tery would  perhaps  give  effect,  through  error  or  inadvertence, 
rather  than  to  the  deed  of  the  true  patron.     The  judgment  in  the 
ease  of  Lanark,  however,  clearly  marked  the  limits  of  the  power 
of  the  church  courts.     They  might  ordain  a  wrong  presentee. 
The  spiritual  relation  constituted  by  the  spiritual  act  of  ordina- 
tion, the  civil  court  could  not  unloose.     But  the  act  of  induction 
or  settlement  to  the  benefice  it  could  and  did  annul,    ^nd  such 
heiog  the  ascertained  power  of  the  civil  court,  it  would,  on  the 
other  hand,  be  doing  injustice  to  a  presentee,  where  there  is  a 
<x>mpetition  of  the  right  of  patronage,  to  proceed  in  the  settlement 
Mote  the  decision  of  the  question  of  right,  because  of  the  risk  he 
vonld  run  in  being  left,  as  Dr.  Dick  was,  the  minister  of  a  pa- 
lift  but  wichout  any  right  to  the  benefice. 

la  the  case  of  (KUtarlity)  BaH^  v.  Morison,  28M  February 

J822,  (F.  C.  and  1  Shaw's  Reports  363)  your  Lordships  «  Found 

*^  it  competent  to  entertain  a  suspension  of  the  proceedings  of  a 

^^vresbvtery  relative  to  the  validity  of  a  presentation  by  the  pro- 

"Ltant  commissioner  of  an  alleged  papist  patron,  as  the  ques- 

«  rinr«rarded  the  civil  right  of  patronage ;  but  found,  that  the 
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^'  suBpenders,  being  elders,  heritors,  parishioners,  See.  had  no  ti* 
'^  tie  to  pursue,'^ 

I  submit  that  these  precedents  establish,  while  your  Lordships 
cannot  directly  review  the  proceedii^  of  the  church  courts  by 
adoocationj  so  as  to  convert  the  civil  court  merelv  into  a  court  of 
review,  thAt  wherever  the  church  courts  exceed  the  powers  vested 
in  them  by  law,  in  relation  to  the  patrimonial  rignts  of  patrons 
and  presentees,  your  Lordships  can,  by  suspension  and  interdict, 
or  by  declarator,  or  other  competent  form  of  action,  according  to 
the  circumstances,  interfere  and  give  redress — more  particularly, 
that  you  can  competently  take  cognisance  of  the  grounds  of  the 
sentences  of  the  ecclesiastical  courts  in  all  matters  of  patrimonial 
right,  and,  to  that  effect,  can  judge  of  and  determine  the  legality 
of  the  admission,  or  of  the  rejection  of  ministers,  by  the  ecclesias- 
tical judicatories. 

I  shall  not  detain  your  Lordships  by  quoting  the  reports,  but 
you  will  find  in  the  following  cases  strong  analogous  authority  for 
the  principles  for  which  I  have  been  contending.  Under  the  sta- 
tute 43  Geo.  III.  c.  64,  presbyteries  are  the  judges  in  all  matters 
relating  to  the  qualifications,  admission,  and  extrusion  of  school- 
masters ;  and  their  sentences  are  declared  to  be  final,  an^  not 
safcrject  to  review,  either  by  the  superior  ecclesiastical  courts,  or 
by  the  civil  courts.  Nevertheless,  where  presbyteries  exceed  their 
power9y  or  depart  from  the  proper  line  of  their  duty,  or  even  act 
irregularly,  it  is  competent  for  your  Lordships  to  give  redress  to 
the  party  aggrieved,  by  setting  their  sentences  aside.  Boss  v. 
Ftndlater  2d  March,  1826,  (4  Shaw,  p.  514)  jBrotxm  v.  Heritors 
of  Kilberrie,  ^at  February  1826 ;  and  in  House  of  Lorde,  12ih 
June  1829,  (3  W.  and  S.  p.  441.)  MathUaon  v.  Dunsmuir,  iGth 
December  18i59,  (Shaw,  p.  252.)  Rutherford  v.  the  Presbytery  of 
Kirkcaldy,  IJtt  November  1785— (M.  7469.) 

I  have  now  only  to  advert,  and  I  shall  do  it  very  briefly,  to  three 
minor  objections  pleaded  by  the  defenders  :  First,  They  say  the 
action  is  incompetent  inasmuch  as  all  that  the  pursuers  seek  to 
have  found  and  declared  under  the  first  conclusion  of  the  sum- 
mons, is  either  merely  abstract  law,  or  abstract  fact,  and  does  not 
embrace  any  patrimonial  claims  of  right  on  the  part  of  the 
pursuers.     But  that  is  an  entire  mistake. 

What  the  pursuers  ask,  is  not  a  general  declaration  of  the 
rights  of  patrons,  or  declaration  of  mere  ^*  abstract  facts.*^  The 
title  and  interest  set  forth  have  reference  to  a  particular  deed 
granted  by  a  patron,  being  an  actual  exercise  of  an  undoubted 
patrimonial  right,  in  favour  of  a  qualified  presentee,  in  whom 
those  rights,  or  a  portion  of  them  at  least,  are  vested  by  the  par^ 
ticular  deed.     The  summons  exhibits  a  sufficient  title  and  inter- 
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est  in  the  pursuers,  €Mpart  altogether  from  any  of  the  mere  pecu^ 
nary  condt€8ums  i?h$ch  might,  Us  a  eequenee  ^thededanMr,  be 
competently  directed   either  against  the  heritors  of  Auchterar- 
dcf ,  or  any  other  parties.     And  your  LovdahipA  am  airare,  tkat 
il  is  not  necessary,  in  order  to  render  a  process  of  declarator  tom^ 
petmty  that  it  shall  contain  any  other  eonchision  whatever.     Per- 
sons have  often  cm  interest  to  declare  acts  legal  or  illegal,  without 
at  the  tame  time,  or  in  th^  same  action,  inststtng  in  any  accessory 
«r  pecuniary  conclusions.     So  far  from  such  conclusions  being 
essential  to  render  a  summons  of  declarator  competent,  the  course 
of  procedure  seems  to  hare  been  the  very  reverse.    There  are 
vhoie  classes  of  declaratory  summonses  wherein  no  petitory  con- 
dosions  are  usually  inserted :  such  as  declarators  of  marriage,  and 
patimg  to  silence,  legitimacy  or  iltegitrniacy,  or  that  powers  com* 
petem:  to  a  party  under  deeds  of  entail  have  been  validly  exer- 
cised, and  the  like.     In  treating  of  the  division  of  aetions.  Lord 
Stair  says,  (4.  3.  47)  "  DeeJsratoty  actions  are  those  wherein 
••  the  right  of  the  pursuer  is  craved  to  be  declared^  but  nothing  ie 
•*  crated  to  be  dome  bp  the  d^ender,'"'^^  And  such  actions  may  be 
••  pursued  for  instructing  and  dewfing  ^np  kind  bf  right  relating 
**  to  libertpy  dominion^  or  obligation.'^ 

This  case  is  just  the  converse  of  the  cases  of  Gifibrd  v.  Trails 
8eft  July  1829,  and  Lyle  v.  Ba/four,  IJih  November  1930, 
cited  by  the  defenders.  In  the  case  of  Gifford^  the  condusion  of 
the  summons  was  to  have  it  declared,  that  the  whote^  lands  in  the 
islands  of  Orkney  and  8h^thmd  have,  lAnce  their  annexation  to 
the  kingdom  of  Scotland,  formed  one  steivartry.  But  there  was 
no  interest  set  forth  by  the  pursuers,  td  haVe  that  abstract  fact  de- 
clared. It  was  not  in  vindication  of  any  patrimonial  right  alfcged 
to  have  been  infringed  that  the  action  proceeded.  And  in  the 
case  of  Lpldj  again,  the  conclu^on  attempted  to  be  maintained, 
was  the  abstract  fhct,  that  a  c&rtain  person  was^a  trustee^  but 
without  alleging  any  competeiit  right  to  the  pursuer  from  that 
fact  being  declared.  If  it  had  ftnrtfaer  been  concluded  that  the 
trustee  was  liable  to  account  evehio  the  smallest  extent,  that  as- 
sertion would  have  been  sustained  as  a  sufficient  interest  to  insist 
in  the  action. 

I  may  in  passing,  just  notice  what  thedefendets  itay  is  ^*  a  per^ 
^fectiest^  whether  an  obligation  can  competently  be  declared, 
iriich,  they  say,  is  to  be  found  in  the  question,  whether  the 
Court  could  competently  enforce  the  obiigaHon  f     If  specific  im- 
plement cannot  be  enforced,  the  obKgatioii  itsdf,  or  its  violation, 
cannot  be   declared.      If  your  Lordships,  for  example,  cannot 
compel  the  presbyteryfo  ordainihe  ptesentee,  therefore^  it  is  main- 
tained that  the  rejection  of  him  without  trials  and  on  grounds  the 
most  illegal  and  unwarrantable,  cannot  competentlp  be  declared  by 
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the  Court.     I  submit,  that  the  supposed  perfect  test  is  no  test  at 
all  and  altogether  imaginary.     Indeed,  if  it  were  a  true  test,   it 
would  lead  directly  to  this  conclusion,  that  there  would  be    u 
wrong  without  a  remedy.     Do  the  defenders  really  maintain,  i£ 
the  illegallity  and  injurious  nature  of  their  acts  were  judicially 
declared  in  terms  of  the  conclusion  of  this  summons,  that  no  re- 
dress would  or  oould  competently  be  afibrded  ?     The  powers  oF 
the  Court,  I  maintain,  do  enable  your  Lordships  to  decreet  im- 
plement of  the  obligations  incumbent  by  the  statute  law  of  the  land 
on  the  defenders,  and  that,  either  by  doing  what  they  ought  to 
have  done  at  first,  or  by  repairing  the  injury  and  damage  which 
their  refusal  would  personally  subject  them  in.     The  power  to  en- 
force specific  implement  of  an  obligation  is  not  a  true,  far  less  a 
perfect  test  of  the  competency  of  declaring  an  obligation,  inasmuch 
as  specific  implement  is  often  impossible  by  the  time  the  obliga- 
tion has  been  judicially  declared,  or  the  action  raised.     Never- 
theless, many  consequences  may,  either  directly  or  indirectly,  fal- 
low from  the  declaration.     And  though  specific  implement  can- 
not be  obtained  or  enforced,  reparation  and   damages  can  be 
awarded  as  a  consequence  of  the  declaration  of  the  obligation  and 
the  illegal  violation  of  it.     Can  your  Lordships  not  declare  a  per- 
son to  have  been  married  to  a  woman,  because,  forsooth,  from  his 
death,  specific  implement  of  all  the  marital  obligations  could  not 
still  be  enforced  ?     The  ultimate  and  full  effect  of  the  decreet  is 
not  the  test  of  competency.     All  that  the  pursuers  are  required, 
in  a  sumiKions  of  declarator,  to  set  forth,  is  a  sufficient  title  and 
interest  in  the  right,  obligation,  or  deed,  or  in  the  acts,  sought  to  be 
declared.    Whether  he  can  or  will  receive  implement  of  all  that  he 
has  set  forth  is  not  a  consideration  on  the  question  of  competency 
at  aU.     The  summons  might  farther  have  concluded  for  a  decreet 
of  declarator,  that  the  Jus  devolutum  had  not  opened  to  the  de- 
fenders ; — they  might  also  have  sought  a  decreet  to  ordain  Mr. 
Young  minister  of  the  parish.     But  these  additional  conclusions 
are  not  necessary  to  render  the  action  competent  with  the  leading 
conclusions  which  it  now  contains. 

Next,  it  is  said,  that  the  pursuers  have  no  right  to  pursue. 
That  the  patrotCs  right  to  retain  the  stipend,  under  the  act  1592, 
c.  117,  has  by  the  statute  54  Geo.  III.  c.  169,  been  transferred 
to  the  trustees  for  the  Minister's  Widow's  Fund.  And  that  the 
presentee  has  no  interest  to  pursue,  because  he  has  no  title  to  the 
fruits  of  the  benefice  without  induction.  To  these  pleas,  I  an- 
swer, that  the  patron  of  a  parish  and  his  presentee  in  whose  fa- 
vour a  presentation  has  been  sustained^  have  other  patrimonial 
rights  besides  the  fruits  of  the  benefice.  The  office  is  one  of  dig- 
nity  and  trust.  And  the  rights  to  it  which  are  conferred  by  the 
deed  of  presentation,  may,  from  their  nature,  be  competently  de- 
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olited,  sad  the  obligations  incumbent  on  the  presbytery  enforced, 
eren  though  the  incumbent  should  neither  obtain  manse,  glebe, 
sdpend,  or  any  other  mere  pecuniary  advantage.     And  I  must  be 
fermitted  to  say,  that  it  is  a  strange  doctrine  to  be  maintained  by 
I  presbytery  of  the  Church  of  Scotland,  that  a  presentee  has  no 
righu  vested  in   hint  by  a  deed  of  presentation,  excepting  a  pecu^ 
mry  interest-^— or  no  interest  to  insist  in  a  declarator  of  hia  righta 
vnder  a  deed  of  presentation.     Why,  his  connexion  with  the 
diurch  and  parish   depends  entirely  on  the  rights  conferred  by 
tku  deed.     He   can   neither  acquire  the  ecclesiastical  status  of 
Bunister,  nor  the  fruits  of  the  benefice  without  it.     It  matters  not 
whether  the  presentation  flow  from  the  sovereign  or  a  subject,  it 
nby  means  of  it  that  a  presentee  acquires  the  ecclesiastical  status 
of  an  orduned  minister  of  the  Church,  as  well  as  certain  patrimo- 
nial rights.     I  am  entitled  in  this  part  of  the  argument  to  assume, 
that  the  rejection  of  Mr.  Young  was  ultra  vires  of  the  presbytery, 
and  consequently  illegal.     And  it  is  immaterial  whether  the  par- 
ticular ground  of  rejection  was  the  t>e/o  of  parishioners,  or  a  refu* 
sal  ))y  the  presbytery  to  act  upon  or  obey  the  presentation  at  all. 
It  is  therefore  of  little  consequence  to  consider,  hoc  statu  at  least, 
whether  the  pursuers,  or  either  of  them,  can  ever  succeed  in  ob- 
taining decreet  for  the  stipend.     That  question  necessarily  de- 
p€Hds  on  the  adjudication  of  the  declaratory  conclusion.     For  if 
the  pursuers  are  wrong  on  the  merits  of  that  conclusion,  no  ques- 
doa  can  then  arise  either  betwixt  them  and  the  trustees  of  the 
W^idow'*s  Fund,  or  the  heritors  of  the  Parish  liable  in  payment  of 
stipend.    The  interest  of  both  pursuers  will  then  be  excluded.    On 
the  other  hand,  if  the  pursuers  are  right  in  the  declaratory  con^ 
dnsion,  in  that  case  they  will  doubtless  have  right  to  the  stipend 
and  other  emoluments  of  the  benefice ;  at  least  the  competition 
will  only  then  properly  arise  betwixt  them  and  the  trustees  of  the 
Ministers'  Widows'  Fund.     The  interest  of  the  presbytery  will 
then  be  wholly  superseded.     It  is  Jus  tertii  to  them  to  main- 
tain the  plea  of  the  Widows'  Fund.     The  right  of  the  trustees  is 
said  to  arise  from  the  death  or  resignation  of  the  minister,  and  conse- 
quent vacancy  of  the  parish.     But  if  the  pursuers  are  successful, 
under  the  first  conclusion  against  the  presbytery,  they  hope  to  sa- 
tisfy your  Lordships  that  this  is  a  case  to  which  the  statute  confer- 
ring a  right  to  **  vacant  stipends''*  on  the  Ministers'  Widows'  Fund 
does  not  apply  ;  inasmuch  as  there  is  no  proper  vacancy  in  the  sense 
and  meaning  of  the  statute,  and  that  vacant  stipend  and  a  vacant 
parish^  from  whatever  cause  the  vacancy  in  the  parish  may  arise, 
are  by  no  means  one  and  the  same  thing.     Neither  is  it  necessary 
ot  proper  here  to  inquire,  whether,  if  the  patron  did  establish  a 
light  to   the  funds  of  the  benefice,  he  be  entitled  to  transfer 
them  to  the  presentee.     These  are  questions  pressed  by  the  de- 
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fenders  into  the  discussion,  I  buinbly  think,  very  unnecessarily, 
and  by  a  party  who  has  no  direct  interest  in  their  decision  one 
way  or  another.  Besides  objecting  to  the  competency  and  to  the 
want  of  interest  on  the  part  of  the  pursuers  to  insist  in  the  action, 
the  defenders  maintain,  that  the  pursuers  are  barred  ptrsonali  ex- 
ceptione,  from  insisting  in  the  action  by  acquiescence  in  the  pro- 
ceedings of  the  presbytery,  in  so  far  as  they  acted  under  the  in-, 
terim  act  and  the  regulations  of  tlie  Assembly. 

In  the  Jiral  place,  no  plea  to  this  effect  is  stated  in  the  record. 
In  the  second  place,  though  it  had  been  stated,  it  is  groundless. 

The  Earl  of  KinnouU  was  no  part^  to  any  proceedings  in  the 
church  courts  after  the  presentation  m  favour  of  Mr.  Young  was 
sustained  by  the  presbytery.  In  that  act,  and  in  the  presbytery "^s 
declaration,  that  they  were  to  ^^  proceed  in  the  usual  way  to  mo- 
**  derate  a  call  to  Mr.  Young,''  the  procurator  who  attended  for 
the  Earl  of  Kinnoull  acquiesced.  His  lordship  had  no  interest  to 
do  otherwise.  Neither  had  the  presentee  any  interest  to  object 
to  the  presbytery's  acting  upon  the  regulations  of  the  Assembly 
so  far,  because  there  is  Mended  in  those  regulations  what  no  pre- 
sentee or  patron  can  object  to.  The  act  of  rejection  of  the  presen- 
tee, on  the  admitted  ground  of  the  exercise  of  a  veto  by  some  of  the 
male  heads  of  families  in  the  parish,  is  the  illegal  act  by  which  the 
pursuers  allege  their  rights  to  have  been  infringed.  But  in  that 
act  it  is  not  pretended  that  there  has  been  any  acquiescence.  Be- 
sides, so  far  from  acquiescing  in  their  whole  procedure,  a  protest 
was  taken  at  almost  every  step  by  the  agent  for  the  presentee.  In 
particular,  when  upon  a  division  it  was  carried  at  the  meeting  of 
3d  December  1834,  that  the  presbytery  do  proceed  in  terms  of  the 
regulationsy  a  protest  against  the  sentence  was  entered.  And 
again,  when  the  presbytery  allowed  the  male  heads  of  families  to 
exercise  the  vetOf  and  again,  when  they  found  that  a  m^gority  of 
the  persons  on  the  roll  had  dissented,  another  protest  was  taken. 
There  was  therefore  not  only  no  acquiescence  in  the  acts  of  the 
presbytery  which  led  to  the  rejection  of  the  presentee,  or  to  the 
sentence  of  rejection  itself,  but  the  very  reverse.  But  though, 
from  beginning  to  end  of  the  proceedings  in  the  church  courts 
there  had  been  no  potest,  that,  I  submit,  would  not  have  pre- 
vented the  pursuer  from  maintaining  the  present  action.  They 
might  have  deprived  themselves  of  the  right  to  obtain  a  review  of 
the  proceedings  of  the  presbytery  in  the  higher  church  courts ; 
but  their  mere  silence  could  not  have  any  other  or  greater  effect 
in  depriving  them  of  the  right  to  vindicate  their  patrimonial  rights 
in  the  civil  court. 

The  last  plea  maintained  by  the  presbytery  is  that,  even  if  they 
did  exceed  their  powers,  and  act  illegally  in  the  matter,  the  pur- 
suers are  barred  from  pursuing  this  action,  in  consequence  of  not 
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Inmg  taken  and  followed  out  an  appeal  from  the  sentence  of  the 
pesbytery  to  the  synod  and  Creneral  Assembly.    And  they  refer 
to  the  case  of  Cook  ty.  Milne>  17th  May  1823,  (S.  2,  p.  317,) 
lUcb  was  a  case  nnder   tlie  post-horse  duty  statute,  which  pre- 
rribes  an  appeal  from   the  ordinaiy  sessions  of  the  peace  to  the 
quarter  sessions  for  the  county.     Instead  of  taking  that  appeal. 
Cook  presented  a  bill  of  suspension  to  your  Ijordshipe,  which  was 
objected  to  as  incompetent,  and  the  objection  sustained.     The 
presbytery  of  Auchterarder  likewise  refer  to  the  case  of  Alexander 
f.  S^mouT,  2d  December  1828,  (S.  3,  p.  117?)  which  was  a 
question  under  the  statute  10th  Geo.  II.  in  regard  to  ^  common 
"  players  of  interludes,'"*  and  for  the  recovery  of  penalties  for  per- 
filming,  without  a  licence,  any  ^*  tragedy,  comedy,  opera,  play, 
"  face,  or  otber  entertainment  of  the  stage.***    The  statute  pro- 
Tides,  that  tbe  penalties  may  be  recovered  before  two  justices  of 
die  peace,  with  a  povrer  of  appeal  to  the  quarter  sessions.     As  in 
tbe  case  of  Cook,  Alexander  did  not  appeal  from  the  sentence  of 
the  justices  to  the  quarter  sessions,  but  brought  the  sentence  of 
the  jusUces  directly  under  review  of  the  Court  of  Session  by  advo- 
cation.   The  court  held  that  he  behoved  first  of  ail  to  take  his 
appeal  to  the  quarter  sessions.     It  is,  I  submit,  a  sufficient  answer 
both  to  the  plea  of  the  presbytery  and  to  their  authorities,  to  ob- 
serve, that  these  were  questions  of  purely  civil  jurisdiction.    There 
was  no  competing  jurisdiction  as  in  the  present  case,  where  the 
whole  attempt  is  to  exclude  the  civil  action  on  the  ground  of  want 
of  jurisdiction,  and  that,  too,  on  the  suppontion^  if  not  admission^ 
tkat  there  was  an  excess  of  power  on  the  part  of  the  church  court. 
The  plea,  in  short,  just  raases  the  question  of  competency  in  an* 
other  form.     I  have  already  had  occasion  to  refer  your  Lordships, 
on  another  branch  of  the  argument,  to  that  class  of  decisions, 
where,  though  the  review  of  the  court  is  by  statute  expressly 
excluded,  you  can,  and  do  interfere,  when  presbyteries  act  irregu- 
larly, or  exceed  their  powers. 

With  regard  to  the  supposed  necessity  for  following  out  an  ap- 
peal to  the  General  Assembly  because  of  the  concluding  sentence 
of  the  act  1567>  c.  7$  ^^^  t;he  personal  exception  taken  against 
the  pursuers  for  not  having  so  appealed.     I  have  only  to  say  that 
in  the  cases  of  Auchtermnchty^  Ctdross^  DunsSj  and  Lanark^  the 
exception  was  taken,  and  in  the  first  of  these  cases  very  strongly 
uif^ed.    Tbe  civil  action  was  there  instituted  immediately  after 
the  sentence  of  the  presbytery^  though  a  protest  and  appeal  had 
been  taken  to  tbe  synod,  but  not  followed  forth.     In  the  case  of 
Culrossj  the  civil  action  was  instituted  after  the  sentence  of  the 
presbytery  had  been  aflirmed  by  the  synod.  In  the  case  of  Dunse, 
it  was  instituted  pending  an  appeal  to  the  synod  /  and  in  the  case 
of  Lanark,  after  Dr.  Dick  had  actually  been  ordained  and  admit- 
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ted.  It  is  impossible,  therefore,  in  the  face  of  these  authorities^  to 
contend  with  effect,  that  the  pursuers  are  barred,  by  not  having 
followed  the  course  of  appeal  through  all  the  church  courts,  froixB. 
making  the  sentence  of  the  presbytery  rejecting  Mr.  Young  tli^ 
subject  of  adjudication  in  the  civil  court. 

What  the  act  1567,  c.  Ty  was  held  to  have  conferred  on  the 
church,  was  the  right  of  examination  and  trial  of  the  qualifications 
of  ministers.  And  so  long  as  the  church, did  not  act  arbitrarily^ 
but  kept  within  the  proper  limits  of  that  duty,  and  applied  only 
the  known  legal  tests,  her  sentences  are  admitted  to  be  final,  as 
the  sentences  of  presbyteries  are  under  the  schoolmasters^  act. 
But  if  the  presbytery  re/use  to  try  the  qualifications  of  a  ministeir 
or  schoolmaster,  or  reject  him  upon  grounds  foreign  to  the  kno'wn 
and  ordinary  personal  tests  of  qualifications,  and  act  arbitrarily^ 
or  delegate  their  duty  to  third  parties,  it  is  vain  to  say  that  their 
sentences  are  conclusive,  or  that  the  civil  court  cannot  give  redress. 
Such  a  doctrine  would  te  in  effect  to  give  to  the  church  courts  the 
power  of  rejecting  all  candidates  for  the  ministry  who  seek  ordi- 
nation and  to  be  inducted  into  a  benefice  by  virtue  of  a  deed  of 
presentation. 

I  have  now  only  to  apologize  to  your  Lordships,  for  having  oc- 
cupied so  much  of  your  time,  with  what  I  am  afraid  is  a  very  im- 
perfect statement  of  this  important  case. 
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Tuesday^  2«A  November  1837. 

Mr.  Robert  Bell, — ^My  Lords,  I  have  the  honour  to  attend 
the  court  on  the  part  of  the  presbytery  of  Auchterarder,  who  are 
died  as  defenders  in  this  case,  along  with  certain  other  parties  for 
vbom  I  do  not  appear.  ^  The  case  itself  is  one  of  much  impor- 
Unce,  mvolving,  as  it  does  in  our  view  of  it,  the  risk  of  a  collision 
between  two  equally  supreme  and  independent  jurisdictions ;  a  risk 
vbich  your  Lordships  must  always  be  anxious  to  avoid.  The  case 
is  brought  into  court,  by  a  summons  of  a  very  unusual  and  extraor* 
dioarj  nature.  It  commences  with  an  abstract  and  simple  declara- 
tor, without  petitory  conclusions  of  any  kind,  against  one  party^  in 
order  to  found  petitory  conclusions  against  two  other  parties^  in  cir- 
cumstaDces  where  the  decision  first  sought  for  can  afford  no  resjudi- 
coto  against  the  other  parties  to  the  action.  Such  is  the  general 
nature  of  the  summons ;  but  it  will  be  more  convenient  to  delay 
the  particular  examination  of  it  till  after  the  nature  of  the  case 
bas  been  explained. 

The  first  observation  which  I  have  to  make  is,  that  the  pur- 
soers  not  only  agreed  in  the  Outer-House,  but  they  insisted  on 
taking  the  question  with  the  presbytery  first.  They  also  agreed 
to  let  us  argue  the  case  as  upon  the  supposition,  that  the  trustees 
rfthe  Widows'*  Fund  would  after  all  prevail  in  carrying  off*  the 
fond  from  both  the  pursuers  ;  and  it  is  on  this  footing,  which,  after 
^»  I  would  have  been  entitled  to  at  any  rate,  that  I  intend  to 
^e  the  case. 

I  would  remark  in  the  next  place,  with  much  deference,  that 
both  here  and  in  the  Outer-House,  the  points  which  are  argued  by 
my  learned  friends  with  most  triumphant  success,  are  just  those 
which  are  either  not  maintained,  or  at  least  not  denied,  on  our  part. 
I  will  therefore  state  explicitly,  before  I  proceed  any  further,  what 
the  points  are  which  we  admit,  or  which  we  do  not  maintain. 

1st,  Then,  I  do  not  maintain  that  the  Church  Courts  have  any 
light  to  interfere  with  civil  jurisdiction,  or  rather  with  civil  ques- 
tions, in  any  shape;  and  accordingly,  the  presbytery  sustained  the 
presentation  in  this  case. 

2d,  I  admit,  that  if  presbyteries  violate  any  civil  rights,  there 
may  be  civil  consequences  arising  out  of  such  usurpation  ;  but 
I  say  that  they  are  not  those  which  are  concluded  for  in  the  pre- 
sent summons. 

3d,  The  question  is  not  raised  in  this  case,  whether  induction 
ptr  se,  and  independent  of  the  patron^s  nomination,  can  in  any 
case  confer  any  civil  rights  upon  the  person  inducted.  But  I  do 
maintain,  on  the  other  hand,  that  it  has  never  been  held  under 
the  preabyterian  constitution  of  the  Church  of  Scotland,  that  the 
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patron'^s  presentation  per  9e^  confers  any  rigbt  to  the  fruits  of  the 
benefice,  unless  when  it  is  followed  by  induction. 

4th,  It  is  not  necessary  to  my  case  to  defend  the  late  act  of 
the  General  Assembly,  although  I  will  probably  say  something  on 
that  subject  before  I  conclude.  At  present  I  only  say,  that  that 
act,  whether  it  is  a  good  or  a  bad  one,  is  beyond  all  quesUon  tbe 
existing  law  of  the  Church,  which  all  its  judicatories  are  neces- 
sarily bound  to  obey. 

5th,  While  I  would  betray  my  duty  to  mjr  clients,  and  belie 
my  own  opinion,  if  I  admitted  of  any  jurisdiction  in  this  court,  to 
alter  or  control  any  proceedings  of  the  church  courts,  or  church 
judicatories,  in  matters  of  a  spiritual  or  ecclesiastical  nature,  I  am 
not  here  to  dispute  the  rule,  which  is  applicable  to  all  courts  of 
law,  that  your  Lordships  may  consider  questions  of  all  kinds  when 
it  is  necessary  to  enable  you  to  expiscate  your  own  jurisdiction. 
Nor  particularly  am  I  to  dispute,  or  rather  I  expressly  admit,  the 
clear  right  of  your  Lordships  to  consider  and  determine  whether 
any  question  which  may  come  before  you  is  of  an  ecclesiastical  or 
a  civil  nature. 

6th,  Least  of  all  am  I  here  to  deny,  that  in  all  civil  matters, 
your  Lordships  may  decide,  as  it  is  called  in  one  of  the  decisions, 
"  ad  htmc  effectum^^  i.  e.  to  the  effect  of  determining  what  the 
civil  consequences  of  any  ecclesiastical  judgment  ought  to  be.  But 
I  do  most  particularly  maintain,  that  the  Church  exercised  no 
temporal  jurisdiction  in  this  matter.  They  claimed  no  ^^jtts  devch 
lutum^''  and  there  is  no  conclusion  in  the  summons,  notwithstand- 
ing of  its  having  been  anxiously  amended  after  the  omission  was 
jointed  out,  touching  tjiat  matter  in  any  respect.  They  have 
claimed  no  stipend  hitherto,  either  for  themselves,  or  for  any 
other  person,  and  they  expressly  and  distinctly  admit,  that  in  no 
circumstances  can  they  as  a  presbytery  ever  be  entitled  to  make 
any  such  claim  in  any  shape. 

The  questions,  therefore^  at  issue  between  us  and  our  learned 
friend8,although  they  have  been  argued  at  much  length,  are  extreme- 
ly narrow  in  themselves  :  And,  without  meaning  to  treat  them  all 
separately,  I  shall  read,  from  a  note  which  I  have  made  of  them, 
what  I  conceive  them  to  be.  They  are,  1st,  Whether  tlie  church 
courts  are  subject  to  the  review,  or  control,  of  this,  or  any  other 
civil  court,  "  in  rebus  eccksiaaticis,^  2d,  Whether  the  church 
courts  have  usurped  any  civil  jurisdiction  in  this  matter.  Sd^  Whe- 
ther they  have  violated  any  compact,  whether  real  or  supposed,  be- 
tween the  church  and  the  state  ;  and  have  thereby  acted  ultra  vires 
of  the  power  properly  belonging  to  them.  4tn,  Whether  your 
Lordships  have  here  a  case  in  which  you  can  interfere  with  the 
proceedings  of  the  church  courts  in  any  respect ;  and  whether 
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Ae  Btuninons,  as  it  has  been  iamended,  raises  any  question  on 
vhicb  you  can  decide,  as  against  the  presbytery.  5tb,  Whe- 
ther, in  the  circomsf  antes  of  this  case,  the  pursuers  are  not  barred 
from  msistiDg  in  their  action,  in  consequence  of  their  own  conduct 
in  die  church  courts.  These  questions  embrace  all  the  points 
hroQght  to  issue  by  the  summons,  and  I  shall  take  the  two  last 
mentioned  out  of  the  usual  order,  because  the  case  is  very  pe- 
culiar, and  they  will  be  better  understood  after  the  merits  have 
been  folly  explained. 

It  is  now  necessary  to  call  the  attention  of  the  court  particu- 
hriy  to  the  proceedings  of  the  presbytery  in  this  ease.  In  conse- 
qnence  of  the  death  of  the  late  minister  of  Auchterarder,  a  pre- 
sentation by  the  Karl  of  Kinnoul,  as  patron,  in.  favour  of  Mr. 
Young,  the  other  pursuer,  accompanied  by  all  the  necessary  do- 
cuments, was  produced  to  the  presbytery,  on  the  14th  October 
1834;  and  according  to  the  invariable  practice  of  the  Church, 
they  were  appointed  to  lie  upon  the  table  till  the  next  meeting 
rf  die  presbytery. 

On  the  Sfjth  of  October  the  subject  was  resumed,  and  "  the 
"  presbytery  considering  that  all  the  documents  usually  given  in 
**  in  cases  of  this  kind,  have  already  been  laid  on  the  table,  along 
*with  the  presentation  by  the  Earl  of  Kinnoull  to  Mr.  Robert 
"  Young,  preacher  of  the  goflfpel,  to  be  minister  of  the  church 
''  and  parish  of  Auchterarder,  did,  in  pursuance  of  the  first  re- 
•*  gulation  off  the  Act  of  Assembly,  anent  callsy  in  so  far  sustain 
*^  the  presentation,  as  to  find  themselves  prepared  to  appoint  a 
'*  day  for  moderating  in  a  call  to  Mr.  Young.''  They  then  made 
the  usual  and  necessary  orders,  after  which  the  minutes  bear, 
**  In  all  which  sentence  of  the  presbytery,  Mr.  Moncrieff,''  (who 
appeared  for  the  patron,  although  I  think  my  learned  friend,  Mr. 
Wbigham  stated  by  mistake  that  the  patron  was  not  present) 
*' acquiesced,  and  took  instruments  in  the  clerk's  hands.'' 

At  the  next  meeting  on  2d  December,  the  presbytery  "  pro- 
**  ceeded,  in  terms  of  the  third  regulation  of  the  interim  act  of 
**  the  last  Assembly  anent  calls,  to  ^ve  an  opportunity  to  the 
"  male  heads  of  families,  being  members  of  the  congregation,  and 
"  in  full  communion  with  the  church,  whose  names  stand  in  the 
•*  roll  which  has  t^een  inspected  by  the  presbytery,  to  give  in  spe- 
"  cial  objections  or  dissents,  when  no  objections  were  given  in." 
Mr.  Young  then  appeared  by  his  agent^  although  the  contrary 
was  said,  no  doubt  inadvertently,  by  my  learned  friend;  The 
mhiutes  distinctly  bear,  that  "  a  mandate  from  Mr.  Robert 
**  Y'oung,  presentee  to  the  parish  of  Auchterarder,  to  Archibald 
**  Reid,  Esq.  writer  in  Perth,  was  given  in,  authorizing  him  to 
**  appear  as  his  agent  in  this  case  ;  which  mandate  having  been 
"  read  was  sustained.'"     It  is  then  stated — "  Compeared  William 
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**  Thomson,  session  clerk  of  Auchterarder,  and  being  asked,  pro- 
**  duced  a  roll  of  male  heads  of  families  in  the  parish  of  Auch- 
*'  terarder,  in  terms  of  the  regulations  of  the  act  of  last  Assembly 
*'  anent  calls.  At  this  stage,  Mr.  Reid,  the  agent  of  the  pre- 
*«  sen  tee,  was  heard,  and  objected  to  the  presbytery  either  re- 
«<  ceiving  or  acting  upon  said  roll.'^  But  why  did  he  object  ? 
Not  because  it  was  contrary  to  law  to  use  a  roll^  but  on  the 
totally  opposite  and  inconsistent  ground,  <^  inasmuch  as  the  same 
"  was  not  made  up,  either  within  the  time,  or  in  the  man- 
•^  ner  prescribed  by  act  of  Assembly.'^  Your  Lordships  there- 
fore find  the  presentee  not  only  distinctly  homologating  the  act 
of  Assembly,  but  making  it  his  only  ground  of  complaint  that  it 
had  not  been  rigidly  adhered  to  ;  and  on  this  ground  he  took  an 
appeal  to  the  synod. 

There  was  also  a  question  raised,  touching  the  presentee's 
right  to  extracts,  or  copies  of  certain  parts  of  the  proceedings, 
which  were  furnished,  but  not  as  matter  of  legal  right.  On 
this  head  also,  Mr.  Reid  for  the  presentee,  appealed  to  the  next 
meeting  of  the  synod ;  and  then  the  minutes  bear,  "  In  con- 
**  formity  with  the  regulations  of  the  act  of  Assembly,  the  pres- 
<«  bytery  then  proceeded  to  afford  an  opportunity  to  the  male 
<<  heads  of  families,  whose  names  stand  upon  the  roll,  to  give  in 
*«  dissents  from  the  call  and  settlement  of  Mr.  Robert  Young 
«<  as  minister  of  the  parish.'''  Certain  heads  of  families  then' 
entered  their  dissents  against  the  presentee,  and  **  the  presby- 
<«  tery  found,  in  terms  of  the  9th  regulation,  that  dissents  have 
«  been  lodged  by  an  apparent  majority  of  the  persons  on  the  roll 
"  inspected  by  the  presbytery,  and  then,  in  terms  of  the  9th  re- 
**  gulation,  they  adjourned  the  proceedings  in  this  case,  to  their 
**  next  meeting,  to  be  held  at  Auchterarder  on  Tuesday  the  I6th 
"  current.'' 

The  minutes  of  the  16th  December  1834,  bear,  «« which  day 
**  the  presbytery  proceeded,  in  terms  of  the  12th  regulation  of 
**  the  Act  of  Assembly  anent  calls,  to  ascertain  whether  or  not 
•*  the  major  part  of  the  persons  on  the  roll,  of  male  heads  of  fami- 
"  lies,  in  the  parish  of  Auchterarder,  inspected  by  the  presbytery, 
**  entitled  to  dissent,  who  dissented  against  the  settlement  of  Mr. 
**  Young,  do  still  adhere  to  their  dissents ;  when  on  the  question 
'*  being  asked  by  their  moderator,  none  appeared  to  withdraw 
*<  their  dissents.  The  presbytery  at  the  same  time  found,  in 
*«  terms  of  said  regulation,  that  there  is  a  majority  of  the  persons 
"  on  the  roll  still  dissenting. 

**  The  presbytery  then  proceeded*  in  terms  of  the  13th  regula- 
**  tion,  to  give  an  opportunity  to  the  patron,  presentee,  or  any 
"  member  of  presbytery,  to  require  all,  or  any  of  the  persons  dis- 
**  senting,  to  appear  before  the  presbytery  at  a  meeting  to  be 
"  held  in  terms  of  said  regulation,  to  declare,  in  terms  of  the  re- 
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^  aolation  of  the  General  Assembly ;  when,  on  the  question  be^ 
^*  mg  ftsked  by  their  moderator,  no  such  requirement  was  made. 
^  The  presbytery  therefore  adhere  to  the  above  finding,  that  a 
*^  maiority  of  the  persons  on  the  roll  still  dissent.*" 

The  appeals  which  had  been  taken  by  the  presentee  to  the 
synod,  were  discussed  in  that  court,  and  it  is  of  importance  to  ob- 
ierve  (tistinctly  what  they  were. 

lit  ^^  Against  a  judgment  of  the  presbytery  of  Auchterarder, 
**  pronounced  on  said  day,  repelling  the  objections  of  the  agent 
**  for  the  presentee,  to  the  presbytery  either  receiving  or  acting 
^  upon  a  roll  of  male  heads  of  families  in  the  parish  of  Auchter- 
^^  srder,  produced  that  day  ;  inasmuch  as  the  same  was  not  made 
*^  up  within  the  time,  or  in  the  manner  prescribed  by  act  of  As* 
"  sembly. 

2d.  ^<  Against  a  judgment  of  the  said  presbytery  pronounced 
**  on  the  same  day,  resolving  to  proceed  in  the  settlement  of  Mr. 
^  Young,  under  the  regulations  of  the  Assembly  1834,  notwith- 
**  standing  of  the  previous  appeal. 

^  3d.  *^  Against  a  judgment  of  the  said  presbytery  pronounced 
^^  on  the  same  day,  finding  that  dissents  had  been  lodged  by  an 
^^  apparent  majority  of  the  persons  standing  on  the  roll,  and 
^  therefore  adjourned  the  proceedings  to  a  future  day.**^ 

I  thought  till  I  began  that  what  I  have  now  read  were  the  reasom 
of  appeal,  which  therefore  I  have  n6t  with  me,  but  these  titles 
sufficiently  describe  what  they  were  ;  and  my  learned  friend  who 
opened  the  case,  and  who  was  a  member  of  Assembly,  will  admit 
to  me,  that  in  that  court  the  whole  case  was  argued  and  decided 
without  one  syllable  having  been  stated  hostile  to  the  law  of 
1834 ;  and  that  on  the  contrary,  (independent  of  the  matter  of 
the  extracts),  the  only  question  raised  was  on  the  ground  that  the 
act  of  Assembly  had  not  been  implicitly  obeyed,  in  which,  how- 
ever, it  was  determined  that  the  presentee  was  in  the  wrong. 

The  synod  afiirmed  the  sentence  of  the  presbytery,  and  the 

case  was  carried  to  the  General  Assembly,  where,  besides  the 

question  upon  the  merits,  there  was  considerable  discussion  on 

the  point  of  form  about  the  delivery  of  extracts  ;  and  the  result 

vas,  ^^  it  was  moved  and  seconded  that  the  General  Assembly 

"  sustain  the  appeal,  reverse  the  sentence  of  the  presbytery  of 

*'  Auchterarder,  in  so  far  as  the  presbytery  refused  to  proceed 

'^  with  the  trials  and  settlement  of  the  appellant,  as  presentee 

**  of  the  parish  of  Auchterarder,  there  being  no  special  objection 

*'  against  him,  or  dissents  by  a  majority  of  the  male  heads  of 

^  fkmilieSt  according  to  a  roll  made  up  in  the  manner  prescrib- 

"  ed  by  the  regulations  enacted  by  the  General  Assembly  ;  and 

**  remit  to  the  presbytery  of  Auchterarder  to  proceed  with  the 

"  trials  and  settlement  of  the  appellant,  according  to  the  rules  of 
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^^  the  church.  Auother  motion  was  madi^  and  seconded,  that  the 
^^  General  Assembly  find  that  the  synod  were  wrong  in  finding 
'<  that  the  appellant  had  not  a  right  to  any  of  the  extracts  referred 
*'  tOf  and  so  far  sustain  the  appeal,  and  reverse  the  sentence  in 
**  that  matter.  But  in  respect  that  the  presbytery,  while  they 
^'  referred  the  questions  as  to  the  right  of  the  appellant  to  require. 
*'  such  extracts,  did  authorize  the  clerk  to  give  the  extract,  wiiich 
^'  was  afterwards  produced  to  the  synod,  and  that  the  said  extract 
*^  was  upon  the  table  of  the  synod,  and  was  read,  as  the  minutes 
^'  bear,  and  that  a  copy  of  that  extract  has  been  laid  before  the 
*^  Assembly  by  the  appellant :  find  that  the  said  sentence  forms 
*^  no  bar  to  the  Assembly  now  giving  judgment  on  the  merita  of 
^^  the  cause ;  and  on  the  merits  dismiss  the  appeal :  and  find  that 
^^  the  proceedings  of  the  presbytery  are  not  liable  to  any  valid  ob- 
^<  jections,  and  remit  to  the  presbytery  to  proceed  farther  in  the 
^^  matter,  in  terms  of  the  interim  act  of  last  Assembly.  The 
<'  vote  having  been  called  for,  it  was  agreed  that  the  state  of  the 
<'  vote  should  be  first  or  second  motion,  and  the  roll  being  called, 
*'  and  votes  marked,  it  carried  second  motion  by  131  to  95.'"' 
Acting  in  obedience  to  this  sentence  of  the  General  Assembly, 
the  presbytery,  7^'*  J^y  '  835,  "  rejected  Mr.  Young,  the  pre- 
**•  sentee  to  Auchterarder,  so  far  as  regards  the  particular  presen- 
*^  tation  on  their  table,  and  the  occasion  of  this  vacancy  in  the 
**  parish  of  Auchterarder,  and  do  forthwith  direct  their  clerk  to 
««  give  notice  of  this  their  determination  to  the  patron,  the  prfK 
*^  sentee,  and  the  elders  of  the  parish  of  Auchterarder/' 

Against  this  sentence  no  appeal  was  taken  to  the  superior 
church  courts,  a&  litigants  before  them  are  required  to  do  by  Aet 
of  Parliament ;  and  the  patron  and  his  presentee  pcoceeckd  at 
once  to  raise  the  summons  in  the  present  action^  to  the  termfi  of 
which,  as  amended  after  full  consideration,  and  after  defences  for 
my  clients,  as  well  as  for  the  other  defenders,  had  been  lodged, 
I  have  now  to  request  your  Lordships^  attention.  It  libels  Lord 
KinnouU  to  be  the  patron,  and  narrates  certain  Acts  of  Parlia* 
ment,  and  th^  proceedings  of  the  church  courts,  but  in  both  caaes 
very  imperfectly.  It  then  goes  on  to  aver,  ^^  That  the  foresaid 
*'  judgments  or  deliverances  of  the  said  presbytery,  of  date  2d 
«*  December  1834  and  7th  July  1835,  were  uitra  vires,  illegal  and 
*^  unwarrantable,  in  so  far  as  that  though,  by  the  laws  and  sta- 
*^  tutes  before  libelled,  the  presbytery  were  bound  and  astricted 
*^  tomake);rialof  the  qualifications  of  the  pursuer,  Robert  Youog, 
^'  as  presentee  to  the  church  and  parish  of  Auchterarder,  and 
*^  were  not  entitled  to  delegate  to  or  devolve  that  duty  on  third 
*<  parties,  or  to  denude  and  abandon  their  right  and  duty  a$  a 
*<  church  coyrt,  to  judge  of  and  decide  upon  the  quaiificatioxyB 
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^  snd  fitness  of  the  presentee  for  the  pastoral  office  and  charge  ; 

^nd  after  examination  by  said  presbytery,  if  the  pursuer,  the 

^sadd  Robert  Young,   as   presentee  foresaid,  was  fi^und  to  be 

*^  My  qualified,   the  said  presbytery  were  bound  and  astricted, 

'^  as  aforesaid,  to  ha^e  admitted  and  inducted  him  into  the  office 

^*  of  minister  of  the  chnrch  and  parish  of  Auchterarder.     Never- 

**  tltelesa,  though  the  pursner,  the  said  Robert  Young,  is  duly 

^"^  qaalified  as  a  licentiate  of  the  Church  of  Scotland,  and  presentee 

^^  foresaid,  as  well  as  in  all  other  respects,  to  be  received  and  ad- 

^  nitled  minister  of  the  church  and  parish  of  Aucfaterarder,  and 

**  diough  no  objections  hare  been  stated  against  his  qualifications, 

*'  the  presbytery  not  only  refused  and  continue  to  refuse  to  take 

*^  the  pursner  upon  trials,  and  to  pronounce  judgment  on  his 

^  qualifications  as  presentee,  or  to  admit  and  receire  him  as  mi- 

^  vaster  of  the  church  and  parish  of  Aucfaterarder,  but  have  by 

**  their  sentrace  rejected  him  as  presentee  to  the  said  church  and 

*'  paxirii,  without  trial,  without  taking  cognizance  of  his  qualifica- 

^  tioiis,  and  expressly  on  the  ground  that  they  cannot,  and  ought 

"not  to  do  so,  in  respect  of  a  veto  of  the  parishioners :  in  all 

**  which  respects  the  said  presbytery,  and  the  individual  members 

^  thereof,  have  exceeded  the  powers  conferred  on  them  by  law, 

*^  and  acted  illegally,  in  violation  of  their  duty,  and  of  the  laws 

*^  and  statutes  libelled ;   and  that  to  the  serious  prejudice  of  the 

^'  patrimonial  rights  of  the  pursuers :  And  although  the  pursuers, 

**  as  patron  and  presentee  foresaid,  have  often  desired  and  requir- 

**  ed  the  said  presbytery  to  discharge  their  duty  in  terms  of  law, 

^  and  the  statutes  libelled,  by  proceeding  with  the  trials,  admis- 

^^  sion,  and  final  settlement  of  the  pursuer,  the  said  Robert 

«  Young,  as  minister  of  the  church  and  parish  of  Aucfaterarder ; 

**  yet  they  illegally,  contumaciously,  and  in  violation  of  their 

**  duty,  and  to  the  serious  injury  and  prejudice  of  the  patrimo- 

^  mi  rights  of  the  pursuers,  refused  and  continue  to  refuse  so  to' 

"do.* 

The  summons  then  concludes,  not  that  the  presbytery  are  bound 

to  adnit  the  presentee,  nor  that  he  shall  be  inducted  without  their 

sentence,  but  "  that  the  rejection  of  the  pursuer  by  the  said  pfes- 

**  byteiy  as  presentee  foresaid,  without  making  trial  of  his  quali- 

"  fications  in  competent  and  legal  form,  and  without  any  ofojec- 

^  tions  hsving  been  stated  to  his  qualifications,  or  against  his  ad- 

^'  mission  as  minister  of  the  church  and  parish  of  Aucfaterarder, 

**  iod  expressly  on  the  ground  that  the  said  presbytery  cannot 

"  and  onght  not  to  do  so,  in  respect  of  a  veto  of  the  parishioners, 

"  ras  iUegal  and  injurious  to  the  patrimonial  rights  of  the  pur- 

*^  nier,  and  contrary  to  the  provisions  of  tfae  statutes  and  law 

'*  iiheiled  :  And  it  being  so  found,  or  in  the  event  of  the  said 

"  presbytery  still  continuing  to  refuse  to  discharge  their  duty,  by 
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*^  proceeding  in  the  trials  of  the  pursuer  as  presentee,  and  in  his 
"  induction  as  minister  of  the  church  and  parish  of  Auchterarder, 
"  the  said  Robert  Young,*  pursuer,  ought  and  should  be  found 
*^  and  declared  to  have  the  just  and  legal  right  to  the  constant 
*^  localled  and  modified  stipend,  with  the  manse  and  glebe,  and 
**  whole  other  emoluments  pertaining  and  belonging  to  the  church 
"  and  parish  of  Auchterarder,  and  that  for  crop  and  year  1835, 
^^  and  in  time  coming  during  all  the  days  and  years  of  his  life.'*^ 

Now  this  conclusion  cannot  be  maintained  in  any  case  against  the 
'presbytery.  They  pretend  no  right  either  to  the  stipend,  manse,  or 
glebe  in  any  possible  case.  And  therefore  along  with  this  useless 
conclusion  against  them,  the  summons  concludes  that  ''Dr.  Andrew 
*'  Grant,  one  the  ministers  of  Edinburgh,  collector,  nominated  and 
*'  appointed  under  the  several  statutes,  passed  for  the  better  rais- 
"  ing  and  securing  a  fund  for  a  provision  for  the  widows  and 
"  children  of  ministers  of  the  Church  of  Scotland,  and  all  others, 
"  ought  and  should  also  be  decerned  and  ordained  by  decree  fore- 
^'  said,  to  desist  and  cease  from  molesting  and  disturbing  the 
"  pursuer,  the  said  Robert  Young,  in  the  possession  and  enjoy- 
''  ment  in  time  coming,  during  his  life,  of  the  said  localled  and 
"  modified  stipend,  manse  and  glebe,  and  whole  other  emoluments 
"  belonging  and  pertaining  to  thesaid  church  and  parish  of  Auchter- 
"  arder  ;*"  and  then  it  goes  on  to  conclude,  that  "  the  heritors 
*'  ought  and  should  be  decerned  and  ordained  by  decree  foresaid, 
"  to  make  payment  to  the  pursuer,  the  said  Robert  Young,  of 
"  the  stipend  payable  by  each  of  them  respectively,  according  to 
"  their  several  proportions,  in  terms  of  the  subsisting  decrees  of 
"  locality,  and  that  for  crop  1835,  and  at  the  usual  terms  of  pay- 
"  ment,  in  time  coming,  during  the  life  -of  the  pursuer  the  said 
''  Robert  Young :  And  farther,  to  perform  and  fulfil  all  the  other 
"  obligations  incumbent  upon  them  as  heritors,  to  the  pursuer  the 
"  said  Robert  Young,  as  legally,  validly,  and  effectually,  present- 
"  ed  as  aforesaid  to  the  said  church  and  parish  of  Auchterarder."*^ 

There  are  then  alternative  conclusions  in  favour  of  the  patron. 
They  conclude  for  payment  of  the  stipend  to  him,  instead  of  the 
presentee.  As  in  the  former  ca^e,  they  all  result  into  a  claim  for 
the  emoluments,  and  there  are  many  averments  against  the  pres- 
bytery in  both  sets  of  conclusions.  But  there  is  no  demand  for 
an  order  upon  it  to  do  any  one  thing.  There  is  no  petitory  con- 
clusion of  any  kind  gainst  the  presbytery,  which  is  an  indepen- 
dent, and  in  its  proper  sphere,  a  co-ordinate  court  with  your  Lord- 
ships. 

And  here,  I  ask  your  Lordships,  whether  we  are  to  be  told  thai 
this  course  was  adopted  from  delicacy  towards  us  ?  Has  any  party 
a  right  to  bring  out  half  a  case  when  he  enters  a  court  of  justice. 
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and  to  say  that  he  gives  his  antagonist  the  credit  of  believing  that 
vhen  he  hears  the  opinion  of  the  court,  he  will,  of  his  own  accord^ 
retrace  his  steps,  and  do  what  the  court  may  think  would  be  right ; 
when  at  the  same  time  he  gives  the  court  no  power  of  decerning 
in  such  terms  as  would  compel  the  party  said  to  be  in  the  wrong 
to  respect  the  opinion  which  may  be  delivered,  or  to  obey  the 
sentence  which  may  be  pronounced.     I  say  no  more  on  this  sub- 
ject at  present ;    I  only  ask  whether  this  is  a  predicament  in  which 
^  supreme  court   should  be  placed  in  any  circumstances,  or  on 
my  pretence  of  delicacy  or  consideration  towards  an  antagonist. 
But  it  is  mere    affectation  to  speak  of  delicacy  in  this  way ; 
and  1  rather  think  it  proceeds  from  the  conviction  that  there  was 
no  form  under  which  petitory  conclusions  could  be  framed,  so  as 
to  affect  the  presbytery,  and  not  from  any  feelings  of  the  kind  now 
pretended^  that  this  most  extraordinary  course  was  adopted  ;  and 
certainly  my  clients  do  not  feel  themselves  bound  to  accept  of  any 
such  delicacy  at  the  hands  of  the  pursuers. 

Mr.  Whigham  said  we  had  violated  a  compact  of  some  sort 
or  other,  and  he  asked  your  Lordships  to  declare  this ;  but  he 
never  attempted  to  show  what  you  can  do  if  the  presbytery 
d]ould  be  obstinately  contumacious.  I  am  not  bound  to  conjec- 
ture what  my  friends  may  be  keeping  in  reserve ;  but  in  one  word 
I  ask  your  Lordships,  could  the  court  charge  us — an  ecclesiasti- 
cal court — to  find  the  presentee  qualified  for  the  office,  and  conse- 
quently to  induct  him  into  it  P  Or  failing  of  our  doing  so,  could 
you  do  it  yourselves  ?  I  must  pray  your  Lordships^  attention  to 
this,  for  it  is  really  of  importance.  I  am  not  asking  at  present 
whether  the  summons  is  properly  libelled.  But  conflicts  of  juris- 
diction are  always  unpleasant ;  and  do  the  pursuers  wish  this 
supreme  court  to  pronounce  a  judgment  which  it  cannot  enforce  f 
T^o  they  wish  to  create  a  collision  between  the  civil  and  ecclesias- 
tical judicatures, — and  the  General  Assembly  is  something  more 
than  a  judicature, — which  without  the  uncertain  aid  of  Parliament 
may  never  be  cleared  up  ?  Do  they  wish  to  place  you  in  a  po- 
sition where  the  judgments  of  the  highest  civil  court  in  the  king- 
dom, may, — call  it  contumacity,  call  it  obstinacy,  call  it  what  you 
will, — 1  say  where  your  judgment,  whatever  it  is,  may  be  spurned 
and  contemned.  For  whatever  may  be  your  decerniture,  I  am 
sure  you  cannot  enforce  it,  excepting  in  so  far  as  it  may  relate 
to  any  purely  civil  matter.  Would  it  be  dignified, — would  it  be 
suited  to  the  high  functions  of  your  Lordships — to  pronounce  a 
judgment  first,  and  then  to  have  to  wait  for  a  new  act  of  Parlia- 
ment to  enable  you  to  enforce  it  ? — an  act  too  which  may  never 
he  obtained,  and  the  nature  of  which  must  be  altogether  uncertain 
in  the  midst  of  the  storms  which  have  been  recently  and  are  still 
Mging  around  the  Church  ?    Yet  my  friends  do  not  even  attempt 
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to  tell  UB,  how  your  Lordflhipfl  can  enforoe  the  decree^  which  they 
8ay  may  afierwardM  be  demanded  of  you ;  and  not  only  so^  bat 
they  do  not  eren  tell  us  what  the  propoaed  decree  is  to  be.  Sure* 
ly  your  Lordships  will  never  pronounce  any  judgment  founded  on 
demands  such  as  these. 

I  may  have  to  return  to  this  subject  afterwards.  I  now  pray 
your  Lordships  to  observe  in  the  next  place,  that  all  ecclesias- 
tical proceedings,  and  especially  those  which  are  necessary  for 
conferring  the  clerical  character,  have  always  been  in  the  power 
of  the  Church  of  Scotland,  as  by  law  eslabKaked^  which  is  the 
sense  in  which  I  desire  to  be  understood  in  speaking  of  the 
church  on  the  present  occasion.  The  general  principle  of  this  is 
evident  even  from  the  act  1592,  a  116,  so  tauoh  relied  on  by  my 
learned  friend,  which  bears,  **  Item,  the  kingis  majesty  and  e»- 
^  tatis  foresaidis,  declaris  that  the  129  aete  of  the  Parliament, 
«<  hahlen  at  Edinburgh  the  22  day  of  Maii  the  zeir  of  God  ane 
**  thousand  five  hundredth  fourscoir  four  seirs,  sail  naways  be 
^  prejudicial  nor  derogate  ony  thing  to  the  prMlege  that  God  hei 
<*  given  to  the  spiritual  oiSce-beai»rs  in  the  kirk  conoeming  headi 
^  of  religion,  matters  of  heresie,  exxioinmonioalion,  coUatkm  or 
**  deprivaiion  of  minUters/'  *^  And  therefince  ordains  all  presen* 
*^  tations  to  benefices  to  be  direct  to  the  particular  presbyteries 
^*  in  all  time  cumming ;  with  full  power  to  give  eoUation  there- 
^*  upon,  and  to  put  ordour  to  all  matters  and  causes  ecdesiasti- 
**  cal  within  their  boundes,  according  to  the  discipline  of  the  kirk : 
*^  providing  the  foresaid  presbyteries  be  bound  and  astricted  to 
**  receive  and  admit  quhatsumever  qualified  minister  presented  he 
^*  his  majesty  or  latck  patrones.^ 

The  power  of  collation  thus  vested  in  the  chureh^^and  it  wffl 
be  observed  that  the  word  used  in  both  places  is  oMatumy  not 
ordination*-«*^as  confirmed  to  them  by  1690,  c.  5,  which  bears, 
^  Therefore  their  majesties,  with  the  advice  and  consent  of  the 
<<  said  three  estates,  do  hereby  revive,  ratifie,  and  perpetually 
**  confirm  all  laws,  statutes,  and  acts  of  Pariiament  made  against 
**  popery  and  papists,  and  for  the  maintenance  and  presenra- 
*<  tion  of  the  true  reformed  Protestant  religion,  and  for  the  true 
**  church  of  Christ  within  this  kingdom,  in  so  fiur  as  they 
**  confirm  the  same,  or  are  made  in  fiivours  thereof.  Likeas  they, 
<«  by  these  presents,  ratifie  and  establish  the  Confession  of  Faith, 
<<  now  read  in  their  presence,  and  voted  and  approvcn  of  by 
<'  them,  as  the  publick  and  avowed  confession  of  this  chuixrh, 
«« containing  the  sum  md  aubatance  of  the  doctrine  of  the  re- 
^*  formed  churches,  (which  Confession  of  Faith  is  subjoined 
**  to  this  present  act.)  As  also  they  do  establish,  rat^e,  and 
^^  confirm  the  Presbyterian  church  government  and  discipline, 
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^Amu  to  MKfj  the  goYenment  of  the  church  by  kirk-segsioits, 
^pmbjteries,  provincial  synods,  and  General  Assemblies,  rati- 
""Bed  and  esteblished  by  the  114  (116)  act  of  James  VI.  Par- 
t  isaeot  12,  anno  1592,  entttuled  BaHficatian  of  tka  Libertf 
*<  of  the  True  Kirk^  ($*c.,  and  thereafter  received  by  the  gene*- 
^  nl  consent  of  this  nation  to  be  the  only  government  of  Christ's 
**  ehoicii  within  this  kingdom,  reviving,  renewing,  and  confirming 
^  the  foresaid  act  of  Parliament  in  the  whole  heads  thereof  ex- 
«oepting  that  part  of  it  relating  to  patronages  which  is  hereafter 
^  to  be  teken  into  consideration/' 

Bat  the  authority  of  the  church  may  be  traced  up  to  the  very 
smuDenceinentof  its  establishment.  It  is  provedbyevery  provinon 
vUdi  has  ever  been  made  for  the  admission  of  ministers,  that 
ham  the  begianing  the  ordination,  and  collation  or  admissioii,  of 
nmrters  has  always  been  in  the  church. 

Hie  earliest  authority  to  which  I  would  refer  is  the  act  of 
BwEsnent  1 567*  ^  Tj  by  which  the  steps  which  had  been  ori- 
giDsUy  taken  for  establishing  the  reformed  reli^n  in  1560, 
bit  which  -were  not  then  agreed  to  by  the  Crown,  were  con* 
fansd  and  legalised.  Before  reciting  the  act,  however,  I  must 
«bert  to  the  aasertion  of  Mr.  Whigham,  that  it  was  repealed,  or 
ft  least  that  it  was  tacitly  altered  by  the  act  of  1692.  riow,  this 
isakogether  m  mistake,  the  fiu:t  being  that  tinb  aot  1S92  expressly 
na/lrmi  the  act  of  1£67  in  all  its  parta.  This  appears  firom  the  act 
l^l^  c  99»  having  ratUied  and  appeoved  the  aot  ^«  anent  the  ad- 
*^  miflrion  of  them  that  shall  be  presented  to  benefices  having  cure 
^  of  Bunistry/'  which  is  the  title  given  to  1567)  c.^^mthli  records, 
tkoa(^  k  has  been  omitted  in  the  printed  oopies.  Aud  the  charter 
of  the  church,  as  it  is  rightly  termed,  or  the  act  1592^  c.  1 1€,  con« 
finunol  only  that  act  of  1581,  but  aU  other  acts  in  favour  of  the 
dmirii,  whidi  it  ratified  and  confirmed.  *^  Our  soveraine  Lord 
**  sad  estates  of  this  present  Parliament,  fiollowing  the  lovabil  and 
**'  gade  example  of  their  predeo^ssours,  lies  ratified  and  appreeved, 
^  tod  be,the  tenour  of  this  present  act  ratifies  and  apprevls  all 
^'  liberties,  priviledges,  immunities,  and  freedom  quhatsumever, 
"  given  and  granted  be  his  Hienesse,  bis  regentes  in  his  name,  or 
"^  ome  of  his  predecessours,  to  the  trew  and  halie  kirk  presently 
'^  tttaUished  within  this  mhne,  and  declared  in  the  first  act  of  his 
'^  Hienesse  Parliament  the  t^ventie  day  of  October,  the  aeir  of 
**  God,  ane  thousand  five  hundredth  three  scour  nineteen  seires 
^  sad  otf  and  wkaisumeoer  acts  of  Park,  and  statutes  maid  of 
^  before  be  his  Hienesse,  and  his  RegeuteSy  anent  the  liberties 
'"aodfreedom  of  the  said  Kirk,  apedaity  the  flret  act  of  the 
^*  Psrlt,  balden  at  Edinburgh,  the  twentie-four  daie  of  October, 
"  the  Bcir  of  Ood  ane  thousand  fbse  hundredth  fmrscoir  ane 
^Ajns,  with  the  haili  particular  acts  there  mentioaedr  quhilk 
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^<  sail  be  al  sufficient  as  gi£  the  samin  were  here  expressed ;  and  all 
**  other  acts  of  Parliament  maid  sensinein  favour  of  the  trew  kirk.*' 

I  pray  your  Lordships^  particular  attention  to  the  ratification 
I  have  now  read,  for  it  goes  deep  into  the  question  of  the  sup- 
posed compact  between  the  church  and  the  state,  of  which  so 
much  has  been  said  on  the  other  side.  At  present  it  is  quite  plain 
that  the  act  1592,  did  not  repeal  or  alter  the  act  1567*  And  if  it 
had  done  so,  which  is  impossible  after  this  express  confirmation  of 
it,  it  could  only  have  done  it  tacitly ;  which  your  Lordships 
know  is  never  presumed  ;  for  in  the  words  of  Lord  Stair,  poste- 
rUyra  derogant  prioribus,  only  ^^  where  they  expressly  contradict 
*^  the  same,  or  are  inconsistent  therewith.'^  And  it  is  impossible 
to  maintain  that  there  was  any  direct  contradiction,  or  the  small- 
est inconsistency  between  the  two  acts  of  Parliament. 

But  in  the  next  place,  even  if  the  act  1592  had  repealed  that 
of  1567,  ^t  ^^8  itself  repealed  quoad  hoc.  It  was  first  annulled 
altogether  by  1612,  establishing  episcopacy.  It  was  renew- 
ed for  a  time  by  the  act  of  convention  1638,  and  was  again  re- 
pealed, at  the  restoration,  by  the  general  rescissory  act  when  epis- 
copacy was  restored.  And  finally  when  presbytery  was  re-esta- 
blished, the  act  1690,  c.  5,  renewed  and  re-enacted  the  charter 
of  1592.  It  was  not,  however,  re-enacted  simpliciter,  but  under 
the  express  exception  of  all  that  it  contained  on  the  subject  of 
patronage,  the  words  being  ^'  reviving,  renewing,  and  confirming 
^^  the  foresaid  act  of  Parliament  in  the  whole  heads  thereof,  ex- 
"  cept  that  part  of  it  relating  to  patronages ,  which  is  hereafter 
"  to  be  taken  into  consideration.''^ 

Afterwards,  by  another  act  of  the  same  year  1690,  c.  23,  pro- 
vision was  made  as  to  the  matter  of  patronage,  which  for  the  time 
altered  the  law  altogether ;  but  till  c.  23  was  passed,  under  chap- 
ter 5,  the  act  1592  stood  repealed,  and  the  original  act  of  1567 
was,  for  the  time,  the  standing  law  of  the  church. 

And  now  it  will  be  particularly  observed,  that  the  act  of  1690,  c. 
23,  which,  as  I  have  mentioned,  placed  patronage  on  a  different 
footing,  vas  itself  repealed,  in  so  far  as  related  to  patronage,  by 
1711 9  c.  12,  commonly  called  Queen  Anne^s  Act,  which  declares 
in  section  5.  '^  Declaring  always.  That  nothing  in  this  present 
^^  act  contained,  shall  extend  or  be  construed  to  extend,  to  repeal 
"  and  make  void  the  aforesaid  twenty-third  act  of  the  second 
"  session  of  the  first  parliament  of  the  late  King  William  and 
"  Queen  Mary,  excepting  in  so  far  as  relates  to  the  calling  and 
"  presenting  of  ministers,  and  to  the  disposing  of  vacant  stipends 
«'  in  prejudice  of  patrons  only.**'  But  the  5th  act  of  1690,  was 
not  then,  and  never  has  been  repealed ;  and  therefore,  under  it,  the 
statute  1592  still  stands  repealed  as  to  patronage ;  and  the  whole 
law  as  to  that  matter  is  left  as  it  was  before,  upon  the  act  1567 
•  2 
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mless  it  can  be  shown   that  there  is  some  other  act  which  has 
igain  placed  it  on  a  different  footing. 

Now  the  only  other  act  which  has  been,  or  which  can  be  re« 
ferred  to,  is  that  of  Queen  Anae  just  mentioned,  and  all  that  it 
ays,  is,  **  Be  it  therefore  enacted  by  the  queen's  most  excellent 
"*  majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiri- 
^  tiud  and  temporal,  and  commons,  in  this  present  parliament  as- 
*^  sembled^,  and  by  the  authority  of  the  same.  That  the  aforesaid 
^  tct  made  in  the  year  one  thousand  six  hundred  and  ninety,  in- 
**  tituled.  Act  concerning  patronages^  in  so  far  as  the  same  relates 
'^  to  the  presentation  of  ministers  by  heritors  and  others  therein 
^  mentioned,  be,  and  is  hereby  repealed  and  made  void.^^ 

The  way  in  which  the  presbytery  were  bound  to  have  received 
and  admitted  ministers,  '<  before  the  making  of  the  act  1711>^ 
(1690,  c.  23,  having  been  entirely  repealed  as  to  patronage,)  was 
the  way  in  which  the  law  stood  under  1690,  c.  5,  which  left 
1592  repealed  as  to  that  point  And  that  was  just  the  way  in 
which  it  was  placed  by  1567,  ^*  7»  ®^  which  I  have  been  speaking. 
But  this  is  a  point  which  has  been  maintained  by  my  learned 
friends  in  their  argument.  And  I  admit  that  they  are  right  in  the 
axgument,  that  the  case  of  patronage  was  left  just  as  it  stood  before 
the  act  1690,  c.  23  :  And,  although  they  do  not  admit  to  me,  I 
submit  it  to  your  Lordships  as  altogether  unquestionable,  that  the 
act  1592  must  now  be  read  without  the  astricting  clause. 

On  both  of  these  grounds  therefore,  viz. — l*^,  That  the  act 

1592,  does  not  in  any  respect  alter  the  act  1567  ^  ^^^^  2d,  That 

1592  was  itself  expressly  repealed  as  to  this  mattery  I  apprehend 

the  act  1567  ™^y  "^^  ^  ^^^^  ^^  ^^^  regulating  law  of  the  Church 

with  regard  to  the  induction  of  ministers.    It  is  expressed  in  these 

terms  :  *'  It  is  statute  and  ordained  by  our  Soveraine  Lord,  with 

**  advice  of  his  dearest  Regent,  and  three  Estates  of  this  present 

^'  Parlt.,  thai  the  examination  and  admission  of  ministers  within 

*^  this  realm,  be  only  in  the  power  of  the  Kirk  now  openlie  and 

'*  publickly  professed  within  the  samin.   The  presentation  of  laick 

*^  patronages  alwaies  reserved  to  the  just  and  ancient  patrones  ; 

^  — ^And  that  the  patron  present  ane  qualified  persoun  within  six 

*-'•  monethes  (after  it  may  cum  to  his  knowledge  of  the  decease  of 

^^  him  quha  bruiked  thebenefice  of  before,)  to  the  superintcndcr.t  of 

^  thay  partis  quhar  the  benefice  lyes,  or  ufhers  havand  commission 

"  of  the  Kirk  to  that  eflTect ;  utherwise  the  Kirk  to  have  power  to 

*'  dispone  the  samin  to  ane  qualified  persoun  for  that  time. 

'•  Providing,  that  in  caice  the  patron  present  ane  person  quali- 
'*  fied  to  his  understanding,  and  failzieng  of  ane,  ane  uther  within 
**  the  said  six  moneths  ;  and  the  said  superintendent  or  commis- 
"  sioner  of  the  Kirk  refuses  to  receive  and  admit  the  person  pre- 
"  sented  be  the  patron  as  said  is :"'' — There  is  no  mention  here  of 


106  MR.  bell's  speboh. 

grounds  of  refusal,  or  of  its  being  a  reviewable  judgmeiit,-^^^  It  sail 
^^  be  lesum  to  the  patron  to  appeale  to  the  superintendent  and  riiin- 
^*  isters  of  that  province  quhair  the  benefice  lyes,  and  desire  the 
**  person  presented  to  be  admitted,  quhilk  g^f  tbey  refuse,  to  ap- 
<^  peale  to  the  General  Assemblie  of  the  haiU  realme,  be  quhotne  the 
^^  cause  bean  decyded^  sail  take  end  as  they  dectme  and  dedair.*^ 

The  act  which  I  have  now  read  is  expressed  with  much  de&t^ 
ness  and  precision.  Without  pointing  out  in  detail  the  mode  in 
which  the  matter  was  to  be  conducted,  which  it  left  to  the  Chtirch 
to  arrange,  it  ordains  that  the  examination  and  admission  of  min- 
isters be  only  in  the  power  of  the  Kirk,  and  that  the  matter  being 
decided  by  the  General  Assembly,  **  shall  take  end  as  they  deceme 
*^  and  declair  ;^  and  for  my  own  part  I  do  not  see  how  it  is 
possible  to  add  any  thing  to  an  enactment,  the  words  of  which 
are  so  explicit.  I  presume,  indeed,  your  Lordships  can  require 
nothing  more  to  be  said  on  this  beanch  of  the  case.  But  a  moet 
undue  use  was  made  of  a  most  eminent  name,  and  sudi  as^mAw 
well  calculated  to  make  a  very  undue  impression  in  respect  to 
points  of  law,  in  a  question  with  which,  in  a  general  view,  he  wife 
intimately  acquainted  Sir  Henry  Moncrdfi*,  in  hts  life  of  Dr. 
Erskine,  found  it  necessary  to  explain  various  matters  relative  to 
the  constitution  of  the  Church  of  Scotland,  for  the  bene6t  of 
those  who  were  not  acquainted  with  it.  In  doing  this  be  stated  the 
views  of  the  two  parties  into  which  the  Church  was  divided ; — he 
did  this,  with  the  fairness  and  unpartidity  of  a  judge  summing  up 
evidence  to  a  jury ;  and  almost  never  gave  any  opinion  of  his  own. 
Yet  advantage  has  been  taken  of  this  to  represent  him  as  if  he 
had  entertained  the  views  of  one  of  the  parties  which  he  describes, 
although  every  act,  and,  I  may  say,  the  whole  course  of  his  life, 
was  opposed  to  those  views. 

But  on  the  point  now  spoken  of  he  did  entertain  an  opioioa:; 
and  considering  the  large  use  whidi  has  been  made  of  oth» 
passages  where  he  did  not  state  his  own  opinion  at  all,  I  must 
be  permitted  to  quote  what  he  says  from  the  Life  of  Dr.  Erdcine, 
p.  425.  ^^  When  those  two  acts  of  Parliament  are  taken  together, 
^*  to  a  person  who  had  no  system  to  maintain,  they  would  naturally 
^^  seem  to  have  laid  down  this  general  doctrine, — that  when  the 
^^  inferior  ecclesiastical  courts  refuse  the  induction  of  a  presentee 
^^  on  other  grounds  than  his  qualifications,  the  patron  may  retain 
^^  the  fruits  of  the  benefice ;  but  that,  having  a  right  of  appeal, 
^*  when  he  has  brought  the  question  by  appeal  from  the  inferior 
^'  courts  to  the  court  of  last  resort,  the  General  Assembly^  the 
*<  controversy  between  the  patron  and  the  inferior  courts,  must  be 
*<  terminaled  by  the  decision  of  the  Assembly^  which  the  act  1567 
^^  declares  to  be  authoritative  and  final,  and  that  there  must  also 
^^  terminate  the  patron's  right  to  retain  the  fruits  of  the  benefice. 


MR.   BSLL  8  8PEBCM.  lOj 

^  TbU  general  idea  receives  considerable  countenance  from  a 

^  fact,  which  can  scarcely  be  questioned^— that  neither  at  the  time 

"  of  the  act  le^SS*  nor  at  any  period  before  the  restoration,  will  it 

^  be  easy  to  find  examples*  by  which  a  patron  ever  atteiripted  to 

^  retain  the  fruits  of  a  benefice,  after  the  Greneral  Assembly  had 

''  deckled  against  the  induction  of  his  presentee ;  though  there 

^^are  certainly   examples  in  which  the  majus  bonum  ecdeBicB^ 

^  quite  independent  of  the  moral  and  literary  qualifications  of 

^  m£vidual  presentees,  has  determined  the  Assembly  to  refuse 

^  dieb  induction  ;  />r  in  which  the  Assembly  has  set  aside  presen- 

^  tees  as  disqualified  for  the  particular  charges  to  which  they  had 

^  been  presented,  on  grounds  quite  independent  both  of  their 

^  bMnrVtdge  and  their  morals.^ 

Kow,  my  Iiords,  if  the  law  be  as  I  have  explained  it,  it  might 
npttfy  very  litde  whether  the  act  of  Assembly  1834  was  in  the  mat- 
tor  of  the  Call  or  not,  for  at  least  it  very  clearly  relates  to  the  process 
«( tie  ordmaltoa  amd  adminion  of  ministers ;  and  there  is  no  quee- 
tioB  whatever,  that  ordination,  or  rather  collation,  which  includes 
both  ordination  and  admission,  is  one  of  those  purely  ecclesiastical 
steps,  all  of  which  I  have  shewn  to  be  in  the  power  of  the  Church, 
in  virtue  of  all  the  authorities  to  which  I  have  referred.  I  will 
not,  however^  neglect  either  the  point  about  the  calls,  or  that 
about  the  supposed  compact,  to  which  I  have  already  adverted. 

In  die  next  place,  however,  it  may  be  proper  to  notice  the  dis^ 
tinotion  attempted  to  be  made  by  Mr.  Whigham  between  ordina^ 
tion  and  collation,  which  last  he  assimilated,  and  perhaps  rightly, 
to  admission.  His  attempt  at  this  is  of  considerable  v^ue  in  my 
argument,  for  it  contained  an  admission  that  the  Church  is  su- 
preme as  to  ordination^  and  I  take  his  admission,  as  it  saves  any 
lartiser  argument  regarding  that  matter.  1  only  pray  your  Lord- 
ships to  keep  it  steadily  in  view.  I  do  not  contend  for  critical 
niceties ;  but,  if  cdlation  and  admission  are  the  same  thing,  then 
the  act  1567  gives  admisaon, — that  of  1592  expressly  confers  col- 
huioBf — and  ordination  is  expressly  admitted  to  me  ;  and  if 
there  is  any  other  distinction  in  law  between  admission  and 
coUatioo,  and  ordination,  it  is  one  which  will  not  serve  my  learned 
fiicnds,  for  ordination  precedes  admission,  and  it  is  quite  fruitless 
to  speak  of  admitting  or  oolhiting  without  ordination,  or  of  forcing 
imdmetum  by  any  power  that  cannot  first  ordain. 

Now  your  Lordships  will  recollect  that  I  am  not  denying  your 
power  to  consider  and  to  judge  of  the  ptooeedings  of  the  church 
mnits,  ^  ad  hnnc  effectum""  of  determining  who  shall  have  right 
fa  the  stipend.      1  oi^^X  ^V  ^^  present  that  you  can  neither  com- 
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pel  induction  by  the  church  courts  on  the  one  hand,  nor  prevent 
it  on  the  other.  You  have  heard  the  terms  of  the  act  15K7» 
which  was  ratified  simpliciter  in  all  its  parts  by  the  act  1581,  and 
that  again  by  the  act  1 592  ;  and  now  you  will  be  pleased  to  re- 
collect that  the  act  of  159'2  itself  declares,  that  the  act  1584  '<  shall 
*•  naeways  be  prejudicial  nor  derogate  any  thing  to  the  privilege  ' 
"  that  God  has  given  to  the  spiritual  office-bearers  in  the  kirk 
**  concerning  heads  of  religion,  matters  of  heresie,  excommunication, 
*'  ro^/aa'on,  or  deprivation  of  ministers;^'  "  and,  That  presbyteries 
"  shall  have  full  power  to  give  collation  upon  all  presentations.'' 

This  passage  does  not,  in  so  many  words,  repeat  the  declaration, 
that  the  decisions  in  the  church  courts  in  these  matters  should  be 
final.  But  your  Lordships  have  already  heard,  that  this  was  ex- 
pressly provided  by  3567-  And  therefore,  it  is  vain  for  my 
learned  friends  to  attempt  to  get  out  of  it,  by  what  they  say  as  to 
the  Second  Book  of  Discipline.  I  shall  have  occasion  to  consi- 
der that  book  more  fully  hereafter.  I  allude  at  present  to  the  at- 
tempt which  was  made  last  week  to  show,  that  all  the  passages  which 
it  contains,  and  which  were  not  specially  enacted  in  1592,  c.  116, 
were  rejected  by  the  State,  and  which  was  pushed  to  a  length 
which  would  almost  have  swept  away  the  Book  altogether.  Mr. 
Whigham,  if  I  understood  him  rightly,  remarked  that  no  more  of 
it  is.ingrossed  in  the  act  1592,  than  the  regulations  as  to  the  powers 
of  the  Assemblies,  Presbyteries,  and  Synods,  from  which  he  wish- 
ed it  to  be  inferred,  that  presbyteries  have  no  powers,  but  what 
are  conferred  by  direct  grant  in  this  or  other  acts  of  parliament. 
And  he  infers,  therefore,  that  the  act  in  question,  contains  no- 
thing more  than  mere  matter  of  regulation  ;  and  particularly  that 
every  thing  in  the  Book  of  Discipline,  which  is  not  enacted  in  ipsis- 
simis  verbis  in  the  statute,  was  meant  to  be  withheld.  To  this, 
I  might  answer,  that  the  special  mention  of  presbyteries  in  the 
act,  was,  because  it  was  the  first  act  which  was  passed  after  the 
establishment  of  distinct  presbyteries,  and  it  was  expedient  to  in- 
vest them  and  the  synods  with  the  powers  previously  vested  in 
superintendents,  and  what  were  called  Provincial  Assemblies,  and 
that  there  was  no  intention  either  to  withhold  or  to  take  away  any 
power  formerly  enjoyed  by  the  Churchy  although  it  was  not  re- 
enacted  from  the  Book  of  Discipline.  But  I  may  add,  that  Spot- 
tiswoode,  tells  us  that  the  king  was  very  unwilling  to  consent  to  the 
act  at  all,  which  he  got  rid  of  again  as  soon  as  he  could :  and  it  is 
clear  that  he  only  allowed  new  matter  to  be  inserted  in  it.  Now, 
all  the  other  powers  of  the  church  generally  were  either  contained 
in  or  were  the  consequences  of  former  acts^  or  were  well  under- 
stood and  admitted  to  be  in  the  possession  of  the  church — and 
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nfer  alia  the  supremacy  of  the  church  in  the  matter  of  induction 
ludbeen  directly  declared  in  the  act  1567* 

And  now  in  respect   to  the  astricting  clause  in  the  act  1592, 
vhich  is  said  by  my  friends  to  have  over-ruled  every  other  pro- 
vision irith  regard  to   the  admission  of  ministers.     I  need  scarce- 
ly have  paused   to    observe  on  the  words,    "  qualified   person'' 
therein  used,    were    it    not  for  Mr.  Whigham's   assertion,  that 
they  mean  a  person  who  had  got  what  he  calls  the  stamp  of  a 
licence  from  the   church  to  preach.     I  know  very  well,  that  in 
popular  debates  on  the  subject  of  patronage  in  the  General  As- 
Kmbly,  the  expression  was  invented,  and  is  currently  used  as  a 
cor  sonata  which   saves  some  circumlocution.     I  know  also  that 
it  has  even  found  its  way  into  pamphlets  and  other  publications. 
Bat  this  loose  mode  of  expression  will  not  do  in  a  court  of  law ; 
for  your  Lordships  will  remark  that  the  term  "  qualified  persons'' 
is  used  in  the  Acts  of  Parliament,  at  a  time  when  no  licentiates 
were  imown  in  the  Church  of  Scotland ;  and  consequently  that  it 
was  used  merely  in  contradistinction  to  those  who  should  be  un- 
able to  stand  their  trials  at  all,  at  a  time  when  patrons  had  im- 
mediately before  beerf  claiming,  or  at  least  exercising  the  right,  of 
appointing  parties  who  had  never  been  bred  to  the  church,  nor 
made  divinity  any  part  of  their  studies.     The  fact  is,  that  so  late 
as  the  beginning  of  the  lyth  century,  no  licence  was  required  to 
entitle  a  man  to  receive  a  presentation  ;  and  it  is  vain  to  talk  in  this 
Court  of  the  stamp  of  a  licence.     I  apprehend,  therefore,  that  the 
act  1592,  meant  only  persons  who  had  previously,  or  who  could 
after  the  date  of  their  presentations,  undergo  the  necessary  trials  ; 
and  I  say  that  the  act  must  either  be  read  in  conformity  with 
that  of  1567»  or  that  it  stands  repealed  in  the  manner  which  I 
have  endeavoured  to  explain. 

But  in  truth,  the  very  next  statute  1592,  chap.  117»  which 
seems  to  have  been  passed  on  the  same  day  as  chap.  116,  points 
out  the  legal  remedy  for  any  wrong  which  may  be  done  by  the 
church  in  this  matter ;  for  it  contemplates  the  very  case  of  the 
church  wrongfully  refusing  to  admit  a  qualified  person  ;  and  it 
bears,  **  provided  always  in  case  the  presbytery  refuses  to  admit 
^  any  qualified  minister  presented  to  them  be  the  patrone,  it  sail 
^^  be  lauchful  to  the  patrone  to  retaine  the  haill  fruites  of  the  said 
^  benefice  in  his  awin  handes." 

I  have   now    to  advert   to   the  fact,  that  our  standard   au- 
thorities  have  interpreted  the   powers   of  the  church,  and  the 
nature  of  the  redress  which  patrons  are  entitled  to  have  against 
any  wrong  which  may  be  done  by  the  church,  exactly  in  the 
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manner  which  I  have  attempted  to  do.  Thus,  Forbes  ob- 
serves, p.  49.  *'  If  the  church  reitised  to  admit  a  quaKfied 
^'  minister  presented  by  the  patron»  he  might  retain  the  frnits 
<<  of  the  benefice  in  his  hands.  Not  as  if  he  could  appropriate 
*^  the  vacant  stipends  to  himself,  since  that  were  a  kind  of 
*'  sacrilege,  but  only  apply  them  to  pious  uses,  wherein  patrons 
^<  have  frequently  been  determined  by  Acts  of  Parliament.'^ — Act 
115.  parlt.  12.  Act  1.  parlt.  21.  Ja.  6th. 

In  like  manner,  Erskine,  in  considering  the  question,  <^  What 
<<  if  the  presbytery  shall  refuse  to  admit  the  presentee  ?""  remarks, 
*^  Hence  the  admission  of  one  into  a  church  by  the  presbytery, 
*'  in  opposition  to  the  presentee,  though  it  may  confer  on  the 
^<  person  admitted  a  -pastoral  or  spiritual  relation  to  that  church, 
<<  cannot  hurt  the  civil  right  of  the  patron,  who,  therefore,  may 
*^  retain  the  stipend,  as  if  the  church  had  continued  vacant.'" 
(Hale,  ii.  213.  Cochrane,  Diet.  p.  9951.)  ''  And  this  doctrine 
^^  was  confirmed  by  a  judgment  of  the  House  of  Lords,  April 
<<  17^»  on  an  appeal  in  the  case  of  Dr.  Dick,  then  minister  of 
"  Lanark,  (Diet.  p.  9954.)  The  patron's  right  of  retention  how- 
<'  ever  must  not  be  understood  in  the  sense  of  the  old  acts,  as  if 
"  he  had  the  absolute  property.  He  can  dhly  retain  as  a  trustee, 
*'  on  the  footing  of  the  present  law."' 

I  request  your  Lordships  to  bear  particularly  in  mind  the  words 
of  Forbes,  <^  refused  to  admit  a  qualified  minister  presented  by 
^^  the  patron  ;*"  and  those  of  Erskine,  ^^  Admission  by  the  pre»- 
*^  bytery  in  opposition  to  the  presentee.''^  Recollect  also  the 
words  of  the  act  1592,  and  you  have  a  perfect  answer  to  the 
attempt  which  was  made  by  my  learned  friend  to  draw  a  distinct 
tion  between  what  he  calls  illegal  vacancies,  and  vacancies  during 
the  dependence  of  the  necessary  proceedings.  Of  that  point, 
however,  I  will  take  no  farther  notice ;  for  the  question  as  to  the 
disposal  of  the  vacant  stipend,  or  as  to  the  nature  of  such  vacancy 
cannot  be  determined  in  any  question  with  my  clienU. 

Before  qnitting  the  subject  on  which  I  was  speaking,  I  have 
next  to  advert  to  a  collateral  proof  of  the  entire  independence  of 
the  Presbyterian  Church  in  the  matter  to  which  I  have  been  ad*- 
verting.  Presbyter}',  as  I  mentioned,  was  abolished  in  1606 ;  and 
the  act  1592,  which  had  been,  for  some  time  previously,  evaded, 
was  repealed  in  1612, — ^and  by  the  first  act  of  that  year,  it  was 
declared,  that  presentations  should  thenceforth  be  made  to  the 
bishops  instead  of  the  presbyteries.  Now  that  act  gave  a  civil 
process  to  the  patron  and  his  presentee,  which  had  been  entirely 
unknown  in  Presbyterian  times.  The  words  of  the  act,  which 
passed  in  the  22d  Parliament  of  James  VI.,  are  as  follows  :^- 
*^  Provyding  alwise  in  case  any  archbishop  or  bishop  should  refuse 
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^\o  adnit   any  qualified  minister^  (accepting  the  presentation 

'^  gmmted  to  biiD,  and  teho  hath  bene  once  received  and  admitted 

^l»  the  fuiftcttcm  of  the  ministry,  being  then  still  trndepryved) 

"*  pvesented  to  them  be  the  patron.  In  the  case  of  any  sik  refuse, 

*^— It  shall  be  lawftil  to  the  patron  toreteine  the  whole  fruicts  of 

"the  said  benefice  in  his  awn  hands.     And  ather  hee  or  the 

'^  Paioche  wanting  a  pastor,  be  reason  of  the  not  planting  of  the 

"  Kirk,  (In   case  the    refusal  thereof  come  be  the  bishop)  may 

^^  csi&jplaine  thereof  to  his  archbishop,   and  if  ather  the  arch- 

"  bishop  be  the  refuser,  or  else  doth  not  give  due  redresse  being 

''  eomplaVned  unto^  In  that  case  the  Lords  of  his  Majesty's  privy 

^^  connsett,  upon  the  parties  complaint  of  the  'refiise,  and  no  suffi- 

"^  cient  reason  being  given  for  the  same,  sail  direct  letters  of  hom- 

'^  ing,  charing  the  Ordinary  to  do  his  duty,  in  the  receiving  and 

*^  adnitdng  of  sik  a  person  as  the  said  patrone  hes  presented." 

Now,  my  Lords,  even  this  power  was  not  given  in  order  to 

compel  the  Church  in  all  cases  to  grofU  ordination,  or  to  remedy 

any  wrong  which  might  be  done  by  their  refusal  to  do  so.     It  was 

only  in  the  case  of  ministers  who  had  been  previously  ordained, 

that  the  power  was  bestowed,  so  careful  was  the  legislature,  even 

in  those  days,  not  to  jArmit  the  civil  power  to  interfere  witif  any 

thing  that  was  purely  ecclesiastical  in  its  nature.     The  civil  ruler 

was  then  supreme  over  the  Church  ;  but  no  such  supremacy  is 

admitted   to   exist  in  our  Presbyterian  Church,   and  no  such 

powers  as  I  have  mentioned  were  ever  renewed  in  pesbyterian 

tines.     And  the  very  fact  of  its  having  been  necessary  to  pass 

snch  an  act  in  1612,  shews  that  it  had  not  been  understood  to  be 

the  law  before  then,  although  the  act  of  1692  was  then  recent, 

and  fully  in  the  memory  and  knowledge  of  those  who  carried 

through  the  act  1612. 

In  aid  of  his  argument  Mr.  Whigham  next  spoke  of  a  compact, 
as  he  called  it,  between  the  church  and  the  state.  He  did  not  tell 
us  what  it  was,  nor  how,  nor  when  it  was  entered  into.  I  almost 
thought  he  meant  to  say,  that  it  was  in  1592,  hut  I  declare  I 
cannot  find  it  either  there,  or  at  any  other  time.  He  referred  to 
looce  exptessions  in  popular  debates.  He  referred  to  historians. 
Biit  there  was  one  historian  more  important  than  all  the  rest, 
whom  he  probably  omitted,  because  he  would  have  been  told,  that 
he  was  partial  to  his  side  of  the  question.  But  I  shall  not  omit 
him,  both  because  from  his  hostility  to  presbytery,  his  testimony 
in  my  favour  must  be  beyond  all  suspicion,  and  because  he 
^tesdy  tells  us,  that  when  he  wrote  his  book,  he  had  the  ori- 
gSBMk  of  the  documents  to  which  he  refers,  before  him. 

I  have  denied  that  there  is  any  evidence  of  any  thing  that  can 
he  celled  a  direct  compact  between  the  church  and  the  state.  There 
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had  been  conferences,  as  might  have  been  supposed,  at  variouft 
times,  and,  if  my  friends  will  have  it,  there  bad  been  an  attempt 
at  a  compact  in  the  year  1578,  which  is  thus  described  by  arch- 
bishop Spottiswood  in  his  history,  p.  289*  "  Daring  these  content 
"  tions,  in  the  sUte,  Mr.  Andrew  Melvil  held  the  Church  busied 
^<  with  the  matter  of  policy,  which  was  put  in  form,  and  presented 
<(  to  the  Parliament  at  their  sitting  at  Stirling.  The  Estates 
^<  having  no  leisure  to  peruse  it,  gave  a  commission  to  divers  of 
<^  their  number  to  meet  and  confer  with  the  Commissioners  of  the 
<^  Church,  and  if  they  did  agree,  to  insert  the  same  among  the 
"  acts  of  Parliament.  How  these  affairs  went,  and  what  effect 
^*  the  Commission  took,  because  of  the  business  that  afterwards 
<'  was  made  about  the  same,  is  necessary  to  be  known ;  wherefore 
*<  I  thought  meet  to  set  down  the  form  of  policy  as  it  was  present-. 
<^ed,  with  the  notes  of  their  agreement  and  disagreement,  as  they 
"  9tand  in  the  original^  which  J  have  by  me!''' 

Having  thus  stated  the  causes  and  grounds  of  his  knowledge  o€ 
the  matter,  Spottiswood  next  inserted  in  hia  pages  the  whole  of 
the  Second  Book  of  Discipline,  to  which  he  gives  the  name  of 
the  Book  of  Policy,  and  although  he  has  made  more  subdivU 
siontf  of  its  sections  than  appear  in  th#  copies  which  are  now 
usually  read,  the  matter  is  precisely  the  same  in  them  all,     NqW|  it 
is  material  to  observe,  that  all  the  different  articles  in  the  book,  ^re 
marked  by  him  upon  the  margin,  as  having  been  con$idered^  in 
one  way  or  other,  by  the  persons  who  had.  the  managem^eql  €Uf 
the  conference  on  the  part  of  the  civil  authorities,  and  that  th^ 
different  answers  are  there  very  e^cpressly  inserted.     Spmetimea. 
the  demand  of  the  Church  is  delayed,  or  referred  for  further  dis- 
cussion.    Sometimes  it  is  referred  to  the  determiuation  of  Parlia- 
ment.    Sometimes  it  is  agreed  to  at  pnce  and  siiopliciter.     And 
sometimes  it  is  agreed  to  under  certain  qualifications,  which  are 
expressly  entered  in  the  margin  of  Spottiswood's  work,  as  from . 
the  original  lying  before  him  at  the  time  when  he  wrote.     The 
reason  of  these  distinctions  between   the   mpde  in  which  dif&T 
rent  passages  of  the  Book  of  Discipline  was  treated,  is  plain 
from  the  whole  context  of  .|.he  publication,  and  from  tlie  whole  i 
course  of  the  law.     It  is  quite  clear  that  there  were  cextaio  n^at*- 
ters  which  were  well  understood  at  the  time  to  hi^ve  beeji  pre-. 
viously  vested  in  the  Church,  and  with  which,  4C€;ordingly,  the 
civil  commissioners  held  themselves  entitled  to  deal,  by  admitting  ^ 
them  at  once ;  while  there  were  otliers  which  had  not  been  so  es--  \ 
tablished,  and  which  tbey  therefore  thought  required  further  cpa-  . 
sideration,  or  which  could  not  be  touched  without  the  direct  au-»  , 
thority  of  Parliament  i 

Now,  it  is  very  remarkable,  that  the  power  of  the  Church 
of  Scotland  to  make  or  enact  laws  for  itself  in  relta  eccUsias^  . 
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™> — ^\uc\i  \s   one    of   the  matters  not  specially  enumerated 

mthecYkarter  of  1.592, — and  which  therefore  my  learned  friend, 

^TSA^Vf  enough  for  an  experienced  church  lawyer,  as  we  all 

Wn  \i\m  to  be,  thought  himself  warranted  in  asserting  to  have 

been  rejected — ^is  expressly  mentioned  by  Spottiswood  as  having 

lieen  among  the   class  of  those  with  which  the  commissioners 

keid  themselves  entitled  to  deal.     And  while  neither  party  con- 

oived  that  it  required  any  new  parliamentary  enactment,  it  is 

sdn  more  remarkable,  that  it  is  agreed  to  tvith  an  txplanatum 

which  shews  that  it  had  been  fully  and  maturely  considered. 

Using  the  very  words  of  the  Book  of  Discipline,  Spottiswood, 
p.  296,  §  il,  states  the  demand  to  have  been — "  They  have 
^  power  also  to  abrogate  and  abo/ish  all  statutes  and  ordinances 
*^  ctmceTRing  ecclesiastical  matters^  that  are  found  noisome  and 
^  nnprofi table,  and  agree  not  with  the  time,  or  are  abused  by  the 
**  people."  And  the  answer  which  was  given  to  it  is  stated  on 
the  margin  to  have  been  in  these  very  remarkable  words,  where 
the  reason  for  admitting  it  is  expressly  assigned.  ^'  Agreed,  that 
^  €is  they  make  acts  in  spiritual  things^  so  they  niay  alter  the 
•*  stime  as  the  necessity  of  time  requires.'''' 

I  have  DOW,  my  Lords,  to  observe,  that  from  the  very  beginning 
cf  the  reformation,  the  church  has  exercised  the  power  thus  distinctly 
admitted  in  157B,  of  making  and  unmaking  laws  at  its  pleasure, 
in  all  matters  whether  of  a  spiritual  or  merely  of  an  ecclesiastical 
nature  ;  and  that,  too,  in  all  the  forms  used  in  Acts  of  Parliament, 
whether  enacting,  rescinding,  or  declaratory,  over  which  no  civil 
eoort  has  ever  yet  ventured,  or  has  ever  been  so  much  as  asked  to 
exercifie  any  controlling  authority  whatever,  till  at  last  the  mere 
abridgment  of  its  acts  has  filled  a  moderately  thick  octavo  vol- 
nine.  Some  of  your  Lordships  who  have  been  members  of  the 
Geoeral  Assembly,  know  this  to  be  the  case.  You  know  that  it 
is  a  power  which  has  be^i  exercised  without  complaint,  and  with* 
oat  objection,  in  every  year  of  the  existence  of  the  church  ;  and 
tfaereibre  I  shall  confine  my  notice  of  the  subject  to  one  particu- 
lar instance,  which  I  select,  because  it  was  framed  by  Principal 
Hill,  who  for  many  years  ruled  the  deliberations  of  the  General 
Assembly,  and  who  is  known  to  have  belonged  to  that  portion  of 
the  diurch  which  got  the  name  of  the  moderate  party,  and  was 
the  most  inclined  to  acknowledge  any  authority  there  might  have 
heea  on  the  part  of  the  civil  power,  to  interfere  with  her  delibe- 
mdtms.  I  allude  to  the  Act  of  Assembly  I8I79  against  the  union 
oFoSces  by  which  clergymen  were  prevented  from  holding  pro- 

kBBorsbips  in  universities,  excepting  in  a  few  excepted  cases ; 

wJkicfc  was  clearly  in  the  sense  of  my  learned  friend,  an  encroach*. 

meat  on  their   patrimonial  rights,  but  which  was  unanimously 
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agreed  to  by  the  church,  and  has  never  been  complained  of  by 
any  person  whatever. 

Wednesday,  29th  November. 

I  think  I  established,  in  the  course  of  my  statement  yesterday, 
the  power  of  the  ecclesiastical  courts  to  decide  without  appeal*  in 
all  cases  which  can  occur  respecting  the  appointment  and  deposit 
tion  of  ministers,  and  to  pass  such  laws  of  their  own  authority,  as 
may  appear  to  them  to  be  necessary  for  the  regulation  and  deter- 
mination of  those  matters,  provided  that  in  doing  so  they  do  not 
interfere  with  any  civil  proceeding ;  that  is,  with  any  matter  which 
it  belongs  to  the  civil  court  to  determine. 

Before  adverting  to  the  matter  of  the  call,  which  is  an  ecclesi- 
astical step  towards  the  examination  and  ordination  of  ministers, 
I  beg  leave  to  request  your  Lordships^  attention,  in  the  next 
place,  to  the  decisions  which  have  been  pronounced  in  similar 
cases.  I  do  so  at  this  stage,  because  those  decisions  relate  more 
to  the  general  question  of  the  respective  powers  of  the  civil  and 
ecclesiastical  courts,  than  to  the  exact  regulation  of  the  matter  of 
the  call.  And  from  those  cases  I  think  it  will  appear,  that  your 
Lordships'  predecessors  held  that  they  had  no  right  to  interfere 
with  the  proceedings  of  the  ecclesiastical  courts,  as  to  the  admis- 
sion of  ministers,  and  never  have  interfered  at  all,  excepting 
when  it  appeared  that  the  presbytery  was  endeavouring  to  proceed 
upon  the  jus  devolulum,  and  claiming  to  themselves  the  exercise 
of  the  civil  right  of  patronage. 

The  first  case  which  I  shall  mention,  is  that  of  Hay  v.  the 
Presbytery  of  Dunse,  26th  February  1749,  which  I  take  up  be- 
fore those  of  earlier  date,  because  the  principles  laid  down  in  it, 
appear  to  me  to  contain  a  key  to  all  the  others  relied  on,  either 
by  my  learned  friend,  or  on  this  side  of  the  bar :  and  I  will  pre* 
face  the  quotation  of  it  by  observing,  that  according  to  the  consti- 
tution of  the  Church  of  Scotland,  there  are  two  matters  involved 
in  the  appointment  and  admission  of  ministers  ;  the  one  the  right 
of  patronage,  which  is  entirely  civil ;  the  other,  the  right  of  ex- 
amination, ordination,  and  collation,  which  are  purely  ecclesiasti- 
cal. Or  at  least  if  there  is  any  distinction  as  to  collation  or  ad- 
mission, the  last,  equally  with  the  others,  has  been,  and  is  neces- 
sarily, placed  by  law  in  the  ecclesiastical  courts,  as  it  cannot  be 
performed  at  all,  unless  when  it  is  preceded  by  the  ecclesiastical 
steps.  And  while  the  Court  of  Session  is  supreme  in  all  that 
relates  to  the  civil  right  of  patronage ;  the  other  matters  belong 
entirely  to  the  "church. 

There  were  two  questions  in  the  case  of  Dunse.  The  first  was 
with  regard  to  the  right  of  a  patron  who  had  not  taken  the  oaths 
to  government,  to  exercise  his  functions  through  the  medium  of 
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a  commissioneT   who  had  done  so.     The  other  was  about  the 

power  of  the  Court  of  Session  to  interfere  with  what  the  church 

had  done   in    the  matter   of  inducting  and  admitting   a  person 

different  from  the  patron'*s  presentee.     But  it  did  not  conipre<- 

knd  the  farther,    and  much  more   serious  question,  which  is 

msed  in  the  present  case,   about  the  right  of  the  civil  court 

to  find,  or  even  to  express  any  opinion  at  all,  touching  the  pro- 

ceedings  of  the  church  courts  in  refusing  to  induct^  or  to  try 

on  any  pretence  whatsoever.     No  such  attempt  was  ever  made 

tin  now.     And  even  as  to  the  far  inferior  questions  which  were 

tctually  raised,  it  will  be  seen,  that  while  the  court  held  itself 

enuded  to  decide  the  civil  question,  when  there  were  competing 

daimants  to  the  stipend,  thep  refused  to  decide  it  in  a  question 

vilk  the  presbytery,  which  is  our  case  here.     And  they  refused 

to  interfere  at  all  in  the  qttention  of  induction^  as  being  one  with 

which  they  had  no  right,  as  it  is  expressed  in  the  report,  ^'  to 

**  meddle.'" 

There  are  two  reports  of  that  case,  which  are  not  contradictory  ; 
but  I  shall  confine  myself  to  that  of  Lord  Monboddo,  as  being 
more  precise  and  distinct  than  the  other  on  the  questions  to 
which  I  have  last  alluded,  although  it  is  not  that  which  was 
referred  to  by  Mr.  Whigham.  It  is  in  the  5th  volume  of  Brown's 
Supplement,  p.  7^8,  where  it  is  thus  stated : 

**  A  declarator  was  brought  at  the  instance  of  Mr.  Hay,  as 
"  patron  of  the  parish  of  Dunse,  against  the  presbytery  of  Dunse, 
**  to  have  it  found  and  declared,  primo^  That  he  was  patron  of 
^  the  said  parish  ;  secundo^  That  he  had  presented  a  person  who 
**  was  duly  qualified  to  accept  (by  taking  the  oaths  to  the  govern- 
**  ment)  and  had  accepted ;  tertio.  That  the  presbytery  had  no 
"  right  to  present  pro  hoc  vice  tanquam  jure  devoluto.  The  occa-^ 
**  sitm  of  this  process,  was  the  presbytery* s,^  (not,  your  Lordships 
will  observe,  exercising,  or  attempting  to  exercise  the  jus  devolu- 
Ivm,  but)  '^  appointing  a  moderation  at  large^  notwithstanding  of 
**  the  presentation,  upon  which  the  patron  appealed  to  the  synod, 
*^  and  at  the  same  time  brought  this  process. 

Lord  Gillies, — What  is  a  moderation  at  large  ? 

Mr.  Bell, — A  call  at  large  is  a  mode  by  which  the  people 
choose  dietr  own  minister  without  any  presentation,  or  other  exer- 
cise of  the  right  of  patronage  ;  and  when  sanctioned  by  the  pres- 
bytery moderating  in  it,  it  is  effectual  to  constitute  the  spiritual 
relationship,  and  the  right  to  exercise  all  the  functions  of  a  pa- 
rish minister,  whether  the  stipend  and  other  emoluments  are  to 
belong  to  the  person  so  appointed  or  not.     The  rep  )rt  proceeds, 

**  It  was  objected  on  the  part  of  the  ^)Te8bytery,  primo,  That 
**  they  were  not  proper  contradictors  in  a  question  concerning  the 
*'  r^ht  of  patronage  ;  and  that  a  declarator  of  the  right  against 
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^.  them,  could  have  m  effect  agaiiut  the  heritors,  in  a  questioa  ooii^ 
<<  cerning  the  vacant  atipeiKl,  or  against  the  crown,  or  any  other 
**  competing  patron,  ^eoundo^  That  by  th«  Jth  act|  anno  1567» 
<<  the  admissifon  and  examination. of  minuters  w^re  declared  to  be- 
^*  long  solely  to  the  church ;  and  in  case  of  any  dispute  betwixt 
"  the  patron  and  the  church  about  the  admission  and  collation  q€ 
"  a  minister,  the  matter  wa9  finally  to  take  end  before  the  General 
*<  Assembly ;  and  accordingly,  while  Presbytery  was  the  esta* 
*<  blished  religion  in  Scotland,  there  is  no  example  of  any  such 
<<  mil  process  issuing  against  a  presbytery,  or  other  church  judica* 
'  **  ture,  obliging  them  to  ordain  and  admit  a  presentee,  or  to  shew 
<^  cause  for  their  refusal,  as  was  us^d  against  the  bishops  in.  the 
<*  time  of  episcopacy.  Tertio,  There  was  reason  to  believe,  thatia 
<<  this  case,  Eklton  was  trustee  for  Drummehder,  a  patron  that 
*<  was  not  qualified  to  present,  by  having  taken  the  oaths  to  the 
«<  governnientt  and  it  was  not  in  the  power  of  a  patron .  to  evade 
^  the  law  by  making  such  dispositions  in  trust.'^. 

^<  To  which  it  was  answered,  primOi  that  the  only  desigp  of  the  > 
<^  declarator  was  to  establish  the  patron's  right  against  the  presby-^ 
<<  tery»  who  were  by  law  patrons,  in  case  be  had  failed  to  present 
^'  within  the  six  months,  and  in  such  a  proceiss,  to  be  sure  the 
**  presbytery  were  proper  parties.  Secundoy  that  the  7th  act,^ 
<<  1<567>  plainly  related  only  to  the  power  of  examining  and  admits, 
**  ting  ministers^  if^  upon  examination^  they  are  found  qualified^ 
*^  which  i$  cerlai^  wholly  in  the  church ;  and  with  respect  to  it 
"  only  the  appeal  lies  to  the  Creneral  Assembly,  where  the  matter 
**  is  to  take  end ;  but  it  cannot  be  supposed  to  give  an  iffbitrat^ 
^^  right  to  the  presbytery  to  settle  a  man  other  than  the  pre^enlecy 
^^  who  should  have  right  to  the  stipend,  oMertciise  thepatron^A  right 
<<  reserved  by  the  act  would  signify  nothing*  N0W3  as  to  the 
*<  church'^s  power  of  examination  and  ordination,  nothing  is  here 
^  concluded.  The  process  only  relates  to  the  patron's  right  to 
<<  present,  and  the  presentee's  right  to  accept,  and  whatever  be 
*<  the  issue  of  it,  it  can  never  hinder  the  church  to  reject  the  pre^ 
"  sentee  upon  trial.^ 

Here  the  power  of  rejection  upon  trial  is  specified  as  one  way 
in  which  the  presentee  may  be  disappointed ;  and  your  Lordships 
will  particularly  renuirk  what  follows,  which  contains  the  distinct 
admission  of  the  piUron  that  the  jpresby  tery  were  entitled  to  refuse 
to  try  the  presentee  at  all;  for  in  the  argument  for  the  patron  it 
is  said,— 

<^  IJf  they  please  thy  piay^  without  giving  him  any  trials  settU 
«<  another p  but  then  that  other  will  have  no  right  to  the  stipend  i.ajx^ 
*'  this  process,  in  so  far  as  it  warns  the  presbytery  of  this,  and  lets 
^'  them  see  what  they  are  doing,  ought  to  be  reckoned  a  service  to 
««  the  church,     Tertio,  Beltcn,  though  he  holds  this  patronage  of 
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"Dfttmntehier  only  during  his  IiTe,  has  declared  upon  oatb,  he^ 

"fcre  the  presbytery,  that  he  was'  not  trustee  for  Dniniiiieliicr, 

^%tikh  the  LiOTtl^  auiitaiiied  ;  iissent,  Arniston,  who  declared  his 

"  opimoti  that  an  tirriqaalified  patron  could  not  elude  the  law  by 

**  coaTeying  his  right  in  ttust  to  another. 

^Thtrt  wert  tttktt  iwb  conclusions  of  thcf  declarator  wWch  the 

*•  lords  would  noft  meddle  with.     Tht  one  was,  that  the  stipend 

"da  beiong-  Co  the  patron  till  the  presentee  Was  settled.     This 

►  ***€  Lord«  did  not  think  competent  to  Be  dedared  against  the 

**  fnAytny^  who  never  could  have  any  ri^t  to  the  stipend.    The 

''other  was,  that  the  presbytery  ought  to  be  discharged  to  mode- 

^rate  a  call  at  large,  or  settle  any  other  man,  iecause  that  atas 

^  uOerfermg  with  the  power  of  ordination^  or  the  internal  policy 

^  of  the  ehwrchy  with  which  the  Lords  thought  they  had  nothing  to 

Here,  then,  your  Lordships  have  a  case  where  the  patron  ad- 
mitted, because  he  could  not  deny,  the  independent  jurisdiction  of 
tht  ecclesiastical  Courts ;  and  particularly  and  expressly  the  right, 
or  the  power,  to  refuse  to  tr^ ;  and  wbete  this  court  would  not 
declare  against  th^  presbytery  as  to  the  stipend — distinctly  because 
they  were  not  the  proper  contradictors^— and  would  not  interfere 
at  in  to  prevent  the  induction  of  a  person  different  ftom  the  pa- 
tron's presentee,  because  they  were  clear  that  they  had  no « juris- 
dietion  in  ecclesiastical  matters. 

The  next  case  to  which  I  shall  refer  is  that  which  was  so  largely 
quoted  from  on  the  other  side,  Moncriefft;.  Maxton,  15th  Feb. 
1735.  The  report  in  Morrison,  p.  9909,  is  al)  to  which  it  seems 
to  he  necessary  to  refer  your  Lordships  :^- 

In  that  case,  the  patron  granted  a  presentation  in  fiivour  of  Mr. 
Matthew  Moncfeiff,  but  the  presbytery^  instead  of  sustaining  it^  or 
agrteiitg  to  act  ktpon  it  03  a  tiaUd  presentation,-  at  a  meeting  **  which"* 
(as  the  session  papers  quoted  by  the  pursuers  bear,)  '*  was  still  a 
**  considerable  time  within  the  six  months,  (and  therefore  before 
the  JUS  devofutitni  had  accrued,)  so  far  rgected  the  presenta^ 
**  tion,  that  they  appointed  a  moderation  at  large  of  a  call  to  a 
**  minister  for  the  lyth  July,  as  if  the  right  if  presentation  had 
**  been  in  the  preshytenfs  hands/^  And  a  crfl  having  been  given  by 
die  people  to  a  Mr.  Maxtoh,  the  church 'courts  ultimately  settled 
him.  Then  the  question  arose,  not  whether  Mr.  Moncreiff,  who 
had  the  presentation^  was  entitled  to  the  stipend,  but  whether  Mr. 
Maxton  settled  not  only  without  the  patron^s  presentation,  but  in 
defiance  of  the  presentation  to  another  person ;  and  when  there 
was  no  pretence  for  maintaining  that  they«s  devolutum  had  fallen 
to  the  presbytery t  vras  entitled  to  the  stipend  ? 

The  question  for  decision  by  the  conrt  was  ike  civil  question  as 
to  a  patrimonial  right.     That  they  might  be  enabled  to  determine 
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that  point,  the  court  had  to  judge  of  the  validity  of  the  niinister''» 
admission.  But  in  doing  so,  they  did  not,  a's  your  Lordships 
have  been  asked  to  do  here,  attempt  to  decide  any  thing  with 
regard  to  the  ecclesiastical  steps  of  callings  trials  or  induction,' 
They  judged  solely  and  exclusively  of  the  civil  question  of  presen- 
tation ;  and  the  party  inducted  having  neither  a  presentation  from 
the  legal  patron,  nor  from  a  presbytery  to  whom  any  right  had 
fallen  ywre  devoluto^  it  was  obvious  that  he  could  have  no  right  to 
the  stipend.  In  truth,  the  whole  argument  of  the  minister  who 
had  been  admitted,  was  quite  inapplicable,  the  court  not  being 
called  upon  to  determine  anything  as  to  the  validity  of  the  proceed- 
ings of  the  presbytery y  in  reference  to  the  conferring  of  the  pastoral 
office^  which,  it  will  be  particularly  observed,  was  acknowledged  on 
all  hands  to  belong  to  him;  And  the  right  of  the  party  settled  by 
the  call  at  large  was  one  which  could  not  be  touched,  and  was  not 
attempted  to  be  touched  by  the  civil  court. 

Accordingly,  in  the  sentence,  nothing  like  what  is  now  asked  was 
done.  The  judgment  was,  '<  that  the  right  to  a  stipend  is  a  dvil 
**  right,  and  therefore  that  the  court  have  power  to  cognosce  and 
^<  determine  upon  the  legality  of  admission  of  ministers,  ad  hunc 
^<  effectum^  whether  the  person  admitted  shall  have  a  right  to  the 
**  stipend  or  not.*"  Now,  we  have  never  disputed  this.  On  the 
contrary,  we  fully  admit,  that  to  the  effect  of  deciding  the  con- 
clusions as  to  the  stipend,  this  court  is  entitled  to  look  at  the  pro- 
ceedings of  the  presbytery,  and  judge  whether  they  have  only 
exercised  the  powers  which  belong  to  them  by  law,  or  have 
acted  ultra  vires^  and^  consequently  illegally.  Your  determi- 
nation on  this  matter,  however,  must  necessarily  be  against  the 
other  parties,  whose  case  has  not  yet  been  taken  up,  and  not 
against  the  presbytery,  who  cannot  claim,  and  therefore  have  no 
right  to  litigate  about  the  stipend,  as  to  which  a  judgment  against 
them  would  afford  no  res  judicata.  And  your  Lordships'  judg- 
ment as  to  the  powers  of  the  presbytery,  can  only  be  corapeteut 
as  a  step  towards  the  conclusions  of  patrimonial  right  as  to  the 
stipend ;  and  if  the  conclusions  as  to  stipend  be  got  rid  of,  in 
the  question  with  the  other  parties,  this  being  only  a  step  towards 
determining  a  civil  right,  it  cannot  form  the  subject  of  a  substan- 
tive conclusion  in  itself,  because  the  court  can  only  judge  of  the 
proceedings  of  the  presbytery  ad  hunc  effectum,  to  decide  the  ques- 
tion of  civil  right. 

In  concluding  the  notice  of  this  case,  it  is  only  necessary  to 
observe,  that  the  presbytery  were  not  parties  to  it.  There  had 
been  an  interdict  of  the  proceedings  of  the  presbytery  obtained, 
which  was  afterwards  found  to  be  incompetent,  thereby  adopt- 
ing the  view  afterwards  more  fully  brought  out  in  the  case  of 
Dunse  ;  and  the  question  of  stipend  was  tried,  as  it  ought  to  be 
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tried  here,  between  the  patron  and  one  or  other,  or  all  of  the 
pirties  who  can  show  or  pretend  an  interest  in  it ;  which  is  not, 
tod  vhich  never  can  be  the  case  with  the  presbytery. 

The  next  case  was   that  of  Cochrane  v,  Stoddart,  26  June, 

I'Jol — Morrison,    p.    9951. — "  The  presbytery  of  Dunfermline 

"  baving  refused  to  receive  the  patron^s  presentee  and  proceeded 

*^  to  appoint  a  day  for  the  ordination  of  another,  Charles  Coch- 

^  ime  of  Culross,   the  patron,  presented  a  bill  of  advocation  of 

*   *'  the  setdttment  which  the  Lords  unanimously  ^  refused  as  in- 

^  competent.^  '*'*     There  was  another  case  about  the  same  presen- 

tadon,  between  the  patron,  the  heritors,  and  a  gentleman  who 

liad  been  inducted  by  the  presbytery.     But  it  was  tried  without 

lie  prtAyiertf  beirig  called  as  parties^  and  the  court  did  no  more 

than  the  presbytery,  without  presuming  to  anticipate  the  defence 

rf  the  trustees  for  the  Widow's  Fund,  are  willing  that  your  Lord- 

ship^s  should  do  in  the  present  case.     It  is  quite  plain  that  it  was 

a  mere  question  of  civil  right. 

In  the  case  of  Kiltarlity,  Bailie  v.  Morison,  28th   February 
1822,  Shaw's  Reports,  vol.  i.  p.  363;  the  report  bears,  that 
before   the  church   forms  had  been  completed.    Bailie    and 
others  designing  <  themselves  elders,  heritors,  members  of  the 
kirk-session,    and  parishioners,'  presented  a  bill  of  suspen- 
sion and  interdict  against  the  proceedings  of  the  presbytery, 
on  the  ground  that  the  presentation  was  null  and  void  on 
the  statute  10  Queen   Anne,  c.   13.      The  Lord   Ordinary 
having  passed  the  bill  and  granted  an  interdict,  Morison  and 
Fraser  reclaimed   on  the  grounds.— 1.    That  it   was   incom- 
petent by  suspension  and  interdict,  to  interfere  with  the  pro- 
ceeding of  the  presbytery  in  the  settlement  of  a  minister. — 
2.  That  Baillie  and  others  had  no  title  to  pursue  ;  and  3.  that 
^*  a  presentation  by  the  qualified  commissioners  of  a  Catholic  pa- 
**  tron  was  valid  under  the  statute.     The  court  ordered  intima- 
**  tion  to  he  made  to  the  Officers  of  State,  who  however  did  not 
**  appear,  and  their  Lordship's  afterwards  on  advising  memorials 
^  and  a  hearing  in  presence  and  on  the  report  of  Lord  Kinned- 
^  der,  as  probationer,  repelled  the  objection  to  the  competency  as 
*'  the  question  regarded  the  civil  eight  of  patronage  ;  but,  *  in 
*^  *  respect  that  the  suspenders  have  no  title  to  object,  alter  the 
^  ^  interlocutor  reclaimed  against  and  remit  to  the  Lord  Ordinary 
**  *  to  refuse  the  bill  of  suspension  and  recall  the  interdict.' " 

That  case,  therefore,  your  Lordship's  perceive,  did  not  touch 
the  right  of  trial  and  induction  in  the  smallest  degree.  It  was  an 
attempt  to  get  a  presentation,  which  is  entirely  a  civil  matter,  de- 
clared null  and  void,  and  the  court  found  the  question  compe- 
tent, sciely  and  exclusively,  because  it  related  to  a  civil  right. 
The  next  case  I  shall  notice,  is  that  of  Lanark,  Dick  v.  Car- 
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nichael,  29  Joiy,  1753«^Movrison,  p.  9954,  as  to  which  it  setnis 
fiufficieiit  to  observe,  thait  there  «re1re  competing  preseatationa;  that 
the  presbytery  jndgedof  therights  of  the  coatending  patrons,  vUch 
was  beyond  their  pewero,  exeepthig  in  «o  fiir  as  it  was  necessary 
to  explicate  their  own  jurisdiction  in  the  ecclesiastical  matter  % 
and  that  they  prefievred  the  wrong  presentee,  under  a  mistakie  in 
point  of  law.  Doctor  Dick,  the  person  so  induoted,  did  not  iget 
the  stipend  it  is  true,  in  consequence  of  the  decision  of  this  court 
having  been  reversed  in  the  Uomse  of  Lords.  Bat  neither  mas  it 
paid  to  the  other  pnsantee^  who  had  not  been  indiicted>  and  who, 
if  there  was  wrong,  ^aa  as  wrongfully  rejected  as  the  put-suer  iife 
the  present  case  is-said  to  have  been :  And  even  as  to  the  re- 
versal in  the  House  of  Lovds^  there  is  a  singular  anecdote  with 
regard  to  it  in  the  work  of  Sir  Henry  Momreiff^  so  often  refer- 
red to  by  Mr.  Wliigham. 

At  page  583,  in  speaking  of  the  aif  ument  for  Dr.  Dick,  h& 
says,  ^^  Tiiese  arguments  were  eompletely  successful  in  die  Court 
'^  of  Session,  who  unaniaiottsly  foinid  that  the  minister  inducted 
^  had  a  legal  title  to  the  benefice. 

'<  The  same  arguments,  aUfcerwiards' pleaded  on  an  appeal  at  the 
^  bar  of  the  House  of  Lords,  were  not  equally  auecessful  there. 
<<  Lord  Hardwicke,  who  was  thea  the  Lord  Cbatiodlor^  reversed 
<^  the  judgment  of  the  Court  of  fiession,  ohiefly  on  a  ground 
<<  which  none  of  the  parties  had  anticipated  ;  and  which,  not  hav« 
*«  ing  at  all  occurred  to  the  Cauhsel  wno  had  pleaded  the  easo  for 
(<the  respondent,  could  be  tncs  by  aotMug  which  had  fiiUen, 
«(  from  the  bar ^-^Lord  Hardwicke  said,  that  he  could  iiot-Cfm>* 
«»  ceive  how  a  Scotch  bishop  could  have  been  possessed  of »  power 
<<  or  jurisdiction,  which  an  English  bishop  nev^  had.  Thougb 
^  the  answer  is  vei7>  dbvioiis  that  they  lived  umder  very  diiFerenft 
«<  constitutions,  and  as  bishops,  had  in  this  point  and  many  odiera^ 
*^  a  very  difierentjurisdictionv  there  was  no  possible  opportuail^ 
*('of  making  this  <reply.  The  decree  •  of  reversal  was  in  conse- 
^  qaence  pronouuoed;  and  whcAar  it  was  Tell  or  ill  foamded^ 
*^  tnis  decinon  has  ever  since  been  held  as  having  laid  down  the 
^  law  on  the  subject. 

"  At  the  same  lime  )the- 'fallowing  anecdote  may  be  relied  on, 
^  although,  as  the  •question  of  law  is  now  for  such  a  length  of 
«^  time  understood  to  be  settled^  it  is,  perhaps,  no  longer  of  any 
«<  importaace. 

^'  The  counsel  who  pleaded  for  the  presenleeto  Lanark,  and 
^  who  belenged  to  the -English  bar>  was*  so 'thoroughly  convinoed 
*<  that  the  decision  was  wrong,  and  that  the  Lord  Chancellor  had 
*<  misapprehended  the  point  on  wbidi  he  had  rested  it,  that  he  af* 
"  terwards  asked  bis  Lordship  to  give  him  an  opportunity^  for  his 
**  own  satisfaction,  to  converse  with  him  privately  on  the  subject 
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^  He  nas  ihe  more   soUcitous  to  have  this  opportunity,  that  Bt 

^  fint>  he  bad  himself  b^n  with  difficulty  persuaded  to  relinquish 

'^  his  Englisb  prejudioeB^  in  fiivour  of  the  powers  claiaied  for  the 

^  jneabytenes  in  Scotland,  and  asserted  to  have  belonged  to  the 

*^  Scotch  bishope  ;    but  was  ultimately  so  thoroughly  persuaded 

^  that  the  dootrine  was  sound,  that  he  thought  he  would  either 

^^  be  able  to  satiafy  Lord  Hardwicke,  that  the  decision  was  nc^ 

**  iouBded  on  law^  or  would  hear  from  his  Lordship  a  reason  to 

**'  eoBTince  him  that  his  own  opinion  had  been  too  hastily  adopt-' 

^^  ed.    Lord  Hardwicke  yery  readily  gave  hioi  the  opportunity 

**  whidi  he  reqvMested.   The  reflult  was  that  he  so  oompletely  con- 

^  Tineed  hia  Lordship  that  he  had  taken  up  an  Englisb  ideai  not 

^  api^cable  to  the  law  of  Scotland,  and  that  the  ground  on  which 

*^  he  cfaieAy  rested  bis  decision  was  untenable,  that  he  candidly 

^^  acknowledged  his  mistake ;  and  requested  him  to  say  to  the 

^  dergyman  chiefly  eoacemed,  whom  he  had  seen  at  the  bar ; 

^  that  he  was  afiraid  he  had  done  him  an  injury  by  an  involun- 

^  taiy  miatake^  which  he  had  not  the  power  of  correcting  ;  but 

^  trusted  that  he  would  be  candid  enough  to  beliere  that  he  had 

*^  noted  conacientiouBly  at  the  time^  and  sincerely  intended  to  do 

*^  justioe  toBlipartiea.      t -..  ,  ..      . 

^  This  aneodotfe  itko' wkitdp  of  tUs  note  received  from  Dr.  Dick, 
^  the  dergyman  iniquBBlien^'a  teryi&wweeks  before  his  death."^ 

liBahort,  in  all  the  oases  which  have  yet  been  referred  to,  and 
JB  all  ta  which  my  loBmed  friends  have  it  in  their  power  to  refer, 
there  is  no  instance  of  diis  Court  ever  having  interfered,  to  the 
efl«t  of  controlling  the  church  courts  in  the  matter  of  induction, 
ar  of  its  attempting  to  compel  the  presbytery  to  examine  a  presen- 
tee. And  yet  in  ail  these  oases  the  Court  had  dt  facto  refused  to 
ir§  the  right  pre^evUe  ;  a  remark^  which  I  request  your  Lordships 
to  keep  in  view,  as-  I  shall  have  occasion  to  return  to  it  again  : 
And  in  the  onlycaee  in  which  this  court  was  ever  asked  to  prohibit 
a  pBfsbytery  from  proceeding  by  a  call  at  large,— the  court  re- 
fiiaed  to  meddle  with.itias  being  beyond  its  power.  And  further, 
in  no  case  was  it  ever  held  competent  to  litigate  with  a  presbytery 
idioBt  the  right  to  the  enjoyment  o&theBtipend. 

In  leaving  this  matter  of  the  cases^  I  would  only  farther  ob- 
terve,  that  those,  wh^ch  Mr.  Whigham  quoted  as  having  occurred 
under  the  schoolmaster^s  Acts,  are  altogether  foreign  from  the 
pnipose«  These  were  cases  in  which  there  lies  no  appeal  to  the 
Biperior  church  oourtsr  and  which  are  conferred  on  presbyteries 
by  express  acts  c^  parliament,  and  are  in  themselves  plainly  of  a 
Aril  nature,  and  BOt  by  necessary  oonsequence,  are  subject  to  the 
jurisdiction  t£  your  Lordships^  as  the  supreme  eivU  court ;  and 
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yet  even  as  to  them,  there  are  thought  to  be  points  on  which  your 
Lordships  cannot  judge. 

It  is  quite  clear,  therefore,  that  under  the  act  1567»  under  every 
law  of  the  church,  and  in  terms  of  every  decision  of  this  court,  aU 
though  your  Lordship's  may  consider  the  proceedings  of  the 
presbytery  to  the  effect  of  enabling  you  to  determine  the  civil 
question  of  the  right  to  the  stipend ;  yet  the  church  courts  are 
supreme  in  their  own  department,  and  the  case  being  decided  by 
them,  "  shall  take  end  as  they  decern  and  declared* 

Having  thus  shewn  the  general  principle  of  the  independence 
of  the  church  courts,  and  having  explained  the  bearing  of  the  de* 
cisions  of  your  Lordships'  predecessors  upon  that  subject,  I  think 
I  might  take  it  for  granted  that  a  Call,  whatever  it  may  be  that  is 
known  under  that  .denomination,  is  a  spiritual  matter,  and  ^be^ 
yond  the  reach  of  your  Lordships'  jurisdiction. 

But  it  is  said,  in  the  next  place,  that  the  act  of  Assembly  1834 
was  ultra  vires  of  the  church,  as  constituted  by  the  state ;  and  it 
is  maintained  that  your  Lordships  may  therefore  interpose  your 
authority,  in  order  to  suppress  this  usurpation,  in  consequence  of 
your  supereminent  right  and  duty  to  find  a  remedy  for  every  wrong 
for  which  there  may  be  no  other  mode  of  redress. 

Now,  with  all  deference  to  my  learned  friends,  I  suspect  this 
is  a  very  rash  proposition.  It  is  a  very  different  thing  for  your 
Lordships  to  compel  a  court,  over  which  you  have  a  natural  and 
necessary  jurisdiction,  and  with  regard  to  matters  with  which  you 
are  accustomed  to  deal,  to  perform  its  duty,  even  in  those  cases  in 
which  it  may  have  been  invested  with  exclusive  jurisdiction ;  from 
what  it  would  be  to  exercise  the  same  authority  over  another  su- 
preme and  inherently  independent  court,  and  in  matters  in  which 
you  are  not  accustomed,  and,  with  submission,  are  not  entitled  to 
decide.  The  question  is  so  beset  with  difficulties,  that  I  confess 
the  very  proposition  appears  to  me  to  be  altogether  startling ;  and 
I  should  like  to  know,  how  far  it  would  be  possible  for  your  Lord- 
ships to  carry  such  an  exercise  of  jurisdiction.  My  learned  friends 
will  not  tell  you  how  far  they  expect  you  to  go.  They  do  not 
state  it  in  their  summons,  and  they  have  not  yet  explained  it  in 
their  argument.  Is  it  meant  that  your  Lordships  should  assume 
authority  to  quash  the  proceedings  of  the  church  courts  ?  Then 
just  suppose  you  have  done  so.  What  more  is  it  that  you  can 
possibly  do?  It  is  not  proposed  that  you  should  proceed  to 
try  the  presentee,  or  that  you  should  go  on  to  induct  him  with^ 
out  trial.  No  one  has  ever  imagined  that  a  civil  court  can  per- 
form the  first  of  these  acts ;  and  it  has  never  yet  been  asked,  and 
it  is  not  asked  now,  that  you  should  do  the  second.     And  is  not 
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thk  a  criterion  by  ivhich  to  judge  of  the  competency  of  your 
Lordships'  doing  any  thing  at  all  with  regard  to  the  ecclesiastical 
part  of  the  procedure  ? 

la  the  case  of  other  civil  courts,  you  may  competently  quash 
the  proceedings,  and  you  can  effectualli/  ordain  them  to  proceed 
of  nev^and  with  greater  correctness;  just  because,  if  they  are  con- 
tamacious,  and  refuse  to  perform  their  duty,  you  can,  besides  pun- 
ishing the  wrong  doers,  give  the  party  aggrieved  the  necessary 
redress  by  an  act  of  your  own, — either  by  doing  that  which  the  in- 
ferior court  may  have  refused  or  neglected  to  do,  or  by  doing  some- 
thing else,  as  in  the  case  of  an  adjudication,  which  would  be  equiva- 
lent in  its  effects  to  the  party.  But  what  could  you  do  in  the  case 
rf  a  contumacious  presbytery  ?  Just  put  the  supposition  that 
diey  were  as  wrong  as  it  is  possible  for  the  human  mind  to  ima- 
gine in  every  part  of  their  conduct  relative  to  the  case  in  question, 
and  suppose  that  they  were  determined  to  submit  to  all  the  con- 
seqoenoes  which  could  result  from  perseverance  in  disobeying  the 
orders  of  the  court.  Suppose  your  Lordships  had  got  them  all 
safe  in  prison  for  their  contumacity,  and  that  they  chose  to  re- 
main there.  What  redress  would  you  thereby  have  afforded  to  the 
pvesentee  ?  Or  how  could  you  possibly  supply  the  consequences 
of  such  obstinacy,  or,  if  you  will,  of  such  disobedience,  on  the  part 
of  the  presbytery  ?  Is  it  not  the  very  same  thing  as  if  you  were 
called  upon  to  interfere  with  the  proceedings  of  the  court  of  ex- 
chequer, or  the  court  of  justiciary,  over  whom,  according  to  the 
general  rules  and  principles  of  the  law,  you  have  no  jurisdiction  P 
If  it  is  respectful  lo  make  the  supposition,  just  let  it  be  supposed 
that  the  court  of  justiciary  should  refuse  to  discharge  its  duty  in 
any  particular  point.  Or,  to  assimilate  the  cases  still  more ;  sup< 
pose  they  should  resolve,  by  act  of  adjournal,  never  to  try  some 
particular  crime.  Would  your  Lordships,  though  supreme  m  civil 
matUrSy  ordain  them  to  proceed  ?  Could  you  pronounce  such 
an  order  ? 

Lo&D  Pbe8ij>bnt,— ^If  the  court  of  justiciary  were  to  decide 
iqpon  a  civil  matter,  we  would  interdict  them  ;  and  if  we  were  to 
attempt  to  try  a  man  for  a  murder,  they  would  interdict  us. 

Mr.  Bell, — Well,  my  Lord,  and  if  you  could,  it  would  be  be- 
cause these  were  matters  within  your  respective  powers,  and  in  which 
the  court  interfering  with  the  proceedings  of  the  other  would  be 
both  entitled  and  competent  to  do  the  thing  itself,  which  is  not  the 
ease  of  the  proposed  interference  with  the  proceedings  of  the  church 
courts  on  the  present  occasion,  where  you  are  asked,  not  merely 
to  determine  with  regard  to  the  claim  to  the  stipend, — which  I 
have  admitted  you  are  entitled  to  do  in  any  proper  action,  or  even 
in  this  action,  with  the  proper  party, — but  where  you  are  prayed 
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to  find  and  deekure  with  regard  to  a  matter  which .  is  entirely  eo* 
clefiiastical,  and  in  which  you  cannot  possibly  afford  any  rednesv 
by  any  act  of  your  own,  whatever  the  church  courts  may  think  • 
proper  to  do.  And  ought  the  supreme  civil  court  of  the  country  to 
be  asked,  or  will  it  submit  to  pronounce,  any  judgoient  in  any  case 
to  which  it  cannot  possibly  give  effect  by  any  act  of  its  own ;  and 
which,  let  it  be  ever  so  weil  foonded  on  tbe  merits,  must  be  totally . 
inoperative ;  awaiting  the  doubtful  remedy  of  an  act  of  Parliament  ? 
for,  I  again  ask,  who  knows,  in  these  times,  when  the  church  is 
assaulted  in  ail  directions,  what  bill  it  might  be  possible  to  cariy 
through  Parliament,  if  it  were  once  called  upon  again  to  legislate 
in  such  matters. 

Nor  will  it  do  to  say,  that  the  illustration  I  have  ventured  to 
put  of  the  case  of  the  court  of  justiciary  is  not  a  good  instancey 
in  respect  that  the  one  court  is  equally  supreme  in  crimin^ibus  ala 
the  other  is  in  civiUAus  :  For  you  have  only  to  change  the  tortn, 
and  the  church  courts  are  equally  supreme  in  eoclesiastical  as  the 
court  of  session  is  in  all  civil  matters.  And  not  merely  is  it  sor 
but  you  have  there  die  farther  ingredient  of  a  s^wrate  le^latn^e  ; 
for  tbe  church  is  also  by  law  a  legislative  body,  distinct  from  that 
under  which  your  Lordships  are  constituted^  and  entitled  to  act« 

I  shall  not  push  this  matter  any  farther,  as  I  think  what  I  hawe 
already  said  is  altogether  nnanswerabie ;  but  I  shall  refer  to  s 
case  in  which  many  of  your  Lordships  were  oonoemed,  either  ae 
judges  or  counsel,  and  which  it  also,  like  the  instance  of  the  court 
of  justiciary,  much  weaker  than  the  present,  both  on  account  of 
the  last  consideration,  and  on  account  of  the  nature  of  the  case 
itself,  being  that  of  a  civil  matter.  I  mean  the  ease  of  War- 
render,  19th  June  1810,  touching  a  poceeding  of  the  court 
of  exchequer,  in  which  it  was  argued,  as  an  additional  reason 
for  your  Lordtfiips  interposing  your  authority,  that  there  was' 
a  difference  in  that  respect  between  exchequer  cases  in  which 
the  court  of  session  had  been  at  one  time  invested  with  jurisdio^ 
tion,  and  those  new  classes  of  cases  which  had  never  occurred  bo-, 
fore  the  Union,  nor,  conseqoently,  before  the  establishment  of  the 
court  of  exchequer.  The  distinction  was  disregarded  by  your  LorcU 
ships.  You  refosed  to  interfere  with  the  proceedings  of  the  court 
of  exchequer.  The  present  case  is  a  fortiori  against  any  such 
interference.  You  cannot  deal  with  the  ecclesiastical  courts  any 
more  than  you  can  with  the  exchequer  or  the  justiciary  court,  e&c- 
cepting  when  they  encroach  upouyour  own  province.  No  fault  of  tbe 
church,  let  it  be  ever  so  glaring,  con  give  any  jurisdiction  to  the 
civil  courts,  in  rebus  eeckaioHicis ;  and  whatever  may  be  your  Tjord* 
ships*"  opinion  as  to  the  propriety  of  what  tbe  church  has  done  in 
enacting  the  law  of  1834,  I  trust  you  will  never  submit  to  hazard 
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tk  dignity  of  thia  eeurtftby  pronouncmg  a  judgment  which  you 
CHDot  enforce  ;  and  i»luch»  fer  aoy  thing  you  can  know,  may  be 
cmteiDBed  by  the  party  against  whom  it  is  proposed  to  direct  it. 

k  the  next  place,  my  Lords,  even  although  the  ehnrcb  should 
Ittrt  acted  ultra  vires,  I  do  not  know  how  the  excess  can  be 
pnrredtill  the  snppoBed  compact  shall  have  been  better  explained; 
or  how  your  Ijoidships  could  possibly  interfere  till  the  act  1567 
U  have  been  eraaed  from  the  statute  book,  or  till  it  shall  have 
bcm  shewn  that  the  General  Assembly  have  legislated  in  a  matterj 
nat  q€  an  ecdesaatical,  but  of  a  dvil  nature. 

And  this  leads  me  to  request  your  Lordships  to  attend  to  the 
qKSboa  of  the  Call )  and,  with  a  view  to  this,  you  will  be  pleased 
to  observe  what  is  the  duty  of  the  presbytery  in  the  matter  of  the 
s&nitsion  of  ministers. 

Thefrst  thing  that  they  do  is  to  receive  the  patron's  presen* 
tatioB,  which  is  a  document  dnrected  to,  and  presenting  the  pre- 
seatee,  to  the  presbytery,  requiring  them  to  take  him  upon  trial ; 
and  if  ibviiid  qualified,  to  ordhin,  and  admit  him  to  the  pastoral 
duETgei  This  is  a  dvil  matter,  and  confers  a  civil  right«  Some 
presbyteries  have  never  been  in  the  habit  of  attending  to  the  pre^ 
aeatation ;  bat  in  our  case  we  sustained  the  presentation,  which 
was  all  that  was  necessary  or  competent  for  us  to  do  with  regard 
to- it.  There  was  no  ocoasion,  therefore^  for  any  conclusion  to 
that  effect ;  aad  it  is  now  adttiitted  by  the  gentlemen  on  the  other 
side,  that  die  presbyteiy  did  all  that  diey  coidd  be  asked  to  do  in 
that  respect. 

Setand,  The  presbytery  appoint  a  day  to  moderate  in  the  call. 
Tfab  also  was  done  in  the  present  case,  bat  it  was  an  ecclesiastic 
crel  step  with  which  it  would  not  have  been  competent  for  your 
LeidsUps  to  have  interfered.  f^ 

ThirdLf  The  presbytery  sustain  or  reject  the  call  according  to 
cireamstanoes.  In  this  case  they  rejected  it;  and  here  your 
Lofdtbqis  will  observe,  that  unk»a  the  call  is  sustained,  and  tot* 
^  it  is  sustained,  the  presbytery,  to  use  the  words  of  my  learned 
friend,  never  even  <^  see  or  hear  the  presentee.^ 

If  they  sustain  the  caih  they  proceed,  fourth^  to  put  htm 
throi^h  his  trials>  which  is  the  first  time  thi|t  they  either  see  or 
hearlum. 

If  he  passes  bis  trials,  xhe fifth  step  is  to  serve  the  edict,  and 
the  siagtk  is  ta  ordain  and  collate.  But  if  they  do  ant  sostain  the 
cril,  none  of  these  three  last  steps  can  take  place,  and  the  pre* 
seotee  is  necessarily  rgested,  and  rejeeted  without  the  presbytery 
ever  having  so  much  as  an  opp6rtunity  of  seeing  him,  in  the  sense 
in  which  the  expression  was  used  1^  my  learaed  friend.  Of 
course,  as  the  call  was  rejected,  my  clients  performed  none  of  the 
three  last  mentioned  acts ;  and  the  question  is,  whether  the  mo- 
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derating  in  the  call  is  an  ecclesiastical  sl^p  ?  And  really  it  would 
be  idle  to  use  argument  on  such  a  point.  There  is  no  instance 
of  any  civil  court  ever  having  interfered  in  any  such  matter. 
There  is  no  instance  of  their  ever  having  been  asked  to  do  so,  and 
the  pursuers. do  not  require  that  it  should  be  done  on  the  pre- 
sent occasion,  their  summons  being  limited  to  the  taking  upon 
trial,  without  any  mention  of  its  being  necessary  or  proper  to 
sustain  the  call. 

There  have  been  many  questions,  undoubtedly,  in  the  church 
courts  as  to  the  proper  requisites  of  a  call,  and  I  thought  my 
friend  Mr.  Whigham  endeavoured  to  obscure  this  part  of  the 
case,  as  if  it  were  doubtful  whether  such  a  thing  as  a  call  was 
necessary  or  not.  But  he  is  too  much  versed  in  the  laws  of  the 
church,  and  has  too  frequently  taken  part  in  the  discussions  of 
the  General  Assembly,  not  to  know,  as  fn  fact  every  Scotch 
Presbyterian  knows,  that  there  is  such  a  thing  as  a  call,  and  that 
it  is  necessarily  and  invariably  required  in  every  case  of  the  ordi* 
nation  and  admission  of  a  minister  into  the  Church  of  Scotland. 
The  origin  of  the  word  call  in  the  sense  in  which  it  is  at  present 
employed,  as  denoting  a  necessary  and  indispensable  pre^requi- 
site  to  induction,  may  no  doubt  be  disputed;  but  that  the  thing  has 
existed,  at  least  from  the  commencement  of  the  Presbyterian  form 
of  church  government  in  Scotland,  is  altogether  unquestionable. 

It  is  proper  however  to  explain,  that  the  call  has  at  differ- 
ent periods  been  known  under  different  names.  At  one  time 
it  was  denominated  the  consent ;  at  another,  the  assent ;  and  at 
another,  the  concurrence  of  the  people.  For  more  than  a  century- 
it  has  been  denominated  the  call.  But  under  whatever  denomi- 
nation it  was  known,  the  object  of  it  has  always  been  to  warrant 
the  spiritual  relationship  created  by  ordination,  and  to  ascertain 
the  acceptabiKly  of  the  presentee,  so  as  to  insure  his  not  being  ad- 
mitted against  the  consent  of  the  people.  It  is  mentioned  in  the 
first  Book  of  Discipline,  which  was  prepared  by  John  Knox  and 
his  coadjutors,  at  the  very  beginning  of  the  Reformation,  on  29th 
May  1560.  But  as  churchmen  have  been  divided  in  opinion 
with  regard  to  the  authority  of  that  work,  I  shall  begin  f  ith  the 
second,  which  lays  down  the  principles  in  regard  to  calls  in  the 
most  express  terms.  In  speaking  of  the  vocation  or  calling  of 
ministers,  it  states,  cap.  iii.  §  4,  that  «^  This  ordinar  and  out- 
*'  ward  calling  hes  twa  parts,  election  and  ordination.  Election 
*^  is  the  chusing  out  of  a  person  or  persons  maist  abile  to  the  of- 
^*  fice  that  vaikes  (becomes  vacant)  be  the  judgment  of  the  elder- 
**  schip  (or  presbytery)  and  consent  of  the  congregation,  to  whom 
*'  the  person  or  persons  beis  appointed.''  And  then  in  section  6, 
it  is  said,  thus  explaining  the  reason  for  the  necessity  of  what 
is  now  denominated  the  call,  that  ^*  It  is  to  be  eschewit  that  na- 
'*  person  be  intrusit  in  onie  of  the  offices  of  the  kirk  contrar  to 
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^^tke  will  of  the  congregation  to  whom  they  are  appointed^  or 
"  without  the  voce  of  the  elderschip/^ 

And  here  your  Liordships  will  observe,  that  this  last  passage  is 
we  of  those  which  are  given  by  Archbishop  Spottiswoode,  as  if  it 
bad  been  a  thing  thoroughly  understood  at  the  time  as  part  of  the 
law  o(  the  church  :  For  after  quoting  it  in  the  precise  terms  which 
I  have  now  read,  he  puts  upon  the  margin  opposite  to  it  the  word 
**  agreed,^  implying  thereby  that  it  was  not  one  of  those  points 
on  which  it  was  deemed  necessary  to  have  the  sanction  of  a  new 
act  of  Parliament. 

The  consent  of  the  people,  which  for  brevity^s  sake  I  shall  con- 
tinue to  denominate  by  the  word  Ccdi^  being  thus  a  part  of  the 
process  in  the  ordination  of  a  minister ;  and  the  regulation  of  that 
matter  being  in  the  power  of  the  church  under  the  old  acts  of  Par^ 
liament  which  I  read  to  your  Lordships  yesterday,  the  next  autho- 
rity to  which  I  would  refer  is  in  the  act  of  Assembly  1638,  con- 
firming a  prior  act  of  March  26,  1596,  which  is  in  these  terms, 
(art  20),  ^*  Anent  the  presenting  either  of  pastours  or  readers, 
'*  and  schoolmasters,  to  particular  congregations,  that  there  be  a 
^*  respect  bad  to  the  congregation,  and  that  no  person  be  intruded 
'*  in  any  office  of  the  kirke,  contrare  to  the  will  of  the  congrega- 
^*  tion  to  which  they  are  appointed.^ 

The  next  authority  is  the  act  of  assembly  1736,  cap.  14,  which 
bears, — ^^  The  General  Assembly,  considering  from  act  of  As- 
^^  aerably,  August  6th,  1575.  Second  Book  of  Discipline, 
*'  ebap.  3,  Par.  4,  6,  and  8,  registrate  in  the  Assembly  books, 
'*  and  appointed  to  be  subscribed  by  all  ministers,  and  ratified 
*^  by  acts  of  Parliament,  and  likeways  the  act  of  Assembly 
**  1638,  December  17th  and  18th,  and  Assembly  1715,  act  9th, 
*'  That  it  is,  and  has  been  since  the  Reformation  the  principle  of 
'*  this  church,  that  no  minister  shall  be  intruded  into  any  parish 
**  contrary  to  the  will  of  the  congregation,  do,  therefore,  seriously 
^*  recommend  to  all  judicatories  of  this  church,  to  have  a  due  re- 
^  gard  to  the  said  principle  in  planting  vacant  congregations;  and 
^  that  all  presbyteries,  be  at  pains  to  bring,  about  harmony  and 
''  unax^mity  in  congregations,  and  to  avoid  every  thing  that  may 
'*  excite  or  encourage  unreasonable  exceptions  in  people  against 
'*  a  worthy  person  that  may  be  proposed  to  be  their  minister,  in 
^'  the  present  situation  and  circumstances  of  the  church,  so  as 
*^  none  be  intruded  into  such  parishes,  as  they  regard  the  glory  of 
^  God  and  edification  of  the  body  of  Christ.'*^ 

These  acts  of  Assembly  are  used  to  show,  the  necessity  of 
learning  the  will  or  inclination  of  the  people  in  some  way  or  other, 
which  I  affirm  without  fear  of  contradiction  to  have  always  been 
through  the  medium  of  what  is  now  known  under  the  name  of  a  call. 
In  cfae  meantime  I  must  be  permitted  to  observe,  that  Sir  Henry 
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MoncreifTbas  been  misapprehended  by  my  learned  friend  as  to  thitf 
point.  His  opinion  was  used  on  the  other  side,  as  if  he  consid- 
ered the  act  of  Assembly  1736  as  not  having  been  meant  to  declare 
the  law  of  the  church.  But  all  that  he  says  in  the  passage  which  I 
shall  read,  only  goes  to  show  that  the  Assembly  of  that  day  wished 
to  pare  down  the  call  as  much  as  possible  ;  but  at  the  same  time 
it  is  plain  from  the  very  necessity  of  enacting  it,  that  it  was  known 
and  felt  to  be  the  law,  whether  it  may  have  been  intended  that 
it  should  be  rigidly  enforced  on  the  one  hand,  or  cut  down  to  the 
lowest  limit  on  the  other.  All  that  Sir  Henry  says  on  the  sub- 
ject is  to  be  found  at  p.  448,  and  is  as  follows  : — 

^'  It  is  scarcely  conceivable,  that  this  act  could  have  done  more, 
^<  than  sooth  the  discontent  of  the  people  by  conciliatory  lan- 
**  guage ;  unless  more  could  have  been  attempted  than  perhaps 
<<  was  practicable  ;  and  unless  it  had  been  followed  up  by  a  train 
'<  of  authoritative  decisions,  which  was  far  from  being  intended. 
^^  It  does  appear,  however,  that,  for  some  years  after  this  time, 
^*  the  sentences  of  the  Assemblies  in  the  settlement  of  ministers, 
*<  are  expressed  in  a  more  guarded  and  softened  tone,  than  had 
*'  been  usual  during  some  of  the  preceding  years.  They  disco- 
*^  ver  more  solicitude  to  deal  tenderly  with  the  people,  and  not  to 
<<  irritate  their  humours  by  unnecessary  exertions  of  authority. 
<<  To  this  extent  the  enactment  appears  to  have  had  some  effect ; 
'^  and  it  ought  perhaps  in  candour  to  be  admitted,  that  the  majo- 
^*  rity  of  those  who  were  concerned  in  it,  might  at  the  time  have 
^<  imagined  it  possible  to  have  done  more,  to  connect  the  settle- 
**  ment  of  ministers  with  the  consent  of  the  people,  which  it  sup- 
<^  posed  to  be  essential,  than  was  afterwards  found  practicable, 
*^  even  by  themselves.  At  the  same  time  it  is  equally  evident, 
«<  that  the  members  of  the  church  who  had  been  most  determined 
<^  in  disregarding  the  opposition  made  to  the  induction  of  presen- 
<<  tecs,  if  they  concurred  in  this  enactment,  as  they  seem  to  have 
^*  done,  could  have  intended  it  as  nothing  more,  than  a  concession 
*<  in  terminla  to  the  prejudices  of  the  people,  without  any  view  to 
^<  its  influence  on  their  decisions  in  particular  cases,  or  to  such  a 
*^  change  of  system,  as  could  have  had  any  practical  efFectf.'^ 

Whether  therefore  the  ruling  party  in  the  church  intended  to 
treat  the  call  in  one  way  or  in  another,  at  least  it  is  certain  that 
they  admitted  that  a  thing  which  is  denominated  a  call,  was  a  ne- 
cessary part  of  the  proceedings  in  the  admission  of  a  minister,  and 
that  it  was  the  undoubted  law  of  the  church.  The  same  thing 
was  also  declared  at  a  much  later  period,  when  the  ruling  party 
had  succeeded  in  reducing  the  call  very  nearly  to  a  mere  matter 
of  form,  or  a  piece  of  waste  paper.  By  act  of  Assembly  l?^^) 
chap.  vii.  "  Upon  a  motion  that  the  resolution  of  Assembly  re- 
"  specting  the  moderation  ofcallsy  should,  for  the  satisfaction  of 
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"  an  coDcemed,  be  converted  into  a  declaratory  act,  and  printed 
^  amongst  the  acts  of  Assembly,  the  General  Assembly  agreed 
^  thereto  without  a  vote  ;  and  in  terms  of  said  resolution,  did,  and 
^  hereby  do,  declare,  thai  themoderation  of  a  cally  in  the  settlement 
''  of  ministers  J  is  agreeable  to  the  immemorial  and  constitutional 
^'practice  of  this  chtirch,  and  ought  to  be  continued.'^ 

This  act  of  Assembly  may  serve  in  some  respects  as  an  answer 

to  the  idea  which,  if  my  friend  Mr.  Whigham  does  not  himself 

entertain,  I  think  the   train  of  his  argument  was  calculated  to 

convey,  that  the  act  of  Parliament  I7I 1  had  virtually  put  an  end 

to  calls-     Whatever  it  was  that  was  to  be  considered  as  an  effec* 

tual  call^  at  least  it  is  quite  clear,  that  a  call  was  then  held  to 

be  necessary,  and  it  has  ever  since  continued  in  the  most  unin- 

ternipled  oDservance.     It  is  mentioned  by  Sir  Henry  Moncrciff, 

in  speaking  of  the  period  which  immediately  followed  the  Act  of 

PaiUament,  p.   435,  that  ^*  in  all  cases  the  proceedings  of  the 

'*  church  courts  were  founded  more  on  the  callsy  than  the  presen- 

**  tatiotisy     He  gives  many  instances,  both  of  the  existence  of 

the  call,  and  of  the  power  which  the  church  courts  exercised  in 

dealing  with  the  matter ;  and  I  close  this  part  of  my  argument  with 

the  observation,   that  in  the  very  case  of  Auchtermuchty,   on 

which  my  learned  friends  so  strongly  rely,  it  was  stated,  that  the 

cause  of  the  rejection  of  the  patron^s  presentee  was  the  insuffl" 

ciency  of  the  call. 

T  now  proceed  to  observe,  that  althoudi  something  or  other,  which 
is  now,  and  has,  for  a  considerable  penod,  been  designated  by  the 
name  of  a  call,  is  the  unquestionable  law  of  the  church  ;  there  has 
been  much  difference  of  opinion  and  long  continued  disputes,  aa  to 
what  it  is  that  constitutes  a  valid  or  effectual  call.     One  party, 
founding  on  the  declarations  of  the  Assembly  and  the  Books  of 
I>i&cipline  with  regard  to  intrusion  upon  congregations  against 
the  will  of  the  people,  have  always  maintained,  that  a  call  can- 
not be  effectual  unless  it  is  signed  by  a  majority  of  the  congrega- 
tion, or  of  those  who  are  entitled  by  the  laws  of  the  church  to  be 
consulted.     The  other  party  treating  it  as  a  mere  matter  of  form, 
have  maintained  that  'a  call  ought  to  be  sustained  in  all  cases, 
however  few  the  signatures,  unless  when  some  positive  delin- 
quency or  actual  incapacity  can  be  alleged  against  the  presentee.- 
XoWy  how  SL  call  hy  the  people  should  be  indispensably  necessary, 
and  how  it  should  not  be  necessary  that  it  should  be  signed  by 
the  people  ;  Or  how  the  people  can  be  stated  as  calling  when  a 
JDafority  refuses  to  do  so ;  does,  I  must  confess,  appear  to  me  to 
be  totally  irreconcileable  with  common  sense :  But  Dr.  Hill  of 
DaiHy,  in  his  Treatise  on  the  Practice  of  Church  Courts,  shows  that 
the  axQximent  has  actually  been  maintained,  and  that  it  has  been 
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carried  as  far  as  I  have  now  stated  it. — At  page  570,  he  observes, 
^^  The  ca// being  laid  before  the  presbytery  and  read,  the  first  step 
<*  is  to  concur  with  it.  Whether  the  number  of  signatures  attached 
*^  to  it  was  such  at  to  make  it  a  good  and  sufficient  call,  was  long  a 
*<  difficult  and  an  agitating  question.  But  there  is  much  less  cere- 
*^  mony  upon  that  point  at  present;  and  provided  tiiere  are  signa- 
*'  tures  attctched  to  a  colly  a  presbytery  does  not  hesitate  to  con- 
*«  cur  with  it.'' 

On  this  point,  Sir  Henry  Moncreiff  quotes  a  case  which  I  should 
have  been  glad  to  have  spared  your  Lordships  the  mention  of,  but 
my  learned  friend  endeavoured  to  get  rid  of  it  by  throwing  out  a 
suggestion  which  I  cannot  allow  to  pass  unnoticed,  viz.  that  the 
person  who  was  in  that  case  rejected,  was  not  rejected  on  account 
of  the  want  of  a  sufficient  call,  but  because  having  been  a  placed 
minister  before,  the  presbytery,  although,  as  he  says,  they  could 
not  have  refused  to  sustain  the  call,  were  entitled  to  refuse  him 
permission  to  leave  his  former  parish,  thereby  rendering  his  in- 
duction into  the  new  one  impossible.  I  must  therefore  read  the 
passage  from  Sir  Henry  Moncreiff,  and  it  will  be  found  that  it  does 
not  contain  one  word  of  all  this ;  and,  that  the  case  was  directly 
the  reverse  of  that  which  is  averred  by  my  learned  friend.  Sir 
Henry  Moncreiff  says  at  p.  450,  "  The  most  remarkable  example" 
(of  a  call  being  rejected  on  account  of  insufficiency)  **  occurred  in 
"  the  case  of  the  parish  of  Currie,  in  the  presbytery  of  Edinburgh. 
**  In  1740,  they  refused  to  proceed  to  the  settlement  of  Mr. 
**  Mercer,  then  minister  of  Aberdalgie,  as  presentee  to  the  parish 
**  of  Currie,  though  He  had  been  regularly  presented  by  the  Ma- 
"  gistrates  and  Town  Council  of  Edinburgh,  the  undoubted  pa- 
**  trons.  They  set  him  aside  avowedly  on  account  of  *  the  diffi- 
**  culties  which  attended  his  calF,  that  is,  on  account  of  the  general 
*^  opposition  made  to  him  in  the  parish.  They  went  farther,  and 
^^  followed  up  their  decision  by  recommending  it  to  the  Magis- 
*<  trates  of  Edinburgh  to  offer  to  the  parish  of  Currie  a  leet  of  six 
^<  candidates,  and  of  them  to  present  the  individual  who  should  be 
«<  selected  by  the  majority  of  heritors  and  elders.  It  appears  that 
*^  this  advice  was  followed.  Mr.  Mercer  was  no  more  mentioned, 
*^  and  a  minister  acceptable  to  the  parish  was  afterwards  inducted. 
**  This  was  a  remarkable  decision,  very  unlike  the  proceedings  of 
<<  Assemblies  since  1730 ;  and  it  furnishes  a  striking  example,  in 
^^  which  the  Assembly  set  aside  a  presentee,  to  whose  life  or  doc- 
"  trine  no  objection  whatever  could  be  stated ;  in  which  the  per- 
"  sonal  views  or  interests  of  the  presentee  were  not  at  all  con- 
f ^  suited ;  and  in  which  the  patrons  made  no  attempt  whatever 
"  to  retain  the  fruits  of  the  benefice  ;  though  their  presentee  was 
**  not  only  not  inducted  by  the  church  courts,  but  was,  without 
<<  any  literary  or  moral  disqualification,  expressly  rejected."^ 
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Now,  my  Lords,  I  will  not,  or  rather  I  wish  it  to  be  cUstiDctly 
ondentood,  that  I  do  not  pretend  to  state  tlie  exact  number  of 
Nibscribers  who  ha^e,   at  any  time,  been  considered  necessary  to 
the  validity  of  a    call,   during  the  latter  years  of  the  history  of 
the  Church.      I  am  only,  at  present,  proving  the  fact,  that  some- 
thing which   goes    by  the  name  of  a  call  was  considered  indis- 
pensable according  to  the  laws  and  constitution  of  the  Church. 
The  books  of  the  Church  are  full  of  examples  of  it  every  year ; 
md,  without  adding  to  the  length  of  this  tedious  case,  by  go- 
ing through  them,  I  content  myself  with  referring  to  the  recent 
period  of  I7BI,  when  two  calls  were  contested  on  the  ground  of 
insufficient  concurrence ;  and  I  proceed  to  inquire  again,  in  one 
word,— can  any  one,  whose  views  of  the  matter  have  not  been 
perverted  hy  ecclesiastical  subtleties,  which  were  invented  to  get 
the  better  of  what  they,  at  the  same  time,  were  declaring  to  be 
the  undovbled  law  of  the  churchy  find  common  sense  in  the  idea, 
that  a  call  or  concurrence,  signed  by  one  or  two  individuals,  or, 
as  has  happened  in  a  western  presbytery,  by  nobody  at  all,  should 
be  held  as  a  due  fulfilment  of  the  law  against  intrusion,  or  of  that 
other  law,  by  which  a  call  is  declared  to  be  indispensable. 

My  learned  friend  said,  .strangely  enough,  that  the  use  of  the 
call,  is  no  more  than  to  aflbrd  the  people  an  opportunity  of  en- 
couraging the  labours  of  their  future  minister.  This  just  shows, 
how  impossible  he  finds  it  to  deny  the  truth  of  my  position. 
It  at  least  admits  that  a  call,  whatever  it  may  be  that  is  so  desig- 
nated, is  a  known  and  established  step  in  the  law  of  the  church. 
Wliere  and  how  has  he  fallen  on  his  discovery  ?  Dr.  Hill  had  no 
such  idea,  when  he  wrote  the  passage  which  I  have  just  read  to 
your  Lordships.  The  General  Assembly  seem  to  have  had  none 
such,  when  they  passed  the  act  17B2.  The  truth  is,  that  a 
call  was  always  necessary ;  and  that,  at  one  time,  it  was  always 
required  to  be  such  as  should  clearly  express  the  mind  of  the 
people,  upon  whom  no  one  was  to  be  intruded  against  their 
will.  But  a  long  dominant  party  in  the  Church,  had,  by  a  train 
of  decisions,  which  led  to  the  secession  from  the  Church,  and 
which  were  contested  every  year,  till  the  question  was  given  up 
for  a  time  in  despair,  reduced  the  call  to  a  matter  of  absolute 
mockery.  The  other  party,  however,  which  had  always  wished 
to  render  the  call  effectual,  and  which  had  long  struggled  to  do 
so,  had  for  a  quarter  of  a  century  been  gradually  growing  in 
atrength,  and  after  many  attempts  they  succeeded  in  carrying  the 
Kt  of  1834  through  the  General  Assembly. 

Now,  I  would  only  observe  at  present,  that  that  act  assumes  to 
itself  the  title  of  ^^  act  anent  calls,^^  and  declares,  in  express  terms, 
that  it  is  a  fundamental  law  of  the  church,  that  no  man  shall  be 
intruded  on  any  congregation,  contrary  to  the  will  of  the  people 
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to  whom  he  is  presented.  I  will  show  afterwards  that  the  title  is 
not  misapplied.  It  was  passed  for  the  very  purpose  of  ascertain- 
ing the  wish  of  the  people ;  and  so  far  from  being  unfavourable 
to  the  presentee,  it  gives  him  the  benefit  of  holding  every  one  as 
consenting  who  does  not  expressly  declare  his  dissent.  It  con- 
tains the  following  provisions : — 

^^  7*  'I'hat  if  it  shall  happen  that,  at  the  meeting/or  moderating' 
^*  in  the  cally  dissents  are  tendered  by  any  of  the  male  heads  of 
^^  families,  being  members  of  the  congregation,  and  in  full  com- 
<^  munion  with  the  church,  their  names  standing  on  the  roll  above 
*^  referred  to,  without  the  assignment  of  any  special  objections, 
**  such  dissents  shall  either  be  personally  delivered  in  writing  by 
^*  the  person  dissenting,  or  taken  down  from  his  oral  statement, 
"  by  the  moderator,  or  clerk  of  the  presbytery. 

^*  8.  That  if  the  dissents  so  lodged  do  not  amount  in  number 
*^  to  the  major  part  of  the  persons  standing  on  the  roll,  and  if 
''  there  be  no  special  objections  remaining  to  be  considered,  the 
^<  presbytery  shall  proceed  to  the  trials  and  settlement,  according 
"  to  the  rules  of  the  church. 

^<  9.  That  if  it  shall  appear  that  dissents  have  been  lodged  by 
^^  an  apparent  majority  of  the  persons  on  the  said  roll,  the  presby- 
^<  tery  shall  adjourn  the  proceedings  to  another  meeting,  to  be 
<<  held  not  less  than  ten  days,  nor  more  than  fourteen  days,  there- 
"  after. 

"  10.  That  if  the  presbytery  deem  it  expedient,  and  the  person 
^<  presented  be  willing,  or  if  he  shall  desire  so  to  do,  the  presbytery 
*^  shall  appoint  him  to  preach  to  the  congregation  in  the  interval. 

^<  11.  That  it  shall  not  be  competent  to  receive  any  dissents 
<'  without  cause  assigned,  except  such  as  shall  be  duly  given  in 
^^  at  the  meeting  for  moderating  in  the  caU  as  above  provided ; 
"  but  it  shall  be  competent  to  any  person,  who  may  have  lodged 
*^  a  dissent  at  that  meeting,  to  withdraw  such  dissent  at  any  time 
^^  before  the  presbytery  shall  have  given  judgment  on  the  efiect 
^*  of  the  dissents. 

^^  12.  That,  in  case  the  presbytery  shall,  at  the  second  meeting 
^^  appointed,  find  that  the  major  part  of  the  persons  entitled  to 
**  dissent  do  not  adhere  to  their  dissents,  or  that  there  is  not  truly 
^^  a  majority  of  such  persons  on  the  roll  dissenting,  <Aey  shall 
^*  sustain  the  calif  and  proceed  to  the  trials  and  settlement. 

^^  13.  That,  in  case  the  presbytery  shall  at  that  meeting  find 
^^  that  there  is  a  majority  of  the  persons  on  the  roll  still  dissent- 
^'  ing,  it  shall  be  competent  to  the  patron  or  the  presentee,  or  to 
"  any  member  of  the  presbytery,  to  require  all  or  any  of  the  per- 
^'  sons  so  dissenting,  to  appear  before  the  presbytery,  or  a  com- 
^^  mittee  of  their  number,  at  a  meeting  to  be  appointed,  to  take 
*^  place  within  ten  days  at  farthest,  at  some  place  within  the  par- 
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^^ish,  and  ihere  and  then  to  declare,  in  terms  of  the  resolution  of 
^  the  General  Assembly ;  and  if  any  such  person  shall  fail  to 
^  ap^^ai,  after  notice  shall  have  been  duly  given  to  him,  or  shall 
**  re&ise  to  declare  in  the  terms  required,  the  name  of  such  person 
"  s^aU  be  struck  o€P  the  list  of  persons  dissenting,  and  the  pres- 
^  bjtery  shall  determine  whether  there  is  still  a  major  part  dis- 
"  fien^g  or  not,  and  proceed  accordingly. 

^^  14.  That  if  the  presbytery  shall  fina  that  there  is  at  last  a 
^  major  port  of  the  persons  on  the  roll  dissenting,  they  shall  reject 
^  the  person  presented,  so  far  as  regards  the  particular  presentation 
*'  and  the  occasion  of  that  vacancy  in  the  parish  ;  and  shall  forth- 
^*  with  direct  notice  of  this  their  determination  to  be  given  to  the 
^  patron,  the  presentee,  and  the  elders  of  the  parish. 

^'  15.  That  if  the  patron  shall  give  a  presentation  to  another 
**  person  within  the  time  limited  by  law,  the  proceedings  shall 
<'  again  take  place  in  the  same  manner  as  above  laid  down,  and  so 
*'  on  in  r^aid  to  successive  presentations  within  the  time. 

*'  16.  That  if  no  presentation  shall  be  given  within  the  limited 
''  time,  to  a  person  from  whose  settlement  a  majority  on  the  roll  do 
**  not  dissent,  the  presbytery  shall  then  present  jure  devoluto. 

"  17.  That  cases  of  presentation  by  the  presbytery ,yurc  devoluto^ 
^  diall  not  fall  under  the  operation  of  the  regulations  in  this  and 
^  the  relative  act  of  Assembly,  but  shall  be  proceeded  in  according 
'^  to  the  general  laws  of  the  church  applicable  to  such  cases.  But 
^  every  person  who  shall  have  been  previously  rejected,  shall  be  con* 
*'  sidered  as  disqualified  to  be  presented  to  that  parish,  on  the  oc- 
**  casion  of  that  vacancy.*" 

The  provision  with  regard  to  the  case  of  the  Jus  devolutum  was 
laid  hold  of  by  my  learned  firiend,  for  the  purpose  of  producing  an 
impression.  But  he  did  not  venture  to  use  any  argument  upon  it ; 
and  it  is  enough  to  say,  that  it  was  only  framed  in  these  terms,  be- 
cause it  was  thought  expedient  to  put  some  limit  to  the  use  of  the 
▼eto ;  and  that  the  presbytery  have  not  attempted  to  exercise  the 
jus  devolutum  in  the  present  case,  and  the  pursuers  have  not  chosen 
to  insert  any  conclusion  in  their  summons  which  can  let  your  Lord- 
sliips  into  that  part  of  the  question. 

Now,  it  must  always  be  recollected,  that  I  do  not  consider  my- 
%lf  called  on  to  defend  the  wisdom  of  the  act  1834,  in  this  court. 
I  only  say,  that  be  it  a  good  law,  or  be  it  the  very  worst  that 
could  have  been  devised,  it  is  for  the  present,  the  undoubted  and 
unquestionable  law  of  the  church.  We  have  the  authority  of 
Spottiswoode  for  saying,  that  it  was  early  admitted  that  the  church 
had  the  right  both  to  make  and  to  alter  all  laws  in  rebus  ecclesias- 
iieia.  We  have  the  fact,  that  she  has  at  all  times  been  in  the 
habit  of  exercising  this  right.     And  particularly,  it  will  be  ad- 
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mitted  by  my  learned  friends,  that  she  has  from  time  to  time,  and 
in  a  great  yariety  of  instances,  altered  the  component  parts  of 
that  stamp  of  qualification,  which  to  make  their  argument  con- 
sistent with  any  denial  of  the  church*'s  powers,  should  have  been 
fixed  definitively  before  the  date  of  the  act  1592.  Thus  blind- 
ness, deafness,  weakness  of  voice,  ignorance  of  the  Gaelic  lan- 
guage in  certain  parishes,  have  all  been  fixed  to  be  proper  dis- 
qualifications, by  express  enactments,  or  by  decisions  of  the 
church  ;  and  they  are  so  reasonable  that  it  is  needless  to  enquire 
minutely  into  their  origin. 

But  the  church  has  gone  farther  than  this,  and  by  means  of 
positive  enactments,  she  has  added  to  the  stamp,  various  other 
particulars  which  might  have  been  declaimed  against,  however 
unreasonably,  as  limitations  on  the  patron's  right  of  choice 
as  it  stood  when  qualification  was  first  taken  notice  of.  Thus, 
at  one  time,  it  was  not  even  necessary  that  a  presentee  should 
know  any  thing  of  the  Latin  language.  This  was  added.  Then 
Greek.  Then  a  certain  proficiency  in  philosophical  and  mathe- 
matical studies.  Then  it  was  required,  that  whatever  might  be 
the  proficiency  of  the  presentee,  he  should  also  have  attended  an 
academical  course,  of  a  certain  definite  endurance.  And  lastly, 
it  was  prescribed,  that  no  one  should  be  admitted  who  had  not 
attended  certain  colleges  or  universities,  which  were  specially  de- 
signated. So  that  as  the  law  now  stands,  the  most  unrivalled 
eminence  in  every  branch  of  study,  will  not  entitle  a  presentee  to 
ordination,  unless  that  eminence  has  been  acquired  in  the  pre- 
scribed form,  and  by  the  prescribed  method. 

Then,  my  Lords,  permit  me  to  ask, — if  such  a  power  as  I  have 
now  been  describing,  was  incontestably  in  the  church,  what  could 
be  more  reasonable  than  to  regulate  in  the  matter  of  the  call 
which  had  been  so  long  and  so  fiercely  contested  ?  Just  as  deci- 
sions, now  considered  by  the  majority  of  the  church  to  have  been 
erroneous,  had  settled  the  matter  in  one  way,  other  decisions 
might  have  settled  it  in  the  other ;  for  your  Lordships  well  know, 
that  a  numerous  and  fluctuating  popular  assembly,  cannot  esta- 
blish legal  principles  by  mere  judgments  on  particular  cases,  in 
the  same  accurate  and  definite  manner  as  the  courts  of  law. 
But  the  Assembly  deemed  it  wiser,  not  to  give  room  for  the 
contradictory  judgments  which  might  be  pronounced  by  the 
eighty-one  presbyteries  of  the  church,  which  would  haVe  led 
to  constant  appeals  and  endless  Controversies,  but  to  lay  down 
at  once  a  specific  and  defined  law  or  rule,  by  which  the  whole 
church  should  be  bound.  And  how  was  it  that  they  gave  ef- 
fect to  this  object,  and  in  what  respects  is  it  that  what  they  did 
diflers  from  the  reality  of  the  call  ?  Why,  instead  of  enacting  that 
the  majority  must  sign  the  call,  which  it  scans  to  be  admitted 
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tktji  might  have  done^ — for  it  is  unquestionable  that  they  might 
have  so  decided  in  every  individual  case, — not  in  words,  perhaps, 
kt  m  meaning,  they  declared,  in  effect,  that  every  one  should 
beheld  as  assenting,  that  is,  as  signing  the  call,  who  did  not  posi- 
tively dissent.      This  has  been  popularly  misnamed  a  veto ;  and 
my  Mends  have  caught  at  the  word,  and  I  must  say  the  mere 
name  appears  to  me  to  be  the  best  half  of  their  argument.     The 
act  Itself  bears,  that  it  is  <  anent  calls  f  and  I  shall  have  no  diffi- 
culty m  showing,  that  it  was  the  most  favourable  way  in  which 
the  church,  entertaining  the  views  which  it  now  does,  could  have 
letded  the  matter,  for  the  interests  of  the  patron  and  his  presentee. 

Before  going  into  this  matter,  however,  the  mention  which  I 
have  had  occasion  to  make  of  the  power  of  the  church  to  alter 
the  stamp,  another  misnomer  as  I  formerly  observed,  leads  me  just 
to  suggest,  that  this  matter  of  acceptability  to  the  people  may  be 
considered  in  another  sense,  viz.  as  being  of  the  nature  of  a  qualifi- 
cation.   I  have  shown  from  the  Book  of  Discipline  and  the  Acts  of 
Assemblies  1596,  1638,  and  1736,  that  acceptability  was  consi- 
dered as  a  necessary  ingredient  to  the  admission  of  a  minister.     I 
nov  beg  leave  to  add  the  authority  of  Dr.  Cook — differingas  I  know 
he  does  from  the  views  I  have  been  maintaining,  and  even  in  the 
pamphlet  which  I  am  about  to  quote  as  an  authority  in  my  favour 
— for  the  assertion,  that  fitness  for  a  particular  parish  ought  to  be 
required  of  all  ministers.    In  a  work  which  he  published  in  1834, 
under  the  name  of  "  A  few  Plain  Observations,"  he  says  p.  10, 
^'  But  the  church  takes  also  into  consideration,  qualification  for 
**  the  discharge  of  the  ministerial  duty,  and  has  very  distinctly 
*^  laid  down  what  it  conceives  this  to  comprehend.     There  is  a 
*^  renewed  trial  and  profession  of  faith  and  doctrine ;  but  there  is 
*'  something  more   than  this,— something  additional    to   learn- 
'^  ing,  moral  character,  and  sound  doctrine.     In  the  Assembly 
*'  which  met  in  1596,  soon  after  the  establishment  of  the  pres- 
*^  byterian  church,   and  when   patronage  was   the  law   of  the 
^'  land,  we  find  a  series  of  declarations   and  resolutions  as  to 
'*  what  is  requisite  in  a  qualified  presentee,  and  these   declara- 
*^  tions  and  resolutions  were  repeated  and  confirmed  anew  by  the 
*'  Assembly  1638.     I  quote  them  here  as  formbg  in  fact  part  of 
'^  the  civil  law,  or  as  having  the  same  authority.   That  this  is  the 
*'  case  is  plain,  from  no  exception  to  them  having  been  made  in 
'*  subsequent  statutes,  which  is  an  indirect  but  virtual  confirmation 
<'  of  them  :  *  Forasmuch  as  by  the  too  sudden  admission  and  light 
^  trial  of  persons  for  the  ministry,  it  cometh  to  pass,  that  many 
<*  scandals  fall  out  in  the  persons  of  ministers,  be  it  ordained 
'*  that  in  time  coming,  more  diligent  inquisition  and  trial  be  used 
«  of  all  such  persons  as  shall  enter  into  the  ministry.^'   Following 
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out  this,  the  Assembly  enact,  *<  That  the  trial  of  persons  to  be  ad- 
^<  mitted  hereafter  into  the  ministry,  consist  not  only  in  their  leam- 
«  ing  and  their  ability  to  preach,  but  also  in  conscience,  and  in 
^*  feeling,  and  spiritual  wisdom,  and  namely,  in  the  knowledge  of 
^<  the  bounds  of  their  calling,  in  doctrine,  discipline,  and  wisdom  to 
^*  behave  themselves  accordingly  with  the  diverse  ranks  of  persons 
<'  within  their  flocks ;  as  namely,  with  atheists,  rebellious  and  weak 
<^  consciences,  and  such  other  wherein  the  pastoral  charge  is  most 
^<  wanted ;  and  that  they  be  meet  to  stop  the  mouths  of  the 
<^  adversaries,  and  such  as  are  not  qualified  in  these  points  to  be 
<^  delayed  till  further  trial,  and  till  they  be  found  qualified.  And 
««  because  men  may  be  found  meet  for  some  places  who  are  not  meet 
^^  for  others^  it  would  be  considered  that  the  principal  places  of  the 
^<  realm  be  provided  by  men  of  most  worthy  gifts,  wisdom,  and  ex- 
^^  perience,  and  that  none  take  the  charge  of  a  greater  number 
**  of  people  nor  they  are  able  to  discharge/' 

I  know  very  well  that  Dr.  Cook  opposed  the  passing  of  the  act 
1834,  and  that  he  even  denied  the  power  of  the  church  to  pass  it ; 
but  your  Lordships  have  heard  all  that  my  learned  friend  could  say 
in  support  of  the  same  view.  I  take  however  the  admission  of 
Dr.  Cook  himself  against  his  argument,  and  I  ask  your  Lordships 
whether,  when  there  are  express  laws  in  the  books  against  the  in- 
trusion of  ministers,  that  may  not  in  all  fiiimess  be  required  even  as 
a  qualification  ;  in  which  case  even  my  learned  friends  could  not 
deny  that  it  would  be  a  matter  within  the  power  of  the  church. 

But  I  do  not  wish  to  put  my  case  upon  narrow  grounds  how- 
ever sound ;  I  revert  to  the  broad  principle,  that  the  church  is  en- 
titled to  legislate  on  every  ecclesiastical  matter,  and  that,  although 
your  Lordships  have  full  power  to  do  justice  in  all  civil  matters, 
you  are  not  entitled  either  to  enquire  as  a  mere  general  proposition, 
or  to  adjudicate  in  any  case,  as  to  the  purely  ecclesiastical  procedure 
of  the  church  or  its  courts. 

It  was  said  by  my  learned  friend,  that  it  was  not  the  meaning  of 
the  law,  that  any  man  was  to  be  held  as  intruded  on  a  parish,  un- 
less the  parishioners  could  satisfy  another  body  altogether,  viz.  the 
presbytery,  that  they  had  good  reasons  for  objecting.  But  this  was 
plainly  not  the  meaning  of  any  one  of  the  authorities.  I  defy  my 
learnt  firiends,  to  point  out  any  single  expression  in  the  whole  of 
them,  that  even  so  much  as  points  at  such  a  limitation ;  and  I  ask 
your  Lordships,  if  it  is  credible  that  in  a  matter  so  contested — in 
the  course  of  a  struggle  for  the  very  existence  of  the  church — the 
legislature,  when  yielding  in  some  cases  reluctantly  to  its  claims, 
could  have  failed  to  specify  the  fact.  Would  they  have  left  such 
a  matter  doubtful  ^  And  in  like  manner  would  not  the  majority 
of  the  Assembly  have  specified  what  they  meant,  if  there  had  b^n 
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tk  least  ptretenoe  for  making  such  an  assertion,  instead  of  permit- 
ting those  long-continued  heats  and  animosities  on  the  subject  to 
prevail,  as  they  did,  for  more  than  half  a  century. 

And,  my  Laoids,  is  the  remedy  which  the  church  has  endeavoured 

to  apply  to  these  evils  tdltra  vires?  I  submit  that  it  is  not ;  and  I 

have  already  assigned  my  reasons  for  holding,  that  though  it  were, 

it  b  not  in  this  court   that  the  cure  can  be  found.     It  is  said  that 

die  act  does  not  relate  to  the  call,  because  it  substitutes  a  third  party 

vho  is  to  come  between   the  presentee  and  the  presbytery.     But 

this  is  really  a  most  unfortunate  observation  ;  because  a  call,  if  there 

is  a  call,  just  does  the  very  same  thing,  as  I  have  already  explained. 

The  preshytery  never  see  the  presentee  till  he  ^ets  the  call.     Then 

vbat  are  the  words  of  the  regulations.     It  is  said  in  the  12th, 

^  That  in  case  the  presbytery  shall,  at  the  second  meeting  appoint- 

^  ed,  find  that  the  major  part  of  the  persons  entitled  to  dissent  do 

^«  not  adhere  to  their  dissents,  or  that  there  is  not  truly  a  majority 

^  of  such  persons  on  the  roll  dissenting,  they  shall  sustain  the  ccUl 

**  and  proceed  to  the  trials  and  settlement;^  or,  in  other  words,  he 

shall  be  deemed  to  have  a  call,  whether  it  was  signed  by  any  one  or 

not,  on  the  most  favourable  of  all  presumptions  that  every  one  not 

availing  himself  of  the  opportunity  of  objecting  should  be  held  as 

cooaenting.     And  even  supposing  it  were  not  a  call,  still  the  whole 

matter  is  in  te  ecclesiastica ,-  and  according  to  the  settled  rules  of 

the  law,  your  Lordships  cannot  interpose. 

It  was  said,  that  heads  of  families  were  never  before  heard  of  as 
having  any  particular  station  or  privileges  in  the  church ;  and  that 
the  power  the  assembly  have  thus  interposed  is  altc^ether  new. 
Again,  I  say  that  my  learned  friend  has  been  most  unfortunate  in 
his  assertion.  For  one  disputed  point  about  calls,  was,  as  to  who 
were  the  parties  entitled  to  take  part  in  them  ;  and  it  so  happens 
that  there  was  produced  by  himself  before  the  patronage  committee 
of  the  House  of  Commons,  notes  which  he  had  taken  of  disputed 
eases  of  induction  in  the  course  of  a  single  year.  I  do  not  read  his  opi- 
nion— and  I  do  not  read  his  speech  in  the  Assembly — I  do  not  think 
it  &ir  to  lay  hold  of  what  may  have  been  stated  in  a  popular  argu- 
ment, in  the  discussion  of  a  serious  point  of  law.  I  do  not  mean  to 
insinnate  that  my  friend,  whose  accuracy  is  so  remarkable,  did  say 
any  thing  which  could  have  been  used  to  show  any  inconsistency  in 
his  opinion  ;  but  it  is  most  material,  when  he  denies  that  heads  of 
fiimilies  had  any  voice  in  the  matter,  to  state  that  he  himself  pro- 
duced the  notes  of  no  less  than  eight  cases  which  occurred  in  one 
single  year,  in  which  heails  of  families  are  distinctly  enumerated  and 
counted  in  considering  the  call.  And  the  same  has  been  the  case  in 
many  other  instances.   I  hear  my  friend  observing  that  these  were  cases 
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where  there  had  been  no  presentation.  I  do  not  know  how  it  was  ; 
but  I  believe  he  may  be  right,  and  it  does  not  in  the  least  injure 
my  argument.  It  only  makes  it  the  stronger.  For  then  they  were 
cases  where  the  call  was  all  in  all,  and  there  the  heads  of  families 
were  counted^  and  yet  you  are  now  to  be  told  that  heads  of  families 
were  never  before  heard  of  in  the  church.  Your  Lordship  will  find 
the  instances  adduced  by  Mr.  Whigham  in  the  appendix  to  the  re- 
port of  the  committee  to  which  I  have  referred. 

But  then,  it  seems,  that  we  actually  refused  to  judge  in  the  mat- 
ter. And  so  because  we  obeyed  the  law  of  our  ecclesiastical  superiors, 
we  are  in  a  much  worse  situation  than  if  we  had  judged,  and  judged 
amiss.  But,  where  does  my  learned  friend  find  it  written  in  any  act 
of  parliament,  that  we  must  judge  at  all.  Does  he  not  see,  that  the 
very  thing  is  contemplated  as  possible  in  1592,  that  presbyteties 
might  refuse  and  wrongfully  refuse  to  judge*  And  where  is  any 
other  consequence  annexed  to  the  refusal,  but  the  retention  of  the 
stipend,  upon  which  I  maintain  that  my  clients  have  no  interest, 
and  are  therefore  not  entitled  to  use  any  argument.  Where,  I  ask, 
does  he  find  that  we  can  judge  legally,  unless  where  there  has 
been  a  valid  call ;  and  where  is  the  difference  between  the  call,  and 
the  so-named  veto,  excepting  that  when  the  call  is  a  real  entity,  the 
veto  is  the  most  favourable  of  the  two.  And  above  all,  I  ask  my 
learned  friend,  will  he  point  out  in  any  one  of  the  cases  relied  on, 
— in  any  case  in  the  books, — one  instance  of  a  presentation  wrong- 
fully rejected y  where  the  presbytery  did  not  refuse  to  judge.  In 
every  case  where  they  tried  the  wrong  presentee,  they  decidedly 
refused  to  try  or  judge  of  the  qualifications  of  the  right  one  ;  and 
what  does  it  signify  whether  a  presbytery  sustain  a  presentation,  and 
refuse  to  judge,  in  compliance  with  a  general  law  which  they  dare 
not  disobey,  or  wrongfully  reject  a  presentation,  and  so  examine  the 
wrong  person. 

Thursday,  30th  November. 

When  I  was  stopped  yesterday,  I  had  been  adverting  to  nu- 
merous objections  taken,  by  the  gentlemen  on  the  other  side,  to  the 
act  of  assembly  1834  :  But  before  continuing  that  course  of  argu- 
ment, there  are  one  or  two  observations  which  I  wish  to  make,  with 
the  permission  of  the  Court. 

It  appeared,  firom  some  questions  which  were  put  to  me  yester- 
day, that  some  of  your  Lordships  wished  to  know  something  more 
about  the  meaning  of  the  call,  and  of  the  nature  of  the  writing 
or  instrument  which  is  now  so  denominated,  and  which  is  meant  to 
ascertain  or  express  what  has  been  at  different  times  differently  deno- 
minated, as  the  assent,  the  consent,  the  concurrence,  or  the  call  by 
the  people.  It  may  be  proper,  therefore,  to  observe,  that  there  is  a 
union  of  two  distinct  and  separate  characters,  which  are  constituted 
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in  distinctly  different  manners,  and  which  produce  different  effects  in 
the  appointment  of  a  minister  of  the  gospel.     The  one  is  temporal, 
the  other  spiritual.       The  temporal  character,  according  to  the  con- 
stitution of  the  Church  of  Scotland,  is  given  by  the  presentation  of 
the  patron,  or  other  party  or  parties  who  may,  at  the  time,  or  in  the 
dicumstances,  have  the  right  of  nomination.    The  spiritual  charac- 
ter, which  is  equally  indispensable  as  the  other,  consists  of  ordina- 
tion, and  can  only  he  given  in  consequence  of  what  I  have  now  been 
speaking  of,  viz.  the  call  by  the  people.     The  spiritual  relationship 
cannot  be  created  without  it  in  any  case  whatsoever.     Both  charac- 
ter may  be  conferred,  in  certain  cases,  wihont  any  presentation^ 
as  was  the  case  during  the  periods  which  followed  1649  and  1690, 
on  which  1  will  still  have  to  offer  some  remarks.     But  there  has 
never,  from  the  beginning,  been  even  a  single  instance  of  its  having 
been  done  without  the  call ;  and  my  friends  will  not  pretend  that 
there  ever  has. 

Having  made  this  explanation,  which,  from  the  great  familiarity 
which  the  Court  in  general  has  with  the  proceedings  of  the  General 
Assembly,  bad  not  previously  occurred  to  me  to  be  necessary,  I  shall 
now  draw  the  attention  of  your  Lordships  to  the  form  of  a  call.  I 
take  the  first  that  comes  to  my  hand  from  the  work  of  Pardovan, 
which  was  published  between  the  years  1690  and  I7II9  when  there 
was  no  private  patronage,  and  when  there  was,  consequently,  no  pro- 
per presentation.  In  this  way,  it  happens  that  there  is  some  diffe- 
rence in  the  modem  form  from  the  one  formerly  employed,  corres- 
ponding to  the  parties,  who  were  entitled  to  be  the  callers  at  that 
time,  and  those  who  are  the  callers  now.  The  older  form  was,  that 
the  heritors, — or  in  case  of  burgh  churches,  the  magistrates, — had 
the  right  of  nominating,  and  they,  together  with  the  parishioners, 
were  the  callers.  Under  the  existing  law,  the  patron  has  the 
nomination,  and  the  same  parties  as  formerly  give  the  call.  I 
read  from  the  form  used  in  a  burgh ;  but  mutatis  mutandis^  the 
form  has  been  the  same  in  every  case,  and  at  all  times,  and  has 
always  been  quite  irrespective  and  independent  of  the  existence  or 
non-existence  of  a  presentation.  It  is  given  by  Pardovan,  b.  1. 
c  1.  8.  7-  and  will  be  found  in  Peterkin,  vol.  1.  p.  I76: — "  We 
'*  the  heritors,  elders,  and  magistrates  of  the  town  council  of  , 

'^  being  destitute  of  a  fixed  pastor,  and  being  most  assured  by  good 
^*  information,  and  our  own  experience,  of  the  ministerial  abilities, 
'^  piety,  and  literature,  and  prudence,  as  also  of  the  suitableness,  to 
^*  our  capacities,  of  the  gifts  of  you,  Mr.  A.  B.,  preacher  of  the 
**  gospel,  or  minister,  at  C,  have  agreed,  with  the  advice  and  con- 
'*  sent  of  the  parishioners  foresaid,  and  concurrence  of  the  reverend 
^^  presbytery  of  D.  to  invite,  call  and  intreat,  likeas  we  by  these 
^^  presents  do  heartily  invite,  call  and  intreat  you,  tq  undertake  the 
^  office  of  a  pastor  among  us,  and  the  charge  of  our  souls.    And 
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<<  further,  upon  your  accepting  of  this  our  call,  promise  you  all  dud- 
^'  ful  respect,  encouragement  and  obedience  in  the  Lord.  In  wit- 
"  ness  whereof,''  &c. 

LoBB  OiLLiBS. — What  was  the  date  of  the  earliest  call  which 
was  given  in  the  Church  of  Scotland,  and  what  were  its  terms  ? 

Mb.  Bell.— I  do  not  know  the  date  of  the  earliest  call  that  may 
have  been  preserved.  Dr.  Lee,  who  is  our  best  authority  in  all  mat- 
ters connected  with  the  antiquarianism  of  the  church,  has  told  me 
that  he  never  saw  one  more  ancient  than  1596  ;  but,  as  indeed  we 
are  all  quite  aware,  from  its  being  mentioned  in  the  time  of  John 
Knox,  that  they  existed  from  the  beginning,  or  from  the  time  of 
the  First  Book  of  Discipline  in  1560 ;  and  at  all  events  they  were  in 
use  prior  to  the  act  of  1592.  And  although  I  have  no  earlier  form  by 
me  than  that  which  I  have  read,  and  have  not  in  my  memory  the 
terms  of  that  mentioned  by  Dr.  Lee,  I  call  on  my  friends  on*  the 
other  side  to  admit,  as  I  am  sure  they  will,  that  the  form  has  always 
been  that  which  I  have  read. 

The  call  having  been  sustained  by  the  presbytery,  is  presented  to 
the  presentee,  who  is  specially  required  by  the  minister  who  mode- 
rates in  the  call,  to  say  whether  he  accepts  of  that  call,  and  whether 
he  has  used  any  means  to  obtain  it.  And  having  given  satisfactory 
answers  to  that  and  other  questions,  the  presbytery  proceed  to  the 
discharge  of  the  remaining  parts  of  their  frinctions. 

I  would  now,  my  Lords,  take  leave  to  observe,  that  I  think  I  have 
su£5ciently  established,  that  as  the  law  now  stands,  (to  use  the  words 
of  the  act  15670  ^^^  examination  and  admission  of  ministers  is 
only  in  the  power  of  the  kirk ;  and  that  if  the  inferior  judicatories 
refuse  to  admit  a  person  presented  to  them,  there  shall  be  an  appeal 
to  the  Assembly  of  this  haill  realm,  by  whom  the  cause  being  de- 
cided, shall  take  end  as  they  decern  and  declare. 

LoBD  OiLLiES. — That  act  was  passed  before  presbytery  was  es- 
tablished. 

Mb.  Bell. — No,  my  Lords ;  presbytery  was  established  from 
the  beginning.  Certainly,  as  his  Lordship  observes,  the  partictU^r 
court  called  the  presbytery^  was  not  established  as  it  exists  at  pre- 
sent till  1578,  or  rather  till  1581. 

LoBD  Gillies.— Then  by  what  act  of  Parliament  was  it  given 
to  the  presbyteries  ? 

Mb.  Bell. — Why,  my  Lord,  there  is  no  act  by  which  the  call 
is  established  ;  or  by  which  the  direct  power  in  that  particular  mat- 
ter is  given  to  the  presbyteries  as  a  part  of  the  whole  church, — and 
that  is  just  my  case.  My  friends  must  show  some  act  of  parliament 
by  which  it  is  taken  away.  The  whole  argument  I  have  address- 
ed to  your  Lox^ship  has  been  an  endeavour  to  show  that  the  pres- 
byteries must  have  that  power,  and  that  it  flows  from  the  state. 
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I  have  shown  that  the  act  of  1567  provided  that  the  whole  mat- 
ter should  he  solely  in  the  power  of  the  kirk,  as  then  by  law  estab- 
lished. Presbyteries  were  created  after  that,  and  they  form  a  sub- 
ordinate court  to  the  whole  kirk  ;  and  the  act  1592  expressly  de- 
dares,  that  the  whole  powers  of  the  kirk,  whatever  they  were,  were 
to  be  exercised  respectively  by  presbyteries,  and  synods,  and  Qeneral 
AsBemblies.  And  as  to  presbyteries  in  particular,  it  provides  that 
they  shall  cause  the  ordinances  made  by  the  Assemblies  provinci- 
als, nationals  and  generals,  to  be  kept,  and  put  in  execution.  I 
have  shown,  that  these  powers  having  l)een  thus  committed  to  the 
kirk,  the  First  Book  of  Discipline,  or  the  Book  of  Policy  as  it 
was  called,  was  prepared  so  early  as  1560,  before  the  act  1567  ^^ 
consented  to  by  the  crown,  but  after  it  was  passed.  I  have  shown 
that  the  Second  Book  of  Discipline,  prepared  after  this  power  was 
conierred,  speaks  of  calls.  It  mentions  the  thing  in  a  double  sense ; 
first,  there  is  the  inward  calling  in  a  man's  own  mind,  which 
comes  from  a  higher  source  ;  and  second,  there  is  the  outward  call- 
ing or  vocation,  which  consists  of  two  parts,  the  judgment  of  the 
eUership,  and  the  conisent  of  the  congregation.  I  have  shown  that 
even  then  they  declared,  that  no  man  should  be  intrudit  on  any 
congregation,  contrary  to  the  will  of  the  people,  and  that  this  has 
been  renewed  from  Assembly  to  Assembly,  at  all  periods  of  the 
church,  beginning  at  least  from  1581,  when  they  approved  of  the 
Book  of  Discipline,  down  to  the  disputed  act  of  1834.  I  have 
shown  in  the  next  place,  that  the  instrument  now  denominated  a 
call,  is  merely  the  mode  devised  by  the  church,  for  ascertaining  the 
qaestion  of  fact,  whether  the  presentee  has,  or  has  not,  the  consent, 
assent,  or  concurrence  of  the  people ;  and  so  whether  he  is,  or  is 
not,  intruded  on  them,  against  dieir  will.  I  have  shown  that  in 
all  time  the  church  has  made  laws  for  itself  without  objection,  and 
without  any  contradiction  or  check  on  the  part  of  the  state  ;  and 
which,  as  Dr.  Cook  himself  tells  us  in  the  passage  which  I  formerly 
read,  must  now  be  considered  as  part  of  the  civil  law  of  the  country. 
I  have  shown,  from  Archbishop  Spottiswoode,  that  the  power  of  alh- 
rogaiing  laws  was  claimed  in  1578,  and  that  it  was  granted  then, 
among  the  points  for  which  it  was  not  necessary  to  go  to  parliament, 
on  the  express  ground,  that  the  church  had  undoubtedly  the  power 
of  making  laws.  I  have  shown,  therefore,  that  the  power  of  the 
kirk  in  this  matter  does  not  depend  on  the  act  1592,  which  only 
included  presbyteries  among  the  constituent  parts  of  ^'  the  kirk  f  ^  and 
the  power  thus  claimed  and  admitted  in  1578,  not  having  been  re- 
pealed or  denied  in  1592,  is  just  one  of  the  reasons  why  I  maintain 
the  power  of  the  church  to  enact  the  law  of  1834.  There  is  not  even 
an  expression  of  a  doubt  in  the  charter  on  the  subject ;  and  there  has 
been  a  constant  and  invariable  practice  ever  since,  extending  now  to  a 
period  of  nearly  two  centuries  and  a  half,  of  the  church  legislating  on 


140  MR.  BBLL^S  SPEECH. 

all  such  matters.  I  will  not  return  to  these  topics ;  I  merely  refer  to 
the  Books  of  Discipline,  and  to  the  acts  of  Assembly  I5969  1638, 
1736,  and  1732.  I  have  farther  endeavoured  to  show,  that  therewere 
two  parties  in  the  church ;  one  of  whom  wished  to  reduce  the  call  to 
a  mere  nonentity,  in  which  they  succeeded  so  far  that  there  have  been 
instances  of  calls  being  sustained  with  only  one  signature,  and  as  I 
have  mentioned,  even  without  any  signature  at  all.  But  I  am  not . 
speaking  of  what  may  have  been  the  wish  or  the  success  of  any  par- 
ticular party.  I  do  not  care  whether  the  laws  which  they  were  un* 
der  the  necessity  of  enacting,  were  intended  by  the  framers  of  them 
to  be  eflBcient  or  not.  In  declaring  that  such  was  the  lawy  they  ad- 
mitted the  fact  for  which  I  have  been  contending,  and  Doctor  Cook 
himself  is  among  the  number  of  my  authorities. 

I  hold  it  therefore,  my  Lords,  to  be  quite  indisputable,  that  the 
church '  has  uniformly  exercised  the  power  of  legislating,  and  decid- 
ing whether  there  has  been  a  proper  assent,  consent,  concurrence,  or 
call  on  the  part  of  the  people,  and  that  however  they  may  have  dif- 
fered at  times  upon  the  requisites  or  the  mode  of  it,  she  must  have  the 
power  of  fixing  how  the  propriety  or  sufficiency  of  that  call  shall  be 
ascertained  ;  and  the  question  just  comes  to  be,  whether  the  act  1834 
effects  the  purpose  of  ascertaining,  in  a  satisfactory  manner,  whether 
there  was  a  consent  or  not.  I  do  not  admit  the  relevancy  of  the 
question,  for  I  abide  entirely  by  what  I  have  already  said  of  the  in- 
competency of  your  Lordships  to  take  into  view  the  propriety  or 
impropriety  of  the  laws  of  the  church  ;  nay,  even  of  your  doing  so 
if  the  enactment  had  been  ultra  vires.  But  even  on  the  supposition 
that  I  am  wrong  as  to  the  consequences  of  excess  of  powers,  I  say 
that  the  act  1834  was  no  excess.  It  was  a  mere  mode  of  ascer- 
taining that  which  they  were  bound  to  ascertain.  It  was  their  duty 
to  devise  the  best  means  they  could  of  proving  whether  there  was  a 
sufficient  concurrence.  And  whether  the  mode  was  imperfect,  or 
whether  being  perfect,  they  misjudged  the  import  of  the  proof  when 
led,  still  it  was  clearly  in  re  ecclesiastica^  and  your  Lordships  have 
no  power  to  interfere. 

I  proceed  to  observe,  that  from  I7II  till  a  very  recent  period, 
there  had  been  much  agitation  on  the  question,  what  extent  of 
concurrence  was  necessary  ?  And  in  all  corners  of  the  country 
there  were  presbyteries  who  never  ceased  to  maintain  that  an  actual 
majority  should  concur.  The  act  1834  was  passed  to  settle  this 
question,  and  your  Lordships  have  heard  what  has  been  said 
against  it.  I  do  not  return  upon  what  I  stated  yesterday.  It 
is  said  that  a  power  difFerent  from  the  church  courts  is  interposed 
between  the  presbytery  and  the  presentee  :  I  just  ask  in  one  word, 
would  there  not  have  been  a  power  interposed,  if  the  Assembly  had 
declared  that  the  call  must  he  signed  by  a  rfiajority^  which  my 
friends  admit  they  might  have  done.      In  truth,  the  act  1834 
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iimoie&vouTable  for  the  patron  and  his  presentee  than  the  mode 

far  which  my  friends    coBtend,   understood  as  it  now  is  by  the 

diiodi,  would  have  proved.    It  holds  every  man  as  concurring  who 

lues  not  take  the  trouble  of  coming  forward  to  dissent,  and  besides 

ofvDdergoiiig  various  questions  and  ceremonies  as  laid  down  in  the 

RgolatLous.      Whereas,  under  the  interpretation  of  the  call,  as  it 

stood  till  that  act  was  passed,  which  the  church  would  now,  in  all 

pnbability,  have  been  inclined  to  adopt,  it  would  have  been  neces- 

ni;  (oi  an  actual  majority  to  concur.     And  I  ask,  in  on^  word, 

whether  it  is  not  infinitely  more  favourable  to  the  presentee  to  hold 

all  absentees  as  consenting,  than  to  put  a  stranger  to  the  risk  of 

its  being  said,   **  If  he  has  not  friends  who  know  him,  why  should 

^  I  take  trouble  in  the  matter^^  and  to  hold  all  who  reasoned  or 

acted  in  this  way,  as  voting  against  him. 

My  friends,  however,  are  not  content  with  this.  They  take  much 
stronger  ground,  and  would  hold  all  persons  as  concurring,  however 
itrtnuous  and  determined  their  apposition  may  6«,  unless  they  can 
sopport  it  by  reasons  which  shall  be  satisfactory  to  a  different  body 
of  men.  Now  really,  my  Lords,  this  does  appear  to  me  to  be  rather 
a  strong  presumption.  Is  this  a  way  of  ascertaining  ^^  the  will  of 
**  the  people,"  for  that  is  the  word  ?  Besides,  it  is  utter  nonsense. 
A  minority — an  individual — can  object  upon  showing  cause.  Then 
why  should  there  have  been  any  such  enactment  about  the  majo- 
rity ?  How  could  it  ever  have  been  thought  of,  if  they  were  to 
have  no  greater  privilege  than  the  minority  ?  I  say  it  would  be  an 
interpolation  in  the  acts  of  Assembly  of  what  never  could  have  been 
omitted  by  the  framers  of  them,  if  it  had  been  their  meaning,  when 
they  framed  them,  to  hold  that  the  law  is  what  is  contended  for 
by  my  learned  friends. 

My  friend,  however,  told  your  Lordships  that  this  has  always  been 
the  understanding ;  and  he  even  told  you  that  if  there  ever  was 
such  a  thing  as  a  real  call,  it  was  only  during  two  short  periods  of 
time,  the  one  extending  from  1649  to  IGGO,  and  the  other  from 
1690  to  1711 ;  and  that  the  provisions  of  these  years  were  finally 
put  an  end  to  or  rendered  ineffectual  by  the  act  I7II. 

One  general  answer  to  this  is,  that  1  have  taken  my  authorities 
from  all  ages  of  the  church,  and  that  the  instances  drawn  from  Sir 
Henry  MoncreifF  have  almost  all  of  them  occurred  since  1711»  sot 
to  mention  that  I  have  brought  them  down  to  1782.  The  act 
IC'IrO,  in  particular,  which  it  will  be  observed,  was  not  repealed 
by  the  rescissory  act  like  the  act  of  Parliament  of  the  same  year,  is 
a  direct  authority  in  favour  of  the  view  which  I  take  regarding  the 
use  of  a  dissent  such  as  is  now  called  a  veto^  in  preference  to  a  posi- 
tive consent  of  the  people.  And  I  mention  it  the  rather,  1st,  lie- 
cause  it  throws  some  light  on  the  question  of  the  call ;  and,  2d,  Be- 
cause I  heard  Doctor  Cook  himself  state  in  the  General  Assembly, 
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that  the  law  of  16499  to  which  I  am  now  referring,  still  continues 
to  be  the  law  of  the  church  in  the  matter  of  admission,  substituting 
only  the  presentation  of  patrons  for  the  nomination  by  the  elders. 
He  directly  maintained  the  proposition  which  I  now  state,  and  put 
his  case,  not  on  any  denial  of  the  authority  of  the  act,  but  on  the 
mode  in  which  it  ought  to  be  interpreted,  and  on  that  I  am  directly 
at  issue  with  him. 

Now,  as  I  am  to  submit  that  no  one  not  long  accustomed  to  lis- 
ten to  tjie  speeches  of  those  who  are  now  the  minority  of  the  Gene- 
ral Assembly,  could  ever  dream  of  its  being  possible  to  put  two  iu* 
terpretations  upon  this  act  of  Assembly,  I  shall  take  leave  to  read 
those  parts  of  it  which  relate  to  the  present  question.  It  begins 
with  directing  intimation  to  be  made,  that  the  presbytery  will  send 
preachers  to  be  heard  by  the  people,  and  then  it  proceeds — Peterkin'^s 
Compendium,  vol.  ii.  p.  69 : — ^^  Within  some  competent  time  there- 
*^  after,  the  presbytery  is  again  to  send  one  or  more  of  their  num- 
*^  her  to  the  said  vacant  congregation,  on  a  certain  day  appointed 
*^  before  for  that  effect,  who  are  to  convene  to  hear  sermon  the  fore- 
^^  said  day ;  ^which  being  ended,  and  intimation  being  made  by  the 
*^  minister,  they  are  to  go  about  the  election  of  a  pastor  for  the  con- 
^^  gregation,  the  session  of  that  congregation  shall  meet  and  pro^ 
^^  ceed  to  the  election,  the  action  being  moderated  by  him  that 
^^  preached  :  And  if  the  people  shall,  upon  the  intimation  of  the 
<*  person  agreed  upon  by  the  session,  acquiesce  and  consent  to  the 
'*  said  person,  then,  the  matter  being  reported  to  the  presbytery  by 
**  commissioners  sent  from  the  session,  they  are  to  proceed  to  the 
<<  trial  of  the  person  thus  elected,  and  finding  him  qualified,  to  ad- 
*^  mit  him  to  the  ministry  in  the  said  congregation.  3*  But  if  it 
<'  happen  that  the  major  part  of  the  congregation  dissent  firom  the 
<<  person  agreed  upon  by  the  session,  in  that  case  the  matter  shall 
<<  be  brought  unto  the  presbytery,  who  shall  judge  of  the  same  ; 
(Here  your  Lordships  have  the  very  thing  which  is  now  called  the 
veto  j)  and  if  they  do  not  find  their  dissent  to  be  grounded  upon 
^*  causeless  prejudices,  they  are  to  appoint  a  new  election  in  man- 
*'  ner  above  specified.  4.  But  if  a  lesser  part  of  the  session  or  oon- 
*^  gregation  shew  their  dissent  from  the  election,  without  excep- 
'^  tions  relevant  and  verified  to  the  presbytery,  notwithstanding 
<^  thereof,  the  presbytery  shall  go  on  to  the  trials  and  ordination  of 
*<  the  person  elected ;  yet  all  possible  diligence  and  tenderness 
'^  must  be  used  to  bring  all  persons  to  an  harmonious  agreement.'^ 

Now  your  Lordships  will  have  perceived,  that  there  are  in  this 
act  two  perfectly  separate  and  distinct  provisions  for  a  dissent  or 
veto  on 'the  part  of  the  people  ;  the  one  in  the  case  of  a  majority, 
and  the  other  in  the  case  of  a  minority  dissenting.  It  plainly 
never  could  be  meant  that  they  were  to  be  dealt  with  exactly  in  the 
same  manner.    In  the  case  of  the  minority,  the  words  are  not  merely 
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that  the  leasons  of  dissent  shall  be  verified^  but  that  they  shall  be 

ffkcant ;  and  it   must   have  been  meant  that  the  majority  might 

dissent  without  reastms,  either  relevant  or  verified.  I  say  it  is  im- 

posnUe  for  all  the  ingenuity  of  my  learned  friends  to  get  over  this 

distinction.      And    I   ask,  in  what  did  this  kind  of  dissent  differ 

from  the  veto  ?      Why,  only  in  this,  that  if  the  presbytery  *'  did 

^  not  find^  the  dissent  to  be  founded  on  causeless  prejudice,  they 

were  to  proceed  to  a  new  election.     In  so  far  as  concerns  the  mere 

fiet  of  there  being  causeless  prejudices  or  not,  a  similar  object  was 

in  new  by  the  declaration  at  the  end  of  the  act  1834,—^^  that  no 

^^  person  shall  be  held  to  be  entitled  to  disapprove  as  aforesaid,  who 

^^  diall  refuse,  if  required,  solemnly  to  declare,  in  presence  of  the 

^  presbytery,  that  he  is  actuated  by  no  factious  or  malicious  motive, 

^  but  solely  by  a  conscientious  regard  to  the  spiritual  interests  of  him- 

^'  self  or  the  congregation  ;^  and  by  the  charge  in  the  last  regulation 

to  presbyteries  to  use  their  utmost  endeavours  to  bring  about  harmony 

and  unanimity.    The  methods  employed  were  different,  but  the  ob- 

jects  in  view  were  substantially  the  same. 

But  it  was  this  very  phrase  *  causeless  prejudices'  which  enabled 
an  overruling  majority  to  get  the  better  of  the  act  164^9  altogether, 
as  for  a  time  it  is  well  known  they  did.  And  who  was  to  prove 
those  causeless  prejudices  ?  Unquestionably  not  the  majority ;  for 
then,  in  the  very  face  of  the  act  they  must  have  shown  that  their 
objectioiis  were  relevant ,  and  then  they  must  have  gone  on  to 
verify  them.  It  was  just  a  permission  to  the  presbytery  or  the 
elders  to  prove,  if  they  could,  (by  examining  the  people  certainly,) 
that  there  were  causeless  prejudices ;  but  if  they  could  not  prove 
this,  then  the  dissent,  or,  in  other  words,  the  veto,  was  to  be  effec- 
tual. And  I  shall  only  add  upon  this  point,  that  it  is  quite  mani- 
fest, that  the  majority  were  to  be  consulted  in  their  feelings  and 
wishes,  which  was  not  the  case  with  the  minority  ;  and  I  am  sure  I 
need  not  tell  your  Lordships,  that  there  are  many  objections  which 
may  be  undeniably  well  founded,  such  as  ignorance,  indifference, 
weakness  of  intellect,  uncertainty  of  doctrine,  which  may  altogether 
drive  the  people  from  the  church,— objections  which  may  be  obvi- 
ous enoiigh,  but  which  cannot  be  shown  to  be  legally  relevant,  and 
which  most  unquestionably  might  never  admit  of  verification  to  the 
apprehension  of  third  parties,  who  would  be  bound  to  decide  on 
legal  proofs. 

It  is  upon  this  point  that  my  learned  friends  have  both  now  and 
formerly  made  the  most  undue  use  of  the  name  of  Sir  Henry  Mon- 
creiff.  It  is  necessary,  therefore,  to  observe,  that  he  obviously  had 
not  had  the  act  of  assembly  before  him  when  he  wrote  the  passage 
to  which  they  refer  ;  for  he  says,  that  the  majority  were  bound  to 
give  in  their  reasons  to  the  presbytery,  whereas,  in  point  of  fact, 

K  2 
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there  is  no  such  thing  mentioned  or  hinted  at  in  the  act ;  and,  on 
the  contrary,  the  rule  was  just  the  reverse. 

The  act  of  Parliament  1690,  c.  23.  again,  had  a  call  or  consent 
of  its  own  ;  and  I  admit  that  it  was  then  necessary  for  all  objectors 
to  give  in  reasons  to  the  presbytery ;  but  I  do  not  enter  into  the 
particulars,  because  my  learned  friends  say  it  never  worked  well : 
And  although  I  cannot  agree  with  them  in  that,  I  agree  that  it  was 
entirely  repealed  as  to  patronage,  by  the  act  I7II ;  and  therefore 
I  shall  only  observe,  with  regard  to  it,  that  the  very  fact  of  its  hav- 
ing then  been  deemed  necessary  to  provide  that  the  objectors  should 
prove  their  retuonSy  when  no  such  provision  was  ever  made  either 
before  or  since,  just  shows  that  it  could  not  have  then  been  the  un- 
derstanding that  such  was  the  true  interpretation  of  the  common 
law  of  the  church. 

In  this  very  long  case  I  do  not  trouble  your  Lordships  with  a 
formal  recapitulation  of  the  different  heads  of  my  argument  I  ap- 
prehend I  have  established,  that  the  matter  brought  under  your 
notice  by  the  summons  is  purely  of  an  ecclesiastical  nature ;  and 
that  your  Lordships  have  no  jurisdiction  to  redress  any  wrong  which 
may  have  been  done  by  the  church  courts,  thus  acting  in  a  matter 
in  which,  by  law  and  practice,  their  powers  are  equally  supreme  as 
those  of  your  Lordships  are  within  your  own  department ;  and  that 
you  could  not  interfere  as  against  the  presbytery,  even  if  there  had 
been  an  excess  of  power,  provided  at  least  that  such  excess  were 
only  in  an  ecclesiastical  matter.  And  without  departing  from  these 
defences,  the  unusual  nature  of  the  case,  and  the  long  period  of 
time  which  has  elapsed  since  any  question  of  the  kind  occurred  in 
this  court,  has  also  induced  me  to  say  more  than  I  would  otherwise 
have  thought  proper,  as  to  the  meaning,  effect,  and  alleged  novelty 
or  excess  in  the  act  itself.  On  all  the  grounds  which  I  have 
argued,  I  submit  I  am  entitled  to  a  judgment,  finding  that  your 
Lordships  have  no  jurisdiction  in  this  matter ;  and  that  the  sum- 
mons, in  so  far  as  it  is  directed  against  the  presbytery,  must  neces- 
sarily be  dismissed. 

But  the  same  consideration  which  I  have  last  adverted  to,  has 
also  led  me  to  discuss  the  merits^  if  I  may  call  questions  of  juris- 
diction and  competency  by  that  name,  in  the  first  instance ;  and  I 
am  now  to  submit  certain  other  pleas,  which  in  an  ordinary  case, 
ought  properly  to  have  taken  precedence  of  those  which  I  have  al- 
ready considered. 

In  the  first  place,  then,  my  Lords,  I  apprehend  that  the  pursuers 
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lebtfTedfirom  iusisting  in  the  present  action,  in  respect  of  their 
kviog  acquiesced  in  the  proceedings  of  the  presbytery,  in  as  far  as 
it  appears  that  the  presentee  did  not  object  or  express  any  disappro- 
mm  to  the  presbytery  proceeding  in  the  matter,  in  obedience  to 
the  injunctions  of  the  act  of  Assembly ;  but  on  the  contrary,  that 
his  objection  was  against  their  either  receiving  <^  or  acting  upon 
"nidToU,  inasmuch  as  the  same  was  not  made  up  either  within 
^  the  Ume  or  in  the  manner  prescribed  by  the  act  of  Assembly.'*' 

2ikd.  I  submit^  in  the  next  place,  that  the  pursuers  have  no  right, 

nd  wouUL  ha\e  had  no  right,  to  apply  to  this  Court  for  redress 

sgunst  any  injury,  real  or  supposed,  in  respect  that  they  did  not 

toilibw  out  the  provision  of  the  act  of  Parliament  15679  cap.  7-  which 

iedaxes  that  there  shall  be  an  appeal  to  the  General  Assembly  of 

diehaVU  realm,  by  whom  the  case  being  decided,  shall  take  end  as 

they  decern  and  declare ;  and,  without  detaining  your  Lordships  by 

reading  the  authorities,  I  hold  it  to  be  settled  law,  that  even  where 

yoar  jiuisdiction  is  undoubted,  you  cannot  give  redress  where  the 

prsoibed  statutory  remedy  has  not  first  been  resorted  to  by  the 

person  a^rieved.   I  refer  to  the  case  of  Cook  reported  by  Shaw,  vol. 

ii.  p.  3179  and  to  another  on  2d  December  1828,  in>  the  seventh 

volume  of  the  same  collection,  page  117»  as  quite  sufficient  to  bear 

me  out  in  this  position. 

3d.  In  the  third  place,  my  Lords,  I  submit  that  the  summons, 
even  after  all  its  amendments,  is  not  relevantly  laid  as  against  the 
presl^tery,  for  whom  only  I  have  the  honour  of  attending  your 
Lofdships,  and  whose  case  it  was  agreed  should  be  argued  and  decided 
in  the  first  place,  before  taking  up  the  cases  of  those  other  parties 
fiar  whom  I  do  not  appear.  The  decisions  relied  on  by  both  the  parties 
in  the  course  of  this  argument,  and  apparently  with  great  confidence, 
besides  showing,  as  I  have  already  suomitted,  that  your  Lordships 
bare  no  jurisdiction  to  interfere  at  all  in  any  question  which  is  pure- 
ly ecclesiastical,  whatever  may  be  the  extent  of  the  injury  which 
Bay  have  been  done,  dp  also  establish  the  principle  which  has 
always  been  admitted  by  my  clients,  that  in  so  far  as  a  matter  of 
civil  right  is  concerned,  your  Lordships  have  a  jurisdiction  to  con- 
ader  even  the  ecclesiastical  part  of  the  question,  but  solely  as  it  was 
expressed  in  the  case  of  Auchtermuchty,  ad  hunc  effectum  of  enab- 
ling you  to  get  at  the  question  of  civil  right,  upon  which  you  are  not 
only  entitled,  but  are  bound,  in  virtue  of  your  office,  to  decide.  But 
then,  what  I  say  is,  that  you  cannot  do  this  in  a  question  with  the 
presbytery.  It  is  not  my  business  to  say  who  may  have  right  to  the 
stipend.  For  my  clients,  I  do  say,  that  they  do  not  ask  it ;  that 
they  never  will  ask  it ;  and  that  they  never  can  ask  it,  on  any  pre- 
tence whatsoever.      The  case  of  Dunse  shows  that  that  is  a  point 
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upon  which  it  is  incompetent  to  declare  against  the  presbytery  in 
any  form,  or  to  any  effect  whatever ;  and  all  the  cases,  from  the 
earliest  to  the  latest,  show  that  it  is  a  point  upon  which  you  can  de- 
cide without  the  presence  of  the  presbytery,  and  without  their  being 
parties  to  the  procedure. 

Then  why  are  the  presbytery  called  in  this  action,  when  it  is 
certain  that  your  Lordships  cannot  possibly  ordain  them  to  do  any 
thing  whatever  ?  When,  m  point  of  fact,  you  are  not  asked  to  pro- 
nounce any  order  of  any  kind  against  them,  and  when  it  is  quite 
certain  that  no  judgment,  whether  declaratory  or  otherwise,  which 
you  might  pronounce,  even  if  your  powers  were  undoubted,  could 
form  a  res  judicata  against  any  of  the  other  parties  who  have  been 
called  in  the  action,  or  against  any  party  who  may  yet  come  to 
have  an  interest  in  the  stipend.  In  short,  excepting  when  a  pres- 
bytery has  acted  in  so  far  in  a  civil  capacity,  by  exercising  the  jus 
devolutum^  this  Court  never  has  interfered  with  their  proceedings ; 
and  I  am  quite  sure  that  your  Lordships  would  not  do  so  now,  even 
if  my  friends  had  libelled  their  summons  so  as  to  put  that  in  your 
power,  which  they  have  not  done. 

Then  why  are  we  to  be  called  upon  to  argue  a  naked  declarator, 
which  leads  to  no  consequences — which  can  lead  to  none  as  in  a 
question  against  us — where  your  Lordships  are  exposed,  on  the  one 
hand,  to  the  risk  of  pronouncing  a  decision  which  must  for  ever  re- 
main inoperative  ;  and  where,  on  the  other,  it  is  not  in  the  least  de- 
gree necessary,  to  enable  you  to  decide  the  questions  still  remaining 
between  the  patron,  the  presentee,  the  trustees  for  the  Widows* 
Fund,  and  the  heritors.  I  know  very  well  that  the  cases  are  not 
similar  in  all  respects,  and  do  not  mean  to  read  them,  as  they  are 
stated  in  the  papers,  and  were  of  so  recent  occurrence,  that  they  must 
be  familiar  in  the  recollection  of  all  your  Lordships.  But  in  the 
view  I  have  last  taken,  I  venture  to  submit,  that  you  cannot  treat 
the  question  otherwise,  in  so  far  as  concerns  the  presbytery,  than 
yon  did  the  well-known  cases  of  Orkney  and  Shetland,  and  of  Lisle, 
where  you  reAised  to  decern  in  declarators,  not  for  incompetency  or 
want  of  jurisdiction,  but  because  they  could  lead  to  no  result  of  a 
practical  nature ;  and  I  have  only  farther  to  observe,  that  what  ren- 
ders these  cases  the  more  applicable  in  the  present  instance  is,  that 
the  pursuers  have  chosen  to  take  the  argument,  as  if  they  were  to  be 
unsuccessful  in  the  question  which  is  still  before  them  with  the  trus- 
tees for  the  Widows'*  Fund,  so  that  nothing  could  possibly  be  obtained 
by  a  decision  on  the  merits,  in  the  question  with  my  clients,  but  that 
collision  of  jurisdictions,  which  1  earnestly  trust  your  Lordships  will 
consider  well  before  you  engage  in. 


I 
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Tuesday^  December  5th  1837. 
The  Lord  President. — "  Dean  of  Faculty.'* 

The  Deak'of  Faculty. — My  Lord— I  begin' without  one 
word  of  preface, — assuring  your  Lordships  that  I  am  fully  im- 
pressed with  the  fact  that  you  are  now  engaged, — not  in  an  histo- 
rical discussion,  but — in  the  trial  of  a  civil  action,  and  entreating 
jour  Lordships,  if  I  have  earned  any  character  with  you  for  the 
desire  of  looking  to  my  business  with  business  views,  to  give  me 
credit  throughout  my  argument,  for  the  intention  at  least  of  bring- 
ing every  word  of  it  to  bear  practically,  not  only  on  the  questions 
raised  in  this  cause,  but  on  the  Conclusions  in  the  Summons  on 
vhich  I  ask  decree. 

The  discussion,  as  it  has  hitherto  been  conducted,  seems  to  in- 
volve four  general  points, — 

1.  The  legality  and  competency  of  the  Act  by  the  Church,  which 
gives  to  the  people  a  veto  on  the  patron^s  selection  of  a  presentee. 

^  Admitting  the  illegality  of  this  act,  has  this  Court  jurisdic- 
tion to  declare  the  wrong  and  the  rights  of  the  parties  injured, 
and  to  give  redress — to  any,  and  to  what  extent  and  effect  ? 

3.  Admitting  the  illegality  and  the  jurisdiction,  does  this  Sum- 
mons ask  for  the  interposition  of  the  Court  in  the  way,  to  the  ef- 
fect, and  against  the  parties,  which  the  jurisdiction  possessed  re- 
quires and  involves  ? 

4.  Are  the  pursuers  barred,  by  personal  exception  founded  on 
alleged  acquiescence,  from  insisting  in  a  competent  action  with 
competent  conclusions? 

I  concur  with  Mr  Bell,  that  both  of  the  latter  points  must  be 
taken  in  this  order.  The  mode  of  exercising,  and  the  effect  of,  the 
jurisdiction,  if  possessed  by  the  Court,  and  the  parties  with  whom 
the  points  ought  to  be  tried,  will  best  be  understood  when  the 
legality  of  the  act,  and  the  nature  of  the  jurisdiction  are  ascertained ; 
And  the  effect  of  the  supposed  personal  exception, — which  will 
give  the  Court  little  trouble, — can  only  be  understood  when  the 
other  points  have  been  discussed.     I  shall  follow  the  same  order. 

Your  Lordships  will  notice  the  peculiar  conditiofh  of  the  argu- 
mcDt  as  it  arises  on  each  of  these  points. 

The  legality  of  the  act  of  Assembly  is  one  distinct  point.  But 
then  the  question  as  to  the  general  jurisdiction  of  the  Court  must 
be  argued  on  the  assumption  of  the  illegality  of  the  act  of  which 
we  complain,  and  of  a  great  and  unconstitutional  usurpation  of 
power  by  the  Church,  in  a  matter  involving  civil  rights.  Such 
must  be  the  condition  of' the  argument  on  the  point  as  to  the  ju- 
risdiction of  the  Court.  Again, — the  objections  stated  to  this  par- 
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ticular  summoDS  must  plainly  grant  to  roe  the  general  jurisdiction 
of  the  Court. 

It  will  be  found  to  be  of  most  vital  importance  in  tbe  discus- 
sion of  the  second  and  third  points,  to  have  distinctly  in  view  the 
condition  on  which  the  argument  of  the  defenders  on  these  points 
must  proceed. 

Some  most  important  admissions  have  been  made  by  Mr  Bell, 
which  it  is  essentially  necessary  in  the  very  outset  to  put  distinct- 
ly before  the  Court, — admissions  made  with  the  deliberation  which 
the  long  management  of  this  discussion,  not  only  in  this  cause  but 
elsewhere,  implies,  and  to  which  his  thorough  acquaintance  with 
every  part  of  the  subject  attaches  the  greatest  weight  and  au-> 
thority. 

The  admissions  by  Mr  Bell  were': — 

1.  That  this  Court  is  entitled  to  inquire  into  and  ascertain  the 
law  of  the  Church,  so  far  as  necessary  to  explicate  whatever  civil 
jurisdiction  the  Court  possesses. 

2.  That  the  civil  court  must  judge  whether  the  point  on  which 
the  Church  claims  the  power  of  legislation  or  of  jurisdiction,  is  spi- 
ritual or  temporal,  as  he  phrased  it, — I  would  say  ecclesiastical  or 
civil. 

3.  That  in  all  civil  questions,  this  Court  is  entitled  to  judge 
whether  the  presentation  is  effectual.  Mr  Bell  limited,  I  know, 
the  consequences  which  are  to  follow  from  such  jurisdiction  of  the 
civil  court.  The  admission,  however,  of  this  point  was  distinctly 
made,  and  the  Court  will  judge  of  the  grounds  for  limiting  the  ju- 
risdiction thus  conceded. 

4.  That  the  Church  cannot  interfere  with  civil  rights  arising 
out  of  patronage. 

5.  Generally,  the  law  was  admitted  to  be  settled,  that  the  Court 
might  hold  the  patron  of  the  legal  presentee  entitled  to  the  stipend 
and  temporalities,  though  another  has  been  inducted  or  ordained. 

Mr  Bell, — No.  That  was  not  my  admission.  I  admitted 
that  the  Court  might  withhold  from  the  person  inducted  by  tbe 
Church  the  stipend. 

Dean  of  Faculty. — I  accept  the  correction.  I  am  willing 
so.  to  word  the  admission,  and  I  think  that  mode  of  stating  it  il- 
lustrates more  strongly  its  importance,  and  more  emphatically 
shows  the  extent  of  the  jurisdiction  conceded,  when  it  goes  the 
length  of  admitting  as  legal  and  settled  that  anomalous  result^ 
namely,  that  the  Court  is  entitled  to  deny  effect  to  the  induction  by 
the  Church,  and  to  withhold  from  the  person  ordained  to  the  cure, 
if  in  their  opinion  illegally  inducted,  the  right  to  the  stipend, 
which  forms  part  of  the  benefice. 

I  may  here  generally  remark,  that  a  very  slight  consideration 
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of  this  last  admission,  worded  as  my  friend  wishes,  showsy — 1.  The 
extent  of  the  jurisdiction  of  the  civil  court,  and  S.  The  unsound- 
ness of  the  argument  which  clsams ^nalitt/  for  the  decisions  of  the 
ecclesiastical  courts,  in  admitting,  or  refusing  to  admit,  the  pre- 
sentee, and  in  granting  induction, — since  even  the  irrevocable  act 
of  induction  does  not  establish  or  carry  with  it  the  effects  which, 
on  the  notion  of  6nality,  it  ought  to  have.  3.  That  the  collision 
80  much  deprecated  has  taken  place  in  the  worst  of  ail  cases,  after 
induction — not  when  the  Court  was  in  a  situation  to  prevent  wrong, 
but  afier  induction, — and  even  then,  in  this  most  unfavourable  of 
all  cases  for  your  interposition,  when  the  parties  have  not  come  to 
you,  it  might  be  said,  in  time,  the  Court  have  not  even  then  he- 
sitated to  decide,  and  to  give  all  the  redress  then  possible.  The 
case  here  is  infinitely  more  favourable,  as  I  shall  afterwards  show,  • 
&r  the  jurisdiction  we  contend  for. 

On  the  importance  of  these  admissions,  I  presume,  I  need  not 
dwell.  The  case  has  been  already  so  fully  under  the  view  of  the 
Court,  that  your  Lordships  will  see  the  bearing  they  have  on 
every  part  of  the  case,  and  the  immense  aid  thus  given  me  in 
making  out  the  points  which  are  contested. 

Before  entering  on  the  more  regular  part  of  argument,  I  wish 
to  present  one  (comparatively)  short,  but  in  itself  sufficient  view 
of  the  first  two  questions, — viz.  the  Legality  of  the  Veto,  and 
the  Jurisdiction  of  the  Court.  For  convenience  and  precision,  I 
will  state  that  view  in  distinct  propositions.  I  intend  to  show, — 
L  That  the  Act  of  Assembly  1834,  in  its  main  principle^  and 
en  the  face  of  its  regulations^  raises  and  disposes  of  questions  of  * 
eiml  right,  the  determination  of  which  belongs  to  the  civil  court, 
and  the  determination  of  which  involves  the  whole  question  as  to 
the  legality  and  competency  of  the  act,  and  the  jurisdiction  of  this 
Court  The  sweeping  disposal  of  a  question  of  civil  right,  the 
jus  deridutum  of  the  Presbytery,  will  be  found  to  be  at  the  root 
of  the  act  of  Assembly. 

With  this  proposition  I  propose  at  present  to  combine  another,  vis.-~ 
II.  That,  on  the  face  of  the  act  itself,  the  right  of  peremptory 
rejection  given  to  a  portion  of  the  congregation  is  as  distinct  and 
separate  from  the  catl,  as  it  is  unauthorized  by  the  nature  of  a  . 
call,  or  any  enactments  regarding  calls.  I  say,  that  the  veto  is, 
on  the  fads  of  the  act  of  Assembly,  wholly  distinct  and  separate 
from  a  call,  and  does  not  partake  of  its  nature,  or  fall  within  the 
meaning  of  a  call. 

I  have  now  to  call  your  attention  to  the  Act  of  Assembly.  And 
first,  let  me  ask, — L  Is  it  legislation  or  not?  It  is  surely  right  to 
know  this  from  its  defenders.  It  is  very  necessary  to  decide  upon 
the  character  of  the  act — as  legislation  or  not-^for  that  point  en- 
ters into  the  essence  of  the  question  as  to  the  competency  of  the 
Church  to  introduce  or  sanction  the  veto.    Now  I  doubt  if  the 
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Court  are  yet  sure  what  the  defenders  mean  to  say  as  to  this  point,— 
whether  they  avow  the  act  to  be  legislation  or  not.  In  page  8  of  the 
Defender'^sCase, — again  in  page  43,  (the  important  proposition  read 
by  Mr  Whigham,)  and  in  one  p*art,  but  not  in  every  part,  of  Mr 
Beirs  argument,  the  defence  of  the  Veto  is  rested  wholly  on  a 
power  to  legislate,  claimed  for  the  Church,  to  the  extent  of  such 
a  change. 

But  if  not  legislation,  then  second^ — Is  it  declaratory  of  Law  ? 
Then  two  things  must  be  kept  in  view.— (1.)  It  is  of  law  which 
must  be  taken  in  connection  with  the  civil  right  of  patronage,  and 
the  statutory  enactments  on  that  subject ;  and  (2.)  If  declaratory  of 
existing  law,  it  is  clear  that  it  must  then  be  shown  not  to  be  a  7iew 
measure ;  for  if  the  measure  is  new,  and  effects  a  change,  then 
•  clear  it  is  that  the  Act  of  Assembly  cannot  be  declaratory  of  any 
existing  law,  when  no  such  veto  was  previously  known. 

Now,  then,  in  reference  to  the  view  stated  in  the  two  propositions 
I  have  announced,  let  us  look  to  this  act  of  Assembly. 
See  Appen-     Tum  to  Appendix  pursuer's  Case,  p.  1 3. 
dix  u)  this      There  is  first  the  declaration, — "  That  it  is  a  fundamental  law  of 
Nofl.        **  this  Church,  that  no  pastor  shall  be  intruded  on  any  congrega' 
**  Hon  contrary  to  the  will  of  the  peopleT" 

This  declaration,  then,  is  made  on  the  face  of  the  act,  the  test 
of  its  legality.  Mr  Bell  admits,  that  to  explicate  your  civil  juris- 
diction, you  must  consider,  1.  What  is  the  law  of  the  Church; 
2.  What  is  spiritual  or  ecclesiastical,  and  what  is  civil.  Hence, 
then,  let  us  see  what  are  the  civil  questions  raised  on  the  face  of 
this  Act  of  Assembly  ? 

But  let  me  ask  in  passing,  as  of  great  importance  to  both  of  these 
points, — Is  the  term  people  the  same  as  congregation  or  not? 
When  and  how  is  this  term  defined  ?  What  law  decides  and  defines 
the  portion  of  the  people,  or  makes  a  distinction  between  one  por- 
tion and  another  ? 

"  Will  of  the  people/^ — This  is  singular  phraseology,  very  loose, 
very  wide,  considering  the  subsequent  limitation  of  the  alleged  rights 
to  a  specific  portion  of  the  congregation,  far  shortof  the  people  in  any 
church  sense  of  the  term.  To  me,  I  own,  it  wears  too  much  the 
semblance  of  that  preposterous  and  alarming  doctrine  of  the  Di- 
.  vine  i-ights  of  "  the  Christian  People,*'  which  Sir  Henry  Mon- 
creiiT,  (in  the  work  so  often  quoted,)  justly  and  strongly  condemns 
as  inconsistent  with  every  sound  principle  of  Presbytery,  and  re- 
pugnant to  the  whole  system  of  its  establishment  in  Scotland : — 
But  I  point  to  the  phraseology  in  this  solemn  declaration,  as  plain- 
ly indicating  some  very  wild  or  very  confused  notions  at  the  bot- 
tom of  this  ill-advised  measure,  and  very  likely  to  lead  its  authors 
into  extravagant  excess  of  power  when  so  influenced  and  misled. 

Then  the  Act  proceeds — 

2.  "  And  in  order  that  this  principle  may  be  carried  mio  full 
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**  e/fed,"*  &c.  .Conc^eive   the  absurdity  of  putting  then  this  mea- 
sore  in  the  form  of  a  declaratory  act     The  Church  found  at 
once,  that  new  machinery  and  regulations^  new  measures  were 
necessary  to  give  effect  to  this  asi^rtion ;  in  other  words,  to  give 
and  bestow  this  abstract  right : — Surely  a  tolerably  strong  proof 
that  this  is  not  a  ftindamental  law,  if,  in  1834,  the  Church  had  to 
devise  machinery,  in  order  to  let  this  principle  for  the  first  time 
vork.   'It' is  not  pretended  that  the  machinery  adopted  is  a  re- 
ensctment  of  any  corresponding  regulations,  or  that  in  any  one 
law  or  act  a  regulation  exists,  providing  for  peremptory  rejection. 
No :  The  Church  is  above  disguise  as  to  this.     Fundamental  as 
they  say  the  law  is — now,  at  this  date  in  the  Church  for  the 
first  time,  they  must  contrive,  invent,  and  introduce  the  form,— 
the  machinery, — the  way  and  the  time — for  making  this  law  tell  and 
operate.  How  strange  a  result.  l*his  is  plain,  that  regulations  alone 
can  accomplish  such  an  end  as  the  peremptory  rejection  of  a  pre- 
sentae.    If  there  is  no  mode  in  existence  of  expressing  or  enforcing 
such  rejection, — if  there  is  no  regulation,  in  short,  on  the  subject,— 
no  rule  which  says  the  majority,  or  two-thirds,  or  one-third  shall 
reject,  it  is  clear  that  the  law  has  not  existed  :  that  the   change 
is  as  new  as  il  is  bold  and  sweeping.     Hence,  it  is  ludicrous  tk> 
speak  of  a  fundamental  law  having  previously   existed,  if   no 
means,  power,  or  scheme  was  previously  known  for  carrying  it  into 
effect.     The  very  terms  of  the  act  then  condemn  it.     This  decla- 
ration of  a  Fundamental  Law  is  a  mere  pretext.     Law  there  can 
be  none — when,  in  this  very  act  they  are  obliged,  for  the  first  time, 
to  set  about  devising  the  time  and  the  method  of  exercising  this 
power  of  rejection,  and  to  settle  to  whom  the  power  actually  is  to 
be  entrusted. 

3.  The  acfproceeds:  "  In  order  that  this  principle  may  be 
"  carried  into  fuU  effect,  the  General  Assembly,  &c.  ordain,  that 
*^  it  shall  be  an  instruction  to  presbyteries  that,  if  a^  the  moderat- 
*^  ing  in  a  call  to  a  vacant  pastoral  charge,  the  major  part  of  the 
**  male  heads  of  families,  &c.  shall  disapprove  of  the  person.^ 
&c.  *^  such  disapproval  shall  be  deemed  svffident  ground  for  the 
**  presbytery  rejecting  such  person,  and  he  shall  be  rejected  accor- 
"  dingly."  The  terms  here  employed  are  very  important :  True, 
the  time  and  occasion  of  moderating  a  call  is  chosen  in  order  to 
give  a  colour  to  the  new  scheme :  But  even  in  the  face  of  the 
Act,  this  right  to  disapprove  or  reject  is  no  part  of  a  call.  The 
call  is  equally  moderated,  even  though  the  veto  is  exercised : — And 
the  call  may  be  signed,  aye  by  a  great  majority  of  the  con- 
gregation, and  yet  the  presentee  may  be  vetoed.  The  Call  is 
an  expression  of  assent.  How  far  actual  signatures  or  what 
amount  of  assent  has  ever  in  the  views  of  some  been  required  is 
a  different  point.  But  the  call  is  an  expression  of  assent,  and 
only  an  expression  of  assent.     The  form  imports  this.     The  oh- 
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ject  ascribed  to  the  form  imports  this.  The  substance  of  the  thisg 
imports  this. 

Let  us  take  the  form  of  the  call  as  lised  and  settled  in  the 
Presbytery  of  Edinburgh,  and  J  believe  in  the  style  generally  in 
observance.  You  will  find  it  on  p.  25  of  an  additional  appendix, 
which  I  beg  to  send  copies  of  to  the  Court. 

"  We,  the  undersigned  heritors^  elders,  heads  of  families,''  and 
(observe)  **  other  inhabitants  of  the  parish  of  C,  Sec."  *  Here  it  is 
supposed  to  be  an  expression  on  the  part  of  all  or  any  parishioners, 
not  limited  to  heads  or  male  heads  of  families.  Then — *'  being 
*^  satisfied  with  the  gifts,  piety,  &c.  of  you,  A.  B.,  preacher  of 
"the  gospel,''  (who  must  be  the  presentee)  "  do  call  and  etitreat 
*  *you  to  take  the  spiritual  oversight  of  us  in  the  parish,  promising 
"  yuu  all  respect  and  obedience  in  the  Lord."  In  witness  where- 
of, we  subscribe  these  presents. 

Now  the  object  and  meaning  of  the  call  according  to  this  set- 
tled style  cannot  be  misunderstood.  It  is  an  expression  of  willing- 
ness to  be  under  this  pastor— an  assurance  of  support— «  desire 
for  the  spiritual  ministrations  of  the  presentee — an  adherence  to 
him  as  their  pastor,  tending  to  give  him  encouragement — to 
strengthen  his  hands — to  animate  him  with  the  assurance  of  re- 
spect, and  give  solemnity  to  his  labours,  by  the  public  declaration 
of  obedience  in  the  Lord.  It  is  an  assurance  corresponding  to  his 
vow  of  duty  :  It  is  an  assuranpe  which  precedes  his  taking  that  vow 
upon  him,  and  which  entitles  him  to  expect  good  result  from  that 
adhesion  to  him. 

It  is  then,  in  form,  in  object,  in  substance, — ^an  expression  of 
assent — of  adherence.  It  is,  in  short,  affirmative : — a  call  on  the 
presentee  to  enter  on  the  office  to  which  he  has  been  nominated. 

Is  there,  then,  in  the  style,  in  the  form,  in  the  expressed  or  im- 
plied object,  any  provision  for  disapproval— (or  rejection  of  the  man. 
The  people  may  join  or  not  as  they  choose,  in  the  call^-An  that  which 
is  a  promise  of  support,  and  an  assurance  of  obedience  to  the  spiri- 
tual pastor.  But  is  there  the  slightest  intimation  in  this  form,— of 
moderating  a  call — (such  being  the  call) — that,  instead  of  mt^t/tn^, 
the  people  may  disapprove  and  reject  f  Where  is  a  trace  to  be 
found  in  the  Call  of  a  provision  to  such  an  effi^ct  ?  of  the  possibi- 
lity of  such  a  result  as  a  part  of  or  within  the  intendment  or  ob- 
ject or  scope  of  the  call  ?  Regulations  or  means  for  giving  effect 
to  such  a  disapproval,  (the  act  admits,)  cannot  be  found,  and  have 
never  existed.  But  where  is  there  a  trace  of  the  occurrence  of  such 
an  event  as  rejection  being  within  the  province  or  scope  of  a  call.^ 
The  form  and  its  object, — the  style,  and  time,  and  occasion  of  it,-^ 
all  demonstrate  that  a  veto  is  totally  alien  to  a  call. 

I  call  your  attention  to  these  observations,  as  demonstrating 
that  this  veto  has  nothing  whatever  to  do  with  the  scope  or  mean- 
ing of  a  Call. 
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fiut,  further,  the  Call,  according  to  the  established  form  and 
style,  is  addressed  to  the  presentee  aUme  ;  it  is  not  addressed  to  the 
Fretbyiery,    It  does  not  purport  to  be  any  part  of  the  nomination, 
or  admissioTi,  or  induction  of  ministers.     It  does  not  require  or 
call  on  the  Preabytery  to  do  anything.   It  is  a  matter  between  the 
people  and  the  presentee.     So  far  as  it  goes,  it  is  good  of  itself, 
being  the  expression  of  desire,  and  an  assurance  of  obedience  to- 
wards the  presentee. 

But  in  this  case  of  Auchterarder,  one  of  the  first  under  this  in- 
terim act  of  Assembly,  the  Presbytery  totally  changed  the  form 
and  style  of  the  call,— changed  its  form  and  style,  as  in  use  and 
observance  among  themselves,— -changed'  the  immemorial  and  uni- 
,    versal  style  of  a  call  to  a  presentee. 

In  this  case,  to  give  more  decent  colouring  to  the  working  and  re* 
gulations  of  the  Veto  Act, — to  suit  and  bend  the  establish edforms  (al- 
ways the  important  and  faithful  exponents  of  principles  and  ofesta- 
Uished  rights)  to  the  new  views  and  extravagant  usurpations  of  this 
actof  Assembly,  they  added  this  entire  new  clause', — "  We  likewise,^ 
something,  observe,  in  addition  to,  and  over  and  above,  the  Call  to 
the  presentee, — "  We  likewise  entreat  the  reverend  Presbytery  of 
^\  Auchterarder  to  approve  and  concur  with  this  our  most  cordial 
**'  caQ,  and  to  use  all  proper  means  for  making  the  same  effectual^ 
*^  by  your  ordination  and  settlement  among  us,  as  soon  as  the  steps 
"  necessary  thereto  will  admit.** — In  witness  whereof,  &c. 

Here,  indeed,  is  the  style  which  would  give  the  object  they  de- 
sire to  a  call.  This  is  tne  style  suited  to  a  nomination  and  selec- 
tion of  a  person  by  the  callers  themselves, — the  title  and  nomina- 
tion to  the  office  when  given  by  the  call,  as  in  the  case  of  the  right 
of  popular  election,  or  of  a  call  at  large  allowed  by  the  Presbytery 
when  the  right  has  fallen  to  them  jure  devolutoj — the  call  being 
thus  addressed  to  the  Presbytery  as  if  it  were  in  this  case  their 
warrant  for  induction — as  a  preliminary  and  requisite  to  their  pro- 
ceeding,— ^making  the  call,  thus,  part  of  the  process  of  nomination 
—making  it  a  necessary  title,  and  hence  leading  more  naturally  to 
the  conclusion,  that,  as  the  man  must  have  a  call,  so  his  rejection 
is  the  counterpart  of  a  call. 

But  this  is  not  the  style  or  form  of  a  call  to  a  presentee^  whose 
title  and  nomination  is  complete, — is  derived  from  another  quarter, 
— ^is  independent  of  the  call.  The  Call  to  &  presentee,  on  principle, 
on  a  plain  and  universal  acknowledgment  by  the  Church  at  all 
times  of  the  true  principle, — the  Call  to  a  presentee  is  not  addressed 
to  the  Presbytery,  and  does  not  call  on,  or  require,  or  profess  to 
enable,  them  to  do  anything ;  nor  does  it  pretend  to  be  a  nomina- 
tion to  the  office,  or  a  warrant  or  preliminary  to  the  settlement  by 
the  Presbytery.  But  when  this  precious  act  of  Assembly  came  to 
be  acted  upon,  the  total  inapplicability  of  the  call  to  the  pretence 
on  which  the  veto  was  grounded,  stared  every  one  in  the  face  so 
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palpably,  that  this  Presbytery  resolved  to  give  a  better  colour  to 
the  matter,  by  taking*  the  style  of  a  call  adapted  for  the  case  of  a 
popular  election,  in  which  the  call  is,  like  a  presentation,  the  war- 
rant on  which  the  Presbytery  must  proceed,  and  tried  to  adapt  the 
call  to  a  presentee  to  the  new  doctrines  of  the  Church,  and  to  the 
new  power  called  into  exercise  on  the  occasioft^  but  not  under  the 
spirit  or  form,  of  the  call.  ' 

I  thank  the  defenders  for  this  addition  to  the  form  of  a  call  to 
a  presentee.  It  well  illustrates,  both  the  true  object  and  limited  cha- 
racter of  such  a  call,  as  it  has  been  heretofore  understood,  defined, 
and  acted  upon,  and  shows  that  the  veto  had  no  foundation  or  war- 
rant in  the  form  or  object  of  siu:h  a  call. 

Again, — the  Call,  by  the  form  in  use, — by  the  form  even  in  this 
particular  case,  is  not  only  for  heritors,  elders,  heads  of  families, 
hut  parishioners.  Now,  is  dissent  open  to  all  these  parties?  No. 
Parishioners  are  wholly  excluded,  unless  they  are  male  heads  of 
families  in  communion  with  the  Church.  This  is  a  very  curious 
part  of  the  new  measure.  Its  authors,  I  suppose,  shrunk  back  from 
their  own  principle,  as  often  happens  in  these  expedients  for  popu- 
larity, and  were  startled  at  the  absurdity  of  the  lengths  to  which 
it  would  carry  them.  But  in  stopping  short,  they  have  fallen  into 
great  inconsistency ;  for,  while  they  pretend,  not  that  this  veto  is 
a  part  or  portion  of  a  call,  but,  to  use  their  accurate^  and  pre- 
cisfy  and  zveU^defined  language,  is  within  the  matter  of  a  call  (ob- 
serve the  terms  always  used, — within  the  matter  of  acalli) — Why, 
they  exclude  from  the  veto,  it  may  be,  the  majority  of  the  congre- 
gation or  parishioners^  who  are  entitled  and  invited  to  sign  the 
call,  and  expressly  limit  the  right  of  disapproval  to  a  majority  of 
the  male  heads  of  families.  This  is  whimsical : — Most  strange, 
when  the  defence  of  the  veto  is,  th^t  it  somehow  grows  necessarily 
out  of,  and  is  the  converse,  and  hence  (admirable  logic  I)  became 
the  converse^  therefore  the  legal  result^  of  a  Call, — most  strange,  I 
say,  that  this  resulting  right  of  rejection  should  not  belong  to  all 
invited  to  sign  the  call.  The  Presbytery  moderate  a  call :  they 
thus  invite  all  the  parishioners  to  sign  it : — The  right  to  express 
assent  gives  of  legal  necessity,  says  the  Church,  the  right  to  re- 
ject, as  a  part  of  the  same  principle ;  and  yet  they  begin  by  defin- 
ing the  right  to  reject  as  not  commensurate  or  coincident  with  the 
right  to  rally  of  which  it  is  said  to  be  the  consequence,  but  as  be- 
longing to  a  much  more  limited,  and  supposed  to  be  (I  presume) 
a  more  grave,  authoritative,  and  deliberating  portion  of  the  callers ! . 
What  inconsistency  ! 

Hence,  in  no  view  of  the  matter  of  a  call  which  can  be  taken, 
looking  to  the  forn\,  the  style,  the  object,  or  the  parties,  can  it  be 
Siid  that  this  right  of  disapproval  belongs  to,  grows  out  of,  is  inse- 
parable from,  or  is  any  proper  result  of,  a  call. 

But  at  this  time — the  act  allows  "  dwdpprora/.*" — ^the  tennis^ 
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carious — ^it  is  rejection  ;  rejection  without  reasons  on  the  part  of  the 
Church, — without  power  to  inquire  into  reasons, — without  exami- 
nation even  if  it  is  the  result  of  "  causeless  prpjudices.""  Mr  Bell 
was  equally  eloquent  and  pathetic  on  the  great  importance  of  the 
distiDction  between  reasons,  which  can  be  stated,  and  equally  valid 
reasons,  which  cannot  be  stated  or  explained.  A  wise  principle,  to 
besurc,  fora  Church  to  adopt :  wonderfully  consistent,  too,  with  the 
doctrines  of  presbytery  as  to  the  jurisdiction  and  judgment  of  the 
Church  courts  :  But  here  the  Church  splits  no  hairs :  Here  all 
ceremony  is  laid  aside  :  The  presentee  may  be  the  most  learned, 
pious,  and  popular  minister  in  the  Church — the  feeling  against  him 
may  be  known  to  the  whole  presbytery,  to  be  the  result  of  most 
unchristian  prejudices,  and  most  malicious  combination,-— to  be 
the  result  of  the  intrigues  of  others  to  force  in  a  particular  person, 
—but  all  this  is  immaterial :  The  major  part  of  the  male  heads 
of  families  are  not  to  .be  controlled — they  are  to  have  a  power 
of  rejection,  absolute  in  itself,  and  into  their  motives  or  grounds  of 
dislike,  the  Church  is  not  to  presume  to  inquire. 

The  Procurator  fir  the  Church,  with  great  simplicity,  complain- 
ed that  the  Act  of  Assembly  had  suffered  in  general  repute  and 
estimation  by  getting  the  nickname  of  a  Veto  Act.  *'  We  term  it 
*'  and  name  it,  an  Act  on  Calls.  Give  us  that  as  its  true  name.  It 
^  was  to  be  in  title  an  act  on  caUs^^o  not  nickname  it.  IVe  surely 
**  are  to  give  the  name  to  our  own  production,  and  you  ought  to  al- 
*'  low  it  to  be  an  act  on  calls,  for  such  is  its  title.^  Without  stop- 
ping, my  Lords,  to  consider  the  force  of  this  very  naive  argument 
in  support  and  proof  of  tfce  competency  of  the  Mti^  done^  I  would 
beg  to  ask  what  is  this  rejection  but  a  veto  ?  What,  in  sen-se^  in 
substance,  in  form,  but  a  Vkto  ? — a  veto  on  the  man  nominated  by 
the  patron — a  veto  on  the  patron^s  exercise  of  his  right  to  pre- 
sent— a  veto  which  the  Church  declare  and  enact  must  receive 
effect,  without  reason  assigned,  insinuated,  or  called  for — a  veto 
which  compels  the  Church  to  reject  the  man  in  respect  of  the 
sovereign,  arbitrary,  and  irresponsible  will  which  disapproves.  If 
this  power  is  nicknamed  falsely  and  erroneously  a  veto,  I  will  take 
any  other  name  descriptive  of  the  thing  :  But  really  it  is  rather 
idle  in  grave  argument  to  tell  us,  when  considering  what  it  is^  which 
the  Church  has  done,  and  now  defends, — to  say,  ^^  call  it  not  a  veto. 
"  Do  not  so  prejudice  our  act — give  us  the  right  to  name  it  as  we 
**  call  it  an  act  on  calls.  You  must  be  content  so  to  view  it  and 
"  treat  it." 

The  presbytery  is  thus  only  to  take  and  record  the  votes.  All 
power,  authority,  and  jurisdiction  by  them  in  relation  to  the  per- 
son's fitness,  qualifications,  or  the  objections  to  the  man  whom  the 
Church  has  previously  licensed,  is  at  once  abandoned.  'J'he  great 
principle  of  presbytery,  (as  hitherto  asserted  by  the  Church  of  Scot- 
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land,)  that  every  matter  whatever  must  be  judged  of  and  deter- 
mined by  the  Church  courts,  and  that  they  qpnnot  surrender  or 
give  up  the  jurisdiction  they  possess  as  a  Church  court  in  all  mat- 
ters committed  to  them,  is  unscrupulously  abandoned.     Reject  the 
man  they  must,  or  rather  announce  his  rejection  they  are  constrain- 
ed and  ordered,  whatever  be  his  gifts,  his  piety,  his  learning,  and 
his  tried  usefulness,  though  known  to  them  by  previous  labour  in 
another  cure.  They  have  nochoice; — the  stem  sentenceof  rejection, 
the  teachers  and  instructors  and  pastors  of  the  people  must  an- 
nounce, fiecause  it  is  the  will  of  that  people,  though  condemned  by 
the  judgment  and  opinions  of  the  presbytery,  who  thus  become  the 
instrument  and  tool  for  recording  a  veto,  which  they  themselves,  the 
Church  courts,  may  know  to  be  groundless,  unjust,  and  capricious. 
What  a  high  and  fitting  position  for  the  Church  courts  to  assume ! 
In  1649,  an  act  of  Parliament  abolished  patronage;  and  allowed 
a  settlement  to  take  place  on  the«f/t/andca//tn^of  thecongregation, 
and  committed  to  the  General  Assembly  the  power  and  the  duty  of 
laying  down  the  rules  by  which  the  matter  on  that  principle  should 
proceed.     By  the  Directory  1649,  to  which  *I  shall  presently  ad- 
vert, the  Assembly,  under  this  act  of  Parliament,  as  a  fitting  and 
proper  fulfilment  of  it,  ordained  that  the  selection  should,  in  the 
first  instance,  be  made  by  the  eiders^ — ^that  the  man  so  selected 
should  then  be  ofiered  to  the  congregation — and  that,  if,  on  objec- 
tions stated  by  the  majority,  and  inquiry  by  the  presbytery,  ix 
should  be  found  that  the  objections  of  the  majority  were  ^*  causeless 
*^  prejudices,^  the  presbytery,  exercising  their  high  functions  as  a 
Church  court,  entitled  and  bound  to  inquire  and  judge,  were, 
nevertheless,  disregarding  causeless  prejudices,  to  proceed  to  settle 
the  man  : — This,  too,  under  a  system  of  popular  election,  when  the 
Parliament  had  said  that  the  settlement  should  proceed  on  the  suit 
and  callingofthe  congregation.  So  little  notion  had  the  fathers  of  the 
Church  of  sovereign  will — irresponsible  and  capricious  preference 
or  rejection  by  the  people — of  the  valid  reasons  which  my  friend 
says  may  exist,  though  they  cannot  be  stated,  and  are  incommuni^ 
cable  from  mind  to  mind, — that  even  on  this  statutory  right  to  the 
congregation  to  cally  the  selection  was  to  be  made  for  the  people 
by  the  elders^  and  to  the  man  so  ofiered  to  them,  if  the  dislike  and 
objection  even  of  the  majority  was  found  on  inquiry,  to  be,  in  the  opi- 
nion of  the  presbytery,  the  result  of  causeless  prejudices,  the  man 
was  to  be  settled ;  the  people  were  to  give  up  their  prejudices  to 
the  judgment  and  opinion  of  the  Church  court.     So  essential,  so 
overruling  is  the  power  and  duty  of  collation  in  the  Church,  that  the 
person  proposed  by  the  session,  even  on  this  system  of  popular 
election,  was  not  to  be  peremptorily  rejected  by  the  people,  without 
reason^  from  prejudice  and  caprice;  but  the  presbytery  were  iojudge^ 
and  to  settle  if  the  objection  of  the  majority  is   groundless  in 
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thor  judgment.  Yet,  this  veto,  this  right  of  peremptory  rejection 
by  the  people,  is  said  to  be  a  ftindamental  law  of  the  Church  of 
Scotland. 

What  a  contrast  between  the  tone  and  principles  asserted  by 
the  Church  in  1649  and  in  1834.  In  1649,  Parliament  abo- 
fishes  patronage,  and  leaves  to  the  wisdom  of  the  Assembly  to 
8ay  how  the  congregation  shall  call  and  elect.  The  Assembly  de- 
clare that  the  causeless  prejudices  of  the  people  ought  to  be  disre- 
garded. In  18349  when  Parliament  maintains  patronage,  the  wis- 
dom of  the  Assembly  declares,  that  even  causeless  prejudices  must 
be  indulged,  and  must  predominate  and  rule,  and  abandons  to  such 
their  own  jurisdiction  and  authority  ! !  Alas,  for  the  character  of 
the  Church — ^for  its  authority  over  its  people — ^for  its  character 
with  posterity,  and  on  the  pi^e  of  history. 

4.  The  act  proceeds,  **  If  the  major  part  of  the  male  heads  of  fa- 
^  milies  shall  not  disapprove  of  such  persons  to  be  their  pastor,  the 
*'  presbytery  shall  proceed  with  the  settlement.'"  This,  then,  is  a 
amdiiion  of  the  presentation  receiving  effect,  and  necessary  to  the 
presbytery  proceeding.  The  rejection  is  a  legal  bar-*it  is  only  if 
no  rejection  occurs  that  the  presbytery  are  to  give  effect  to  the  pre- 
sentation. 

By  the  act,  the  right  to  reject  is  given  to  a  specific  and  limited  por- 
tion of  the  people  or  congregation.  Now  this  specific  right  of  rejec- 
tion in  this  defined  portion  of  the  people  must  be  shown  to  be  part  of 
the  fundamental  law,  or  it  is  new,  and  usurpation.  If  a  right  of  rejec- 
tion by  any  one  is  within  the  statute  159^  or  171 1,  is  it  credible  that 
no  mention  of  such  peremptory  right  of  rejection  of  a  Veto  should 
be  conuined  in  these  acts  at  all  ?  But,  passing  that  for  the  present, 
observe,  that  this  right  is  said  to  be  by  law  in  a  certain  portion  of 
the  congregation  :  This  is  still  more  extraordinary,  for  no  one  pre- 
rious  regulation  of  the  Church  itself  alludes  to  male  heads  of  fa- 
milies, or  separates  one  portion  of  the  congregation  from  another. 
The  majority  of  the  people— of  the  parishioners  may  be  for  the 
presentee — nay,  the  majority  of  communicants  also  may  be  for  him, 
but  still  the  right  of  rejection  is  said  to  be  in  this  specific  portion 
— the  majority  of  male  heads  of  families. 

Thispartof  the  regulation,  then,  is  of  great  importance  in  judging 
of  thelegality  of  the  Act  of  Assembly.  My  presentee  is  rej  ected  solely 
on  account  of  a  veto  by  a  majority  of  male  heads  of  families.  The  mi- 
notes  of  Presbytery  prove  this.  The  record  admits  it  to  be  the 
sole  ground  of  rejection.  Now,  is  this  the  majority  of  the  people  or 
congregation  ?  That  is  not  proved  or  ascertained.  The  power  is  gi- 
ven to  a  specific  portion  of  the  congregation,  not  to  a  majority  of 
the  whole  congregation.  The  legality  of  the  Act  of  Assembly  de- 
pendson  this  point.  What  act — I  do  not  here  say  of  Parliament,  but 
what  rule  or  law  of  the  Church  warrants  this  separation  of  the  con- 
gregation;— ^this  denial  of  all  right,  power,  orimportance  to  commu- 
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nicants  if  they  are  not  the  heads  of  families,  and  this  vesting  of  ex< 
elusive  power  in  the  latter.  The  call  or  assent  by  a  majority  of  com- 
municants goes  for  nothing  under  this  new  system,  if  a  majority  of 
the  heads  of  families, — it  may  be  greatly  the  minority  of  the  congre- 
gation,— dissent.  Now,  then,  where  is  the  law  or  dictum  which  vests 
exclusive  privilegesin  this  specific  portion  of  the  congregation  ?  And 
by  the  legality  of  this  must  the  act  be  judged  of.  Is  this  within  the 
fundamen  tal  law  asdeclared — why,  that  say  s  **  contrary  to  the  wUlof 
**  the  people :""  Taking  that  to  mean  congregation ; — then  if  we  take 
the  declaration  of  the  fundamental  law,  will  it  ever  give  this  roost 
special  result  of  exclusive  privilege  and  power  in  one  specific  por- 
tion of  the  congregation  ?  I  should  think  not.  The  act  says,  that, 
in  order  to  carry  into  full  effect  the  fundamental  law,  that  a  pastor 
shall  not  be  intruded  on  a  congregation  contrary  to  the  will  of  the 
people — they  do  what?  Let  the  majority  decide  ?  No,  to  give /wfl 
effect  to  this  principle — this  fundamental  law,  the  privilege  shall 
exclusively  belong  to  one,  and  only  to  one,  specific  portion  of  the 
congregation  :  This  is  odd.  I  put  the  case,  that  the  great  majo- 
rity of  the  congregation  or  the  communicants  have  an  unconquer- 
able dislike  to  the  presentee — no  special  ground  of  objection  to 
him — but  an  unconquerable  dislike — not  the  less  valid  and  suffi- 
cient and  good,  (on  the  authority  of  my  learned  friend,)  because  it 
is  wholly  unaccountable  and  unexplainable  :  Well,  then  ?  What  is 
to  happen  ?  Surely  after  this  pompous  and  solemn  declaration  of 
the  fundamental  law,  the  man  is  not  to  be  intruded  on  them  against 
their  will, — at  least  in  carrying  the  principle  into  full  effect,  this  re- 
sult will  be  guarded  against  P  Is  it  so  ?  No  :  If  the  majority  of  the 
male  heads  off  amities  do  not  dissent,  the  presbytery  are  to  proceed 
and  to  settle  notwithstanding  the  will  and  repugnance  of  the  great 
majority  of  the  people.  What,  then,  becomes  of  this  fundamental 
law,  or  rather  of  the  authority  of  the  declaration  which  announcesit  ? 
Why,  that,  by  their  own  confession  and  enactment,  there  is  no  such 
law,  and  the  declaration  is  only  the  pretence,  to  be  sure  an  ilUcon- 
sidered  and  ill-worded  pretence,  for  the  change  which  its  authors 
intended  deliberately  to  introduce  without  regard  to  law,  principle, 
or  practice. 

'J  hese,  your  Lordships  will  admit  to  me,  are  not  mere  criticisms 
on  the  capacity  to  legislate  shown  in  this  Act  of  Assembly.  I  try  their 
alleged  principle  by  their  own  enactment ; — 1  try  the  legality  of 
the  power  they  give  to  a  portion  of  the  congregation  by  the 
alleged  law  to  which  they  appeal. 

Either  there  is  such  a  fondamental  law  which  they  are  entitled 
to  insist  that  the  civil  court  shall  respect,  or  not.  If  there  is,  then 
where  do  they  find  this  most  singular  practical  limitation  of  it  P 
Not  in  the  terms  in  which  they  announce  the  law  certainly,  for  the 
only  intelligible  meaning  of  these  t^rms  is  to  lead  to  an  opposite 
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and  much  broader  practical  result^  and  to  that  result  as  a  matter 

of  posiiWe  and  inalleuable  right  on  their  own  showing.     But  if  the 

kw  gives  no  right  in  the  opinion  of  the  church  itself,  if  they  may 

explain  and  interpret  and  limit  and  bend  the  principle  they  an- 

iK)ance  in  any  vay  they  choose,  and  give  or  withhold  the  right  it 

implies  to  or  from  such  portions  of  the  congregation  as  they  think 

fit,  leading  to  results  also  diametrically  in  opposition  to  the  law 

they  profess  to  declare,  the  conclusion  is  irresistible  that  the  whole 

measure  is  new  and  arbitrary  legislation. 

The  Act  of  Assembly  says,  "  If  the  major  part,  &c  shall  not  dis- 
"sent,  the  presbytery  shall  proceed  to  settle."  Now  is  this — this  ab- 
sence of  dissent,  made  a  condition  on  the  right  of  patronage  in  any 
Act  of  Parliament  which  confirms  the  right  of  patrons  ?  It  is  now  a 
condition  by  this  veto  Act : — ^nay  it  is  made  a  condition  precedent  of 
the  presbytery  exercising  the  functions  implied  in  the  act  of  receiv- 
ing and  examining  ministers.  Was  it  or  was  it  not  for  the  statutes 
establishing  the  Church  and  securing  patronage  to  attach  that  con- 
dition ? 

Now,  then,  let  me  ask  you  farther  to  follow  me,  through  the 
regulations  enacted,  in  order  to  carry  the  principle  into  effect. 

The  first  remarkable  thing  is  in  the  first  regulation  :  They  say 
when  a  presbytery  shall  have  so  far  sustained  a  presentation,  &c. 
This  is  a  great  change.  The  form  and  style  of  the  first  deliver- 
ance invariably  has  been  "^o  sustain  the  presentation.'"  Observe  the 
importance  of  the  change.  If  it  is  meant  by  this  change  that  the 
presbytery  do  not  receive  and  sustain  the  presentation,  then  some- 
thing is  made  a  condition  precedent  of  civil  right.  Mr  Bell  admitted 
that  they  had  received  and  sustained  the  presentation — nay  that  they 
were  bound  to  receive  and  sustain — and  so  had  acknowledged  the  civil 
right  to  the  fiill  extent.  It  is  necessary  to  understand  thismatter  dis- 
tinctly. The  terms  and  effect  of  the  deliverance  of  the  presbytery 
in  theold  form — "«w*toiwi«^  the  presentation**  vcstsimportantright 
and  status  in  the  presentee.  (1.)  It  excluded  the^w*  devolutum 
claimed  by  the  presbytery  in  the  Kiltarlity  case,  on  ground  of  an 
objection  to  the  patron  or  his  commissioner.  (2.*)  In  Gilion  i\  Duke 
of  Gordon,  1.  W.  and  S.  Appeal  Cases,  it  was  held  that  a  presentee 
after  the  presentation  was  sustained,  and  before  inducti(m,  was  the 
proper  party  to  be  called  in  a  valuation,  in  respect  of  the  delive- 
ranc^ «t<«/afnf7i^thepresentation,  which  necessarily  vested  the  right 
to  the  cure  in  him,  provided  only  he  was  found  tit  and  qualified. 
Mr  Bell  was  fully  aware  of  the  duty  and  obligation  on  presbyteries 
to  sustain  the  presentation,  and  to  give  full  effect  to  their  own 
deliverance  in  sustaining  it.  If  they  do  not,  the  wrong  done  is 
within  the  power  of  this  Court,  on  his  own  admission. 

But  if  they  do  sustaiuy  then  your  Lordships  will  see  that  a  con- 
trol or  veto  is  wholly  impossible  consistently  with  that  deliverance, 
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for  a  veto  relates  to  the  title ;  it  rejects  the  presentation  not  on 
a  matter  for  the  church  to  decide,  but  by  reason  of  the  control  of 
the  people  over  the  patron^s  choice.  •  How,  then,  is  it  to  be  taken  ? 
**  So  far  sustain  a  presentation  as  to  be  prepared  to  appoint  a  day 
**  for  moderating  a  call.'^  This  is  a  very  curious  phrase — at  vari- 
ance with  all  church  practice  and  forms  ;  and  the  change  is  not 
accidental.  It  is  most  important  in  reference  to  the  sentence  to  be 
pronounced  or  issued  on  the  veto. 

It  seems  to  be  well  understood  that  this  direction  or  hint,  only 
partially  to  sustain  the  presentation,  was  essentially  necessary,  as 
the  ground-work  of  any  rejection  subsequently  which  did  not  arise 
from  9L  judgment  of  the  Presbytery  on  the  trial  and  examination 
of  the  presentee,  for  I  observe  that  this  Presbytery,  (as  you  will 
find  in  the  minutes,  p.  2.  of  the  appendix  to  pursuer^s  case,)  only  '^  in 
**  80  far  sustain,^  the  presentation  as  to  appoint  a  day  for  mode- 
rating the  call.  Hence  the  change  is  deliberate — is  important  and 
practical. 

The  reason  for  the  change  is  plain.  If  the  presentation  is  sus- 
tained, then  the  nomination  would  be  acknowledged  to  be  complete, 
and  the  Presbytery  must  proceed  to  receive  and  admit  the  presen- 
tee, if  found  qualified,  that  is,  they  must  proceed  to  ascertain  if  he 
is  qualified,  as  the  only  other  condition  to  his  induction  into  the  of- 
fice to  which  his  title  and  his  nomination  are  complete.  To  reject 
him  afterwards,  without  taking  him  on  trials  on  the  ground  of  a 
control  over  the  nomination,  or  a  veto  by  a  third  body,  would  be 
quite  inconsistent  and  irreconcilable  with  sustaining  the  presenta- 
tion. Hence  the  change.  They  alter  the  established  forms^ 
(here  also  the  true  exponents  of  powers  and  rights  and  duties,)  in 
order  to  reserve  an  opening  for  a  rejection  based  solely  on,  and 
the  consequence  of,  the  control  on  the  nomination,  which  the  Act 
of  Assembly  gives  against  the  patron  to  another  body. 

Now,  Mr  Bell  admitted  that  the  Church  was  bound  to  sustain  the 
presentation,  if  no  question  arises  as  to  the  party  who  is  the  patron  : 
Nay,  not  adverting  to  this  point,  he  took  credit  for  the  fact,  that 
the  Presbytery  had  in  this  instance  sustained  the  presentation,  and 
had  thus  satisfied  and  acknowledged  (as  he  termed  it)  the  civil  right 
of  patronage  to  the  full  extent.  What  this  means  I  do  not  know, 
if  they  give  another  party  the  power  to  reject  the  nomination.  But 
the  fact  is  not  as  he  supposed  ;  and  it  is  clear  that,  if  the  pre- 
sentation had  been  sustained,  the  nomination  would  then  have  stood 
completed  and  acknowledged,  and,  consistently  with  that  acknow- 
ledgment, there  could  be  no  rejection  by  a  third  party. 

Here,  then,  is  wrong :  But  what  is  more — the  established  forms 
of  the  church  procedure  plainly  and  satisfactorily  demonstrate, 
1 .  That  there  never  had  been  a  provision  for,  or  a  trace  of,  this 
control  on  the  patron's  nomination;  and  %  That,  consistently 
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vith  9^Jair^  fuU^  and  unreserved  acknowledgment  of  the  nomina- 
don  and  selection  by  the  patron  as  a  title  to  the  office,  there  can 
bono  subsequent  rejection  or  veto  by  another  party.  Consider,  I 
entreat  you,  the  termsof  the  established  foi*m  of  deliverance— •"  «u«- 
^^  taining  die  presentation*^  in  connection  with  the  terms  of  the  deed 
of  presentation,  as  settled  and  uniformly  in  force  from  the  Reforma- 
doD  downwards.  Mr  Whigham  read  them.  I  need  not  do  so  again. 
The  deed  of  presentation  is  directed  to  the  Presbytery  :  Itnominates 
Mr  Young  to  be  minister  of  the  parish  and  church.  It  requires  the 
Presbytery  to  take  him  on  trials  and  having  found  him  fit  and 
quaUfied  for  the  function  of  the  ministry,  to  receive  and  admit 
him  accordingly,  and  give  him  his  act  of  ordination,  8ec.  This 
is  tSe  form  of  that  deed — the  nomination.  The  settled  form  of 
the  Church  procedure  was  a  deliverance  to  sttstaifi  that  presenta* 
tion.  The  Court  must  see  how  the  two  cohere  and  connect  together 
— that  the  latter  has  been  the  result  of  the  operation  of  theundoubt- 
edlaw  astothe  patron^srightfandof  the  obligation  onthePresbytery 
(to  take  the  presentee  on  trials  and  to  admit  if  qualified,)  declared 
in  the  act  159^,  and  expressed  and  repeated  in  the  deed  of  presen- 
tatioD,  according  to  the  settled  form.  If,  then,  they  sustain  that 
presentation,  they  must  and  ought,  by  force  of  that  acknowledge 
ment,  and  on  the  requisition  of  the  regular  deed  so  expressed,  to 
take  the  presentee  on  trial,  and  to  receive  or  reject  him  according 
to  the  trial :  But,  to  avoid  that  result,  a  new  course  is  adopted. 
The  presentation  is  not  sustained — it  is  only  sustained  to  a  certain 
effect,  vix.  of  moderating  a  call ;  and  the  presbytery  and  the  Church 
insidiously,  and  in  this  underhand  way,  try  to  save  their  right  to 
reject  without  a  trial,  and  to  give  an  opening  for  a  control  on  the 
nmnination  quite  incdnsistent  with  the  acknowledgment  of  the  title 
or  nomination  to  the  office,  and  of  the  duty  it  requires  the  pres- 
bytery to  perform. 

This  is  a  point  of  principle  in  the  very  outset,  and  a  vital 
point.  The  Church  and  the  presbytery  in  this  instance,  on  the 
admission,  I  think,  of  Mr  Bell  himself,  have  not  acknowledged  the 
pib-on^s  selection.  They  have  not  satisfied,  as  he  called  it,  the 
dvil  right.  They  have  not  sustained  the  presentation.  If  they 
had,  neither  in  law  nor  in  principle^-neithcr  in  metaphysics  nor 
morals — ^neither  in  form  nor  substance — would  it  be  possible  to  re- 
concile this  acknowledgment  of  the  patron^s  sole  right  to  nominate 
with  a  control  or  veto  on  the  nomination  after  such  an  acknow- 
ledgment by  the  Church. 

Here,  then,  is  palpable  wrong.  Here,  on  the  face  of  the  act,  is 
interference  with  civil  right,  and  interference  essential  for  the  in-i 
troduction  of  the  veto  which  the  Church  intended  to  confer  against 
patrons. 

Allow  me  now  to  proceed  with  these  regulations.     The  firsts 
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in  a  subsequent  part  of  it,  says  "  the  presbytery,  shall  proceed  to 
"  moderate  a  call  in  the  usual  way^ — ^a  clear  admission  that  the 
caTl  is  quite  distinct  from  this  veto,  and,  as  understood  and  acted 
iipon,  iavolved  no  veto. 

The  second  says,  that,  on  the  day  of  moderation,  the  presbytery 
'*  shall,  in  t\ie first  instance,  proceed  in  the  same  mtinner  in  which 
"  they  are  in  upe  at  present  to  proceed."^  And  on  looking  over  the 
regulations  you  will  see  they  first  exhaitst  the  call  and  special  ob- 
jections stated  for  the  cognizance  and  judgment  of  the  presbytery 
as  "  thi^  usual  manner,"  before  they  co\pe  t6  the  new  and  totally 
distinct  measure — the  right  to  dissent  or  to  veto. 

Clumsy,  indeed,  the  whde  affair  is — but  valuably  ill-worded, 
clumsy  and  blundered;  for  the  purposes  of  this  argument.  Acre 
in  regulation  second  you  have  the  distinct  admission  and  provision 
that  the  presbytery  shall,  in  the  first  instance,  proceed  as  they  are 
in  use  to  do  at  present ; — and  yet  we  are  to  be  told  that,  after  this 
usual  procedure  is  closed  followed  out  and  exhausted,  that 
what  is  superadded  is  within  the  matter  of  the  call^  and  is  not 
a  distinct  and  separate  thing  from  the  call,  to  which  it  is  added  by 
new  and  separate  regulations — regulations,  too,  which  mark  the 
distinction,  and  describe  the  dissents  and  veto  as  a  matter  which  is 
to  go  on  independently  of  what  is  done  in  the  cal^,  or  of  the  re- 
sult of  the  call. 

Then,  if  your  Lordships  will  glance  your  eyes  over  the  regula- 
tions which  immediately  follow,  you  will  see  that  they  relate  to 
the  ordinary  and  established  practice  of  receiving  special  objec- 
tions against  the  presentee,  which  are  to  be  judged  of  and  decided 
by  the  presbytery  as  part  of  their  province  and  duty  of  collation,  in 
the  course  of  the  trial  of  the  party  presented.  And  directions  are 
given  for  going  on  with  the  investigation  of  such  special  charges 
in  the  same  manner  as  at  present,  according  to  the  forms  suited  to 
the  importance  and  graveness  of  the  charges. 

In  regulation  sixth  it  is  prescribed,  that,  if  the  special  objections 
are  not  well  founded  after  considering  the  presentee's  defence,  the 
presbytery  shall  proceed  to  the  settlement  of  the  presentee  according 
to  the  rules  of  the  Church.  Then  it  is  added — "  But  if  the  presby- 
tery shall  be^'satisfied  that  theobjector  or  objectors  have  established 
"  tliat  the  presentee  is' not /?//fc^t*^^/'w%  ands^tjg^iently  to d\^ch%rge 
^*  the  pastoral  duties  in  that  parish,  then  they  shall  find  that  he 
*^  is  not  qualified^  and  shall  intimate  the  same  to  the  patron,  that 
**  he  may  forthwith  present  another  person  ;  it  being  always  in 
**  the  power  of  the  different  parties  to  appeal  from  the  sentence 
"  pronounced  by  the  presbytery,  if  they  shall  see  cause.""  Now, 
observe  the  terms  of  the  sentence,  which,  in  conformity  with  es- 
tablished  practice,  it  is  here  prescribed  that  the  presbytery  in  the 
event  supposed  are  to  pronounce.     They  are  to  find  that  the  pre- 

3 


THE  BEAN  OF  FACULTY'S  SPEECH.       '  163 

centee  is  not  qualified^  and  therefore  to  call  upon  the  patron,  (if  the 
time  is  not  expired,)  to  present  another  person :  Now  this  is  ac- 
cording to  law  and  principle,  and  to  the  duties  and  powers  of  the 
Church  courts,  as  pointed  out  by  the  terms  of  the  statutes  159^ 
and  1711.  Your  Lordships  will  contrast  the  terms  of  this  sen- 
tence with  that  which  is  to  issue,  if  by  a  veto  the  presentee  is  re- 
jected without  trial  of  his  qualifications. 

Then  at  the  seventh  regulation  commences  a  series  of  new  pro- 
visions, not  only  utterly  unknowfi  in  practice,  but  of  any  system 
corresponding  to  which  no- trace  is  to  be  found  in  any  Church  re- 
cord or  history,  for  receiving  dissents  yithout  cause  assigned  by 
the  male  heads  o^  families, — in  other  Vords,  for  receiving  the  votes 
of  the  male  heads  of  families,  chat  they  mtfy  have  the  opportunity 
of  a  veto  on  the  patron^s  choice, — ^for  that  is  the  object  and  substance 
of  the  thing  done.  I  need  not  allude  to  the  mode  of  receiving 
SQch  dissents,  for  the  form  is  utterly  immaterial.  The  thing  al- 
lowed and  introduced  is,  that  the  people  may  reject  th^  presentee 
by  a  veto  on  the  patron^s  choice  without  cause  assigned,  and  with- 
out  the  right  or  power  on  the  part  of  the  presbytery  even  to  con- 
sider whether  this  is  mere  caprice,  or  causeless  and  unchristian  pre- 
judice ;  in  short,  the  power  given  to  the  people  is  absolute— abso- 
lute against  both  the  presbytery  and  the  patron,  and  it  is  perfectly 
elear  that  it  is  therefore  a  direct  veto.  And  much  as  my  learned 
friend  objects  to  the  term  "  veto,'^  it  is  this  power  of  peremptory  re- 
jection or  veto  on  the  patron^s  choice,  which  for  three  days  he  has 
been  anxiously  contending  for.  But  even  if  it  were  possible  to  dis- 
guise th^  matter  by  any  regulation  as  to  the  mode  in  which  the  veto 
is  to  be  exercised,  the  fourteenth  regulation  would  utterly  exclude 
all  doubt  upon  the  point.  It  is  in  these  terms,  *'  That  if  the  presby- 
^'  tery  shall  find  that  there  is  at  last  a  major  part  of  the  persons  on 
**  the  roll  dissenting,  thei/  shall  reject  the  person  presented^  so  far 
**  as  regards  the  particular  presentation^  and  the  occasion  of  thai 
^  vacancy  in  the  parish  ;  and  shall  forthwith  direct  notice  of  this 
^  their  determination  to  be  given  to  the  patron,  the  presentee,  and 
**  the  elders  of  the  parish.'' 

Here  the  matter  is  not  disguised.  The  duty  of  the  presbytery 
is  merely  to  ascertain  the  majority.  Jurisdiction  they  have  none. 
The  Sherifi*  might  have  performed  equally  that  part  of  the  matter. 
The  Church  declares  that  if  a  majority  dissent,  the  presbytery  shall, 
without  choice  or  option,  reject  the  person  presented.  From  that 
sentence  there  can  be  no  appeal,  for  it  is  the  inevitable  result  of  the 
ascertained  majority,  however  protracted  and  tedious  •  the  discus- 
sions which  will  arise  and  have  arisen,  as  to  the  votes  of  the  parties. 

Thus,  then,  the  Church  surrenders  wholly  its  jurisdiction  to  take 
cognizance  of  thefitness  of  the  person  presented.  However  qualified 
in  the  opinion  of  the  presbytery  and  the  church  at  large — however 
uoezcqitionable  the  presentee — ^however  causeless,  unchristian,  and 
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objectionable  in  their  origin  and  motive  the  prejudice  against  bim— » 
though  the  fruit  of  cabals  and  intrigues  to  secure  another  and  a 
less  fit  man,— the  patron  has  no  redress  against  the  rejection.  The 
presentee  of  his  choice,  though  qualified,  must  be  rejected  in  respect 
of  this  veto.  The  will  of  thepeople  supersedes  the  opinion  or  judg- 
ment of  the  presbytery.  It  is  the  ultima  ratio  Ecclesice  ! !  It  is 
therefore  a  veto  on  the  patron^s  choice,  and  it  is  equally  ludicrous 
and  unbecoming  on  the  part  of  the  church  to  represent  such  a  mat- 
ter as  any  part  of  an  ecclesiastical  trial,  when  such  is  its  undoubted 
and  undisguised  operation. 

But  it  is  most  essential  here  to  remark  the  peculiar  terms  of  the 
sentence  or  deliverance  to  be  pronounced  in  such  a  case  by  the  pres- 
bytery. The  presentee  is  not  found  disqualified^ — such  could  not 
be  the  terms  of  the  deliverance  of  the  presbytery,  for  objection  to  the 
presentee  had  not  been  stated,  and  the  grounds  of  dislike  to  him  were 
utterly  unknown.  It  would  have  been  a  prostitution  of  the  character 
of  the  Church  courts,  and  a  falsehood  which  they  could  not  affirm, 
to  find  a  man  not  qualijied^  whom  they  were  precluded  from  taking 
on  trial. — And  so,  my  Lords,  you  have  the  extraordinary  deliverance 
prescribed  to  them  by  this  regulation,  and  in  the  terms  of  which  the 
sentence  in  this  particular  case,  (seepage9  of  the  Minutes,^  isexactly 
worded,  rejecting  the  presentee  sofaras  regards  the  particular  pre» 
sentation  and  i\ie  occasion  of  this  vacancy.  The  presentee^s  license 
as  a  preacher  remains.  His  qualifications  are  not  touched,  im- 
paired, or  impeached,-^i«a/i/^d  he  is  to  receive  a  presentation  in 
terms  of  the  statutes  159^  and  171 1.  He  may  be  inducted  into 
any  other  parish, — ^nay,  into  this,  on  another  vacancy,  if  the  whims 
of  the  people  take  another  direction.  I  put,  then,  to  the  Cfourt  the 
point,  which,  in  the  case  of  Auchtermuchty,  it  was  found  you  had 
the  power  to  cognosce  and  determine;  has  •*  legal  objection" 
been  stated  to  this  presentee  ?.  That  cannot  be  affirmed.  The 
deliverance  rejecting  him  in  the  terms  prescribed  by  this  fourteenth 
regulation  precludes  such  a  supposition.  He  is  not  found,  or  stated, 
to  be  not  qualified.  Opinion  of  the  presbytery  on  the  presentee 
there  has  been  none.  The  Church  allows  another  body  to  reject 
the  party  without  trial,  and  the  power  and  duty  of  judgment  in  the 
matter  of  qualification  they  have  surrendered. 

And  let  me  just  in  passing  give  an  illustration  of  the  effect  of  this 
extraordinary  measure  on  the  rights  of  patrons  and  on  the  authority 
of  the  Church  courts  in  a  case  which  has  already  occurred.  A  most 
respectable  nobleman,  lately  deceased,  appointed  to  a  vacant  parish 
an  individual  known  to  him  (only  by  character)  as  a  most  efficient, 
eloquent,  useful,  and  popular  clergyman  in  the  parish  in  which  he 
had  been  long  placed.  What  better  security  could  he  have  that  he 
was  appointing  a  jfi£a/z/&d  presentee,  than  in  taking  a  placed  minister 
of  established  reputation  and  tried  efficiency,  and  unquestionable  po- 
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polarity  ?  But  he  was  not  the  man  whom  the  people  of  the  vacant 
parish  wished,  and  he  was  vetoed  by  a  bare  majority  of  one,  and  of 
that  majority  one  was  an  individual  stone  deaf— of  course  the  pres- 
bytery bad  no  choice.  The  presentee  was  rejected  by  a  delive- 
nnce  in  terms  of  this  regulation,  and  yet  he  remains  the  clergy- 
man of  the  parish  in  which  he  was  originally  placed,  of  the  highest 
reputation,  but  the  rejected  presentee  of  the  other,  and  with  tjiat 
stigma  upon  him.  And,  this,  forsooth  is  said  to  be  consistent  with 
the  free  exercise  of  the  patron^s  right  to  appoint  any  qualified  pre- 
sentee, and  to  be  reconcileable  with  the  statutory  obligaifon  on 
the  presbytery  to  receive  and  admit  whatever  qualified  presentee 
they  6nd  on  examination  to  be  qualified. 

My  Lords,  I  have  not  cited  this  case  for  the  purpose  of  dwell- 
ing on  the  indecency  of  such  an  exhibition,  as  a  part  of  the  Ec- 
clesiastical procedure  of  the  Church  of  Scotland,  in  the  view  which 
the  Assembly  has  now  taken  of  the  nature  of  the  duty  and  power 
of  collation  and  examination  of  ministers  which  they  received  from 
the  State.  I  give  it  as  a  proof  that  a  deliverance  rejecting  a  pre- 
sentee in  terms  of  this  14th  regulation,  in  respect  of  a  veto,  is  ut- 
terly irreconcileable  with  the  statutory  declaration,  that  the  Pres- 
bytery shall  admit  and  receive  wtiatsoever  qualified  presentee  the 
patron  presents  ;  that  such  rejection  leaves  the  qualifications  of 
the  presentee  unimpaired  and  unimpeached ; — And  that  though  it 
may  form  part  of  any  new  system,  which  Parliament  may  introduce, 
sobjecting  the  patron^s  choice  to  the  control  of  the  people,  yet 
this  measure  now  gives  to  them  at  present,  and  by  the  act  of  the 
Church,  that  control,  without  the  smallest  reference  to  tfie  qitalifi" 
canons  and  Jitness  of  the  presentee,  or  of  the  power  and  duty  of 
collation  vested  in  the  Church,  which  is  not  permitted  to  judge  of 
the  presentee^s  qualities. 

But  now  we  come  to  that  part  of  the  enactment  and  regulations, 
for  the  purpose  of  introducing  which  I  have  carried  your  Lord- 
ships at  so  much  length,  but  with  a  degree  of  attention  for  which 
I  am  very  grateful,  through  the  details  of  this  measure. 

We  have  now  got  the  length  in  these  enactments  of  the  rejec- 
tion of  the  presentee,  and  then  the  question  necessarily  forced  it- 
self upon  the  mind  of  the  authors  of  this  measure,  How  is  this 
i^stem  to  work  ? — The  patron  must  present  a  qualified  presentee 
within  six  months,  by  statute,  else  the  right  of  presentation  passes 
over  to  the  presbytery,  'pro  hac  vice^jure  devolutof — QuidjuriSj 
then,  if  the  six  months  have  elapsed  at  the  time  of  such  rejection  by 
reason  of  the  veto,  or  if  the  patron  will  not  present  another?  What  is 
to  be  the  effect  practicably  to  the  patron,  and  to  the  parish  of  such 
rejection  ?  Every  body  knows  that  in  practice  the  six  months  fre- 
quently expire  before  the  various  proceedings  contained  in  these 
regulations  can  be  terminated.  Several  months  may  elapse  before 
the  patron  can  select  a  person  qualified,  in  his  opinion,  for  the  pa- 
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risb.  The  patron  may  be  abroad.  Then  a  considerable  time 
may  be  consumed  in  the  proceedings  as  to  the  true  majoritv.  In 
some  cases  which  have  already  happened  the  appeal  and  iscus- 
sions  as  to  the  votes  of  persons  upon  the  roll,  and  the  regularity 
of  the  manner  of  making  up  the  roll,  have  occupied  more  than  a 
year.  In  short,  the  six  months  may  easily  elapse  before  the  party 
is  rejected,  and  the  patron  has  the  full  period  of  six  months  allow- 
ed to  him  for  selecting  a  qualified  presentee.  Well,  then, — what  is 
to  happen  ?  How  is  the  system  to  work  ? — was  one  of  the  vital 
points  4rhich  the  proposal  of  this  measure  necessarily  suggested. 
The  patron  might  abide  by  his  presentee ; — then  has  he  presented 
a  qualified  person  or  not  ?  If  he  has,  then  he  cannot  lose  his  right 
of  presentation,  pro  hac  vice  ?  But  is  he  to  go  on  for  ever  (sup- 
posing the  first  presentee  withdraws)  presentingafter  the  six  months 
man  after  man,  whom  the  people  are  entitled  to  reject,  and  each 
rejection  insuring  the  next,  unless  they  are  allowed  their  own 
choice  and  selection.  On  the  principle  of  the  veto  act,  such  a  re- 
sult would  be  manifestly  absurd.  The  parish  might  remain  for 
ever  vacant.  If  the  first  presentee  did  not  withdraw,  no  other 
could  be  presented  by  the  patron,  or  successive  presentees  might 
be  rejected  in  endless  succession — keeping  the  parish  destitute  of 
ministerial  labours  during  such  a  process.  That  result  palpably 
could  not  be  reconciled  with  any  view  of  the  working  of  the 
measure  for  the  good  of  the  Church,  and  so  the  Assembly  pro- 
ceeded to  solve  the  difficulty  in  a  manner  peculiarly  and  exqui- 
sitely novel,  but  which  at  once  raises,  as  the  inevitable  result  of  the 
main  principle  of  this  measure,  a  proper  question  of  civil  right. 
The  statute  law  says,  that  if  a  qualified  person  is  not  presented 
within  six  months,  the  right  of  presentation  goes  to  the  Presby- 
tery, jwrc  devoluto.  Then  by  reason  of  the  rejection  of  the  man, 
on  the  ground  of  the  people's  veto,  have  the  Presbytery  acquired 
the  jus  devolutum  or  not?  It  is  plain,  that  for  the  success  of 
this  new  measure — for  the  working  of  the  principle,  and  for  any 
consistent  defence  of  the  people's  right  of  rejection,  it  was  some 
how  or  other  necessary  to  accomplish  this  consequence,  viz.  that 
the  patron  was  to  forfeit  his  turn,  and  that  the  rejection  after 
the  six  months  should  work  a  forfeiture  pro  hac  vice  of  the  pa- 
tron's right.  But  how  was  this  done  P  To  pronounce  the  re- 
jected presentee  not  qualified  when  the  Presbytery  had  been  pre- 
cluded by  the  veto  from  judging  of  his  qualifications,  and  were  not 
entitled  to  ask  even  the  ground  of  rejection,  would  have  been  too 
extravagant.  Again,  the  sentence  rejecting  him,  specially  leaves 
his  qualifications  untouched.  To  any  other  parish  the  same  pa- 
tron may  present  him — to  the  same  parish  on  another  vacancy. 
How,  then,  is  the  right  of  presentation,  pro  hac  viccj  to  be  trans- 
ferred to  the  presbytery, — as  by  the  law  of  the  land  the  ^*'jus  devo^ 
*•  lutunT  is  declared  to  be  a  forfeiture  or  penalty  in  respect  of  a  quali- 
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fied  person  not  being  presented.  TbeChurchdropallceremoiiy,  and 

leap  over  all  legal  obstacles,  and  proceed  at  once  to  usurp  and 

transfer  to  themselves  the  right  of  presentation.     The  two  next 

regulations  are,  '^  15.  That,  if  the  patron  shall  give  a  presentation 

*'  to  another  person  within  the  time  limited  by  law^  the  proceed- 

^  ings  shall  again  proceed  in  the  same  manner  as  above  laid  down, 

"  and  so  on  in  regard  to  successive  presentations  within  the  timer 

*'  16.  That,  if  no  presentation  shall  be  given  within  the  limited 
"  time  to  a  person  from  whose  settlement  a  majority  on  th&roU  do 
"  not  disseiit^  the  presbytery  shall  then  present  jwr£?  devoluto.'^ 

These  regulations  deal  with  the  point  quite  consistently  with 
the  views  of  the  Church.  But  then  is  this  sweeping  enactment 
within  the  power  of  the  Church  ?  Here  is  at  once  a  question  of 
civil  right  raised  by  the  principle  and  on  the  face  of  this  Act  of 
Assembly, — raised  necessarily,  for  collision  with  the  patron  by  the 
assertion  and  claim  of  the  jus  dex'olutum  is  unavoidable.  Now, 
my  Lords,  at  any  period  has  the  church  ever  claimed  the  right  to 
decide  when  the  right  of  patronage  has  fallen  to  them  jure  devo- 
luto^  or  has  the  court  ever  so  viewed  this  point  ?  As  to  the  com* 
petency  of  the  Church  deciding  this  point,  the  case  is  the  same, 
whether  the  claim  arises  in  an  individual  case,  or  from  a  general 
rule  of  the  Church,  declaring  that  in  certain  events  they  have  the 
right  How  has  this  point  always  been  viewed  by  the  Legisla- 
ture— ^in  the  practice  of  the  Church — and  in  the  civil  courts  ? 

I  am  most  anxious  to  call  your  special  attention  to  this  point. 
In  the  view  I  take,  it  is  the  turning  point  in  the  cause.  Is  it  or 
is  it  not  within  the  power  of  the  Church  to  pass  a  declaratory  law 
establishing  conditions  which  will  deprive  patrons  of  their  right  in  a 
great  class  of  cases,  and  then  by  a  sweeping  enactment  to  declare 
that  the  right  has  in  such  cases  passed  to  themselves  ji/re  devoluto. 
If  not,  this  Veto  Act  cannot  possibly  stand,  for  this  consequence  is 
quite  essential  to  the  system.  The  system  is  absurd  without  it. 
So  the  Church  knew  and  felt.  If  the  Church  has  no  such  power, 
then  the  whole  question  is  at  once  made  the  subject  of  the  juris- 
diction of  the  civil  court.  Again,  if  the  Church  has  no  power  to 
give  itself  they^^  devolutum^  then  the  Court  must  have  the  juris- 
diction we  insist  for, — in  order  to  exclude  that  usurpation.  On 
that  supposition,  it  is  plain  that, — 1.  You  must  have  jurisdiction 
to  decide  upon  the  grounds  on  which  the  Presbytery  claim  the 
jus  deoolutum.  2.  You  must  have  the  means  and  the  authority 
required  to  prevent  this  usurpation  of  power,  if  not  legally  devolving 
on  the  Church.  3.  You  must  have  means  to  disregard  and  deny 
effect  to  any  act  done  in  virtue  of  such  usurpation.  This  is  a 
very  short  view  of  the-questions  of  legality  and  of  jurisdiction,  but 
an  important^and  conclusive  view. 

The  act  necessarily  raises  it,  and  if — 1.  The  Church  cannot 
give  itseU the jiss  devolutum^ — ^ifthat  is  a  civil  question; — and 
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52.  If  the  Court  is  to  decide  that  question, — is  it  not  clear  that  the 
competency  of  the  Act  of  Assembly  is  at  once  proved  on  the  face 
of  it,  to  be  within  the  jurisdiction  of  the  Court  ?  Then  3.  If  with- 
in the  jurisdiction  of  the  Court,  you  must  have  all  the  powers 
necessary  for  your  jurisdiction,  and  over  a  body  subject  to  your 
decisions  on  this  point, — which  point  involves  the  whole  question 
of  the  legality  of  the  Veto  Act,-— of  the  effect  of  a  rejection  on  that 
ground,-— of  its  effect  on  the  rights  both  of  patron  and  presentee, 
— for  if  good,  it  leads  at  once  to  the  question  as  to  the  jus  devo^ 
lutunij  and  that  question  the  Church  takes  on  itself  the  power  at 
once  to  decide. 

I  wish  to  put  this  view  prominently  and  anxiously  before  the 
Court  I  hold  it  to  be  conclusive  in  showing  that  this  enactment 
of  the  General  Assembly,  both  in  its  leading  principle,  and  on 
the  face  of  its  regulations,  subjects  itself  necessarily  to  the  juri^ 
diction  of  this  Court.  I  say  subjects  itself^ — ^for  whether  other 
measures  might  be  introduced  by  the  Church  indirectly  operating 
disadvantageously  to  patrons,  but  which,  as  the  result  of  a  judi- 
cial opinion  in  the  individual  case  upon  the  presentee's  qualifica- 
tions in  the  course  of  the  exercise  by  the  Presbytery  of  its  power 
of  collation,  the  civil  court  might  not  to  be  entitled  to  take  cog- 
nizance of,  yet  the  case  here  is  different.  The  Church  does  not 
sit  in  judgment  on  the  presentee.  There  is  no  deliverance  finding 
him  not  qualified ;  they  are  prevented  from  judging  of  his  quali- 
ties. Their  rejection  is  in  substance  ministerial, — the  result  of  a 
veto  by  another  body  ;  and  so  long  as  the  Church  adheres  to  this 
measure,  (if  it  shall  now  be  found  to  be  legal,)  they  can  give 
neither  the  patron  nor  presentee  redress.  But  how  is  the  Church 
to  answer  the  presentation  which  they  have  received  ?  They  have 
not  found  the  man  not  to  be  qucdified.  But  the  statute  declares 
that  \hejus  devolutum  passes  to  the  Presbytery,  only  if  a  quali' 
fied  person  shall  not  be  presented  within  the  six  months.  They 
have  no  claim  except  in  that  case,  and  by  virtue  of  statute.  Well, 
then, — the  law  leaves  to  them  to  say  if  the  person  is  qualified^  pro- 
vided they  exercise  their  functions,  and  proceed  to  the  trial  of  the 
presentee.  But  if  they  do  not  exercise  these  functions, — if  they 
abandon  the  duty  of  collation,  and  allow  another  body  to  reject  the 
presentee,  and  abstain  themselves  from  pronouncing  an  opinion  on 
his  qualifications  and  fitness, — how  can  they  get  the  right  of  pre- 
sentation pro  hac  vice  f  Can  they  produce  a  sentence  finding  him 
not  qualified^  and  claim  it  under  the  statute  as  the  forfeiture  (for 
this  turn)  of  the  patron's  right  to  present,  in  respect  of  that  judg- 
ment on  his  qualifications  by  themselves, — the  competent  tribunal  ? 
To  that  issue  the  Church  could  not  bring  it,  for  the  very  object 
of  the  measure,  namely,  of  giving  a  right  of  rejection  to  a  portion 
of  the  congregation,  excluded  the  possibility  of  the  Church  pro- 
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BoundBg  any  sentence  at  all  on  the  qualifications  of  the  presentee. 
And  cutting  the  knot  at  once,  they  simply  declare — as  if  they 
vere  armc^  with  the  power  and  omnipotence  of  Parliament,  that 
they  are  entitled  by  legislation  to  interfere  with  civil  rights ; — nay, 
to  transfer  such  civil  rights  to  themselves.     They  proceed  by  a 
sweeping  enactment  to  declare,  as  in  the  sixteenth  regulation,  that, 
if  no  presentation  shall  be  given  within  a  limited  period  to  a  per- 
son not  vetoed  by  a  majority,  the  Presbytery  shall  then  present 
jure  dewduto. 

Does  not  this  enactment  then  or  claim  necessarily  subject  the 
measore  to  the  cognizance  of  this  Court ;  for  it  raises  (as  indeed  the 
measure  without  any  such  enactment  would  have  raised) — raises  ine- 
vitably— a  competition  for  the  right  of  presentation — I  say  a  com- 
pelUion  for  the  right  of  presentation.  It  raises  the  question,  in 
the^rst  place,  has  the  patron  forfeited,  pro  hacvice^  the  right,  when 
the  presentee  has  not  been  proved  not  to  be  qualified  ?  Is  the  Church 
entitled,  in  the  second  place,  to  claim  it  ?  On  what  ground,  in  the 
third  place,  can  they  claim  it  ?  Not  because  the  presentee  is  not 
qualified,  but  because  the  Church  have  declared  that,  which  statute 
only  can  declare,  that  the  rejection  by  reason  of  the  veto  shall  for- 
feit the  patron^s  right,  and  transfer  it  to  the  Church. 

The  moment  the  question  is  brought  to  this  issue,  I  say  the  ju- 
risdiction of  this  Court  is  beyond  all  doubt  established. 

Now  the  civil  question  thus  raised  cannot  be  avoided.  Take  the 
Act  of  the  Assembly  alone  without  its  accompanying  regulation, — 
how  is  the  *•  principle^  to  work  ?  What  was  to  be  the  effect  of  re- 
jectionon  the  patron'^s  right  for  that  vacancy  ?  What  was  the  claim  of 
theChurch,  in  respect  of  such  rejection,against  the  patron  if  the  time 
had  expired  ?  These  points  would  have  been  forced  upon  the  Court 
by  the  declaration  merely  of  the  general  principle.  But  the  Act 
of  Assembly  by  its  regulations  raises  these  questions, — raises  that 
which  all  admit  to  be  a  question  of  civil  right, — the  competition  be- 
tween the  patron  and  the  presbytery  for  the  right  of  presentation. 
Bat  still  more,  and  over  and  above  all  this,  the  measure  contains 
the  enactment,  that  in  such  cases  the  presbytery  shall  present. 
It  authorizes  the  inferior  church  courts  to  go  on  to  present,  settle, 
and  induct  in  such  cases.  It  gives  the  sanction  of  the  church  to, 
—-nay  itprofesses  to  effect, — the  transference  of  the  civil  right  in  the 
cases  supposed.  By  doing  so,  an  appeal  against  the  settlement 
and  induction  by  the  patron  to  the  superior  church  courts  would 
be  unavailing,  for  the  enactment  gives  the  presbytery  the  right  to 
present,  and  the  superior  church  court  could  not  stop  or  undo  the 
settlement.  Heuce  the  mischief  would  be  incalculable  and  irrevo- 
cable. 

Thus,  then,  the  measure  is  a  direct  interference  with  and  usur- 
pation of  civil  right,  and  the  nature  of  the  question  so  raised — the 
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character  and  extent  of  the  interference — ^plainly  brings  within  the 
jurisdiction  of  the  civil  court  the  legality  of  the  measure  which 
creates  that  interference,  and  of  necessity  gives  rise  to  the  jurisdic- 
tion, and  to  the  remedies,  by  which  interference  of  such  a  character 
and  usurpation  and  assumption  of  right  so  complete,  (if  illegal,)  may 
be  prevented. 

Kad  the  question  of  the  jus  devolutum  not  been  raised  by  the 
principle  and  machinery  of  this  measure,  a  much  more  general 
question  would  alone  have  occurred  for  the  determination  of  the 
Court.  With  that  question  I  will  also  grapple.  But  this,  is  a 
view  independently  of  all  general  argument,  and  quite  apart  from, 
and  independent  of,  all  the  discussion  in  which  the  Court  hitherto 
has  been  engaged.  When  examined  in  detail,  this  measure  by  the 
Church  comes  to  an  assumption  of  the  right  of  patronage  jure  de^ 
voluto — inevitably,  plainly,  to  that  assumption.  The  patron  who 
presents,  abides  by  his  presentee,  though  rejected  by  the  veto.  He 
says,  *'  Take  my  man  and  try  him — pronounce  him  not  qualified  if 
*'  you  can — I  run  my  risk — I  say  he  is  qualified.  The  statute  gives 
'*  me  the  right  to  present  any  qualified  person.  Who  says  he  is 
^^  not  qualified  ? — the  Church  does  not  Judgment  to  that  effect 
**  there  is  none,  and  what  do  you,  the  Church,  tell  me  in  reply  to  my 
^*  presentation  of  this  qualified  man  ?  Simply  that  the  people  won't 
"  have  him.  You  mean  to  exercise  my  right  of  patronage,  because 
**  that  veto  is  to  operate  a  forfeiture  of  my  right.''  And  the  Church 
does  adhereto  their  claim  to  the  right  of  presentation  on  this  ground. 
This,  then,  is  the  result  of  the  measure — the  issue  which  it  involves 
and  to  which  it  comes — an  issue  of  civil  right,  and  an  issue  of  ci- 
vil right  depending  upon  the  competency  of  this  act  of  Assembly, 
and  to  decide  which  issue  cum  effectu  the  Court  must  have  its  or- 
dinary jurisdiction  to  prevent  wrong,  as  in  all  other  instances  of  a 
competition  between  the  patron  and  the  presbytery  for  the  right  of 
presentation  — pro  Ilia  vice, 

I  have  said  that  this  view  of  the  case  is  conclusive: — For  no  one 
has  ever  disputed,  at  any  period,  that  the  Church  could  not  give 
to  itself  the  right  of  presentation  jure  devoluto^  or  decide  the 
circumstances  which  give  rise  to  such  devolution.  Whether  it  be 
the  lapse  of  time,  as  to  which  there  have  been  some  nice  questions, 
— ^r  whether  it  be,  the  point  much  agitated  at  one  time,  if  the  six 
months  run  from  the  date  when  the  death  of  the  incumbent  comes 
to  the  knowledge  of  the  patron,  or  from  the  date  of  the  death ;— or 
whether  it  be,  that  the  presentation  must  not  only  be  issued,  but 
presented  to  the  Presbytery  within  the  six  months ; — or  whether  it 
be,  that  the  presentation  of  a  qualified  person  interrupts  the  cur- 
rency of  the  six  months,  and  so  excludes  the  devolution,  although 
the  presentee  withdraws  his  acceptance ; — or  whether  it  be,  that  the 
patron  or  presentee  has  not  complied  with  the  statutory  prelimi- 
naries, to  make  the  one  qualified  to  present,  and  the  other  quali- 
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Bed  to  bold  the  presentation ; — ^in  short,  whatever  the  point  involv. 
ed  m  the  competition, — on  whatever  ground  the  Presbytery  claim 
ihe  right  as  devolved  pro  hac  vice  to  them,  the  determination  of 
such  competition,  with  the  whole  jurisdiction  and  remedies  neces- 
ary  for  explicating  the  matter,  has  been  uniformly,  by  the  admis- 
sion of  all  lawyers,  and  the  constant  acknowledgment  of  the  Church, 
deemed  to  be  the  subject  for  the  decision  of  the  Civil  Court.  I  need 
Dot  refer  to  authority  upon  the  point,  for  it  is  not,  I  understand 
from  my  friend,  disputed.     But  I  will  take  the  liberty  of  request- 
ing the  attention  of  your  Lordships  to  some  decisions  which  illus- 
trate most  forcibly  the  uniform  acknowledgment  by  the  Church, 
that  in  all  cases,  a  claim  by  Presbyteries  to  the  right  of  presen- 
tation was  a  civil  question  exclusively  for  the  Civil  Court,  and  the 
strength  and  universality  of  the  conviction  which  has  produced  that 
practical  and  uninterrupted  acknowledgment.    I  refer  you,  1^^,  to 
Presbytery  of  Falkirk  v.  Earl  of  ('al lander,  December  8,  1696; 
Fol.  Diet.  247;    Fountainhall,  i.  740;    Morison's  l^ict.  9961. 
9d.  The  Procurator  of  the  Church  and  the  Presbytery  of  Ayr  v.  Earl 
of  Dundonald,  March  2,  1762;  Fac  Coll.  and  Mor.  9961.    This 
case,  as  many  others  were,  was  tried  by  order  of  the  General  As- 
sembly, and  it  involved  a  point  unquestionably  in  part  ecclesiasti- 
cal, arising  in  the  course  of  the  trial  and  admission  of  a  presentee, 
namely, — ^his  right  to  accept  another  church  salvo  jure  of  the  pa- 
tron, and  to  withdraw  the  acceptance  given  in  to  the  Presbytery. 
3rf.  The  Presbytery  of  Paisley  v.  Erskine,  August  10, 1770 ;  Fac. 
Coll.  and  Mor.  9966.    4M.  Presbytery  of  Strathbogie  v.  Sir  W. 
Forbes,  August  2, 1776;  Fac.  Coll.  and  Mor.  997 iC;  and  Appen- 
dix, Patronage,  No.  2.    There  have  been  other  cases  in  which  the 
General  Assembly  directed  the  Presbytery  claiming  the  right  of 
presentation  by  devolution  pro  hac  vice,  to  try  the  point  in  the 
civil  court,  no  matter  from  what  cause  soever  the  patron^'s  forfeiture 
was  said  to  have  arisen,  and  the  devolution  to  have  taken  place. 
But  I  need  not  multiply  examples  upon  a  point  undisputed  and 
indisputable. 

To  two  things  I  may,  however,  in  passing  call  your  atten- 
tion as  deserving  of  attention.  1.  There  is  not  a  single  case, 
I  believe,  in  the  records  of  the  Church,  in  which  the  Assembly 
have  allowed  the  claim  by  the  presbytery  to  be  acted  on  before 
the  decision  of  the  civil  court,  since  the  case  of  Auchtermuchty  in 
1735,  and  no  prior  case.  2.  There  is  not  one  case  in  which  the 
Court  have  listened  to  any  pretension  of  the  Church,  to  decide 
practically,  or  even  in  any  indirect  manner,  on  its  own  claim  to  the 
jus  devolutum^  or  to  affect  the  patron's  right, — by  any  act  of  the 
presbytery — by  any  regulation  or  by  any  ecclesiastical  procedure, 
tending  to  exclude  that  right,  and  to  secure  it  to  themselves.  The 
measure  before  you  is  legislation  to  the  effect  of  giving,  if  not  with 
the  view  to  give,  to  the  Church  the  civil  right. 
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Whenever  the  Presbytery  has  ventured  to  act,  (1.)  The  Court 
have  inquired  into  the  ground  of  objection  to  the  presentee  of  the 
patron,  and  of  the  alleged  forfeiture.  (^.)  If  the  ground  has  not 
been  sufficient  in  the  opinion  of  the  Court,  they  have  given  re- 
dress— ^redress  varying  according  to  the  length  to  which  the  pres- 
bytery have  gone.  The  act  of  ordination,  if  once  passed,  to  be 
sure,  the  civil  Court  cannot  undo.  But  to  that  even  they  deny 
effect,  in  considering  if  the  patron's  right  was  forfeited,  or  his  pre- 
sentee rejected  without  trial. 

Thus,  then,  I  submit  this  Veto  Act  raises  questions  for  the 
civil  court,  which  involve  necessarily  the  legality  of  the  measure, 
and  which  give  to  the  Court  the  jurisdiction  necessary  for  deciding 
cum  effectu  these  questions. 

I  know,  my  Lords,  that  an  attempt  may  be  made  to  defend  the 
claim  by  the  Church,  to  decide  in  their  own  favour,  this  point 
as  to  the  devolution  of  the  right  of  presentation  to  the  presbyte- 
ries, in  the  cases  specified, — by  the  Plea,  that  the  presentee  in  such 
cases  will  be  rejected  in  respect  of  the  want  o(  concurrence  in  the 
Call,  and  of  the  consequent  insufficiency  of  the  Call ;  and  hence, 
that  the  rejection  is  on  a  ground,  which  establishes  unfitness  in 
the  presentee,  if  he  cannot  obtain  such  concurrence.  I  pass  over 
at  present  the  obvious  but  conclusive  observation,  that,  not- 
withstanding the  rejection,  the  presentee  might  have  a  Call  signed 
by  an  infinitely  larger  proportion,  both  of  heads  of  families  and 
parishioners,  than  ever  was  deemed  by  any  portion  of  the  Church 
at  all  necessary  for  a  sufficient  invitation  and  call  to  warrant  the 
party  to  undertake  the  office  of  pastor  over  the  flock, — an  infinite- 
ly greater  number — nay  by  a  majority  of  the  congregation  and 
of  communicants.  But  I  do  not  dwell  on  that: — For  I  reply 
to  any  attempt  to  state  suck  a  defence, — that  it  is  only  stating 
the  very  same  thing  in  different  words,  and  putting  the  matter 
in  a  different  form.  No  matter  on  what  ground  the  Church  says 
it  will  decide  the  devolution  of  the  right  of  patronage : — equally 
it  is  an  interference  with,  and  an  assumption  of,  civil  right, — a  d&* 
termination  of  the  competing  claims  of  patron  and  presbytery,  and 
an  attempt  to  declare  a  forfeiture,  in  the  case  in  question,  of  the 
patron^s  right,  which  is  to  transfer  it  to  the  presbytery. 

And  surely,  my  Lords,  if  a  question  of  civil  right  is  so  decided 
by  this  measure,  if  it  does  attempt  to  usurp  and  exercise  the  power 
of  deciding  ^ejus  devolutum  as  against  the  patron,  how  can  the 
competency  of  such  an  attempt  vary  with  the  ground  on  which 
the  Church  is  pleased  to  say  that  the  forfeiture  has  in  their  opinion 
occurred,  and  the  right  passed  over  to  themselves.  Or  on  what  in- 
telligible principle  can  the  jurisdiction  of  this  Court  to  decide  that 
civil  question  be  excluded  by  the  Church  announcing  to  us,  that 
because  they  proceed  on  such  or  such  grounds,  therefore  the  de- 
termination of  the  civil  question  must  belong  wholly  to  them,  and 
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\»  excluded  from  the  cognizance  of  the  supreme  Civil  Court,  to 
v\i\ch,  ex  cance^sis  of  this  plea,  the  question  would  otherwise  en- 
UTe\y  belong. 

Here  let  me  point  oat  to  your  Lordships  the  direct  application 
and  great  importance  of  one  branch  of  the  Auchtermuchty  case, 
which  I  must  afterwards,  on  another  part  of  my  argument,  very 
fully  explain.     The  very  plea  to  which  I  have  now  adverted  was 
laised  and  maintained  by  the  presbytery  in  that  case,  in  support 
of  their  claim  to  the  exercise  of  the  right  of  presenting  Jwre  dev(H 
Into,     The  case  is  Moncrieff  v.   Maxton,   February  15,  1735. 
Morison,  9909. — Folio  Diet.  ii.  47,  and  Elchies  voce  Patronage, 
No.  1.     The  patron  presented.     The  people  disliked  the  presen- 
tee, and  wished  another  man,  which  is  generally  the  cause  of  such 
dislike.    Few,  if  any,  signed  the  call, — the  parish  generally  oppos- 
ed him,  and  in  respect  of  this  general  opposition^  the  presbytery 
refected  the  presenteej  without  taking  him  on  trials  at  all,  on  the 
ground  that  such  opposition  was  sufficient  ground  of  rejection ; 
and  then  the  presbytery  claimed  the  right jur^  devoluto.     I  know 
perfectly,    my  Lords,  (as  Mr  Bell  now  hints  to  me)  that  the 
six  months  had  not  expired  when  they  moderated  a  call  to  another 
— ^thai  is  quite  true.     But  if  their  ground  of  rejection  of  the  pre- 
sentee was  good   and  valid,  the  patron  had   lost  his  right  pro 
hoc  vice,  for  he  did  not  present  another,  but  abided  by  this  first 
presentation :  And  so,  if  the  ground  of  rejection  was  good  in  law, 
the  right  had  devolved  to  the  presbytery,  and  it  was  Jus  tertii  to' 
the  patron, — (and  formed  no  point  in  the  discussion,)  that  their 
right,  which,  ex  hypothesis  had  so  opened  to  them,  was  exercised 
too  soon.  .The  patron  had  forfeited.    The  point  was,  whether  the 
ground  of  rejection  by  the  general  opposition  of  the  parish,  and  the 
insufficiency  of  the  call,  was  a  legal  and  valid  ground, — one  which 
the  Church  could  legally  adopt,  and  effectually  enforce  and  main- 
tain, so  as  to  open  to  themselves  the  right  of  patronage,  if  within 
the  ume  another  was  not  presented.     The  ground  taken  by  the 
presbytery  and  their  nominee  was,  that,  *'  if  the  presentee  was  not 
^^  acceptable  to  the  parish,  he  was  not  fit  for  the  ministry  in  that 
^  parish,  and  that  the  opinion  of  the  parish  was  a  trying  of  his 
"  qualification,^ — that  the  presbytery  was,  therefore,  entitled  to 
reject  him  on  this  ground,  without  any  trial  by  themselves,  and  so, 
that,  on  the  lapse  of  six  months,  the  patron  had  lost  his  turn. 

In  one  of  the  elaborate  papers  in  this  Auchtermuchty  case,  this 
a^ment  is  thus  put  on  the  part  of  the  presbytery  by  their  no- 
minee, Mr  Maxton,  in  the  competition  which  arose  for  the  stipend, 
— the  patron  not  having  come  to  the  civil  court  until  after  the 
presbytery  had  actually  inducted  and  ordained  their  nominee  into 
the  cure. 

*'  Here,  lest  the  patrons  should  have  fancied,  that  by  that  act, 
^'  and  the  act  decimo  Jnnce,  the  Church  was  obliged  to  receive 
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^*  any  presentee,  declares  and  enacts,  that  the  Church  is  absolute 
"  final  judge  of  the  qualifications  of  the  presentee  ;  and  it  is  a 
<'  gross  mistake,  that  many  seem  fond  of  running  into^  that  no- 
*^  thing  but  error  or  vice  disqualifies  a  presentee.  A  presentee's 
*^  gifts  not  being  edifying  to  a  parish,  or  even  less  edifying  than 
^*  another,  will  make  the  Church  lay  aside  the  presentee  ;  and  they 
**  consult  the  end  of  their  institution  when  they  do  so,  and  they 
"  transgress  no  law  of  the  land  ;  yea  even  ministers  admitted,  they 
**  transport  sometimes  against  their  will  to  churches  where  they 
<*  can  be  more  useful,  and  will  refuse  to  transport  them  when  they 
**  reckon  them  more  useful  where  they  are  :  So  they  are  by  law, 
*'  even  since  the  restoration  of  patronages,  declared  sole  judges  of 
*'  the  qualifications  of  the  presentee,  and  they  were,  and  are  law- 
^*  givers  what  these  qualities  must  be :  And  as  their  Supreme 
"  Court  of  judicature  is  their  legislative  Court  too,  they  can  and 
*^  do  dispense  with  their  own  rules  when  they  judge  it  tends  to 
**  mojus  bonum  eccleaice, 

*^  A  person  for  want  of  the  Irwh  tongue  would,  if  presented  to 
"  a  Highland  parish,  be  rejected.  A  person  for  not  being 
^^  thoroughly  versed  in  the  Popish  controversies,  would  be  unfit 
^*  for  a  parish  where  there  are  many  Papists  and  priests  going 
*'  about.  Preachers  with  weak  voices,  are  unfit  for  some  wide 
*'  churches,  and  with  weak  constitutions,  are  unfit  for  wide  pa- 
"  rishes.  Ministers  who  have  been  very  useful  in  the  parishes 
'*  and  corners  where  they  have  been  settled,  the  Church  very  just- 
^^  ly  refuses  to  transport  them  to  other  parishes,  where  they  have 
*^  not  the  prospect  of  their  being  so  useful,  though  ministers  should 
*'  accept  of  presentations  to  these  other  parishes.  If  the  Church 
**  is  stript  of  this  discretionary  power  in  their  administration,  they 
^^  and  the  people  are  in  a  sad  case. 

''*  And  ^tis  an  ancient  rule  in  their  Books  of  Discipline,  and 
<<  a  very  reasonable  one,  that  no  minister  should  be  intruded  upon 
'*  a  congregation  against  its  will;  for  that  is  reckoned  an  evi- 
^*  deace  his  gifls  are  not  edifying  to  it :  And  that  is  still  a  rule, 
**  and  there  is  no  law  condemns  it ;  on  the  contrary,  this  disci- 
"  pline  of  the  Church  is  ratified  by  the  Union,  and  in  tenninis  de- 
^^  clared  in  the  foresaid  act  1719,  as  to  thisarticleof  it,  the  judging 
^^  of  the  qualifications  of  the  presentee ;  and  in  the  present  case, 
"  the  congregation^  at  the  moderation  of  a  call^  were  against  the 
**  presentee^  and  therefore  he  was  not  accepted  of.  The  modern^ 
"  iion  of  a  call  is  a  trying  the  presentee^  if  his  gifts  be  edifying 
"  to  the  congregation^  which  they  by  their  votes  declare.  It  is 
*'  a  trial  of  his  qualities  with  respect  to  his  fitness  or  unfitness 
*^for  that  charge. 

"  Upon  receiving  the  report  of  the  moderation  in  a  call,  the 
"  Presbytery,  on  the  17th  of  July  1733,  found  there  was  a  very 
*^  harmonious  call  to  your  memorialist,  viz.  from  the  whole  elders. 
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^  8  great  plurality  of  heritors,  the  whole  Town-Council  of  Auclu^ 
^^ termwhlyy  mth  the  approbation  of  all  the  congregation;  and 
^  therefore  sustained  the  call  to  your  memorialist.     They  neglect^ 
^^ed  the  call  to  the  presentee^  because  few  voted  for  him^  which 
^  19  in  effect^  finding  the  presentee  unqualified  for  that  parish. 
"  The  Synod  of  Fife  affirmed  the  sentence  of  the  Presbytery  ; 
**  the  Commission  reversed  this  sentence  of  the  synod;  and  the 
^  last  General  Assembly  reversed  the  sentence  of  the  Commis- 
^iian ;  that  is»  they  rejected  the  presentee  as  unqualified  for  this 
"  parishy  upon  the  evidence  of  the  parish^  its  thinking  him  so^  by 
"  their  voting  for  another  at  the  moderation.     That  this  was  the 
**  reason  of  the  Presbytery,  the  Synod  and  the  Assembly's  setting 
^  aside  the  presentee  is  evident  from  the  foresaid  minute  of  Pres- 
"  bytery,  from  the  answers  to  the  reasons  of  appeal  against  the 
"  Synod's  sentence,  and  from  the  complaint  upon  the  Commission 
^  to  the  Assembly.     'Tis  true,  there  was  objection  to  the  patron's 
"  right  too ;  but  still  the  grandreason  for  setting  the  presentee  aside^ 
"  »iwM  the  declared  mind  of  the  parish  against  him  at  the  modera^ 
^'  tion."  On  advising  this  argument  for  Mr  Maxton,  in  defence  of  the 
nipposed  rights  of  the  Church,  and  of  the  proceedings  of  its  judi- 
citories,  in  rejecting  Mr  MoncriefPs  presentee,  the  Court  pro- 
nounced an  Interlocutor,  of  date  Feb.  15,  1735,  finding,  *<  That 
'^  Presbyteries  refusing  a  presentation  duly  tendered  to  them  in 
'*  favour  of  a  qualified  minister,  against  which  presentation  or 
^presentee  there  lies  no  legal  objection  ;  and  upon  admitting  an- 
**  other  person  to  be  minister,  the  patron  has  right  to  retain  the 
'*  stipend,  as  in  the  case  of  a  vacancy  ;  And,  therefore,  finds  the 
"  reasons  of  suspension  relevant."     Observe,  as  in  the  case  of  a  va- 
cancy— not  because  there  was  a  vacancy,  but  as  in  a  vacancy — to 
the  same  effect,  and  for  the  same  purpose.  -  But  the  Court  did  not 
hold  that  the  parish  was  vacant : — and  of  course  did  not  hold  that 
it  was  filled  lijr  the  presbytery  :  on  the  contrary,  they  clearly  held 
that  the  presentation  had  filled  the  office. 

Your  Lordships  will  perceive  and  acknowledge  the  importance 
of  this  decision  on  the  plea  which  I  have  quoted,  to  the  particular 
vgument  I  am  now  pursuing.  I  am  contending  that  this  Veto  act  is 
vithin  your  cognizance  and  jurisdiction,  and  necessarily  raises 
civil  questions  ;  for  it  claims  and  disposes  of  the  right  of  presen- 
tation ^'ttr«  devoluto.  The  reply  which  may  be  attempted  is,  that 
the  ground  of  rejection — the  opposition  of  the  people — ^is  within 
the  prorince  of  the  Church — is  ecclesiastical — is  part  of  the  call- 
is  equivalent  to  a  trial  of  the  qualities  of  the  presentee,  and  so  that 
the  Presbytery  may  reject  in  respect  of  the  opposition  of  the  people. 
Now,  this  was  the  very  ground  takeii  a  century  ago  in  the  only  case 
^hich  the  Presbytery  claimed  the  presentation,  jure  devolutOy  in 
respect  of  a  rejection  on  such  a  ground ;  and  you  thus  see  the  de- 
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cision  of  the  Court,  which,  holding  that  no  legal  objection  lay  to 
the  presentee^  and  that  the  ground  of  rejection  was  illegal,  denied 
effect  to  the  title  of  the  nominee  settled  and  ordained  by  the 
Church,  and  withheld  from  him  the  fruits  of  the  benefice. 

It  is  hardly  necessary  to  observe,  that  the  principle  is  the  same, 
and  the  result  must  be  the  same, — whether  the  presbytery  claim 
the  right  of  presentation,  by  rejecting  in  an  individual  case  on  the 
ground  of  such  opposition  by  the  parish,  or  whether  the  Church 
declares,  that  in  all  cases  of  such  opposition  the  presentee  shall  be 
rejected,  and  the  jus  devolutum  go  to  the  presbytery.  In  either 
case  the  wrong  is  the  same, — the  pretext  for  the  wrong  is  the 
same, — and  the  usui*palion  of  the  patron^s  right  is  equally  illegal, 
for  it  proceeds  on  the  same  ground  in  either  case. 

But,  in  truth,  this  act  goes  much  farther  than  a  judgment  in  a 
particular  case,  holding  the  opposition  to  be  a  sufficient  ground  in 
that  case,  in  the  opinion  of  the  presbytery,  for  rejection;  for  there, 
at  least,  there  is  a  judgment  which  may  be  appealed  to  the  supe- 
rior Ecclesiastical  Courts.  But  the  Veto  Act  lays  down  a  general 
rule,  that,  if  the  people  reject,  the  presentee  is  to  be  rejected  exactly 
as  if  not  qualified,  although  there  is  no  judgment  to  that  effect,  and 
that  the  patron,  if  there  is  yet  time,  must  present  another ;  and  if 
there  is  not  time,  or  if  he  will  not  present  another,  that  by  reason  of 
presenting  a  person  who  has  been  rejected,  he  has  lost  his  right 
pro  hac  vice,  exactly  as  if  the  person  had  not  been  qualified. 

What,  then,  is  the  effect  of  the  Church  establishing  such  a  con- 
dition on  the  patron^s  right  by  its  own  authority  P  It  is  plainly  a 
bounty  on  rejection,  and  invites  the  people  to  do  that  which  is  to 
give  the  power  to  the  Church,  and  to  carry  the  patronage,  jure 
devoluto,  to  themselves  ! !  And  yet  we  are  told  that  this  does  not 
raise  any  civil  question,  and  that  the  Court  cannot  take  cognizance 
of  the  matter  at  all, — to  try  the  legality  of  what  is  so  attempted, 
or  to  give  redress, — but  must  quietly  submit  to  this  usurpation, 
because  done  by  an  ecclesiastical  body. 

The  Church  itself  makes  the  condition  on  the  exercise  of  the 
right  of  patronage,  which  is  to  carry  the  patronage  jure  devoluto 
to  the  presbyteries  ;  and  then  claims  exemption  from  all  control  or 
jurisdiction  of  the  civil  court.  There  have  been  many  usurpations 
of  power  by  the  Church  of  Rome,  but  none  more  flagrant  or  mon- 
strous, I  grieve  to  think,  than  this  pretension  of  the  Presbyterian 
Church  of  Scotland. 

I  come  now  to  the  seventeenth  regulation,  "  That  cases  of  pre- 
"  sentation  by  the  presbytery,  ^'wr*?  devoluto,  shall  not  fall  under 
^^  the  operation  of  the  regulations  in  this  and  the  relative  Act  of 
"  Assembly,  but  shall  be  proceeded  in  according  to  the  general 
*'  laws  of  the  Church  applicable  to  such  cases.  But  every  person 
<<  who  shall  have  been  previously  rejected  shall  be  considered  as 
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*^  disqualified  to  be  presented  to  tfaat  parish  on  the  occasion  of 
"  that  vacancy." 

Surely  this  extraordinary  declaration  shows  at  once  the  spirit 
and  the  illegality  of  this  enactment.  We  are  solemnly  told,  that 
it^is  a  fundamental  law  of  this  church,  that  no  pastor  shall  be  in- 
traded  on  any  congregation  contrary  to  the  will  of  the  people  :— 
Then, — on  the  principle  of  the  inherent  right  thus  proclaimed  and 
acknowledged  by  the  Church  itself,  How  is  the  will  of  the  people 
met  or  satisfied  or  answered  by  the  mere  will  of  the  presbytery  ? 
Ooly  in  the  spirit  and  on  the  principle  of  the  Church  of  Rome— 
on  the  notion  of  the  infallibility  of  the  Church.  If,  in  the  case  of 
the  fMi/ron^tf  presentee,  the  judgment  of  the  presbytery  holding  the 
man  to  be  perfectly  qualified,  is  not  to  be  opposed  to  the  will  of 
the  people — ^if,  as  to  the  patron^ s  presentee,  their  opposition  and 
dislike  implies  a  fiindamenlal  power  of  rejection,  with  which  the 
Church  court  is  not  entitled  to  interfere, — ^it  is  indeed  most  singu- 
kr  to  make  the  will  of  the  presbytery  predominant  in  favour  of 
their  own  selection,  and  to  hold  that  to  tkeif  case,  the  fundamental 
law  a^  to  the  will  of  the  people  being  supreme,  is  not  applicable. 
Why  is  it  not  applicable  ?  If  reasons  are  not  to  be  assigned  in 
support  of  the  dislike  of  the  paJtnyris  presentee — if  their  rejection 
is  in  tiiQjt  case  to  be  sufficient,  because  no  pastor  is  to  be  placed  over 
any  congregation  contrary  to  their  will^  and  therefore  their  will  is 
to  be  paramount — what  sort  of  answer  is  it  to  say  in  the  other  case, 
that  the  person  is  selected  by  the  presbytery  P  Plainly  it  is  no  an- 
swer,  except  upon  the  doctrine  of  infallibility.  And  the  origin  of 
this  exemption  of  the  presbyteries  from  the  veto  is  to  be  found 
only  in  the  */?jri^  of  powek — ^that  spirit  of  power  which,  wher- 
ever  ecclesiastical  bodies  are  left  without  control,  will  be  found, 
from  the  infirmity  of  human  nature,  to  be  the  characteristic 
of  every  church.  The  presbytery,  forsooth,  cannot  err  in  their 
choice  They  are  the  fittest  judges,  who  is  qualified  to  be 
the  pastor  of  the  congregation.  They  can  have  no  spirit  of  job- 
bing,—no  son  or  cousin,  or  adherent  of  one  of  themselves  to  serve ; 
or  even  then,  their  choice  is  the  result  of  unerring  discrimina- 
tion, and  unalloyed  purity  of  motive.  To  allow  the  people  to  have  a 
will  against  them — to  reject  their  presentee,  is  to  set  up  the  will  of 
the  people  against  their  teachers,  to  whose  judgment  opinion  and 
views  for  their  interests,  the  people  are  bound  to  bend,  and  who 
must  be  incomparably  better  fitted  to  decide  whose  ministrations 
will  be  edifying  to  the  people  than  the  people  themselves  :— All 
very  good.  But  what  has  this  to  do  with  the  supremacy  of  the 
will  of  the  people,  announced  as  the  fundamental  law.  The  patron 
concurs  in  holding  the  presbytery  to  be  much  fitter  judges  of  the 
matter  than  the  people.  He  presents  a  man  who  he  desires  to 
have  tried  by  the  presbytery — he  desires  to  abide  by  the  judg- 
ment of  the  presbytery,  confident  of  the  result,  and  willingly  sub- 
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scribes  to  the  doctrine,  that,  if  no  intelligible  objection  can  be 
stated  against  his  presentee,  ihepresbytery^sjudgnient  is  of  great- 
er authority  than  the  caprice  of  the  people.  But  the  answer  to 
hira  is,  *'  the  will  of  the  people  is  not  to  be  opposed  ;  no  pastor 
"  is  to  be  placed  contrary  to  their  wiU.  We  may  not  ask  iheir  rea- 
^^  sons.  It  is  enough  that  the  man  does  not  please  them.  They  are 
^'  to  be  pleased.  They  are  to  be  satisfied.  Hence  we  cannot  ask 
"  why  they  oWect — for  they  have  a  right  to  object — becati.se  it  is 
"  their  will."  Then  is  it  not  lamentable  to  see  the  Church  of  Scot- 
land, hurried  on  by  the  spirit  of  power,  rushing  into  so  gross  an 
inconsistency,  as  to  proclaim  that,  as  soon  as  they  get  hold  of  the 
right  of  presentation,  their  selection  must  overrule  all  causeless 
prejudice, — that  the  will  of  the  people  must  instantly  bend  to  their 
choice ; — and  that  the  man  of  their  nomination,  if  no  special  objec- 
tion can  be  proved  against  him,  must  be  placed,  whatever  be  the 
repugnance  or  dislike  of  the  people. 

In  the  case  of  a  presentation  by  the  presbytery  if.  is  said  that 
the  matter  shall  be  proceeded  in  "  according  to  the  general 
"  laws  of  the  church^*  What  an  admission  here  of  the  extent  and 
illegality  of  the  cliange !  When  the  Church  comes  to  exempt  their 
own  presentations  from  the  operation  of  tnis  new  measure,  what 
terms  do  they  employ, — to  what  laws  and  rules  do  they  appeal,  in 
order  to  secure  the  exemption,  and  ea elude  this  veto  f  Why  they 
refer  to  the  general  laws  of  the  Church  as  sufficient  to  exclude 
this  veto  ! — To  those  general  laws,  in  which,  with  singular  incon- 
sistency, they  tell  us  they  yet  find  an  inherent  right  of  peremp- 
tory rejection  on  the  part  of  the  congregation.  Can  any  confes- 
sion be  more  complete,  or  can  stronger  proof  be  given  that  this 
L  easure  ischange^ — change  alike  in  principle  and  practice,  without 
{recedent  in  the  records  of  the  Church. 

And,  combine  with  this  admission — the  declaration  at  the  close 
of  this  interim  act : 

**  The  General  Assembly  further  declare,  that  cases  in  which 
"  the  vacancies  have  taken  place  before  the  rising  of  the  present 
'^  Assembly,  shall  not  fall  under  the  operation  of  the  regulations 
^^  in  this  and  the  relative  acts  of  Assembly,  but  shall  be  proceeded 
"  in  according  to  the  general  laws  of  the  Church.^ 

Surely  this  declaration  is  an  acknowledgment,  that,  in  the  laws 
and  practice  of  the  Church,  not  the  least  trace  was  to  be  found  of 
any  right  or  means  of  rejection  by  the  people,  or  of  any  analogous 
or  equivalent  control  over  the  patron's  choice.  This  declaration  is 
another  admission  of  change :  In  order  to  exempt  the  cases  refer- 
red to  from  being  affected  by  the  measure,  it  declares  that  they 
shall  be  proceeded  in  according  to  the  general  laws  o{  the  Chvirch  : 
Then  how  can  the  Church  be  listened  to  when  it  tells  us  that  one 
of  the  fundamental  laws,  which  they  are  only  now  giving  better 
form  and  scope  to,  implied  and  acknowledged  the  wiU  of  the  peo- 
ple, as  an  effectual  control  on  the  patron's  nomination  f 
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Ills  not,  yout^  Lordships  wiU  do  me  the  justice  to  believe,  tor  the. 
sikeof  cavilling  at  the  terms  of  thes<e  regulations,  that  I  have  made 
these  remarks.      Xfaey  appear  to  me,  I  trust  also  to  the  Court,  to 
foiQt  out  inconsistencies  on  the  face  of  this  enactment  irreconcile- 
able  in  point  of  principle,  and  demonstrating  that  the  measure,  be  it 
vithin  the  power  of  the  Church  or  not,  is  at  least  by  their  own  ad- 
missions an  entire  innovation. 

You  must  permit  me  to  advert  to  the  twenty-second  regulation, 
▼hich,  if  not  as  directly  applicable  to  the  argument  on  the  point  of 
legality,  is  at  least  not  unimportant  as  to  the  rights  of  the  patrons, 
and  the  legitimate  rights  and  interests  of  licentiates  of  the  Church, 
who  have  received  presentations,  and  indicates  the  apprehen- 
dons  of  the  Church  itself  for  the  manner  in  which  such  might  be 
affected.     It  is  as  follows : 

**  S^  That  the  presbyteries  of  the  Church  shall  use  their  utmost 
*'  endeavours  to  bring  about  harmony  and  unanimity  in  the  con- 
*^  gregations,  and  be  at  pains  to  avoid  every  thing  which  may  ex- 
'*  cite  or  encourage  unreasonable  exceptions  in  the  people  against 
"  a  worthy  person  that  may  be  proposed  to  be  their  minister.*" 

•*  Unreasonable  exceptions  against  a, worthy  person  l"^ — What 
poor  compensation  this  to  the  patron  or  presentee !  But  what  is  its 
meaning  ?  Is  the  Church  entitled  to  call  any  disapproval  unrea- 
sonable, when  the  Church  declares,  in  the^r^^  place,  that  they  will 
not,  and  may  not,  investigate  or  judge  of  the  ground  of  dislike,  and 
when  it  proclaims  as  a  fundamental  principle  of  the  Church,  and  an 
inherent  right  of  the  people,  that  the  latter  are  not  bound  to  state 
their  reasons  for  rejecting  a  presentee,  and  that,  if  not  agreeable  to 
them,  he  is  not  fit  to  be  their  pastor  ?  Let  me  notice  also  the  eiTtra- 
ordinary  phrase  at  the  conclusion  of  this  regulation :  ^*  Exceptions 
^  in  the  people  against  a  worthy  person  that  may  be  proposed  to  be 
"  their  minister  -^ — What,  then,  is  it  come  to  this  ?  Is  a  presenta- 
tion merely  a  proposal  of  a  man  to  the  people  P  Is  this  the  nature 
and  footing  and  extent  of  the  patron's  right  ?  Or  is  the  Church 
obliged  to  go  this  length  in  order  to  find  an  opening  for  the  intro- 
duction  of  the  people^s  right  of  control,  and  to  reconcile  the  veto 
with  the  patron's  right?  They  must  indeed  assume  the  latter  to 
be  of  no  higher  character,  and  to  deserve  no  greater  efiect  than  a 
mere  proposition  tabled  for  adoption  or  rejection  to  the  people, 
as  the  supreme  and  ultimate  and  irresponsible  patrons  ! 

Now  then,  generally,  on  the  scheme  of  a  veto,  I  put  to  your 
Lordships, — What  is  there  spiritual  or  ecclesiastical  in  the  matter? 
Indefensible,  it  is  admitted  to  be,  unless  ecclesiastipal  or  spiritual : 
As  a  new  measure — as  legislation,  it  is  defended  only  upon  the 
ground  of  being  spiritual,  and  so  within  the  power  of  the  Church  to 
Ic^slate  in  matters  spiritual*  Let  us  try,  then,  its  pretensions  to 
this  character.     The  patron's  right  to  select  is  civil.    That  is  ad- 
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mitted.  But  the  p^ple^s  right  peremptorily  to  reject  is»  forsooth, 
spiritual.  Why, — what  a  flimsy  veil  for  the  usurpation.  Is  it  not 
just  a  corresponding  right  of  rejection  in  the  one  party  to  the  right 
of  nomination  in  the  other.  The  one  nominates — the  other  has 
a  right  to  dissent  or  reject ; — Aye,  to  dissent  before  the  presby- 
tery take  the  man  on  trials,  without  assigning  a  cause — simply  as  a 
power  of  control  vested  in  them.  How,  then,  is  the  one  right  a 
spiritual  or  ecclesiastical  matter  more  than  the  other  ?  Was  it  then 
an  exercise  of  spiritual  authority  on  the  part  of  Parliament  at  the 
time  of  the  Reformation  to  guard  and  confirm  the  rights  of  patrons? 
That  the  Church  cannot  tell  us,  for  the  right  of  patronage  does 
not  emanate  from  them,  and  consequently  is  not  secured  by  their  au- 
thority. Then  how  is  it  to  be  an  exercise  or*y;/>/7Mfif/ authority  to 
create  a  check  and  control  on  the  right  of  patrons,  to  giving  another 
party  the  power  to  reject  the  presentee  ?  If  the  nature  of  the  act 
does  not  imply  spiritual  authority,  (and  clear  it  is  that  such  a  veto 
might  have  been  established  by  the  Siate^  if  thought  to  be  expe- 
dient or  consistent  with  the  prior  rights  of  patrons,)  of  course  the 
mere  fact  that  it  is  bestowed  by  the  Church,  will  not  of  itself,  make 
the  matter  spiritual  or  ecclesiastical. 

Now  I  desire  to  ask  what  is  there  spiritual  or  ecclesiastical 
in  the  people  receiving  or  exercising  a  veto  ?  In  the  elabo- 
rate argument  of  my  friend,  Mr  Bell,  I  did  not  hear  a  word 
addressed  to  this  point.  Nor  can  I  understand  how  an  arbi- 
trary and  peremptory  right  of  rejection  is  to  be  invested  with 
the  character  or  the  sanctity  of  any  thing  ecclesiastical.  If^ 
indeed,  objections  to  the  presentee, — to  his  life,  doctrine,  piety, 
or  talents  and  attainments,  are  stated  to  the  presbytery  for  their 
judgment,' on  which  he  is  to  be  tried  (independently  oi  the  ordi- 
nary examination,)  then  to  be  sure  there  arises  an  ecclesiastical 
cause^  on  which  the  presbytery  are  to  judge,  and  the  matters  so  rais- 
ed are  within  the  province  and  jurisdiction  of  the  Church  courts. 
But  if  no  reasons  are  to  be  stated  or  assigned — if  there  is  to  be  no  in- 
quiry before  the  presbytery  upon  any  objection  whatever,  and  no 
opinion  or  judgment  by  them  either  as  to  the  doctrines,  attainments, 
piety,  or  gifts,  of  the  presentee — if,  when  the  man  is  "  proposed''  to 
them  the  people  simply  reject — how  is  it  possible  to  represent  such 
right  of  rejection  as  partaking,  in  the  most  remote  degree,  of  the  cha- 
racter of  a  spiritual  or  ecclesiastical  proceeding  ?  Why,  precisely  as 
the  patron  is  in  the  first  instance  entitled  to  select^  the  people  are 
entitled  to  reject.  The  one  is  a  civil  right  as  much  as  the  other. 
The  patron  stlects  a  person  whpm  he  thinks  qualified.  The 
people  reject  the  man,  because  they  do  not  think  him  a  fit  person 
— because  they  won^t  have  him.  What  is  to  make  this  rejection^ 
then,  an  ecclesiastical  matter  ?  Is  it  the  nature  of  their  objection  ?  ^ 
Why,  that  is  not  to  be  inquired  into  or  judged  of  Is  it  the  mo- 
tive  in  which  their  opposition  originates  that  gives  a  ^/Ttrt ^i<a/  cha- 
racter to  the  act  ?     How  can  that  be  predicated  of  the  motives  of 
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men; — Or  how  can  a  general  presumption  in  favour  of  piety  and 
snctity  of  motives  be  asserted  by  the  Church,  which  has  to  preach 
thecoTTuption  of  human  nature,  and  the  imperfections  which  mingle 
eyen  with  the  act  of  worship  ? 

But  if  there  is  nothing  whatever  spiritual  or  ecclesiastical  in  the 
act  of  rejecting  a  presentee,  then  the  conferring  the  right  so  to  re- 
ject is  not  the  exercise  of  ecclesiastical  or  spiritual  authority,  but 
is  simply  the  grant  of  a  civil  right 

Again,  upon  this  measure  of  the  Assembly,  and  in  reference  to 
the  line  of  argument  I  am  now  pursuing,  I  particularly  beg  the  at- 
tention of  the  Court  to  the  fact,  that  against  the  deliverance  of  the 
presbytery  recording  the  veto,  and  the  rejection  of  the  presentee 
b  respect  of  the  veto,  there  can  be  no  redress  by  an  appeal  to  the 
superior  ecclesiastical  courts.  Upon  the  point,  whether  or  not  there 
was  a  majority — ^whether  the  roll  of  communicants  was  regularly 
made  up— there  may  be  Utigation  interminable  before  the  eccle- 
nastical  courts.  But  the  majority  being  ascertained,  that  is,  the 
veto  of  the  proper  number  recorded,  the  rejection  of  the  presentee 
is  declared  to  be  the  necessary  result,  and  from  the  deliverance  of 
the  presbytery  there  can  be  no  appeal.  Here,  then,  was  another 
great  and  mighty  change  introduced  by  this  measure,  and  a  change 
which  satisfactorily  demonstrates  that  the  scheme  establishes 
something  essentially  different  from  a  Call. 

Mr  Bell  fully  admitted,  that  whatever  discussions  took  place  for 
a  short  period  during  the  last  century,  as  to  the  necessity  or  pro- 
priety of  the  expression  of  a  concurrence  in  the  settlement  by  some 
portion  of  the  parishioners,  yet  that,  for  the  last  eighty  years^  the 
matter  had  practicably  been  settled,  (so  settled,  indeed,  that  Sir 
Henry  Moncreif!  solemnly  recommended  that  the  question  should 
not  be  agttin  agitated,)  that  a  presentee  could  not  be  rejected  by 
the  Church  on  account  of  the  alleged  insufficiency  of  the  invita- 
tion given  to  him  at  the  Call.  But  then  what  I  wish  the  Court  to 
observe  is  this-^that  when  objection  was  made  in  the  early  part  of 
the  last  century,  to  a  settlement  proceeding  on  a  patron^s  presen- 
tation in  respect  of  the  alleged  insufficiency  of  the  Call,  it  was  on- 
ly made  a  question  for  the  presbytery  to  decide^  (and  then  for  the 
superior'  Church  Courte  to  review  the  decision,)  whether  the  con- 
currence and  assent  at  the  time  of  the  Call  satisfied  what  was  said 
to  be  the  object  of  the  Call.  In  every  case  it  was  a  question  for 
the  Church  Courts,  The  presbytery  ^we/ged  of  it.  They  disregard- 
ed the  objection  or  not,  according  to  their  opinion  of  the  indivi- 
dual  and  the  circumstances  of  ^he  case.  Rejection  (Peremptory 
liejection  without  cause  assigned  for  the  presbytery  to  judge  of)  by 
the  people  was  never  contended  for  or  heard  of.  The  state  of  the 
.  discussion  was  uniformly,  What  was  the  presbytery  to  do  ? — Were 
they  satisfied  the  man  should  be  settled  ?  Was  the  want  of  concur- 
rence io  great  as  in  /Adjudgment  to  form  an  objection  ?  And  fur- 
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ther,  if,  as  often  happened,  the  local  Presbytery  went  wrong,  the  pa- 
tron had  the  power  of  carrying  the  matter  to  the  superior  Church 
Courts ; — First  to  the  Synod,  and  then  to  the  Greneral  Assembly,' 
in  which  the  great  intermixture  of  laymen  generally  corrected  the 
zeal  which  overleaped  legal  objections,  and  almost  in  every  instance 
secured  redress. 

But  here  the  right  of  appeal  is  cut  off.  That  great  characteristic 
of  Presbytery  is  abandoned.  The  veto  of  the  people  imposes  on  the 
presbytery  a  sentence  of  rejection,  against  which,  by  an  appeal 
to  the  superior  ecclesiastical  courts,  redress  cannot  under  this  en- 
actment be  obtained.  Now  this  never  was  the  case  as  to  any  ques- 
tion whatever  which  ever  was  stated  or  agitated  as  to  a  Call.  And 
here,  then,  is  both  a  most  sweeping  change  and  a  distinction  most 
vital  in  principle  between  this  new  measure  and  a  Call. 

I  submit,  then,  that  the  view  which  I  have  now  given  satisfac- 
torily makes  out  the  two  propositions  which  in  the  outset  I  took 
the  liberty  of  announcing  :  1.  That  this  enactment  intolves  and 
disposes  of  civil  questions,  which  necessarily  put  in  issue  the  lega- 
lity of  the  measure,  and  call  in  the  jurisdiction  of  the  civil  court : 
2.  That  this  Veto,  or  right  of  rejection,  is  totally  distinct  and  se- 
parate from  a  Call,  whether  you  look  to  the  mode  and  time  and 
form  of  exercising  it — its  object  or  its  effect. 

In  the  preceding  argument,  I  have  endeavoured  to  avoid  any 

-  discussion  or  introduction  of  the  more  general  parts  of  the  case, 

and  have  wished  to  confine  myself  to  the  views  suggested  by  the 

Act  of  Assembly  itself,  and  by  the  admissions  already  made  by  my 

learned  friend  the  Procurator. 

But  I  turn  with  even  more  confidence  to  the  more  general  ar- 
gument, as  to  the  legality  of  this  enactment,  and  the  jurisdiction 
of  this  Court  to  give  redress  to  the  effect  sought  for  in  the  present 
action. 

In  entering  on  this  part  of  the  case,  the  Court  will  allow  me  to 
assure  them,  that  I  hope  not  to  digress  into  any  political  or  his- 
torical discussion  of  a  general  character,  which  does  not  directly 
bear  on  the  conclusions  in  this  Summons* 

Let  me  ask  you,  then,  to  consider  on  what  conditions,  and  on  what 
footing,  was  the  Presbyterian  Church  established  in  Scotland,  as 
the  National  Church  ? 

One  great  principle  on  this  subject  seems  to  me,  my  Lords,  to 
be  clear,  viz.  that,  except  in  so  far  as  authority,  whether  legisla- 
,  tive  or  judicial, — whether  in  ecclesiastical  or  civil  matters, — ^is 
committed  by  the  state  to  a  National  Church,  it  can  have  no  in-^ 
hereiit  power,  which  courts  of  law  can  recognize,  to  aSeci  any  civil 
right  or  interest  whatever.     And  of  all  established  churches  in 
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C^nstendom,  the  Church  of  Scotland  has  the  least  pretence  for 
cbimmg  any  such  authority. 

In  1560,  the   existing  religious  establishment  was  abolished, 
and  all  the  authority  it  possessed  abrogated  and  repealed  by  statute. 
Ftom  antiquity,  then,  the  Presbyterian  Church  of  Scotland  has  no 
authority  whatever  which  it  can  appeal  to,  in  support  of  the  power 
oUegifilation  now  claimed  by  her.    At  the  Reformation  the  change 
was  total,  complete.     The  religious  opinions  and  general  feeling 
which  produced  this  change  tended  towards — but  not  more  at  first 
than  tended  towards — a  particular  form  of  ecclesiastical  polity.— 
The  Keformation  in  Scotland,  however,  was  not  brought  about  by 
changing  the  creed  of  the  existing  church,  and  carryii^g  on  a  dif- 
ferent persuasion  under  the  old  institutions ;  The  latter  felL    The 
authority  of  the  existing  Church  was  completely  annulled ;  and 
for  some  time  no  establishment  whatever  existed  in  its  room.    It 
was  not  by  pouring  fresher  blood  into  the  ossified  and  corrupted 
▼eins  of  the  ancient  system  that  our  Reformation  was  accomplish- 
ed.    A  new  and  vigorous— a  young  and  untried  fabric,  full  of 
eneigy  and  power,  was  created  by  the  state,  in  the  room  of  that 
which  the  state  overturned  and  abolished.     I  say  created — for  it 
was  devised,  formed,  moulded,  instituted,  and  created  wholly,  and 
of  new,  by  the  State.    It'was  after  various  struggles  and  conflicts- 
after  long  and  fierce  discussions — after  the  lapse  of  thirty  years— 
that  a  system  was  at  length  matured  and  adopted  by  the  state^ 
it  may  be  grudgingly  and  reluctantly  adopted  by  a  corrupt  court, 
and  by  an  insincere  false  and  unprincipled  monarch  ;  but  still  until 
adopted,  there  existed  only  the  authority  of  pious  and  eloquent 
and  able  men,  invested  with  the  sacred  office  of  the  ministry,  but 
without  anestablishment,  or  regular  endowments  or  judicial  autho- 
rity.    At  last  the  state  did  resolve  on  sanctioning  and  adopting  a 
certain  ecclesiastical  system  as  the  national  estabh  shment. 

Shall  I  not,  then,  have  the  assent  of  your  Lordships  to  the  pro- 
position, as  alike  well  founded  in  point  of  historical  truth  and  con- 
stitutional principle, — that  in  all  such  questions  as  those  which 
are  now  agitated,  the  consideration  which  must  determine  ail  such 
controversies  is— What  did  the  State  adopt SLud  establish — whatdid 
it  bestow  and  sanction  and  authorize*  ?  Mr  Bell  used,  apparently 
by  accident,  one  very  important  and  significant  expression,  when 
asserting  the  authority  in  a  court  of  law,  of  the  Second  Book  of 
Discipline.  He  asked,  "  Who  was  authori::cd  to  give  up  the 
''  claims  of  the  Church  ?^  Against  the  pretensions  contained  in  that 
question,  I  do  firmly  protest,  as  utterly  unconstitutional  and  wholly 
unfounded  in  historical  fact.  -The  question  is  not — on  the  esta- 
blishment of  a  national  church  by  the  Legislature, — what  the  Church 
gave  up — but  what  the  State  chose  to  adopt  and  did  adopt.  I  pray 
you  to  consider  what  is  the  real  meaning  of  this  question,  which 
in  truth  Ues  at  the  foundation  of  the  present  case  ; — Why,  it  is 
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this, — ^that  the  Church  claims,  as  of  divine  right,  a  power  to  legis- 
late, regulate,  and  control,  whatever  it  pleases  to  assert  lies  within 
its  province,  or  falls  within  the  principles  it  may  originally  have 
held,  whether  these  principles  were  adopted  or  rejected  at  the  time 
of  its  establishment. 

There  is  no  pretension  more  alarming  than  that  involved  in  the 
question  which  accidentally  escaped  from  Mr  Bell ;  and  I  rejoiced 
that  it  escaped  from  him.  "  Who  was  authorized  to  give  up  the 
"  claims  of  the  Church  ?^  Why,  what  claims  or  right  had  any 
religious  persuasion  against  the  State  before  its  establishment.  The 
only  objection  that  can  be  taken  to  the  admirable,  well  arranged, 
and  weU  reasoned  argument  of  my  friend  Mr  Whigham,  was,  that 
he  gave  too  favourable  a  view  of  the  matter  for  the  defenders, 
when  he  described  the  establishment  of  the  national  Church  as  a 
compact : — For  any  such  compact  implies  the  existence  of  two  in- 
dependent bodies,  with  previous  independent  authority  and  rights. 
But  what  rights  had  the  Church  of  Scotland  before  its  establish- 
ment by  Act  of  Parliament  to  assert  or  surrender  or  concede :— a 
Church  not  formed,  not  institut*ed,  not  created, — changing  in  its 
polity  and  ecclesiastical  views,  from  year  to  year,  from  the  Refor- 
mation until  1578  at  least; — satisfied  with  bishops  and  superintend- 
ents in  1572,  with  the  assent  of  Knox  at  the  close  of  his  life — and 
only  starting  into  the  sterner  and  bolder  form  of  Presbytery  through 
the  6ercer  zeal  of  Andrew  Melville,  and  the  more  uncompro- 
mising views  he  imported  from  Geneva?  But«  above  all — once 
instituted  and  adopted  by  statute,  are  we  now  to  be  told  that  be- 
yond  that  which  Parliament  sanctioned,  there  are  reserved,  or 
can  be  reassumed,  powers  and  claims  by  the  Church,  and  that 
having  got  its  powers  its  endowments  and  its  influence  from  the 
State,  the  establishment  can  turn  round  on  the  State  itself  in  such 
a  question,  in  order  to  claim  authority,  against  the  civil  power,  for 
the  parts  of  the  Second  Book  of  Discipline,  which  had  been  ex- 
pressly rejected  by  the  State,— on  the  ground,  forsooth,  that  the 
claims  of  the  Church  could  not  be  abandoned  or  conceded  even  in 
the  treaty  or  compact — ^if  so  it  is  to  be  viewed, — to  which  alone  it 
owes  its  existence  as  a  national  Church. 

The  question  I  advert  to  involves  the  claim  of  Divine  Right — 
of  a  power  to  legislate  and  regulate  as  bestowed  on  the  Church  by 
its  great  spiritual  Head,  and  inalienable  as  in  a  pre-eminent  manner 
derived  from  the  authority,  and  accompanied  by  the  blessing,  of 
God.  This,  my  Lords,  is  the  most  pernicious  error  by  which 
the  blessed  truths  of  Christianity  can  be  perverted,  and  its  in- 
fluence on  the  Social  System  blighted  and  destroyed — an  error 
which  arms  fallible  man  with  the  belief,  that  he  possesses  the  power 
and  authority  of  the  Divine  Teacher  whom  he  worships,  and  leads 
him  to  disregard  all  rights,  or  usages,  or  laws  which  interfere  with 
the  efid  which  he  is  thus  taught  to  believe  he  has  a  divine  com- 
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misBion  to  accomplisb,  or  with  the  authority  which  he  believes  he 

II  eoTQinissioned  to  enforce. 

But,  ^th  a  view  tolhe  plain  truths  which  I  must  plead  and 
oiUibUsh  against  the  Cnurch  of  Scotland,  in  face  of  the  country, 
1  desire  not  to  be  misunderstood.  My  client  has  a  deep  interest 
that  I  should  not  be  misunderstood^ — I  personally  have  an  equal 
interest.  My  client  has  an  interest  that  the  arguments  used  for 
him  should  not  be  misunderstood,  threatened  as  he  has  been  in 

.  the  General  Assembly  with  the  deprivation  of  bis  license,  for  con- 
tumacy in  presuming  to  try  this  question.  I  have  an  interest,  that 
I  should  not  be  misunderstood, — bound  and  devoted  to  the  Church 
of  Scotland  by  choice,  with  an  attachment  hereditary  in  all  the  de- 
scendants of  that  Great  Lawyer,*  who  was  found  the  only  Advocate 
ready  and  willing  in  1606  to  defend  its  ministers  against  the  in- 
tolerant and  tyrannical  persecutions  of  the  perfidious  Monarch, 
whose  conduct  towards  them  was  characterized  equally  by  false- 
hood and  oppression.  I  say,  my  I<ords,  let  not  the  institution  of  the 
Office  of  the  Holy  Ministry  be  confounded  with  the  purposes  and 
rights  of  an  Established  Church.  My  client  believes, — I  believe,— 
in  the  divine  institution  and  the  divine  commission  of  the  office  of 
the  holy  ministry,  and  that  the  blessing  and  power  of  God  does 
accompany,  and  will  accompany,  the  laboOrs  of  the  ministry,  for 
the  accomplishment  of  all  the  great  and  sacred  purposes  for  which 
the  gospel  of  truth  was  proclaimed.  But  do  not  let  us,  I  say,  con- 
found the  divine  institution  of  the  office  of  the  holy  ministry  with  the 
character  and  powers  of  an  establishment  The  institution  and  au- 
thority of  the  office  of  the  ministry  are  not  confined  surely  to  the 
cleigy  of  the  persuasion  which  the  State  has  adopted,  nor  is  the 
blessing  and  power  and  grace  of  the  Spirit  vouchsafed  only  to 
their  labours,— -4it  least  not  according  to  all  I  have  learned  of  the 
doctrines  and  principles  of  the  Presbyterian  Church  of  Scotland. 
The  commission  and  the  blessing  are  given  to  all  who  are  ordain- 
ed to  preach  the  mess^e  of  salvation  through  tiie  c'tonement  of 
the  Divine  Saviour  of  men. 

These  are  views,  however,  of  a  chara-jter  widely  diffisrent  from 
the  pretensions  of  an  establishment  to  power  and  authority,  and  be- 
long to  matters  of  far  higher  concern  than  the  status  and  power, 
l^slative  or  judicial,  of  any  national  church. 

When  one  has  to  consider  the  powers  and  authority  of  a  national 
church  established  by  statute,  the  true  question,  and  the  simple 
question  is,  to  what  extent  has  statute  entrusted  to  that  church  any 
authority  or  power,  either  in  spiritual  or  ecclesiastical  matters?  The 
question  is  not  one  of  divine  right  or  spiritual  authority  or  Scriptu- 
ral truth.  It  is  a  question  of  law^  of  dry  law,  depending  on  the 
construction  of  statutes,  and  the  force  of  precedents.  Every  re- 
ligious association  must  as  such  have  spiritual  authority,  it  is  true, 

•  Sir  Thomas  Hope. 
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over  its  members ;  e,  g.  ordination  to  the  office  of  the  ministry 
can  come  only  from  the  religious  body.  It  alone  can  depose ;— it 
alone  can  truly  judge  of  the  fitness  of  a  n^n  for  the  office  of  the 
ministry.  But  it  does  not  follow  that  the  State  must  entrust  the 
power  of  examination  and  admission  of  ministers  to  the  Church, 
however  imperfect  might  be  any  other  arrangement.  Fronr  the 
Church  alone,  (the  proper  order  of  teachers,)  can  instruction  be 
given  with  efficacy  and  power.  All  that  is  true.  But  when  a 
particular  religious  persuasion  or  association  is  to  be  made  a  Na- 
tional Church,  it  depends  wholly  on  the  will  of  the  Sute  what 
authority  it  shall  possess  on  any  matter  whatever,  (be  it  civil,  or  be 
it  ecclesiastical, — be  it  doctrinal  or  spiritual,)  on  which  the  State 
chooses  to  give  directions,  or  for  which  to  make  provision. 

An  unknown,  an  undefined,  power  of  legislation  or  regulation, 
claimed  on  the  score  simply  that  it  is  a  Christian  Church,  is  ut- 
terly at  variance  with  any  correct  notion  of  an  establishment. 
The  state  may  leave  power  to  any  extent  to  the  Church  ; — ^but  it 
must  be  given.  In  so  far  as  not  given,  or  not  necessarily  result- 
ing from  what  is  given,  I  say  no  power  to  legislate  exists  as  to 
any  matter,  which  has  been  the  subject  of  statu  tor?/  provision. 
As  a  legal,  as  an  historical  and  political  proposition,  I  would  say, 
no  power  whatever  to  legislate  or  to  introduce  change  on  any  sub- 
ject,— but  I  limit  myself  to  the  point  necessary  for  this  case,  and 
contend  that  no  power  to  legislate  as  to  any  point  or  interest  pro- 
videdfor  or  regulated  by  statute^  is  inherent  in  a  national  esta- 
blishment. 

Again,  another  great  and  general  principle,  I  apprehend,  must 
be  conceded,  as  part  of  the  foundation  of  every  Established  Church, 
via.  that  a  claim  for  the  independence  of  church  tribunals, — bi- 
shops or  presbyteries, — of  the  civil  power,  to  the  extent  of  doing 
any  wrong  whatever  in  the  eye  of  law,  is  a  pretension  utterly  irre- 
concileable  with  the  fact,  that  the  Church  is  established  by  the 
civil  authority,  whose  tribunals  the  civil  courts  are.  The  claim 
broadly  announced  by  Mr  Bell  is  as  extravagant  and  dangerous 
as  any  claim  ever  made  by  the  Clergy  of  the  Church  of  Rome. 
It  is,  in  truth,  the  very  same  claim,  and  for  the  very  same  object 
— pow^r.  For  example,  you  have  been  told  that  the  presbyte- 
ries cannot  be  directed  to  do  the  duty  which  law  might  impose 
— that  you  cannot  find  that  they  are  bound  to  take  a  presentee  on 
trials,  or  direct  them  to  proceed  to  execute  their  functions  and 
duty,  however  clearly  statute  may  impose  the  duty  : — Such  is  the 
proposition — without  disguise, — and  why  ? — because  they  are  in- 
dependent spiritual  tribunals,  and  therefore  you  cannot  com- 
pel  them  to  do  what  statute  prescribes,  for  as  Church  tribunals 
they  are  exempted  from,  and  independent  of,  the  jurisdiction  and 
power  of  the  civil  court : — That,  even  if  the  law  is  clear,  you  can- 
not prevent  the  wrong  they  announce,  nor  redress  it. 
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Let  us  understand,  my  Lords,  the  length  to  which  this  claim  for 
the  independence  of  the  church  tribunals  in  consistency  goes,  on 
the  argument  of  the  ^defenders  of  this  measure.     I  put  the  case, 
that  the  Church. should  adopt  the  views,  (broached,  I  see,  in  this 
presbytery  y)  that  patronage  is  an  unchristian  thing,  and  should 
direct  and  ordain  the    presbyteries  not    to  settle  any  man  who 
receives  a  presentation, — or  that  an  individual  presbytery  should 
choose  to  act  on  that  notion, — should  disregard  such  an  unhallowed 
nomination  as  that  of  a  layman^s  to  the  office  of  minister  t>f  a  pa- 
rish, and  should  proceed  to  settle  ^  man  more  iitly  called :  In 
short,  that  the  Church  or  its  presbyteries  should  run  directly 
counter  to  the  law  of  the  land  as  to  patronage.     What,  then  ? 
The  wrong  is  not  disputed.  The  illegality  is  not  disputed.  Mr  Bell 
broadly  says — Be  it  that  you  shall  hold  this  veto  act  to  be  illegal, — 
to  be  a  matter  beyond  the  power  of  the  Church  to  introduce  : — Be 
it  that  the  statutes  imposed  in  clear  terms  the  obligation  on  pres- 
byteries, (at  the  time  of  the  institution  of  the  national  Church)  to  . 
take  on  trials,  and  to  receive  and  admit,  whatever  qualified  pre- 
sentee the  patron  presents  :    Yet  there  is  no  redress,  if  wrong  is 
done :  You  cannot  enforce  the  statutes — You  cannot  direct  the 
presbytery  to  perform  the  duty  imposed  ;  becatise  the  Church  tri- 
bunals are  independent  of  the  civil  courts,  and  cannot  be  ordained 
by  them  to  perform  even  the  duties  which  statutes  impose.     This 
is  plainly  at  once  the  claim  of  the  Church  of  Rome. 

But  let  us  not  forget  common  sense  on  such  a  subject  as  ^his. 
'^  independence  of  Church  Tribunals  !""  What  made  them  inde- 
pendent ?  Did  the  statute-law  which'  established  them  make  them 
so  ?  If  so, — then  they  are  exempt  from  the  jurisdiction  of  the  civil 
courts,  only  because  statute  declared  them  independent,  and  to 
that  extent,  and  no  further.  If  not — then  they  are  in  no  other 
condition  (except  as  to  matters  expressly  and  exclusively  and  ir- 
responsibly committed  to  them,)  than  any  other  tribunal  whatever 
in  the  state.  Hence  as  to  ecclesiastical  tribunals,  their  indepen- 
dence exactly  depends  on  the  legality  of  their  acts,  and  on  the  ex- 
tent of  authority  which  the  state  chooses  to  entrust  to  them.  The 
case  of  the  defenders  on  this  point — the  independence  of  Church 
tribunals — must  go  the  length  I  have  stated,  viz.  that,  assuming 
that  a  presbytery  were  at  once  to  reject  a  presentation,  as  an  un- 
holy and  unchristian  thing,  and  were  to  attempt  to  settle  a  man 
of  their  own,  this  Court  could  neither  declare  the  right  of  the  pre- 
sentee, nor  interdict  and  prevent  their  proceedings,  because  they 
are  exempt  iron)  the  authority  of  the  civil  courts.  In  fact,  the 
moment  the  independence  of  Church  tribunals  of  the  civil  court, 
(now  openly  promulgated,)  is  asserted,  there  is  no  end  to  the  extra- 
vagance of  the  claims  which  it  will  sanction,  oi-  of  the  consequen- 
ces to  which  it  will  lead. .  Just  let  me  remark  in  passing,  that 
there  is  one  plain  but  capital  blunder  in  all  honest  defence  of  such 
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claims  of  independence  for  Church  tribunals.  The  claim  con- 
founds the  abstract  notion  of  a  spiritual  tribunal  with  the  men 
who  compose  it.  The  UUer  may  always  err^  and  the  kUfer  may 
be  always  controlled.  The  men  who  compose  the  Church  court 
can  be  compelled  to  do  the  duty  which  law  imposes  exactly  like  all 
other  subjects. 

I  need  hardly  advert  to  the  absurdity  of  comparing  the  relative 
situation  of  church  tribunals  and  the  civil  court,  to  co-ordinate  tri- 
bunals  of  secular  jurisdiction,  as  the  Procurator  did  when  he  put 
the  case  of  a  collision  between  the  Court  of  Session  and  the  High 
Court  of  Justiciary.  The  latter  are  both  tribunals  of  the  Civil 
authority,  instituted  by  the  Legislature,  in  order  to  enforce  in  two 
departments  an  authority  derived  from  the  State  itself.  But,  on  the 
views  of  the  defenders,  the  Church  claims  authority  independent 
of  what  is  expressly  given,  and  a  right  to  do  wrong  against  sta- 
tute and  against  tUe  State.  I'he  independence  is  claimed,  I  say, 
against  the  State^  and  in  order  to  exclude  the  power  of  the  civil 
tribunals  to  prevent  the  wrong,  which  the  church  tribunal  may 
commit.  If  two  courts  of  co-ordinate  secular  jurisdiction  differ 
and  come  into  collision,  there  may  be  error,  there  may  be  confu- 
sion :  But  no  authority  is  claimed  against  the  State^  or  against 
the  civil  power.  If  the  church  courts  claim  exemption,  the  claim 
is  against  the  civil  power. 

My  Lords,— Two  matters  are  chiefly  to  be  looked  to  at  the 
establishment  of  a  National  Church  ;  1.  The  doctrines  to  be 
adopted ;  2.  The  polity  of  Church  government  to  be  introduced 
and  sanctioned.  The  Church  of  Scotland  as  to  both  points  is 
singularly  regulated  and  settled  and  defined  by  the  Statutes,  which 
established  it. 

\sty  As  to  its  doctrines  : — Its  Confessions  of  Faith,  its  creed, 
have  twice  been  embodied  at  length  into  Acts  of  Parliament — ^in  1 567 
and  in  1690.  These  contain  the  doctrines  so  far  as  the  State  and 
Legislature  chose  to  adopt  them.  I  would  wish  your  Lordships,  in 
reference  to  this  point,  to  look  to  the  Confession,  1567,  chap.  4  ; 
with  the  declaration  in  c.  6 ;  that  those  professing  such  doctrines 
form  the  true  Church.  These  two  acts  shew  clearly  the  accuracy 
of  the  principles  I  have  been  explaining,  and  the  foundation  and 
origin  of  the  Church  of  Scotland.  See  also  the  description  of  the 
Kirk  in  chap.  7.  Again  look  to  the  Confession  of  Faith  in  1690, 
appended  to  chap.  5  of  the  statutes  of  that  year.  You  will  find 
the  general  authority  of  Church  Courts  there  treated  of  in  chap. 
81,  §  3  and  5,  but  in  terms  giving  no  countenance  to  the  princi- 
ples now  broached. 

ftdy  The  polity  of  the  Church  has  been  definitely  and  anxious- 
ly fixed  by  statute.  On  this  point  my  argument  shall  be  limited 
entirely  to  that  part  of  the  polity  of  the  Church  of  Scotland  which 
relates  to  the  appointment  to  the  pastoral  office ;  and  to  the  power 
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d  legjisAation  which  is  claimed  by  the  Church  for  the  control  and 
TtguXation  of  that  matter. 

To  the  Refotmers,  the  mode  of  apfkiintment  to  the  pastoral 
office  was  a  most  important  point  in 'their  plana  and  struggles. 
Many  patronages  were  in  the  hands  of  bishops,  of  Popish«patrons, 
or  of  an  Ill-affected  court ;  and  the  progress  of  the  reformed  faith 
and  the  purity  of  the  gospel  seemed  deeply  involved  in  this  ques- 
tion.  They  took,  however,  a  very  general  ground  in  their  contests 
with  the  State,  and  adopted  principles  which  were  pregnant  with 
false  notions.     They  held  that  the  calling  or  selection  or  no- 
mifuition  of  the  persons  to  be  ordained,  was  a  spiritual  or  ec- 
clesiastical matter,  as  much  as  the  admission  and  ordination  of 
the  person  selected,  to  the  office  of  the  ministry.     They  did  not 
confound  election   and  ordination.     On  the  contrary,  the   two 
things  were  carefully  distinguished.     But  they  claimed  the  elec^ 
tion  for  the  Church  as  a  spirittuil  or  ecclesiastical  matter.     The 
principles   which   they   contended  for    will   presently   be  seen, 
when  I  advert  to  the  Second  Book  of  Discipline,  and  to  the  pre- 
tensions therein  propounded  to  the  State.    Such  a  claim,  as  that  I 
now  advert  to,  was  irreconcileable  with  the  preservation  of  the  rights 
of  patrons.     It  was  obviously  an  error  in  the  extreme^  caused  by 
their  apprehensions  for  the  purity  of  the  Church,  and  by  their  seal 
to  secure  the  progress  of  the  reformed  faith,  to  which  so  many  of 
the  patrons  were  either  hostile  or  indifferent.   If  the  Church  edu- 
cates and  tries  the  persons  who  are  to  be  named,  and  receives  the 
fiiU  power  of  examination  and  admission,  there  is  nothing  surely  of 
a  spiritual  nature  in  the  act  of  selecting  the  individual  who  is  to 
he  ordained  to  any  charge, — since  the  selection  is  subject  to  the 
examination  and  approval  of  the  Church  Courts.    So  it  was,  how- 
ever, that,  from  whatever  motives  the  Legislature  would  never  con- 
cede this  point  to  the  Reformers.     Indeed,  at  first,  even  the  trial 
and  examination  of  ministers  was  not  committed  to,  though  claim- 
ed by,  the  Church ;  but  was  expressly  reserved  for  commissioners 
to  be  appointed  by  the  Crown. 

With  a  view  to  precision  in  a  discussion  so  general,  and  in  or- 
der to  point  out  the  bearing  of  all  the  details  I  must  enter  into  in 
the  course  of  the  argument  I  am  now  to  submit,  I  will  take 
the  liberty,  at  the  risk  of  giving  my  argument  a  very  formal  and 
somewhat  pedantic  air,  to  state  to  your  Lordships  the  Propositions 
which  a  review  of  the  statutes  and  of  the  authorities  will,  I  think, 
satisfactorily  establish.  I  mean,  then,  to  maintain  and  hope  to  esta- 
blish, 

I.  That  the  fiill  and  free  exercise  of  the  right  of  nomination  to 
the  office  of  a  minister  of  a  parish  is  reserved  and  secured  by  sta- 
tutes to  patrons,  as  a  condition  on  the  establishment  of  the  National 
Church  of  Scotland.  I  say  of  nomination^  not  to  the  benefice 
merely,  but  to  the  o^ceofminister—K)f  nomination,  however  only. 
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Andy  accordingly,  in  illustration  of  this  principle*  when  by  sta- 
tute, the  Church  can  nominate,  or  call  to  the  office,  it  is  by  the 
exercise  pro  hoc  vice  of  the  right  of  presentation  in  the  patron 
transferred  by  a  statutory  devolution  to  them,  'and  by  a  deed  of 
presentation  flowing  from  that  right  of  patronage,  as  much  as  when 
it  is  exercised  by  the  lay  patron. 

II.  That  the  Church  has  no  power  to  limit  or  control  the  free 
nomination  to  the  office. 

III.  That  the  power  of  Collation— of  examining  and  admitting 
ministers — vested  in  the  Church  as  a  national  establishment,  is 
statutory  in  its  origin,  and  defined  and  limited  by  statute  ; — and 
that  but  for  statute  the  presentation  would  hsLveJilied  the  office, — 
the  act  of  ordination  alone  remaining  to  the  Church,  but  without 
a  power  of  rejecting  an  unqualified  person.  I  do  not  say  that 
such  a  result  would  have  been  agreeable  to  the  principles  of  our 
Church,  and  therefore  it  was  not  permitted.  But  still  it  is  the 
State  which  gives  the  power  of  collation  as  a  check  upon  the  exer- 
cise of  the  right  to  present  to  the  office,  and  as  the  only  check  con- 
sistent with  a  fair  and  free  exercise  of  the  right  of  patronage. 

IV.  That  the  refusal  of  the  Church  or  of  the  Church  courts  to 
take  a  presentee  on  trials,  and  to  exercise  the  duty  and  power 
of  collation,  is  both  against  the  statutory  provisions  as  to  the 
rights  of  patrons,  and  utterly  inconsistent  with  the  ecclesiasti- 
cal polity  which  the  statutes  established  for  the  government  of  the 
Church : — TJiat  the  power  and  duty  of  the  Church  to  judge  of 
the  qualities  of  presentees,  and  to  decide  on  objections  stated  or 
entertained  to  them,  is  one  leading  and  main  principle  of  Presby- 
ter3f — and  that  such  duty  cannot  be  abandoned  consistently  with 
statute  law.  Further — I  should  contend — if  necessary  for  my  ar- 
gument in  a  court  of  law,  that  as  a  religious  body,  the  Church 
courts — acting  in  the  name  of  the  great  Head  of  the  Church — can- 
not renounce,  or  delegate  or  give  up  to  its  Hearers, — to  the  people 
— the  duty  which,  as  a  religious  body,  it  has  by  its  divine  com- 
mission, in  regard  to  the  members  of  its  persuasion.  But  with  that 
additional  part  of  the  proposition,  I  need  not  meddle. 

V.  That  any  claim  on  the  part  of  the  Church  to  make  regula- 
tions or  to  legislate  on  any  matter,  civil  or  ecclesiastical,  which 
has  been  the  subject  of  statutory  enactment  or  provision,  is  utter- 
ly inadmissible  in  point  of  law,  so  far  as  such  acts  of  the  Church 
interfere  with  and  afiect  the  provisions  of  statutes. 

VI.  That  whether  the  power  of  rejection  given  to  the  people  by 
the  Veto  Act  is  civil  or  ecclesiastical,  the  matter  is  wholly  beyond 
the  power  of  the  Church.  I  shall  submit  that  the  right  of  nomi^ 
nation  to  the  office  is  with  the  patron,  subject  to  no  approval  or 
disapproval  of  the  people— Jbut  solely  to  the  'power  of  Collation  in 
the  Church  to  try  the  qualities  of  the  person  nominated. 

In  the  views  I  shall  submit  in  support  of  these  propositions,  it  is 


THE  DEAN  OF  KACITLTY's  SPEECH.  191 

of  little  consequence  what  assertions  or  claims  the  Church  may 
from  time  to  time,  in  periods  of  excitement,  have  put  forth,  or  what 
peculiar  views  or  objects  the  Church  may  wish  to  give  to  the  Call 
—^I  say  such  claims  are  of  little  importance : — For  if  sitatutea  clear- 
ly exclude  a  rejection  by  the  people,  it  is  of  no  avail  to  plead 
claims  or  pretensions  or  rules  of  the  Church  never  sanctioned  by 
the  State, — ^inconsistent  with  the  statutes  establishing  the  Church, 
and  only  put  forward  occasionally,  and  at  long  intervals,  in  gene- 
ral and  doubtful  form  by  the  Church. 
But  I  shall  submit, 

VII.  That  there  is  no  principle  or  law  or  practice  of  the  Church 
of  Scotland  which  sanctions  any  view  of  the  Call  giving  the  slight- 
est countenance  to  the  veto  ;  or  which  affords  any  precedent  or  au- 
thority or  warrant  whatever  for  the  measure  of  which  we  complain. 

Perhaps  your  Lordships  will  allow  me  to  postpone  the  discus- 
sion of  these  points  until  to-morrow. 

The  Lord  President.— You  could  not  finish  today  ? 

The  Dean  or  Faculty. — No,  my  Lord. 

Wednesday^  December  Qth  1837. 
The  Dean  OF  Faculty, — My  Lords, — One  of  the  earliest  over- 
tures or  proposals  in  any  regular  shape  by  the  reformed  ministers 
to  the  Government,  respecting  their  views  for  a  System  of  Ecclesi- 
astical Polity  in  Scotland,  contained,  as  might  be  expected,  pro- 
positions respecting  the  right  of  patronage, — in  other  words,  re- 
specting the  mode  of  appointing  or  nominating  to  the  office  of  the 
mbistry  in  parishes.  The  consideration  that  there  was  no  body 
of  persons  trained  and  educated  for  the  ministry,  none  licensed 
by  the  clergy  for  that  purpose  ;  that  the  confession  or  standards  of 
the  reformed  faith  were  not  yet  fixed  ;  that  the  Reformation  had 
many  obstacles  yet  to  contend  with  and  to  conquer,  gave  the  high- 
est importance  to  the  settlement  of  that  practical  question,  whether 
any  general  system  of  Church  polity  or  government  was  adopted 
or  not.  The  details  of  the  discussions  between  the  ministers  and 
the  government,  conducted  at  times  in  a  very  formal  and  diplomatic 
manner  by  protocols  and  answers,  your  Lordships  will  find  in 
the  histories  of  the  time.  I  do  not  mean  to  go  over  them.  At 
this  time,  the  First  Book  of  Discipline  (in  1 560)  had  been  drawn 
up.  Mr  Bell  admits  that  he  can  claim  no  authority  for  it.  It 
was  never  adopted  by  the  State — ^it  cannot  be  said  to  have  been 
adopted  by  the  Presbyterian  Church,  for  the  Presbyterian  Church 
had  then  no  existence.  But  it  contained  at  much  length  the  views 
and  wishes  of  many  of  the  reformed  clergy  on  the  appointment 
of  ministers  :— placing  that  in  the  people,  and,  of  course,  gave  to 
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their  proposals  to  the  government  in  i  565,  great  importance.  They 
had  also  the  serious  grievance  to  complain  of,  that  no  regular  power 
to  examine  the  presentees  was  acknowledged,  or  acted  upon  in 
many  cases,  %nd  that  they  were  settled  without  any  collation  or  ad- 
mission by  the  clergy  or  Church.  But  their  proposals  were  re- 
ceived with  suspicion,  and,  indeed,  were  at  first  calculated  to  ex- 
cite just  suspicions,  even  on  the  part  of  a  more  friendly  government 
than  that  of  Mary. 

In  reply  to  the  objections  stated  by  the  government,  the  fol- 
lowing message  in  a  different  spirit  was,  in  1565,  sent  by  the 
General  Assembly  of  the  clergy  to  the  Queen,  to  which  I  en- 
treat your  attention  : — *'  Our  mind  is  not  that  her  Majesty, 
**  or  any  other  patron,  should  be  deprived  of  their  just  pa- 
**  tronages,  but  we  mean,  whensoever  her  M^esty,  or  any  other 
*^  patron,  do  present  any  person  into  a  benefice,  thai  the  per^ 
**  son  preAenied  should  be  tried  and  examined  by  the  judg^ 
"  meni  of  learned  men  of  the  Churchy  such  as  are  the  present  su^ 
**  perintendents^  and  as  the  presentation  unto  the  benefice  apper* 
^*  tains  unto  the  patron^  so  the  collatioft  by  law  and  reason  belongs 
*'  unto  the  Church  ;  and  the  Church  should  not  be  defrauded  of 
^*  the  collation  no  more  than  the  patrons  of  their  presentation;  for 
'^  otherwise,  if  it  be  lawful  to  the  patrons  to  present  whom  they 
^^  please,  without  trial  or  examination^  what  can  abide  in  the 
"  Church  of  God  but  mere  ignorance.^ 

These  principles  were  just,  moderate,  and  rational.  It  will  be 
observed  that  in  this  document,  the  clergy  did  not  pretend  to 
limit  in  principle  the  nomination  or  presentation  to  the  bene- 
fice. On  the  contrary,  the  presentation  arid  collation  are  put 
as  co-relative  matters,  the  one  being  the  nomination,  the  other 
the  admission  by  trial  of  the  presentee  if  found  qualified.  Fur- 
ther, you  will  remark,  that  the  claim  or  complaint  is — not  for 
any  check  on  the  selectio7i  by  the  patron,  in  order  to  give  others 
a  voice  in  the  selection,  or  (what  is  the  same  thing  practically)  a 
rejection  of  the  nominee,  but  is  for  a  right  in  the  Church  to  try 
the  qualities  of  the  nominee,  as  the  true  and  only  control  they  could 
ask  for,  which  could  be  consistent  with  the  right  of  selection  and  no- 
mination to  the  office  vested  in  the  patrons.  Nothing,  however, 
was  then  done :  But  a  foundation  was  laid  for  future  and  cautious 
'  and  salutary  legislation. 

In  1567,  a  variety  of  statutes  were  passed — being  the  first  Par- 
liamentary institution  of  any  regular  establishments  and  the  first 
attempt  to  frame  any  thing  like  a  system  of  ecclesiastical  polity. 
The  acts  and  arrangements  in  1560  by  the  Queen's  Commis- 
sioners she  had  refused  to  ratify,  and  though  partly  acled  upon, 
whereby  the  Church  acquired  some  system  aiid  consistency  in  the 
interval,  yet  the  state  of  things  was  anomalous  in  the  extreme. 

The  first  acts  to  which  I  call  your  attention  are  Chapters  2  and 
8  of  the  year  1567. 
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Chap,  ft  of  the  acts  of  that  year,  ratifyiDg  the  act  1560,  to  which 
the  Queeii*s  asaent  had  not  been  given,  enacts,  **  The  three  estaitis, 
^  underatanding  that  the  jurisdictioun  and  authoritie  of  the  Bischop 
^^  of  Rome,  called  the  Pape,  u^ed  vithin  the  realme  in  times  by- 
**•  past,  hes  not  onely  bene  contumelious  to  the  eternal  God,  but 
"  also  very  hurtful  and  prejudicial  to  our  soveraines  authoritie  and 
**  commoun  weill  of  this  realme,  Theirfoir  it  is  statute  and  or* 
*'  dained,  that  the  Bischop  of  Rome  called  the  Pape,  have  na  ju- 
**  risdictioun  nor  authoritie  within  this  realme  in  ony  time  cum- 
**  ming,  ^  &c.  **  And  that  na  Bischop  nor  other  Frelat  of  this 
^*  realme  use  ony  jurisdiction  in  time  cumming,  be  the  said  Bis- 
*^  chop  of  Rome's  authoritie,  under  the  paine  foresaid,^'  &c.  Chap. 
S,  ratifying  another  act  of  1560,  repeals  all  acts  in  favour  of  the  Po- 
pish Church,  or  contrary  to  the  Confession  of  the  Faith  and  doctrine 
professed  by  the  Protestants  of  Scotland,  which  this  act  approves  of, 
ratifies,  and  engrosses  at  length.  I  would  request  your  Lord* 
ships  to  look  to  Chap.  17  of  this  Confession  of  Faith,  which  gives  a 
general  description  of  the  Catholic  or  Universal  Church  ; — To 
Chapter  21,  as  to  general  councils  condemning  expressly  the 
authority  claimed  for  the  same  by  the  Church  of  Rome,  and  stat- 
ing two  grounds  for  holding  the  same ; — the  one  the  confutation 
of  heresies,  and  the  other  "  for  gude  policie  and  ordour  to  be  con- 
"  stitut  and  observed  in  the  kirk.''  This  Confession  of  Faith,  then, 
and  the  acts  of  this  year,  contain  no  claim  or  assertion  of  any  power 
or  authority  in  the  Church,  as  inherent  in  the  «ame  and  as  against 
the  State,  to  regulate  any  matter  by  a  legislative  power  possessed 
by  itself  without  the  sanction  and  aid  of  the  State. 

Then  came  Chap.  6,  which  you  will  find  in  the  additional  ap- 
pendix I  handed  to  the  Court.  It  is  as  follows:  **  Our  Sove- 
^'  raine  Lord,  with  advise  of  his  three  Estaites,  and  haill  bodie 
^  this  present  Parliament,  hes  declared  and  declaris  the  jSfi- 
*^  mjttera  of  the  blissed  Evangel  of  Jesus  Christ,  quhome 
**  God  in  his  mercie  hes  now  raised  up  amangs  us,  or  heirafter 
**  sail  raise  agreeing  with  them  tfiat  now  lives,  in  doctrine  and 
*^  administration  of  the  Sacraments,  and  the  peopil  of  the  realme 
<*  that  professis  Christ,  as  he  is  now  offered  in  his  Evangel,  and 
**  dois  communicate  with  the  halie  Sacraments  (as  in  the  reform- 
**  ed  Kirkes  of  this  Realme  ar  publicklie  administrat,)  according 
•*  to  the  confession  of  the  faith,  to  be  the  trew  and  halie  Kirk  of  ' 
*^  Jesus  Christ,  within  this  Realme,  and  dccernis  and  declaris, 
**  that  all  and  sindrie,  quha  outher  gainsayis  the  word  of  the  Evan- 
**  gel,  received  and  appreved,  as  the  heads  of  the  Confession 
**  of  the  faith,  professed  in  Parliament  of  befoir,  in  the  zeir  of 
**  God,  1560  seires :  As  alswa  specified  and  Registrat  in  theactes 
'<  of  Parliament,  maid  in  the  first  zeir  of  his  Heinesses  Reigne, 
**  mair  particularlie  dois  expresse,  ratified  alswa  and  appreved  in 
**  this  present  Parliament ;  Or  that  refusis  the  participation  of  the 
•(  halie  Sacraments,  as  they  ar  now  roinistrat ;  to  be  na  members 
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^*  of  the  said  Kirk^  within  this  realme,  and  trew  Rehgion,  now 
**  presently  professed.  Sa  lang  as  the'y  keep  themselves  sa  divid- 
**  ed,  from  the  societie  of  Christ's  body." 

You  will  observe  how  crude  and  rough  is  this  first  sketch,  as 
it  may  be  called,  of  a  national  Church.  But  it  is  a  faithful  and  just 
statement  of  the  principle  of  the  thing  done.  I'he  State  could 
adopt  any  faith  or  persuasion  it  chose — being  the  representative 
of  the  nation.  It  might  have  replaced  Popish  Idolatry  by  Greek 
Superstition.  It  takes  a  certain  set  of  tenets,  contained  in  a  do- 
cument engrossed  in  the  acts  of  that  year,  as  the  doctrines  which 
they  intended  to  adopt  and  sanction.  Thus,  in  point  of  doctrine^ 
the  Standard  of  the  Church  is  statutory.  Its  faith  as  an  esta- 
blishment is  the  work  of  statute.  The  ministers  prof^pssing  these 
tenets  are  declared  to  be  the  true  and  holy  Church  of  Christ  with- 
in this  Realm — ijust  as  any  other  persuasion  acceptable  to  the 
people  and  its  Parliament  might,  arbitrio  communitatis,  have  been 
adopted.  The  polity  again  was  equally  crude — ^but  the  polity  was 
also  wholly  of  statutory  creation  «and  institution. 

After  this  general  legislation.  Parliament  proceeded  in  the  next 
statute  to  provide  for  the  important  pra^aical  point  of  the  nomina- 
tion and  settlement  of  ministers.  Py  c.  7.  (of  1 567)  "  AnerU  the  Ad- 
"  mission  of  Ministers.  Of  Lauk  Patronages : — It  is  statute  and 
^*  ordained  by  our  Soveraine  Lord,  with  ad  vise  of  his  dearest  Regent, 
*^  and  Three  Estaites  of  this  present  Parliament,  that  the  exa- 
*^  MiNATioN  and  ADMISSION  of  ministers^  within  this  realme,  be 
**  only  in  the  power  of  the  Kirk^  now  openlie  and  publicly  profes- 
**  sed  within  the  samin.  The  presentation  of  laic  patronages  aU 
"  waies  reserved  to  the  just  and  auncient  patrones.  And  that 
•'  the  patroun  present  a7ie  qualified  persoun  within  sex  mbnethes 
"  (after  it  may  cum  to  his  knowledge^  of  the  decease  of  him  quha 
"  bruiked  the  benefice  of  before,)  to  the  superintendent  of  thay 
"  partis  quhair  the  benefice  lyes,  or  uthers  havand  commission  of 
"  the  kirk  to  that  effect ;  utherwaies  the  Kirk  to  have  power  to 
"  dispone  the  samin  to  ane  qualify  ed  person  Jor  that  time. 

"  Providing,  that  in  caice  the  patron  present  ane  person  quali- 
^^fied  to  his  understandings  and  tailzeing  of  ane,  ane  uther  within 
*'  the  said  six  moneths,  and  the  said  superintendent,  or  commis- 
^\  sioner  of  the  Kirk,  refusis  to  receive  arid  admit  the  person  pre- 
^'  sented  be  the  patron,. as  said  is  :  It  sail  be  lesum  to  the  patron 
"  to  appeale  to  the  superintendent'^aud  ministers  of  that  province 
"  quhair  the  benefice  /^i.9,  and  desire  the  person  presented  to  be 
"  admitted,  quhiUc  gif  they  refuse^  to  appeale  to  the  General  As- 
**  semblieofthe  haill  realme^  bequhome  the  cause  beand  decyded^ 
"  sail  take  end^  as  they  deceme  and  declairJ" 

Some  remarks  on  this  statute  I  must  make  before  leaving  it. 
Presbytery  had  not  been  established.     Nay,  presbyteries  had  not 
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been  formed.  That  is  admitted.  The  institution  of  presbyteries 
dates  from  1581 — though  some  provincial  synods  of  the  superin-  * 
teDdeut  and  ministers  were  in  use  to  .meet.  Accordingly  the  pre- 
seotation  is  to  be  directed  to  the  Superintendent — that  sort  of  sub- 
stitute for  Archbishops,  out  of  which  first  the  Court  and  then  King 
James  hoped,  and  in  1 572  the  plan  of  the  Court  seemed  to  succeed, 
to  work  gradually  the  readoption  of  Bishops  of  the  provinces.  Two 
points  are  here  fixed — as  dixt'mct^  but  as  equally  clear ^  decided^  and 
important  in  favour  of  the  two  parties  whose  rights  are  thus  brought 
to  a  settlement.  1.  The  nominaiion  remains  with  the  one  body,  the 
ancient  patrons.  2.  The  examination  with  the  other^  the  Church. 
With  either  no  third  party  is  supposed  to  have  a  right  to  interfere. 
The  former,  the  nomination,  was  a  prior  ciyil  right.  It  is  acknow- 
ledged and  secured.  To  make  it  work  for  the  good  of  the  Church 
and  consistently  with  the  reformed  faith,  a  power  of  examination  is 
given  to  the  Church.  Now,  then,  is  it  not  clear  that,  except  in  the 
manner  and  to  the  extent  of  the  check  thus  imposed  by  the  grant 
of  a  particular  power  to  a  specified  *party,  the  first  principle  of  con- 
struction applicable  to  such  an  enactment  is,  that  no  other  check, 
110  control  over  the  selection,  can  be  understood  against  the  right  re- 
HTved  entire,  except  as  to  this  special  check  ?  And  how  is  a  power  of 
rejection, — by  another  body  altogether  than  the  superintendent, 
without  trial,  and  by  a  party  not  entitled  by  this  act  to  try, — to  be  re- 
conciled with,  or  drawn  by  any  conceivable  construction  out  of,  the 
grant  to  the  superintendent  oi' special  power  to  try  and  examine  the 
presentee's  qualities.  I  think  the  Court  will  also  admit  to  me  that 
this  first  sketch  of  an  establishment  dearly  demonstrates  that  the 
fowerot  collation,  that  is,  of  the  examination  and  admission  of  mi- 
nisters, is  statutory/ — bestowed  wholly  by  statute,  in  order  that  the 
benefice  might  not  at  once  be  filled  by  the  presentation,  without 
regard  or  reference  to  the  Church.  This  in  any  Church  is  a  gross 
tbttse.  At  the  period  in  question,  it  would  have  been  an  abuse  not 
only  in  respect  of  the  insufficiency  of  the  persons  appointed,  but 
probably  as  a  means  of  counteracting  wholly  the  settlement  of  mi- 
nisters  of  the  new  and  reformed  faith.  Hence  the  power  of  colla- 
tion is  given  to  the  Church,  but  given  it  is,  and  by  statute.  Again, 
the  power  so  given  imports  a  duti/  towards  the  State  and  towards 
the  patron  by  the  express  terms  of  the  enactment.  For  the  re- 
fiisal  though  on  trial,  is  a  deliverance  against  which  the  patron 
may  appeal  and  obtain  redress.   . 

Just  let  me  observe  in  passing,  that,  in  treating  of  this  statute, 
Sir  George  Mackenzie  says  expressly,  that  the  right  of  presentation 
is  the  right  of  nomination  to  the  office  of  minister.  All  the  autho- 
rities take  the  same  view.  And,  with  the  extensive  field  before 
me,  I  am  gratified  to  find  that  I  am  relieved  from  the  necessity  of 
citing  proof  of  that  proposition— for,  important  as  the  point  is  to 
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the  argument — my  friend  has  not  disputed  that  the  patron's  right 
is  not  merely  of  giving  the  temporalities  of  the  cure,  but  is  of  no- 
mination  to  the  office.  Here  also  the  established  and  uniform 
style  of  presentations  from  the  Reformation,  is  of  moment  as  a 
faithful  exponent  of  the  acknowledged  principle  and  object  of  the 
presentation.  The  style  is — "  Considering  that  the  Church  and 
**  parish  is  now  vacant,  and  become  at  my  gift  and  presentation,"^ 
&c., — "  and  I  being  sufficiently  informed  of  the  literature,  &c.  of 
**  A.  B.,  do  nominate  and  present  the  said  A.  B.  to  be  minister  of 
*'  the  said  parish  and  Church — ^giving,  granting,  and  disponing  to 
*^  him,^  and  then  follows  the  gift  of  the  temporalities. 

Again — when  the  Church  jure  devoluto  present :  they  exercise 
pro  hac  vice  the  right  of  the  patron  to  present — and  in  their  case 
also  the  nomination  to  the  office  is  by  right  of  patronage. 

I  have  said  that  this  point  is  vital  to  the  argument  of  the  de- 
fenders. Because  I  am  well  aware  that,  in  some  quarters, — though 
not  in  the  better  considered  and  more  sober  argument  of  the  Pro- 
curator of  the  Church — an  attempt  has  been  made  to  defend  the 
Veto  Act,  and  to  reconcile  it  with  the  previous  decisions  of  the  Court, 
as  to  the  extent  of  your  Lordships"  jurisdiction,  by  maintaining, 
that  the  patron's  right  applies  only  to  the  temporalities  of  the  cure ; 
that  the  nomination  to  the  office  is  not  by  the  presentation,  but  is 
purely  and  solely  ecclesiastical,  and  separate  from  the  patron's 
right ;  hence  that  the  Church  may  regulate  this  nomination  ;  and 
80,  that,  though  an  evil,  the  right  to  the  temporalities  may,  regu- 
larly, constitutionally,  and  on  principle,  come,  by  the  separate 
working  of  the  two  distinct  and  unconnected  things,  to  be  disunit- 
ed and  separated  from  the  person  nominated.  No  lawyer  has  ever 
maintained  this  doctrine.  It  is  the  view  of  fanaticism— ^lisregard- 
ing  all  laws,  and  especially  these  statutes  of  which  1567  Is  the  first. 

I  shall  afterwards  advert  fully  to  the  argument  on  the  latter 
part  of  this  statute,  on  which  finality  is  claimed  for  the  decisions 
of  the  Church — an  argument  utterly  fallacious.  But  to  one  part 
of  the  pleas  founded  by  Mr  Bell  on  this  act,  it  will  be  more  con- 
venient to  advert  before  leaving  it.  He  maintained  that,  in  1690, 
this  statute  1567,  c.  7,  was  revived  in  all  its  parts,  6^  implication^ 
while  a  part  of  the  subsequent  act  in  1592  establishing  presbytery, 
was  by  the  same  implication  to  be  held  as  omitted,  and  not  reviv. 
ed.  I  will  presently  discuss  this  notable  discovery,  that  any  part 
of  the  Great  Charter  of  Presbytery  is  to  be  taken  as  repealed,  or 
not  revived,  by  implication.  But  the  argument  in  favour  of  the 
revival  at  the  Revolution  in  all  its  parts  of  the  act  1567,  in  pre- 
ference to  and  against,  the  express  declaration  of  the  statute  1592, 
is  certainly  a  very  singular  argument  on  the  part  of  the  Church  of 
Scotland. 

(1.)  It  would,  indeed,  be  most  extraordinary,  if,  at  the  restora- 
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tioti  of  Presbytery  at  the  Revolution,  the  main  act  to  be  revived 
•nd  restored,  and  called  into  activity  in  all  its  parts — an  act,  too, 
not  specially  noticed  in  1690 — should  be  a  statute  passed  bejore 
Presbyfery  was  either  instituted  in  the  Church^-or  broached  even 
by  the  Church  ;  or  established  by  the  state — and  not  the  statute 
which  established  and  described  Presbytery  in  all  its  characters. 

(2.)  But  under  this  act  1567,  the  presentation  is  to  be  directed 
to  the  superintendent^  or  others  having  commission  to  that  effect 
irom  the  Church.  This  part  of  the  act  is  not  applicable :— is 
whpUy  inconsistent  with  these  principles  of  Presbytery — 1.  parity 
of  its  members,  and  S.  that  all  ecclesiastical  authority  and  jurisdic- 
tion and  power  is  vested  in  the  members  of  the  presbytery  of  the 
bounds. 

(8.)  The  six  months  allowed  to  the  patron,  were  by  this  act  to 
run  from  the  date  when  the  prior  incumbents  death  came  to  his 
knowledge.  This  Court  has  decided  on  the  suit  of  the  Church  it- 
self, that  owing  to  the  terms  of  the  10  Queen  Anne,  this  part  of 
the  act  is  not  in  force,  and  that  the  six  months  run  from  the  date 
of  the  death. 

(4>.)  It  is  very  remarkable  that  this  statute  neither  provides  for, 
nor  contemplates,  any  right  whatever  on  the  part  of  the  congrega- 
tion, even  to  state  and  substantiate  valid  objections  to  the  presen- 
tees,— for  it  will  not  fail  to  be  noticed,  that,  if  the  superintendent 
receives  and  admits  the  presentee,  no  provision  is  made  for  an  ap- 
peal by  any  party  whatever  against  such  settlement, — the  only 
right  of  appeal  allowed  or  provided  for  being  to  the  patron,  if  the 
superintendent  refuses  to  receive  and  admit  his  presentee.  Hence 
in  this  most  important  particular  the  act  is  not  applicable. 

(5.)  Again,  when  finality  is  claimed  on  this  statute,  not  merely 
as  to  the  ecclesiastical  catise^  but  as  to  all  points  whatever,  for  the 
decisions  of  the  Church  courts,  observe  that,  be  the  character  and 
effect  of  the  finality  what  it  may,  the  finaUty  in  this  act  is  for  the 
decision  of  the  General  Assembly  in  a  process  of  review^  in  which 
the  right  of  appeal  and  of  obtaining  redress  is  the  first  principle, 
— a  process  utterly  at  variance  with  the  Veto  Act,  the  principle  of 
which,  on  the  other  hand,  is  the  abandonment  of  the  power  and 
duty  by  the  Presbytery  of  judging,  in  the  first  instance,  of  the 
objections  to  the  presentee,  and  the  exclusion  of  an  appeal,  exact- 
ly because  the  presbytery  had  pronounced,  and  could  pronounce, 
no  opinion  or  judgment  of  their  own  : — Whereas  the  act  1567  gives 
an  appeal  against  the  judgment  on  the  qualities  of  the  man. 
How,  then,  by  any  provision,  this  part  of  the  statute  can  shield 
from  the  jurisdiction  of  this  Court,  a  rejection  in  respect  of  the 
Veto, — ^which  rejection  is  not  reviewable  by  the  General  Assembly, 
to  whose  judgments  alone  any  finality  was  given  by  the  statute 
1567)— or  exempt  from  your  cognizance  a  measure  utterly  incon« 
ftistent  with  this  statute,  I  am  at  a  loss  to  understand. 
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No  doubt  this  is  a  valuable  statute  :  I  am  willing  to  appeal  to 
it  along  with  my  learned  friends.  It  gives  us,  in  clear  and  pre- 
cise terms,  some  of  those  great  general  principles  as  to  the  condi- 
tions of  the  establishment  of  a  National  Church,  which  may  be  in 
vain  sought  for  in  the  history  of  many  of  the  Reformed  Churches 
of  Europe.  But  it  is  vain  to  represent  this  act,  as  in  observance, 
or  as  applicable,  in  all  its  details  and  regulations.*  It  was  in  truth 
intended  for  a  totally  different  system  of  ecclesiastical  polity.  I 
have  not  a  doubt  that  the  Parliament,  and  the  Court  especially, 
alike  of  Mary  and  James,  (for  I  believe  it  would  be  difficult  to 
say  which  was  in  heart  the  most  hostile  to  the  true  liberty,  and  the 
true  faith,  of  the  Church  of  God,)  were  willing  to  entrust  a  great 
deal  of  power  to  superintendente  which  they  would  not  entrust  to 
presbyteries  ;  and  the  entire  change  of  enactment,  when  presbytery 
was  established  in  159^,  shows  that  the  regulations  of  this  statute 
1 567  were  not  confirmed,  as  the  model  on  which  to  prescribe  and 
define  the  powers  of  presbyteries. 

I  need  not  remind  the  Court,  in  passing,  of  the  whole  series  of 
decisions,  which  utterly  rejects  the  finality  now  claimed  for  the  de- 
cisions of  the  Church  under  this  act  1567,  c.  7. 

This  sort  of  rough  draught  of  a  system  of  ecclesiastical  polity, 
if  it  even  deserves  the  name,  was  soon  followed  by  the  celebrated 
meeting  of  the  Convention  of  Estates  at  Leith  in  1572,  which 
established  and  restored  the  order  of  Bishops,  and  sanctioned  their 
jurisdiction  and  authority  to  certain  effects: — Though  superintend- 
ents were  still  retained,  and  fortunately  for  Scotland,  General 
Assemblies  continued,  by  whose  struggles  the  great  object  of  abo- 
lishing Episcopacy  was  ultimately  accompliched.  This  act  of  the 
Convention  was  acknowledged  by  the  General  Assembly  at  Perth 
on  the  part  of  the  Church, — and  acquiesced  in— reluctantly  in- 
deed, and  with  a  grieved  spirit,  and  a  wounded  heart,  but  acquiesced 
in,— »by  Knox  himself,  then  approaching  the  end  of  all  his  strug- 
gles, while  the  object  of  his  labours  seemed  to  be  removed  further 
from  his  hopes.  Your  Lordships  will  find  his  letter  in  Dr  Cook^s 
History. 

Soon  after  the  death  of  Knox,  Andrew  Melville  came  from  Ge- 
neva, zealous  for  the  Presbyterian  form  of  Church  government, 
and  with  a  spirit  equal  to  his  predecessor,  though  of  much  less 
sound  judgment,  and  of  views  partaking  of  the  character  of  fana^ 
ticism.  And  here,  my  Lords,  let  me  remind  you  of  the  great 
change  in  the  opinions  of  the  clergy,  which  the  removal  of  the  stern 
and  sober  judgment  of  Knox,  and  the  zeal  of  Melville,  soon  pro- 
duced. Hitherto  the  doctrine — so  false  in  principle — so  thorough- 
ly unscriptural — so  pernicious  in  results,  and  so  fatal  in  its  influ- 
ence on  the  passions  and  conduct  of  men, — the  fruitful  source  of 
oppression,  whether  held  by  Episcopalians  or  Presbyterians, — that 
any  one  form  of  church  government  is  prescribed  in  Scripture, 
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and  k  of  divine  right,  had  not  been  held  by  the  reformed  clergy 
in  Scotland.      Knox  was  too  great  a  man  in  talent,  judgment,  and 
statesmanlike  qualities,  to  countenance  an  error,  which  only  for- 
U&ed  the  pretensions,  and  fostered  the  hopes,  of  the  adherents  of 
the  Church  of  Rome.     True,  he  and  his  great  associates  attach- 
ed the  utmost  importance  to  the  form  of  church  government  which 
might  be  established,  and  strenuously  contended  for  a  polity  which 
might  secure  purity  of  doctrine,  simplicity — solemn  and  impres- 
sive simplicity  of  form  and  worship ;  and  the  most  e£Bcient  con- 
trol over  the  ministers  of  the  Church, — the  control  of  free  deliberate 
ing  bodies,  where  all  were  on  equality.     And  to  such  a  form  they 
clumed  the  authority  which  ought  to  be  allowed  in  every  state  to 
the  Church  of  God.     But  they  went  no  further. 

For  the  change  which  occurred,  I  will  refer  to  Dr.  Cook's  His- 
tory of  the  Church  of  Scotland  after  the  Reformation. 

Lord  Gillies. — Which  work.? 

His  second  work, — of  the  Church  after  the  Reformation,  the 
continuation  in  short : — A  work,  I  believe,  unrivalled  in  any  lan- 
guage, either  for  felicity  of  narrative,  or  for  impartiality  and  discri- 
mination,— a  work  in  which  divines  and  statesmen  may  learn  the 
correction  of  many  errors  too  common  in  both,  as  to  ecclesiastical 
polity  and  government. 

In  Volume  i.  p.  247^  Dr  Cook  gives  an  account  of  the  first  steps 
taken  by  Melville  towards  the  introduction  of  presbytery,  and  of 
a  discussion  in  an  Assembly  in  1595,  in  which  he  first  propound- 
ed his  views,  maintaining  that  the  state  or  degree  of  Bishops  was 
contrary  to  scripture,  and  that  there  could  be  no  superiority  among 
ministers  allowed  by  Christ, — Then  at  p.  24«9,  he  says,  '*  These 
^'principles  merited  the  most  serious  consideration,  for  they  not  only 
**  struck  directly  at  the  ecclesiastical  arrangements,  which  had 
'*  been  in  some  degree  sanctioned  and  established,  but  they  tended 
*'  completely  to  subvert  those  maxims,  by  which  the  Reformers  had 
"'  hitherto  been  invariably  guided.  Knox,  and  they  who  venera- 
"  ted  his  authority,  had  avowed  the  liberal  and  rational  doctrine, 
^  that  no  particular  form  of  church  government  had  been  exclu- 
"  sively  prescribed  by  scripture,  and  that  it  was  a  question  of 
"  expediency,  though  a  most  serious  and  important  one,  what 
**  form  should,  under  all  the  circumstances  of  any  one  country, 
"  be  adopted.  The  tendency  of  this  doctrine  was  most  salutary. 
"  It  excluded,  at  least  it  naturally  did  so,  bigoted  attachment 
''  to  modes  and  arrangements  affecting  the  constitution  of  a 
"  Christian  society,  preventing  those  who  embraced  it  from  circum- 
"  scribing  the  Church  of  Christ  by  the  narrow  limits  of  a  sect 
^'or  a  party,  inclining  them  to  consider  every  church  as  pure 
"  and  apostolical  which  promoted  the  great  ends  for  which  re- 
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^'  ligion  was  given,  enlightening  the  mind  with  the  doctrines  of 
*^  revelation,  and  guiding  to  that  renovation  of  heart  and  life, — to 
*'  that  mofal  sanctity  which  makes  men  happy  here,  and  prepares 
^'  them  for  a  more  exalted  state  of  existence  beyond  the  grave. 
^^  Melville  placed  the  matter  upon  a  very  different,  and  in  the  agi- 
'*  tated  and  inflamed  condition  of  men^s  minds,  upon  a  most  alarming 
*^  foundation.  His  object  plainly  was,  to  support  the  innovations 
*'  which  he  sought  to  introduce,  by  the  authority  of  the  sacred 
*^  record,  and  to  represent  all  by  whom  they  were  finally  rejected, 
^^  as  acting  in  opposition  to  the  mandates  of  that  record.  In 
*'  short,  he  introduced  that  doctrine  of  the  divine  right  of  forms 
*'  of  ecclesiastical  polity,  which  exerted  in  Scotland  the  malignant 
*'  influence  that  might  have  been  anticipated  from  it ;  which  ex- 
*'  tinguished  the  feelings,  and  hardened  the  hearts  of  those  who 
^*  gloried  in  supporting  it ;  which  spread  all  the  rancour  of  exasper- 
^*  ated  bigotry  throughout  the  community,  and  gave  rise  to  scenes 
^^  of  intolerance  and  of  persecution,  which  must,  in  the  course  of 
'<  this  history,  be  exhibited,  but  from  which  every  humane  and 
*^  Christian  spirit  must  shrink  with  the  strongest  disapproba- 
**  tion.'' 

On  these  views  the  struggle  for  the  establishment  of  the  Na- 
tional Church  began,  and  when  I  come  to  show  you  the  preten- 
sions of  the  Church,  on  the  one  hand,  and  the  cautious  discrimi- 
nation of  the  Legislature  on  the  other  in  its  enactments,  you  will 
at  once  perceive  the  impossibility  of  admitting  the  general  claim 
for  legislative  power,  or  for  legislating  on  this  particular  matter 
of  the  rights  of  patrons  and  the  appointment  of  ministers,  now 
brought  forward  in  such  unqualified  terms  by  the  Church, — terms, 
I  admit,  however,  not  more  general  and  unqualified  than  the  de- 
fence of  this  measure  necessarily  requires. 

In  the  subsequent  pages  of  Dr  Cook^s  History,  you  will  find  a 
detailed  accountof  the  preparation  of  the  A^eco^id  Book  of  Discipline, 
which  was  intended  to  embody  the  views  of  Melville  and  his  friends ; 
and  to  contain  the  exposition  of  doctrines  as  to  ecclesiastical  mat- 
ters, of  which  they  hoped  to  obtain  the  sanction  of  the  govern- 
ment. The  preparation  of  it  went  on  during  several  years,  and 
in  1578-9,  there  were  various  discussions  with  the  Commissioners 
of  Parliament  as  to  the  doctrines  thus  propounded  by  the  minis- 
ters for  the  foundation  and  basis  of  a  national  Church.  An  ac- 
count of  some  of  these  discussions  is  given  in  Dr  Cook,  Vol.  i.  p. 


It  is  in  a  portion  of  Archbishop  Spottiswoode's  account-of  one 
of  these  conferences,  in  1579,  that  Mr  Bell  found  a  marginal  note, 
from  which  he  seemed  to  think  he  could  satisfactorily  derive  the 
extensive  legislative  power  now  claimed  for  the  Church  ;  and  jus- 
tify such  an  enactment  as  that  under  consideration.  It  is  almost 
trifling  to  deal  with  such  an  argument  in  such  a  case.     Archbi- 
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shop  Spottiswoode  gives  an  account  of  this  conference;  and  oppo- 
site to  the  clauses  in  the  Second  Book  of  Discipline,  which  he  en- 
grosses, he  puts  down  the  opinion  of  the  Commissioners  for  the 
GoYemment  at  this  particular  conference. 

For  example,  he  quotes  the  following  clause  : — ^*  9th,  In  this 
'*  ordinary  election  it  is  to  be  eschewed  that  no  person  be  intrud- 
"  ed  in  any  of  the  offices  of  the  Church,  contrary  to  the  will  of  the 
''  congregation  to  whom  they  are  appointed,  or  without  the  voice 
"  of  the  eldership."^  To  which  the  Archbishop  marks  on  the  mar- 
gin "  Agreed.'" 

Under  a  different  head  there  is  another  clause.  *^  lith.  They 
"  have  power  also  to  abrogate  and  abolish  all  statutes  and  ordi^ 
"  nances  concerning  ecclesiastical  matters  that  are  found  noisome 
'*  and  unprofitable,  and  agree  not  with  the  time,  or  are  abused  by 
'^  the  people.^  To  which  the  Archbishop  marks  on  the  margin 
'*  Agreed,  that  as  they  make  acts  on  spiritual  things,  so  they  may 
**  alter  the  same  as  the  necessity  of  time  requires." 

On  these  marginal  notes  in  this  account  of  a  conference  which 
came  to  nothing,  Mr  Bell  actually  claims  supreme  power  and  au- 
thority to  legislate  for  the  Church.  What  a  charter  for  the  Church 
to  stand  upon  !  What  a  foundation  on  which  to  rest  such  mighty 
constitutional  powers  for  an  Established  Church  !  A  marginal  note 
in  the  prejudiced  and  inaccurate  work,  which  the  General  As- 
sembly condemned,  of  this  treacherous  Archbishop,  whom  the  Ge- 
neral Assembly  both  deposed  and  excommunicated ;  and  declared, 
in  the  stern  w;ords  of  their  sentence  to  be  infamous,  and  fit  to  asso- 
ciate only  with  ethnicks  and  publicans.  The  Church  should  now 
for  their  own  sake  do  him  posthumous  justice,  and  since  they, 
cannot  canonize  him,  at  least  by  recalling  the  sentence,  rehabilitate 
the  witness  to  whom  they  are  forced  to  appeal. 

But  in  founding  on  the  report  of  this  conference,  which  preced- 
ed even  the  adoption  and  approval  of  the  Second  Book  of  Discipline 
by  the  General  Assembly  itself,  by  whom  it  was  not  finally  adopt- 
ed and  recorded  till  1581,  Mr  Bell  might  at  least  have  looked  to 
vhat  Spottiswoode  says  as  to  the  result  and  effect  of  this  confe- 
rence. Bishop  Spottiswoode,  introducing  the  notes  of  this  confe- 
rence, says,  he  records  it  to  show  **  how  these  affairs  went,  and 
"  what  effect  the  commission  took."  At  the  close  of  it  he  says, 
"  This  was  the  form  of  policy  presented  to  the  Parliament,  and 
**  the  effect  of  the  commission  granted  for  the  same.  Such  ge- 
*'  neral  heads  as  did  not  touch  the  authority  of  the  King,  nor  pre- 
**  judged  the  liberty  of  the  Estate,  were  easily  agreed.  The  rest 
"  were  passed  over  or  deferred,  as  we  have  seen,  to  farther  rea- 
*'  soning,  which  could  not  after  this  time  be  obtained  of  the  couiu 
^'  cih  one  excuse  or  other  being  still  pretended.  The  ministers 
"  Jierceiving  that  they  would  not  speed  this  way^  did  in  their  next 
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^'  Assembly  resolve  to  put  their  conclusions  in  practice^  without 
"  insisting  any  more  for  ratification  thereof ^ 

Indeed,  so  little  progress  even  was  made  by  this  conference, 
that,  as  you  will  find  in  Dr  Cook,  Vol.  i.  290,  the  Assembly,  in 
October  of  that  year,  lectured  the  Lord  Chancellor  in  good  round 
terms  for  not  obtaining  the  sanction  and  adoption  which  they  de- 
sired for  this  scheme  and  exposition  of  ecclesiastical  polity. 

I  may  mention,  in  passing,  that  the  same  sort  of  answer  is  noted 
on  the  margin  opposite  to  the  clause  claiming  the  right  of  appoint- 
ment of  ministers  for  the  presbyteries,  as  matter  of  doctrine.  Yet 
Mr  Bell  does  not  maintain  that  to  be  part  of  the  law  of  the  land, 
or  assert  even  on  the  part  of  the  Church  any  such  abstract  right 
or  doctrine.  Then  how  is  he  to  pick  out  one  point  in  a  conference 
which  led  to  no  result,  and  produced  discontent  on  both  sides,  on 
which  as  a  foundation  to  rear  up  powers  and  rights  for  the  Church 
not  granted  ultimately  by  Parliament 

These  notes  of  the  conference  preserved  by  Spottiswoode  con- 
tain valuable  proof,  however,  that  all  parties  were  fully  aware  of 
the  extent  and  character  of  the  pretensions  made  by  the  Church  to 
power,  derived  directly  from  Divine  authority  ;  and  of  the  prac- 
tical results  which  would  follow  from  admitting  such  pretensions. 
And  the  fact,  that  the  attention  of  those  acting  for  the  State  was 
thus  early  called,  to  the  point  of  Divine  right,  propounded  by  the 
Church  as  the  source  of  its  power,  and  to  the  authority  under  which 
it  claimed  the  right  of  legislation,  gives  additional  importance  to 
the  statutory  enactments  which  ultimately  were  passed.  One  clause 
in  the  Second  Book  of  Discipline,  under  the  Head  of  the  Kirk  and 
Policie  thereof,  (C  1.  §  5,)  as  copied  by  Spottiswoode,  is  in  these 
terms :  *'  5.  For  this  power  ecclesiasticall  flowes  immediatlie  from 
^'  God  and  the  Mediator  Jesus  Christ,  and  is  spirituall,  not  hav- 
^^  ing  a  temporall  heid  on  earth  hot  onlie  Christ,  the  onlie  spirituall 
**  King  and  Governure  of  his  Kirk." 

Spottiswoode  preserves  the  following  note  of  the  opinion  of  the 
Commissioners  on  this  alarming  pretension,  ^'  Say  instead  hereof, 
"  For  this  power  is  spiritual  not  having : — deleting  the  other  words.'* 

The  clause  would,  so  altered,  read—"  For  this  power  ecclesi- 
"  astical  is  spirituar — rendering  the  clause  very  harmless.  As 
worded  in  the  Second  Book  of  Discipline,  you  will  observe  it  would 
give  boundless  power  to  the  church,  irreconcileable  with  all  civil 
authority,  and  tending  directly  to  produce  utter  confusion.  If 
power  in  a  question  with  the  state  or  as  to  civil  rights  is  once  con- 
ceded to  a  Church  as  derived  directly  from  Divine  authority,  where 
can  limitation  consistently  be  found  ?  Or  who  is  to  explain  and  de- 
fine the  extent  to  which  the  power  must  be  carried,  and  the  occa- 
sions on  which  it  is  to  be  exercised,  but  the  body  which  receives  it. 

This  Second  Book  of  Discipline  was  adopted,  however,  by  the 
General  Assembly  in  1581. 
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In  that  same  year,  1581,  the  King  gave  his  consent  to  the  esta- 
blishment of  presbyteries  throughout  the  bounds  of  the  Church. 
But  the  Bishops  who  had  professed  the  Protestant  faith,  and  their 
successors,  remained  still  in  office,  and  retained  jurisdiction — 
clashing,  as  it  often  did,  with  the  claims,  rather  than  the  rights,  of  the 
Church.  No  Act  of  Parliament  had  been  passed  in  favour  of  any 
scheme  of  polity,  different  from  that  adopted  by  the  convention  of 
Estates  at  Leith  in  1572,  or  adopting  any  part  of  the  Second  Book 
of  Discipline. 

In  15iB4,  the  Court,  whose  great  object  was  to  prevent  the  power 
and  influence  which  the  clergy  wished  to  gain,  and  to  deny  to  a 
pure  and  independent  Church  the  institutions,  which  it  was  seen 
would  foster  and  cherish  so  directly  throughout  the  country  the 
Spirit  of  Freedom,  caused  various  acts  of  Parliament  to  be  passed, 
vhich  were  utterly  subversive  of  all  jurisdiction  whatever  in  the 
Church,  either  in  the  collation  of  ministers,  in  the  decision  of  eccle- 
siastical matters,  or  as  to  any  other  points  essential  to  the  liberty  of 
a  Protestant  Church.  Three  acts  were  passed  in  that  year.  I  must 
request  your  Lordships  not  merely  to  attend  to  the  provisions  of 
these  statutes,  but,  in  particular,  to  note  the  chapters  in  the  acts  of 
that  year  containing  the  several  enactments  then  made,  for  the  re* 
collection  of  the  chapters  of  these  acts  is  of  much  importance  in 
considering  one  part  of  the  subsequent  Act  1592,  C.  116. 

C.  129»  of  1584,  is  in  these  terms : — 

'*  For  sa  meikle  as  sum  persones  being  lately  called  befoir  the 
'*  King's  Majestic  and  his  secreit  Councel ;  to  answer  upon  certaine 
"  points  to  have  bene  Inquired  of  them  concerning  some  treason- 
*'  able,  seditious,  and  contumelious  speaches,  uttered  by  them  in 
^*  Pulpit,  Schooles,  and  utherwaies,  to  the  disdaine  and  reproch 
^'  of  his  Hienes,  his  Progenitours,  and  present  Councel,  contem« 
"  tuouslie  declined  the  judgement  of  his  Hienes,  and  his  said 
"  Councel  in  that  behalfe,  to  the  evil  exempil  of  utheris  to  do  the 
"  like,  gif  timous  remeede  be  not  provided.  Therefoir  our  Sove- 
*'  raine  Lord,  and  his  three  Estaites  assembled  in  this  present 
**  Parliament,  ratifies,  and  apprevis,  and  perpetually  confirmis 
"  the  royal  power^  and  authoritie  over  all  Estaites^  aLsweil  Spirit 
"  tualy  ojf  Temparalymthin  this  Realme,in  the  person  of  the  Kingis 
^  Majestie,  our  Soveraine  Lord,  his  aires  and  successours :  And 
'*  als  statutis  and  ordanis,  that  hiit  Hienes^  his  saidis  aires  and 
'*  successours,  be  themselves,  and  their  councelles^  ar,  and  in  time 
^*  to  cum  sal!  be  judges  competent  to  all  persones  his  Hienes  sub- 
^'jectes,  oi'  quhatsumever  estaite^  degree,  function,  or  condition 
"  that  ever  they  be  of.  Spiritual  or  Temporal^  in  all  matters^ 
"  quhairin  they,  or  ony  of  them  sail  be  apprehended,  summound, 
''  or  charged  to  answer  to  sik  thinges  as  sail  be  inquired  of  them, 
*^  be  our  said  Soveraine  Lord  and  his  Councel.     And  that  nane  of 
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*^  them,  quhilkis  sail  happen  to  be  apprehended,  called,  oc  sum- 
*'  mound,  to  the  effect  foirsaid,  presume,  or  tak  upon  hand  to  de- 
*^  cline  the  judgement  of  his  Hienes,  his  aires  and  successours,  or 
"  their  Councel  in  the  premisses,  under  the  paine  of  treason." 

Chap.  131  of  this  same  year,  after  a  long  preamble  directed  in 
part  against  ecclesiastical  jurisdiction  and  ecclesiastical  assemblies, 
proceeds  to  enact :  **  Our  Soveraine  Lord,  and  his  three  fistaites, 
"  in  this  present  Parliament,  dischargis  all  Judgements^  and  Ju- 
**'  rtsdictions^  Spiritual  or  Temporal,  accustomed  to  be  used  and 
*^  execute,  upon  ony  of  his  Hienes  suhjectes,  quhilkis  ar  not  ap- 
^^  proved  be  his  Hienes,  and  his  saidis  three  Estaites,  conveened 
^^  in  Parliament ;  and  decernis  the  same  to  cease  in  time  cumming 
*'  quhiil  the  ordour  thereof  be  first  scene,  and  considered  be  his 
*'  Hienes,  and  his  saidis  three  Estaites  conveened  in  Parliament, 
^^  and  be  allowed  and  ratified  be  them  :  Certifieing  them,  that  sail 
*^  proceed  in  using,  and  exercing  of  the  saidis  judgements,  and  ju- 
^^  risdictions,  or  in  obeying  of  the  same,  not  being  allowed,  and 
'^  ratified,  as  said  is,  they  sail  be  repute,  halden,  called,  persew- 
^'  ed,  and  punished  as  usurpers,  and  contemners  of  his  Hienes 
*'  authoritie,  in  exemple  of  utheris.  And  als  it  is  statute  and  or- 
^^  dained,  be  our  said  Soveraine  Lord,  and  his  three  Estaites, 
"  that  nane  of  his  Hienes  suhjectes,  of  whatsumever  qualitie,  es- 
*•  taite,  or  function  they  be  of.  Spiritual  or  Temporal,  presume  or 
^^  tak  upon  hand,  to  convocate,  convene,  or  asseVnbie  themselves 
^'  togidder,  for  balding  of  councelles,  conventions,  or  assemblies, 
^'  to  treat,  consult  and  determinat  in  ony  matter  of  Estaite,  Civile 
**  or  Ecclesiastical,  (except  in  the  ordinar  Judgement)  without  his 
*'  Mfgestics  special  commandement,  or  expresse  license,  had  and 
*'  obtained  to  that  effect,  under  the  paines  ordained  be  the  lawes 
^*  and  actes  of  Parliament,  against  sik  as  unlawfully  convocatis  the 
*'  Kingis  lieges." 

As  if  this  statute  was  not  a  sufficient  blow  at  the  liberties 
of  the  Church,  c.  1»S2  of  the  same  year  proceeds  directly  to 
deprive  the  Church  of  its  authority  and  jurisdiction  over  its 
ministers,  and  virtually  deprives  it  of  the  power  of  collation. 
This  act,  c.  132,  is  entitled  the  Causes  and  Manner  of  deprivation 
of  Ministers.  ^'  Our  Soveraine  Lord,  and  his  three  Estaites,  as- 
**  sembled  in  this  present  Parliament,  willing  that  the  word  of  God 
"  sail  be  preached,  and  Sacramentes  administrat  in  puritie  and 
<^  sinceritie,  and  that  the  rentes,  quharon  the  Ministers  aucht  to 
''  be  sustained,  sail  not  be  possessed  be  unworthie  persones  neglect- 
^^  ing  to  do  the  deuties,  for  whilkis  they  accepted  their  beneh'ces, 
"  being  utherwaies  polluted  with  the  fraill  and  enor me  crimes,  and 
"  vices  after  specefied.  It  is  therefoir  statute  and  ordained  be 
^'  his  Hienes^  with  advice  of  the  saidis  three  Estaites,  that  all 
"  Persones,  Ministers,  or  Readers,  or  utheris  provided  to  bene- 
*'  fices,  sen  his  Hienes  Coronation,  (not  having  vote  in  his  Hienes 
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**  Parliament,)  suspected  culpable  of  heresie,  papistrie,  fals  and 
"  erroneous  doctrine,  commoun  blasphemie,  fornication,  commoun 
"  drunkennes,  non -residence,  plurality  of  benefices  having  cure, 
"  quhairunto  they  are  provided  sen  the  said  Coronation,  Simonie 
"  and  dilapidation  of  the  rentes  of  benefices,  contrare  the  lait  Act 
**  of  Parliament,  being  lawfully,  and  ordourly  called,  tryed,  and 
**  adjudged  culpable,  in  the  vices  and  causes  above  written,  or  onie 
"of  them,  be  the  ordinar  Bishope  of  the  diocese,  or  utheris  the 
*'  Klngis  MajeMies  Commissioners^  to  be  constitute  in  Ecdesias- 
"  tical  causesy  sail  be  deprived  alsv^eil  fra  their  function  in  the 
**  Ministrie;  as  from  their  benefices,  quhilkis  sail  be  thereby  de- 
"  Glared  to  be  vacand  ;  to  be  presented  and  conferred  of  new,  as 
"  gif  the  persones  possessors  thereof  were  naturally  dead.*^  Vari- 
ous other  provisions  are  then  made  which  vest  all  jurisdiction 
whatever  in  the  Bishops  or  Ordinary  of  the  bounds,  or  in  the 
King's  Commissioners  in  ecclesiastical  causes. 

I  need  not  point  out  the  effect  of  these  various  statutes.  They 
destroyed  the  Church  ;  they  left  it  no  liberty  or  independence  ; 
md  they  crushed  the  rising  institutions  and  power  of  Presbyteries. 

But  there  was  a  spirit  awakened  in  Scotland,  mightier  far  than 
acts  of  Parliament  or  the  influence  of  the  Court.  The  spirit  of 
the  ministers  was  not  crushed.  They  fought  on  steadily  to  the 
end.  I  need  not  go  over  the  progress  of  the  contest,  in  which 
they  gained  all  that  was  rational,  great,  and  good  in  their  designs 
—but  as  unquestionably  did  not  gairi  the  powers  of  legislation 
claimed  by  them,  which  were  seen  to  be  inconsistent  with  all  civil 
authority  and  civil  jurisdictions,  and  did  not  establish  the  schemes 
which  proposed  to  sweep  away  at  once  the  rights  of  patrons,  as 
against  the  doctrines  of  the  Bible. 

A  final  conference  at  last  took  place  in  1591-S,  between  the 
King  and  a  committee  of  ministers,  in  consequence  of  petitions 
presented  by  the  Church  to  the  Parliament.  In  Dr  Cook,  Vol.  i. 
465,  you  will  find  a  reference  to  all  the  authorities  which  give  an 
account  of  the  important  discussions  which  ended  in  the  act  159S. 

To  the  Second  Book  of  Dit^cipline,  I  must  now  request  the  very 
particular  consideration  of  your  Lordships. — But  in  doing  so,  I 
think  it  very  necessary  to  request  you  to  observe  not  merely  the 
expressions  in  particular  passages,  but  the  views  of  Church  go- 
vernment which  it  was  intended  to  further  and  establish. 

There  were  two  great  points  which  its  authors  were  mainly  de- 
sirous to  carry,  and  the  system  is  very  skilfully,  elaborately,  and 
methodically  constructed,  for  the  promotion  of  the  views  of  its 
authors  on  these  points. 

The  first  leading  principle  which  they  desired  to  establish  was, 
that  the  Church  had  an  authority  and  power  committed  to  it  di- 
rectly from  God — that  the  form  of  government  was  derived  from 
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that  source,  and  was  to  be  exercised  by  all  the  office-bearers  of  the 
Church — and  that  such  were  to  govern  the  Church  leaning  on  the 
scriptures  as  the  measure  of  their  power. 

The  second  principle  was,  that  the  office-bearers  of  the  Church 
should  be  appointed  by  the  Church  itself;  because  the  nomination 
to  the  ecclesiastical  office  could  only  come  from  spiritual  authori- 
ty, and  none  ought  to  be  named  to  the  office  of  the  ministry  but 
those  who  were  named  by  spiritual  authority  :  and,  with  a  view 
to  the  full  scope  of  this  principle,  they  were  further  desirous  to  es- 
tablish, that  the  benefice  was  something  quite  distinct  and  apart 
from  the  office  of  the  minister  in  that  benefice,  and  that  the  bene- 
fice meant  nothing  else  than  the  provision  for  the  temporal  main- 
tenance of  the  minister. 

These  two  principles,  if  once  granted,  would,  in  their  practical 
development  and  operation,  have  postrated  the  State  completely 
at  the  feet  of  the  Church.  No  scheme  of  Papal  power  and  autho- 
rity could  have  reached  further.  The  authority  claimed  for  the 
Pope  did  not  rest  upon  so  pure  and  high  a  ground,  if  the  ground 
is  true :  And,  on  the  other  hand,  as  the  authority  thus  claimed 
was  to  be  exercised  by  a  popular  Church  government, — by  the 
ministers  of  the  whole  Church, — the  results  of  the  influence  and 
power  so  asserted  would  have  been  infinitely  more  absorbing  and 
overwhelming. 

In  the  exposition  of  these  two  principles  will  be  found  the  key 
to  the  Second  Book  of  Discipline.  The  first  part  of  it  consists  of 
an  account  ^^  of  the  kirk  and  policy  thereof,'^  and  of  the  persons 
who  **  are  to  bear  office  in  the  same  ;""  and  the  next  part  consists  of 
a  statement  of  the  composition  and  powers  of  the  Church  courts 
— the  presbyteries  and  assemblies. 

The  first  portion  includes,  from  cap.  1  to  cap.  6  inclusive ;  and 
I  particularly  advert,  now,  to  this  dibtinction  in  the  objects  of  the 
work,  because  it  will  be  found,  that  when  the  Legislature  came  to 
settle  the  discipline  and  policy  of  the  Church  in  159^9  ^^^  ^he 
conference  between  the  King  and  the  ministers  upon  the  Book  of 
Discipline,  the  whole  of  this  portion — being  the  exposition  of 
general  views  and  the  assertion  of  the  powers  of  Church — was 
carefully  laid  aside,  and  the  practical  parts  which  follow,  cautiously 
and  exclusively  adopted,  leaving  out,  as  it  will  be  found,  even  in 
those  parts,  what  touched  or  supported  the  powers  claimed  for  the 
Church. 

With  this  general  explanation,  let  me  now  direct  your  attention 
to  the  first  nine  sections  of  the  first  chapter.  I  read  from  Mr  Pe- 
terkin's  Compendium  of  the  Laws  of  the  Church,  Vol.  i.  p.  109. 
The  chapter  is  entitled,  "  Of  the  Kirk  and  Policie  thereof  in  ge- 
"  neral,  and  quherein  it  is  different  from  the  Civil  Policie.''  And 
the  sections  are  these  : — 
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\st.  The  Xirk  of  God  is  sumtymes  largelie  taken,  for  all 
^  l\iein  that  profebse  the  Evangill  of  Jesus  Christ,  and  so  it  is  a 
"  company  and  fellowship,  not  onely  of  the  godly,  but  also  of  hy- 
**  procTites  professing  alwayis  outwardlie  ane  true  religion.  Uther 
^'  tymes  it  is  takin  for  the  godlie  and  elect  onlie,  and  sumtymes 
*^  for  them  that  exercise  spiritual  functions  amongis  the  congre- 
"  gation  of  them  that  professe  the  truth. 

"  2d.  The  kirke  in  this  last  sense  hes  a  certaine  power  ^rantif 
*'  6;^  Godi  according  to  the  quhilke  it  uses  a  proper  jurisdiction  and 
^  government,  exerciseit  to  the  comfort  of  the  hole  kirk.  This 
'*  power  ecclesiasticall  is  an  authoritie  grantit  be  God  the  Father, 
^'  throw  the  Mediator  Jesus  Christ,  unto  his  kirk  gatherit,  and 
"  having  the  ground  in  the  word  of  God  ;  to  be  put  in  execution 
**  be  them,  unto  quhom  the  spiritual!  government  of  the  kirk  be 
**  iawfiil  calling  is  committit. 

"  3d.  The  policie  of  the  kirk  flowing  from  this  power  is  an 
^  order  or  forme  of  spiritual!  government,  quhilk  is  exercisit  be  the 
•*  members  appoyntit  thereto  be  the  word  of  God  ;  and  therefore 
"  is  gevin  immediately  to  the  office-beararis,  be  quhom  it  is  exer- 
cisit to  the  weile  of  the  hole  bodie.  This  power  is  diverslie 
'*  usit :  For  sumtyme  it  is  severally  exercisit,  chiefly  by  the  teach- 
^  aris,  sumtyme  conjunctly  be  mutual!  consent  of  them  that  beir 
"  the  office  and  charge,  efter  the  forme  of  judgement.  The  former 
^  is  commonly  callit  potestas  ordinis^  and  the  uther  potestas  ju^ 
**  risdicHonU.  These  two  kinds  of  power  have  both  one  authority, 
*'  one  ground,  one  flnall  cause,  but  are  different  in  the  manner  and 
''  forme  of  execution,  as  is  evident  be  the  speiking  of  our  master 
'*  in  the  l6th  and  18th  of  Matthew. 

**  4/A.  This  power  and  policie  ecclesiasticall  is  different  and 
^'  distinct  in  the  awin  nature  from  that  power  and  pohcie,  quhilk 
**  is  callit  the  civill  power,  and  appertenis  to  the  civill  government 
*'  of  the  commonwelth  :  albeit  they  be  both  of  God,  and  tend  to 
"  ane  end,  if  they  be  rightlie  usit,  to  wit,  to  advance  the  glorie  of 
^  6od«  and  to  have  godlie  and  gude  subjects. 

*^  5th.  For  this  power  ecclesiasticall  flowes  immediatlie  from 
**  God,  and  the  Mediator  Jesus  Christ,  and  is  spiritual!,  not  hav- 
"  ing  a  temporal!  heid  on  earth,  but  onlie  Christ  the  onlie  spiri- 
**  tuall  King  and  Governour  of  his  kirk. 

*^  6th.  It  is  a  title  falslie  usurpit  be  Antichrist,  to  call  himself 
**  heid  of  the  kirk,  and  aucht  not  to  be  attribute  to  angel  nor  man, 
^  of  what  e^tait  that  ever  he  l)e,  saving  to  Christ  the  onlie  heid 
*'  and  monarch  of  the  Kirk. 

"  1th.  Therefore  this  power  and  policie  of  the  Kirk,  sould  leane 
^  upon  the  werd  immediatlie,  as  the  onlie  ground  thereof,  and 
^  sould  be  taine  from  the  pure  fountaines  of  the  Scriptures,  the 
^'  Kirk  hearing  the  voyce  of  Christ,  the  onlie  spiritual!  king,  and 
''  being  rewlit  be  his  lawes. 
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''  8th.  It  is  proper  to  kings,  princes,  and  magistrates,  to  be  callit 
'"  lordes,  and  dominators  over  their  subjectis,  whom  they  govern 
•*  civilly,  but  it  is  proper  to  Christ  onlie  to  be  callit  Lord  and 
^'  Master  in  the  spirituall  government  of  the  Kirk,  and  all  utheris 
^'  that  beiris  office  therein,  aucht  not  to  usurp  dominion  therein, 
**  nor  be  callit  lordis,  bot  onlie  ministeris,  disciples,  and  servantis. 
^*'  For  it  is  Christis  proper  office  to  command  and  rewU  his  Kirk 
**  universall,  and  every  particular  Kirk,  threw  his  spirit  and  word, 
**  be  the  ministrie  of  men. 

*^  9//^  Notwithstanding,  as  the  ministeris  and  utbers  of  the  ec- 
*^  clesiasticall  estait  are  subject  to  the  magistrat  civiil,  so  aucht  the 
^*  person  of  the  magistrat  be  subject  to  the  Kirk  spirituall  and 
*'  in  ecclesiasticall  government.  And  the  exercise  of  both  these 
^*  jurisdictiones  cannot  stand  in  one  person  ordinerlie.  The  civill 
"  power  is  callit  the  power  of  the  sword,  and  the  uther  the  power 
**  of  the  keyes.'^ 

The  second  chapter  I  need  not  further  advert  to,  than  to  state 
that,  in  the  sixth  section,  it  describes,  the  four  ordinary  functions 
or  offices  in  the  Kirk  of  God  to  be  the  office  of  the  pastor,  mi* 
nister,  or  bishop ;  the  doctor ;  the  presbyter  or  elder ;  and  the 
deacon. 

The  third  chapter  is  a  very  important  one,  and  I  must  read  it 
at  length  from  Mr  Peterkin's  work,  p.  113.  "  How  thepersones 
^\  that  beir  ecclesiasticall  functiones  are  admitted  to  thair  office.^ 

**  1.  Vocation  or  calling  is  common  to  all  that  sould  beir  office 
^'  within  the  Kirk,  quhilk  is  a  lawful!  way,  be  the  quhilk  qualifiet 
^*  persones  are  promotit  to  any  sprituall  office  within  the  Kirk  of 
"  God ;  without  this  lawfiill  calling  it  was  never  leisum  to  any 
*'  person  to  medle  with  any  function  ecclesiasticall. 

'^  2.  I'here  are  twa  sorts  of  calling,  atie  extraordinar  be  God 
*^  himself  immediatelie,  as  war  of  the  prophetis  and  apostiles, 
^'  quhilk  in  Kirks  establishet,  and  well  already  reformit  hes  no 
"  place. 

^*  3.  The  uther  calling  is  ordinair  quhilk  besydes  the  calling  of 
^^  God,  and  inward  testimonie  of  a  gude  conscience,  hes  the  law- 
''  full  approbation  and  outward  judgement  of  men,  according  to 
*'  Godis  word,  and  order  establishit  in  his  Kirk.  Nane  aucht  to 
**  presume  to  enter  in  any  office  ecclesiasticall  without  he  have  this 
^^  testimonie  of  a  good  conscience  before  God,  who  only  knowis  the 
"  hartis  of  men. 

^^  4.  This  ordinair  and  outward  calling,  hes  twa  parts,  election 
"  and  ordination.  Election  is  the  chusing  out  of  a  person  or  per- 
^*  sonsmaist  abile  to  the  office  that  vaikes,  be  the  judgement  of  the 
"  dderschip^  (that  is  of  the  Presbyteries — all  are  agreed  that  the 
term  Eldership  means  Presbyteries,)  "  and  consent  of  the  cotigrc- 

gation,  to  whom  the  person,  or  persons  beis  appointed.     The 


<4 


THE   DEAN  OF  FACULTY'S  «PE£CH.  209 

'^  quaii^ts  in  generall  requisite  in  all  them  wha  sould  beir  charge 
"  in  the  Kirk,  consist  in  soundness  of  religion^  and  godliness  of 
*'  lyfe,  according  as  they  are  sufficiently  set  furih  in  the  word. 

**  5.  In  this  ordinar  election  it  is  to  be  eschewit,  that  na  per- 
"  son  be  intrusit  in  ony  of  the  offices  of  the  Kirk,  contrar  to  the 
"  wiU  of  ike  congregation  to  whom  they  are  appointed,  or  without 
**  the  voice  of  the  elderschip.  Nane  aucht  to  be  intrusit,  or  placeit 
*'  in  the  places  alreadie  plan  tit,  or  in  any  roume  that  vaikes  not, 
*'  for  any  wardlie  respect :  and  that  quhilk  is  callit  the  benefice 
^  aucht  to  be  nothing  else  but  the  stipend  of  the  ministers  that  are 
"  lawfuUie  callit. 

"  &  Ordinatione  is  the  separatione  and  sanctifying  of  the  per- 
"  sone  appoyntit  to  (the  old  ;nanuscripts  have  ^'  by^)  God  and  his 

**  Kirk,  EFTIR  HE  BE  WEILL  TEYIT  AND  FUND  QUALIFIET.     The 

^  ceremonies  of  ordinatione  are  fasting,  earnest  prayer,  and  impo- 
'*  sition  of  hands  of  the  elderschip. 

"  7.  All  thir,  as  they  must  be  raisit  up  be  God,  and  be  him 
<<  made  able  for  the  work  quhairto  they  are  callit;  so  aucht  they 
^  knaw  their  message  to  be  limitit  within  God's  word,  without  the 
^  quhilk  bounds  they  aucht  not  to  passe.  All  thir  sould  take 
^  these  titils  and  names  onlie  (leist  they  be  exaltit  and  pufit  up  in 
*^  themseifis)  quhilk  the  Scriptures  givis  unto  them,  as  these 
'*  quhilks  import  labour,  travcll,  and  wark  ;  and  are  names  of  offices 
**  and  service,  and  not  of  idleness,  dignitie,  warldlie  honour  or  pre- 
'^  heminence,  quhilk  be  Christ  or  Maister,  is  expresslie  reprovit  and 
"  forbidden. 

"  8.  All  these  office-beafaris  sould  have  their  awin  particular 
^Jlockis  amongst  whom  they  exercise  thir  charge,  and  sould  make 
**  residence  with  them,  and  tak  the  inspection  and  oversicht  of 
**  them,  every  ane  in  his  vocation.  And  generallie  thir  twa  things 
"  aucht  they  all  to  respect,  the  glorie  of  God,  and  edifieing  of  his 
^'  Kirk,  in  discharging  their  dewties  in  their  callings.'" 

The  selection  of  the  persons  to  bear  office  in  the  Church  is  here 
claimed,  you  will  observe,  exclusively  for  the  Church,  for  the  pres- 
byteries or  eldership.  In  order  the  more  fully  to  establish  this 
principle,  you  will  observe  the  anxiety  with  which,  in  the  fifth  sec- 
tion, the  attempt  is  made  to  limit  the  meaning  of  the  term  benefit  e^ 
to  the  temporality  or  stipend  due  to  those  called  by  the  Church.  Of 
the  practical  importance  of  this  view  I  need  say  nothing.  It  was 
a  great  point  for  the  clergy  to  establish  in  the  promotion  of  their 
objects,  and  would  at  once  have  destroyed  all  right  of  nomination 
of  ministers  in  any  party  but  the  Church. 

You  will  also  permit  me  to  fix  your  attention  very  particularly 
upon  the  terms  employed  in  describing^^fie««  for  the  offices  in  the 
Church.    You  will  observe  in  section  fourth  the  term  employed  is 
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**  qualities^  and  then  the  qualities  are  stated  to  consist  in  soundness 
of  religion  and  godliness  of  life.  And  again  in  the  sixth  section, 
the  ordination  is  stated  to  be  the  sanctifying  of  the  person  after  he 
be  weH  tried  and  found  qualified.  Thus,  then,  it  will  be  observed 
that  the  term  "  qualified^  was  one  known  to  be  approved  of  and  used 
by  the  Churchy  and  further,  that  the  Church  had  described  the 
qualities  requisite  for  those  who  were  to  be  appointed  to  the  mi- 
nister to  consist  of  soundness  of  religion  and  Godliness  of  life. 
When,  therefore,  the  Legislature,  in  settling  what  should  be  the 
policy  of  the  Church,  specially  adopted  this  term  qualified,  and  de- 
clared that  the  patrons  might  present,  and  the  Church  should  re- 
ceive, any  qwdijied  person,  they  made  a  provision,  the  terms  and 
meaning  of  which  the  Church  had  itself  expounded  to  them,  and 
as  to  which  there  could  be  no  mistake.  Indeed,  in  all  the  previous 
expositions  of  the  views  of  the  reformed  clergy,  the  same  explana- 
tion had  always  been  given  of  the  qualities  requisite  in  the  minis- 
ters, however  they  were  to  be  appointed.  'J 'hey  were  to  be  exa- 
mined, the  First  Book  of  Discipline  said,  ^^  in  life  and  manners,  in 
doctrine  and  knowledge.^  In  short,  the  Church  had  uniformly  ex- 
plained the  qualities  required,  to  be,  what  the  plain  meaning  of  the 
term  imports. 

In  chapter  4th  the  following  principle  is  asserted,  Peterkin,  p. 
116.  *'  They  that  are  callit  unto  the  ministrie  or  that  offer  them- 
^*  selfis  thereunto,  aucht  not  to  be  electit  without  ane  certain  flock 
"  be  assignit  unto  them."" 

**  Na  man  aucht  to  ingyre  himselfe,  or  usurpe  this  office  without 
"  lawfull  calling."" 

Then  in  chapter  7th,  the  second  part  of  the  Book  commences, 
being  the  statement  and  description  of  the  Church  Courts,  and  their 
powers^  and  that  chapter  treats  of  the  Elderships  or  Presbyteries, 
and  Assemblies,  and  their  Discipline. — Peterkin,  p.  11 9* 

**  1.  Elderships  and  Assemblies  are  commonlie  constitute  of 
^^  pastors,  doctors,  and  sick  as  we  commonlie  call  elders,  that  la- 
*^  bour  not  in  the  word  and  doctrine,  of  quhom,  and  of  whais  se- 
**  verall  power  hes  bene  spoken. 

"  2.  Assemblies  are  of  four  sortis.  For  aither  ar  they  of  parti- 
"  cular  kirks  and  congregations  ane  or  ma,  or  of  a  province,  or 
**  of  ane  haill  nation,  or  of  all  and  divers  nations  professing  one 
"  Jesus  Christ. 

"  3.  All  the  ecclesiasticall  Assemblies  have  power  to  convene 
<*  lawfully  togidder  for  treating  of  things  concerning  the  kirk, 
"  and  pertaining  to  thair  charge.  They  have  power  to  appoynt 
<^  tymes  and  places  to  that  effect ;  and  at  ane  meeting  to  appoynt 
*^  the  dyet,  time  and  place  for  anuther. 

^*  4.  In  all  assemblies  ane  moderator  sould  be  chosen  be  com- 
^'  mon  consent  of  the  haill  brethren  convenit,  who  sould  propone 
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^  matters,  gatber  the  votes,  and  cause  gude  ordor  to  be  keipit  in 
"  the  assemblies.  Diligence  sould  be  taken,  chiefly  be  the  mo- 
^  derator,  that  onlie  ecclesiasticall  things  be  handlit  in  the  As- 
*^  semblies,  and  that  there  be  na  meddling  with  onything  pertein- 
'*  ing  to  the  civill  jurisdiction. 

**  5.  Every  Assembly  hes  power  to  send  furth  from  them  of 
*^  thair  awin  number  ane  or  moe  visitours  to  sie  how  all  things  beis 
**  rewlit  in  the  boundis  of  thair  jurisdiction.  Visitation  of  roae 
^  kirks  i«  na  ordinar  oflice  ecclesiastick  in  the  person  of  ane  man, 
^^  naither  may  the  name  of  a  Bischop  be  attribute  to  the  visitor 
^  onlie,  naither  is  it  neccssar  to  abyde  alwayes  in  ane  man^s  per- 
*^  son,  hut  it  is  part  of  the  elderschip  to  send  out  qualifiet  persons 
**  to  visit,  pro  re  nata. 

*•*  6.  The  finall  end  of  all  assemblies  is,  first,  to  keip  the  religion 
"  and  doctrine  in  puritie,  without  error  and  corruption.  Next,  to 
**  keip  cumliness  and  gude  ordor  in  the  kirk. 

"  7.  For  this  orders  cause,  they  may  make  certane  rewls  and 
^  constitutions  apperteining  to  the  gude  b^aviour  of  all  the  mem- 
**  bers  of  the  kirk  in  thair  vocation. 

**  8.  They  have  power  also  to  abrogate  and  abolish  all  statutes 
**  and  ordinances  concerning  ecclesiasticall  matters  that  are  found 
"  noysome  and  unprofitable,  and  agrie  not  with  the  tyme,  or  ar 
**  abusit  be  the  people. 

"  9.  They  have  power  to  execute  ecclesiasticall  discipline  and 
**  punishment  upon  all  transgressors,  and  proud  contemners  of  the 
^  gude  order  and  policie  of  the  kirk,  and  swa  the  haill  discipline  is 
**  in  thair  hands. 

^'  10.  The  first  kynde  and  sort  of  assemblies,  although  they  be 
**  within  particular  congregations,  yet  they  exerce  the  po^er,  autho- 
**  ritie,  and  jurisdiction  of  the  kirk  with  mutuall  consent,  and 
"  therefore  beir  sumtyme  the  name  of  the  kirk.  When  we  speik 
•*  of  the  elders  of  the  particular  congregations,  we  mein  not  that 

every  particular  parish  kirk  can  or  may  have  thair  awin  parri- 
^  cular  elderschips,  specially  to  landwart,  hot  we  think  thrie  or 
^  four,  mae  or  fewar  particular  kirks,  may  have  ane  common  elder- 
^  schip  to  them  all,  to  judge  thair  ecclesiasticall  causes.  Albeit 
**  this  is  meit  that  some  of  the  elders  be  chosen  out  of  every  par- 
**  ticular  congregation,  to  concurre  with  the  rest  of  their  brethren 
**  in  the  common  assemblie,  and  to  take  up  the  delations  of  of- 
**  fences  within  their  awin  k;rks,  and  bring  them  to  the  assemblie. 
•*  This  we  gather  of  the  practise  of  the  primitive  kirk,  where  elders 
**  or  colleges  of  seniors  were  constitute  in  cities  and  famous  places. 

**  l\.  The  power  of  thir  particular  elderschips,  is  to  use  dili- 
^  gent  labours  in  the  boundis  committed  to  thair  charge,  that  the 
^  kirks  be  kepit  in  gude  order,  to  inquire  diligently  of  nauchtie 
**  and  unruly  persons,  and  to  travell  to  bring  them  in  the  way 
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^'  again,  aither  be  admonition,  or  threatening  of  God^s  judgements, 
"  or  be  correction. 

**  12.  It  pertaines  to  the  elderschip  to  take  heid  that  the  word 
**  of  God  be  purely  preichit  within  their  bounds,  the  sacraments 
**  rightly  ministrat,  the  discipline  rightly  mantenit,  and  the  eccle- 
**  siasticall  gudes  uncom^ptlie  distributit. 

**  13.  It  belonges  to  this  kynde  of  Assembly,  to  cause  the  ordi- 
**  nances  made  be  the  Assemblie^s  provinciall,  national),  and  gene- 
^*  rail  to  be  keepit,  and  put  in  execution.  To  mak  constitvtions 
"  quhilk  conceme  rh  v^tmv  in  the  kirk,  for  the  decent  order  of 
"  these  particular  kirks  where  they  governe  ;  provyding  they  al- 
**  ter  no  rewls  made  by  the  generall  or  provincial!  assemblies,  and 
**  that  they  mak  the  provinciall  assemblies  foresein  of  these  rewls 
^^  that  they  sal  mak,  and  abolish  them  that  tend  to  the  hurt  of  the 
^*  same. 

^^  14.  It  hes  power  to  excommunicat  the  obstinat. 

"  15.  The  power  of  election  of  them  who  beir  ecclesiasticatt 
*'  charges^  perteinis  to  this  kynde  of  assemblies  within  thair  awin 
*^  bounds,  being  well  erectit,  and  constitute  of  many  pastors  and 
*^  elders  of  sufficient  abilitie. 

*^  16.  By  the  like  reason  their  deposition  also  perteins  to  this 
**  kynde  of  assemblie,  as  of  them  that  teich  errouious  and  corrupt 
**  doctrines ;  that  be  of  sclanderous  lyfe,  and  efter  admonition  de- 
**  sist  not;  that  be  gine  to  schisme  or  rebellion  against  the  kirk«  and 
^^  manifest  blasphemy,  simonie,  corruption  of  brybes,  falsctt,  per- 
*^  jurie,  whoredome.  thift,  drunkenness,  feghting  worthy  of  punish- 
*^  ment  be  the  law,  usurie,  dancing,  infamie,,and  all  uthers  that 
*^  deserve  separation  fra  the  kirk  ;  these  also  who  are  fund  alto- 
^*  gither  unsufficient  to  execute  their  charge  sould  be  deposit—' 
*^  quhair  of  uther  kirks  wald  be  advertisit,  that  they  receive  not 
*^  the  persons  deposit. 

**  17.  Yet  they  aucht  not  to  be  deposit,  wha  throw  age,  sick- 
**  ness,  or  uther  accidents,  become  unmeit  to  do  thair  office ;  in  the 
^<  quhilk  case  thair  honour  sould  remain  to  them,  their  kirk  sould 
^*  maintain  them  ;  and  uthers  aucht  to  be  providit  to  do  thair  office. 

"  18.  Provinciall  assemblies  we  call  lawful  conventions  of  the 
*^  pastors,  doctors,  and  uther  cldaris  of  a  province,  gatherit  for  the 
**  common  affaires  of  the  kirkes  thereof,  quhilk  also  may  be  callit 
**  the  conference  of  the  kirk  and  brethren. 

**  19.  Thir  assemblies  are  institutp  for  weighty  matters,  to  be 
*^  intreatit  be  mutuall  consent  and  assistance  of  the  brethren  with- 
**  in  that  province,  as  neid  requyres. 

**  20.  This  assemblie  has  power  to  handle,  order,  and  redresso 
^*  all  things  ommittit  or  done  amisse  in  the  particular  assemblies. 
^^  It.  hes  power  to  depose  the  office-beirirs  of  that  province  for  gude 
**  and  just  causes  deserving  ileprivation.     And  generallie  thir  a»- 
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^aemblies   have  tbe  haill  power  of  the  particular  elderschips, 
"  whairof  they  are  collectit. 

'*  21.  The  nationall  assemblre,  quhilk  is  general!  to  us,  is  a  law- 
*^  fill  convention  of  the  haill  kirks  of  the  realm  or  nation,  where  it 
'^  is  osit  and  gatherit  for  the  common  affaires  of  .the  kirk  ;  and 
"  may  be  callit  the  generall  elderschip  of  the  haill  kirk  within  the 
**  realme.  Nane  ar  subject  to  repaire  to  this  assemblie  to  vote 
*'  bot  eclesiasticall  persons,  to  sic  a  number  as  shall  be  thocht  gude 
^'be  ilk  same  assemblie  ;  not  excluding  uther  persons  that  will  re- 
*'  paire  to  the  said  assemblie  to  propone,  heir,  and  reason. 

*^  22.  This  assemblie  is  institute,  that  all  things  aither  oroittit 
"  or  done  amisse  in  the  provinciall  assemblies,  may  be  redressit 
^  and  handlit ;  and  things  generally  serving  for  the  weill  of  the 
*'  haill  bodie  of  the  kirk  within  the  realme  may  be  foirsein,  intrea- 
'*  tit,  and  set  furth  to  Godis  glorie. 

''  23/  It  sould  take  cair,  that  kirks  be  plantit  in  places  quhair 
^  they  are  not  plantit.  It  sould  prescryve  the  rewU  how  the  uther 
'*  twa  kinds  of  assemblies  sould  proceid  in  all  things. 

*^  24>.  This  assemblie  sould  tak  heid,  that  the  spirituall  juris- 
**  diction  and  civill  be  not  confoundit  to  the  hurt  of  the  kirk  ; — 
''  That  the  patrimonic  of  the  kirk  be  not  consumit  nor  abusit ; 
"  and  generallie  concerning  all  weighty  affaires  that  concerne  the 
'*  Weill  and  gude  order  of  the  haill  kirks  of  the  realm,  it  aucht  to 
^  interpone  authority  thairto. 

'*  25.  There  is  besydes  these,  anuther  mair  generall  kynde  of 
^  assemblie,  quhilk  is  of  all  nations  and  estaits  of  persons  within 
^  the  kirk,  representing  the  universall  kirk  of  Christ ;  quhilk  may 
**  be  callit  properlie  the  Generall  Assemblie  or  generall  councell 
^' of  the  haill  kirk  of  God. 

'*  These  assemblies  wer  appoyntit  and  callit  together  special- 
^  ly  when  ony  great  schisme  or  contraversie  in  doctrine  did  aryse 
"inthe  kirk,  and  were  convocat  at  command  of  godlie  emperours 
^  being  for  the  tymc,  for  avoiding  of  schismes  within  the  universal 
^  kirk  of  God  ;  quhilk  because  they  apperteine  not  to  the  particu- 
"  kr  estait  of  ane  realme,  we  ceis  further  to  speak  of  them.*" 

I  forbear  to  notice  those  parts  of  the  Book  of  Discipline  which 
do  not  touch  the  points  involved  in  the  present  argument,  and  I  pass 
over,  therefore,  what  relates  to  the  patrimony  of  the  kirk, — the 
limitation  of  the  power  of  the  civil  Legislature, — the  grievance 
and  abuse  of  orders  or  degrees  among  the  clergy,  as  in  the  Epis- 
copal polity,  and  many  other  matters.  But  1  may  notice  the  fol- 
lowing sections  in  chapter  12th  touching  ^^  certain  special  heads  of 
•*  reformation  which  we  crave.*** 

^  9l  The  libertie  of  the  election  of  persons  callit  to  the  eccle- 
^  siasticall  functions,  and  observit  without  interruption  swa  lang 
"  as  the  Kirk  was  not  corruptit  be  antichrist,  we  desyre  to  t^ 
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"  restorit  and  retenit  within  this  realine.  Swa  that  nane  be  in- 
"  trusit  upon  ony  congregation,  eithir  be  the  prince  or  ony  infe- 
**  rior  person,  without  lawful  election  and  the  assent  of  the  people 
*'  owir  ^uham  the  person  is  placit ;  as  the  practise  of  the  apostolical 
^'  and  primitive  Kirk,  and  gude  order  craves. 

"  10.  And  because  this  order,  quhilk  God's  word  craves,  can- 
**  not  stand  with  patronages  and  presentation  to  benefices  usit  in 
*'  the  Paipes  Kirk  ;  we  desyre  all  them  that  trewlie  feir  God  ear- 
*^  nestlie  to  consider,  that  for  swa  meikle  as  the  names  of  patro- 
^^  nages  and  benefices,  together  with  the  effect  thairof,  have  ilowit 
**  fra  the  Paip  and  corruption  of  the  canon  law  only,  in  so  far  as 
**  thereby  ony  person  was  intrusit  or  placit  owir  kirks  having  cu^ 
**  ram  animarum.  And  for  swa  meikle  as  that  manner  of  pro- 
'^  ceeding  hes  na  ground  in  the  word  of  God,  but  is  contrar  to 
^^  the  same,  and  to  the  said  libertie  of  election,  they  aucht  not 
^*  now  to  have  place  in  this  licht  of  reformation.  And,  therefore, 
"  quhasumever  will  embrace  God's  word,  and  desyre  the  king. 
**  dome  of  his  Son  Christ  Jesus  to  be  advancit,  they  will  also  em* 
**  brace  and  receive  that  policie  and  order  quhilk  the  Word  of 
"  God  and  upright  estait  of  his  Kirk  craves,  otherwise  it  is  in  vaine 
^*  that  they  have  profest  the  same. 

^Ml«  Notwithstanding  as  concerning  uther  patronages  or  be- 
^^  nefices  that  have  not  curam  animarum^  as  they  speak  ;  such  as 
^^  ar  chaplanries,  prebendaries,  foundit  upon  temporall  lands,  an*- 
*'  nualls,  and  sick  lyke,  may  be  reservit  unto  the  ancient  patrones, 
*^  to  dispone  thairupon,  quham  they  vaike,  to  schulis  and  bursars, 
"  as  they  are  requyrit  be  Act  of  Parliament.'' 

Now,  then,  the  Court  will  see  the  views  with  which  the  Church 
went  into  the  conference  in  15 92,  and  which  were  under  the  con«» 
sideration  of  the  Legislature  when  they  passed  the  two  acts  in  that 
year,  and  which,  I  agree,  are  to  be  viewed  as  one  enactment, 
namely,  cap.  1 16  and  117  of  1592. 

I  must  go  over  them  at  length. 

The  Act,  1592,  c.  116  is  intituled  "  Ratification  of  the  liberty 
"  of  the  trew  Kirk  :  Of  Generall  and  Synodal  assemblie  :  Of 
"  Presbyteries  :  Of  Discipline.  All  Laws  of  Idolatrie  ar  abro- 
**  gate :  Of  presentation  to  benefices. — Our  Soveraine  Lord  and 
*^  Estaites  of  this  present  Parliament ;  following  the  iovabil  and 
^*  gude  exemple  of  their  Predecessours :  Hes  ratified  and  appreev- 
^*  ed,  and  be  the  tenour  of  this  present  act,  ratifies  and  apprevis 
'^  all  liberties,  priviledges,  immunities  and  freedoms  quhatsumever, 
*<  given  and  granted  be  his  Hienesse,  his  llegentes  in  his  name, 
"  or  onie  of  his  Predecessours,  to  the  trew  and  halie  Kirky  pre- 
*'*  sently  established  within  this  Realm  ;  and  declared  in  the  first 
**  Act  of  his  Hienesse  Parliament,  the  twentie  day  of  October,  the 
**•  zeir  of  God,  ane  thousand,  five  hundreth,  three-scoir  ninetene 
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"  zeires :  and  all  and  whatsumever  Acts  of  Parliament,  and  sta- 
^  tutes  maid  of  before,  be  his  Hienesse,  and  his  Hegentes ;  anent 
*^  the  Ubertie  and  freedom  of  the  said  Kirk  :  And  specially,  the 
^  first  Act  of  the  Parliament,  halden  at  Eainbur^k^  the  twentie 
**  foure  daie  of  October,  the  zeir  of  God,  ane  thousand,  five  hun- 
**  dreth,  fourscore  ane  zeires,  with  the  haill  particular  Acts  there 
'*  mentioned  :  Quhilk  sail  be  als  sufficient  as  gif  the  samin  were 
"  her&  expressed.     And  all  other  Acts  of  Parliament  maid  sen- 
**  sine,  \nfavotir  of  the  true  Kirk ;  And  siklike,  ratifies  and  ap- 
**  preivis,  the  general  Assemblies  appointed  be  the  said  Kirk  :  And 
*'  declares,  that  it  sail  be  lauchfull  to  the  Kirk  and  Ministers  every 
*'  zeir  at  the  least,  and  oftener  fro  re  nuta  as  occasion  and  neces- 
^  sity  sail  require,  to  hald  and  keepe  general  Assemblies  :  Pro- 
"  viding  that  the  King's  Majesty,  or  his  Commissioners  with  them  ^ 
'^  to  be  appoynted,  be  his  Hienesse,  be  present  at  ilk  general  As« 
*'  semblie,  before  the  dissolving  then^of,  nominate  and  appoynt 
^'  time  and  place,  quhcn  and  quhair  the  nixt  General  Assemblie 
^'  tall  be  halden  :  and  in  case  naither  his  Majesty,  nor  his  said 
'^  Commissioners  bcis  present  for  the  time  in  that  Toun,  quhair 
**  the  said  General  Assemblie  beis  halden  :    I  hen  and  in  that  cas^, 
^  it  sail  be  lesum  to  the  said  General  Assemblie,  be  themselves,  to 
**'  nominate  and  appoynt  time  and  place,  quhair  the  nixt  general 
^  assembly  of  the  Kirk  sail  be  keiped  and  halden,  as  they  have 
'^  bene  in  use  to  do  thir  times  by  past.     And  als  ratifies  and  ap- 
**  previs,  the  Synodicall  and  Provinciail  Assemblies,  to  be  halden 
"  be  the  said  Kirk  and  Ministers,  twise  ilk  zeir,  as  they  have  bene, 
**  and  ar  presently  in  use  to  do,  within  every  Province  of  this 
"  Kealme ;  and  ratifies  and  apprevis  the  Presbyteries,  and  parti- 
"^  cular  ^es&iones,  appoynted  be  the  said  Kirk«  with  the  haill^'ii- 
"  rUdicthn  and  discipline  of  the  same  Kirk,  ag^ied  upon  by  his 
**  Majesty  in  conference  had  be  his  Hienesse,  with  certain  of  the 
**  Ministers,  conveened  to  that  effect :  of  the  quhilkes  articles  the 
**  ienouT foliowes. 

Your  Lordships  will  observe  the  extreme  caution  with  which  this, 
the  general,  part  of  the  statute  is  framed.  There  is  no  general  grant 
of  power  or  authority  to  the  Church.  1  he  act  ratifies  and  ap- 
proves of  the  privileges  prrviously  granted  by  any  former  acts  in 
favour  of  the  True  and  Holy  Kirk.  But  it  goes  no  further. 
There  is  not  a  word,  it  will  be  observed,  of  acknowledgment  of 
any  power,  authority,  or  jurisdiction  not  previously  granted,  or  by 
this  present  act  contierred.  The  Second  Book  of  Discipline  was 
before  the  government.  It  had  been  so  for  years.  It  was  the  scheme 
of  the  Church — long  considered,  well  matured,  and  frequently  dis- 
cussed in  conferences  between  the  ministers  and  the  Commission- 
ers of  the  State.  It  contained  an  anxious  description,  intended 
far  the  adoption  of  the  State,  of  the  power  and  authority  of  the 
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Church,  and  of  the  principles  which  ought  to  regulate  the  ap- 
pointment of  its  office-bearers.  The  whole  of  this  general  part  of 
the  Book  (jf  Discipline  is  laid  aside.  The  Legislature  merely  con- 
firms the  privileges  previously  given  by  itself  to  the  true  Church. 
It  sanctions  the/brm  of  policy  by  Presbyteries,  Synods,  and  Ge- 
neral Assembies,  carefully  omitting  all  notice  of  the  powers 
claimed  for  the  same,  and  leaving  them  simply  to  treat  of  the 
matters  which  belonged  to  the  Church,  and  for  which  no  further 
powers  were  necessary.  But  then  the  act  further  proceeds  (being 
the  first  Parliamentary  recognition  and  establishment  of  preahy^ 
teries)  to  set  forth  what  authority  and  jurisdiction  should  belong 
•to  them:  And  this  was  very  necessary.  Previously,  the  superin- 
tendents had  exercised  a  sort  of  Episcopal  charge  and  authority 
'  within  their  bounds,  aided  by  occasional  but  very  irregular  meet- 
ing of  the  clergy  of  the  provinces.  But  the  Church  government 
had  been  in  truth  carried  on  by  the  General  Assembly,  in  which 
every  thing  originated,  and  which  was  practically  the  only 
Church  Court  at  least  known  to  the  Legislature.  The  prin- 
ciple of  Presbytery  was  just  the  reverse.  The  presbyteries  con- 
sisting of  but  a  few  members  of  a  small  number  of  contiguous  pa- 
rishes— the  radical  courts,  as  they  were  termed, — were  to  become 
the  main  and  ordinary  machinery  for  the  government  of  the 
Church ;  all  matters  of  discipline,  of  ecclesiastical  jurisdiction,  of 
collation,  trial,  deprivation,  were  to  originate  in  them^  with  a  power 
of  appeal  to  the  Synod,  and  then  to  the  General  Assembly.  This 
is  the  great  principle  of  presbytery,  and  herce  in  this  act,  (the 
Charter  of  Presbytery,)  it  was  necessary  to  define  the  jurisdiction 
of  these  new  courts,  the  presbyteries,  which  this  act  first  recognized. 
But  how  is  that  done  ?  In  the  most  cautious  and  anxious  manner 
possible.  You  will  observe  that  the  statute  approves  of  the  pres- 
byteries ^*  with  the  hail  jurisdiction  and  discipline  of  the  Kirk, 
**  agreed  upon  by  his  Majesty,  in  conference  had  by  him  with  cer- 
♦*  tain  of  the  ministers,  q/'^/ze  Hykkh  articles  thetenorfollows^  There 
is  no  general  confirmation  of  the  jurisdiction  claimed  by  the  Church 
either  in  its  Assemblies  or  in  its  presbyteries.  But  there  is  an  adop- 
tion of  the  jurisdiction  and  discipline,  so  agreed  upon^  the  specific 
articles  of  which  are  embodied  in  the  statute.  And  then  when  the 
articles  oi  this  jurisdiction  and  discipline  are  to  be  set  forth,  the 
Legislature  lays  aside  the  whole  general  part  of  the  Book  of  Disci- 
pline contained  iu  the  first  six  chapters.  Nay,  it  is  very  remarkable, 
if  you  will  take  the  trouble  of  comparing  the  first  part  of  the  seventh 
chapter,  as  to  the  Assemblies  of  the  Church  for  which  the  Second 
Book  of  Discipline  claims  very  high  powers  and  authority,  the 
statute  lays  aside  that  general  part  also.  It  first  introduces  some 
very  cautious  and  limited  regulations  as  to  the  assemblies  of  the 
Church — limiting  their  province  to  matters  of  advice,  and  to  the 
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powers  competent  also  to  presbyteries,  and  to  the  review  of  the 
proceedings  of  the  latter,  and  then  follows  the  important  part  of 
the  act,  for  the  present  argument,  relating  to  presbyteries. 

When  I  come  to  the  passage  in  the  statute  lying  before  your 
Lordships  which  relates  to  the  presbyteries,  I  will  take  the  liberty 
of  reading  the  corresponding  portion  in  the  seventh  chapter  of 
the  Second  Book  of  Discipline,  which  the  act  embodies  and  tran- 
scribes (you  will  find  almost  identically,)  in  the  words  of  the  Book 
cf  Discipline,  requesting  your  Lordships  to  compare  what  I  read 
with  the  terms  of  the  statutes. 

Let  me  now  proceed  with  the  statute. 

**  Maters  to  be  entreated  in  Provincial  Assemblies  :  Thir  As- 
"  semblies  ar  constitute  for  weichtie  maters,  neces^ar  to  be  en- 
**  treated  be  mutual  consent,  and  assistance  of  brethren,  within  the 
"  Province,  as  neede  requiris.  This  Assemblie  hes  power  to 
*^  handle,  ordour,  and  redresse,  all  things  omitted  or  done  amisse 
**  in  the  particular  assemblies.  It  hes  power  to  depose  the  office- 
*^  bearers  of  that  Province,  for  gude  and  just  cause,  deserving  de- 
**  privation :  And  generally,  thir  assemblies  hes  the  haill  power 
**  of  the  particular  Eldershippes,  quhairof  they  are  collected. 
**  Matrrs  to  be  intreated  in  the  Presbyteries. 

(The  Dean  then  turned  to  and  read  the  corresponding  passages 
in  the  Second  Book  of  Discipline,  and  begged  the  Court  to  look  to 
what  follows  in  the  statute.) 

'*  The  power  of  the  Presbyteries  is  to  gure  diligent  laboures  in 
**  the  boundes  committed  to  their  charge :  That  the  Kirks  be 
^  keeped  in  gude  ordour.  To  enquire  diligently  of  naughty  and 
**  ungodly  persons :  And  to  travel  to  bring  them  in  the  way  againe 
*'  be  admonition,  or  threatning  of  God^s  judgements,  or  be  correc- 
*'  tion.  It  appertaines  to  the  Eiderschippe,  to  take  heede,  that 
**  the  word  of  God  be  purely  preached  within  their  boundes. 
*'  The  Sacraments  richtly  ministred,  tlie  Discipline  enterteined : 
*^  And  Ecclesiastical  guddes  uncbrruptly  distributed.  It  belang- 
**  is  to  this  kinde  of  Assemblies,  to  cause  the  ordinances  maid  be 
**  the  Assemblies,  Provincialles,  nationals  and  generals,  to  bee 
^*  keeped  and  put  in  execution,  to  make  constitutions,  quhilk  con- 
*'  cemis  to  prepon  (using  the  Greek  term)  in  the  £[irk,  for  decent 
<*  ordour,  in  the  particular  Kirk,  quhair  they  goveme ;  Providing 
**  that  they  alter  na  rules  maid  be  the  Provincial,  or  General  As- 
**  semblies :  And  that  they  make  the  Provincial  Assemblies  fore- 
*^  saids,  privy  of  the  rules  that  they  sail  make :  And  to  abolish 
**  constitutiones  tending  to  the  hurt  of  the  same.  It  hes  power 
^  to  excommunicate  the  obstinate  formal  Process  being  led,  and 
••  dew  interval  of  times  observed.** 

Here  the  Statute  stops,  if  I  mistake  not,  and  goes  on  as  to  par- 
ticular kirks ;  does  it  not  ? 
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Lord  Gillies. — Yes. 

But  the  Book  of  Discipline  goes  on  as  to  the  powers  of  Presby- 
tery thus, — "  15.  The  power  of  Election  of  thera  who  heir  Eccle^ 
**  suMticall  charges  perteines  to  this  kynde  of  Assemblie  within 
*^  thair  awin  bounds  being  well  erectit,  and  constitute  of  many 
^*  pastors  and  elders  of  sufficient  abilitie.'*'    This  is  omitted  in  the 
statute — while  all  the  preceding  expressions  are  taken  verbattm 
from  the  Book  of  Discipline,  even  the  Greek  expression. — Can 
*any  deduction,  then,  be  clearer  than  this  proof  of  the  anxiety 
and  deliberation  with  which   the    Legislature  laid  aside  every 
portion  and  expression  of  the  Second  Book  of  Discipline  which 
tended  to  vest  vague  and  indefinite  power  in  the  Church, — to  sanc- 
tion the  pretensions  it  had  brought  forward, — or  practically  to  ac- 
complish the  ends  already  mentioned  which  the  clergy  had  in  view. 
It  was  the  Second  Book  of  Discipline  which  was  before  the  State. 
It  had  been  the  subject  of  the  conference.     The  question  was, 
how  much  should  be  adopted  ?  how  much  rejected  ?     You  see  it 
takes  the  very  words  of  the  portion  it  meant  to  adopt. — It  omits, 
even  in  the  course  of  such  portions,  whatever  went  beyond  the 
views  of  the  State,  and  it  lays  aside  altogether  the  general  expo- 
sition of  principles, — the  acknowledgment  of  power  in  the  Church; 
— the  doctrine  it  asserted  as  to  the  calling  of  office-bearers, — ^and 
whatever  tended  to  give  to  the  Church  the  authority  and  power 
it  was  desirous  to  obtain.     It  wholly  omits  the  assertion  of  tha 
power  to  legislate.    It  wholly  omits  the  two  points  of  Doctrine  re- 
specting the  election  of  ministers, — the  nomiiration  by  the  Church, 
and  the  will  of  the  people.    And  yet  the  Church  now  tells  us  that 
they  possess  this  very  power  to  legislate,  and  that  the  will  of  the 
people  must  be  sufficient  to  exclude  any  pastor  to  whom  they  ob- 
ject, in  direct  opposition  to  the  anxious  care  with  which  the  act 
1592  excludes  all  acknowledgment  of  those  points.     I  should  like 
to  know  why  the  Church  does  not  claim  the  actual  right  to  nomi- 
nate and  appoint  ministers.     The  one  assertion  would  be  as  con- 
sistent with  this  statute  as  the  assumption  of  the  other  point 
They  support  the  assumption  of  the  latter  by  tlie  authority  of  the 
Second  Book  of  Discipline.     If  good  to  them  for  that  purpose,  it 
ought  equally  to  support  the  other  claim. 

But  I  go  on  with  the  statute  '^  Anent  particular  kirks,  gif  they 
*^  be  lauchfully  ruled,  be  sufficient  Ministry  and  Session.  They 
*^  have  power  and  jurisdiction  in  their  awin  Congregations,  in  mat- 
**^  ters  Ecclesiastical.  And  decernis  and  declairis  the  saids  As- 
^^  semblies.  Presbyteries,  and  Scssiones,  Jurisdiction  and  Disci- 
^^  pline  thereof  foresaid,  to  be  in  all  times  cumming  maist  just, 
**  gude,  and  godly  in  theselfe,  Notwithstanding  of  quhat-sumever 
*<  Statutes,  Actes,  Canone,  Civill,  or  Municipal  Lawes,  made  in 
"  the  contrare.  To  the  qubilkis  and  every  ane  of  them,  thir  pre- 
**  sentes  sail  make  ezpresse  derogation :   And  because  there  ar 
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"  divers  Actes  of  Parliaroent,  maid  in  favour  of  the  Papistical 
"  Eirke,  tending  to  the  prejudice  of  the  liberty  of  the  trew  Kirk 
^  of  God,  presently  professed  within  this  Realme,  jurisdiction  and 
^'  discipline  thereof;  Quhilk  standi*  zit  in  the  buikes  of  the  Actes 
"  of  Parliament,  nocht  abrogated  nor  annulled  :  Therefore  his 
**'  Hienesse,  and  Estaites  fore^^aids,  hes  abrogated,  cassed,  and  an- 
"  nulled,  and  be  the  tenour  hereof,  abrogatis,  cassis  andYannullis 
*<  all  Actes  of  Parliament  made  be  ony  of  his  Hiencss^  Predeces- 
*''  soires,  for  maintenance  of  superstition  and  idolatry,  with  ail  and 
*'  quhatKumever  Acts,  Lawes  and  statutes,  maid  at  ony  ;time,('be* 
^'  fore  the  day  and  dait  hereof,  against  the  liberty  of  the  trew 
"  Kirk,  Jurisdiction  and  discipline  thereof,  as  the  samin  is  used 
''  and  exercised  within  this  Realme. 

*^  And  in  speciall,  that  part  of  the  Act  of  I'arliament  halden 
"  at  Strivilinfr^  the  fourth  day  of  November y  the  zeir  of  God, 
**  ane  thousand,  four  hundredth,  fourty  three  zeirs,  commaund- 
**  ing  obedience  to  be  given  to  Eugeniujf  the  Paipe  for  the  time: 
*'  the  Acte  made  be  King  James  the  thrid^  in  his  Parliament 
"  halden  at  Edinburgh  the  twenty  four  day  of  February  the 
"  zeir  of  God,  ane  thoui^rid,  four  hundredth,  fourscor  zeires  : 
*'  and  all  utheris  actes  quhairby  the  Paipis  authority  is  establish. 
*  ed.  The  Acte  of  King  James  the  thrid^  in  his  Parliament 
**  halden  at  Edinburgh^  the  twenty  day  of  November^  the  zeir  of 
^'  God,  ane  thousand,  four  hundredth,  three  scor  nine  zeires, 
^  anent  the  Satierday,  and  uther  vigiles  to  be  halie  dayes,  from 
^^  Evensang  to  £veni»ang. 

"  Item,  that  part  of  the  Act,  maid  by  the  Queetie  Regent^  in 
**  the  Parliament  halden  at  Edinbvrgh^  the  first  day  of  Fvbruar^ 
"  the  zeir  of  God,  ane  thousand,  five  hundredth  fifty-ane  zeirs, 
'*  giving  special  licence  for  holding  of  Vasche  and  ZiUe.  Item 
*^  The  Kiogis  Majesty,  and  Estaitis,  foresaidis,  declaris,  that 
"  the  129  Acte  of  the  Parliament,  halden  at  Edinbur^h^  the  xxij 
**day  of  Maij,  the  zeir  of  God,  ane  thousand,  five  hundredth, 
**  fnurscoir,  four  zeires,  sail  naways  be  prejudicially  nor  dtrogate 
'*  ony  thing  to  the  privilege  that  God  has  given  to  the  spirituall 
"  office-bearers  in  the  Kirk,  concerning  heads  of  Religion,  mat- 
^'  ters  of  Hcresie,  Excommunication,  collation  or  deprivation  of 
^^  Ministers,  or  ony  siklike  essential  censours,  especiallieground- 
'*  ed,  and  havand  warrand  of  the  Word  of  God.'' 

Observe  it  is  chapter  129  of  the  Act  1584  which  is  here  re- 
ferred to.  This,  you  will  remember,  is  the  general  act  giving  the 
King  and  his  Council  authority  and  jurisdiction,  not  only  over 
all  Estates,  spiritual  as  well  as  temporal,  but  constituting  them 
judges  as  to  all  persons  whether  of  spiritual  estate  or  functions ; 
and  in  all  matters,  although  spiritual.  Without  actually  repealing 
this  act,  it  is  declared  not  to  derogate  from  the  privileges  of  the 
Church  in  the  matters  herein  'specified  ;*— but  you  will  recollect, 
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that  another  statute  in  the  same  year,  cap.  133,  vested  in  the 
Bishops,  and  other  judges  appointed  by  the  King  in  ecclesiastical 
causes,  the  power  of  collation  and  corresponding  jurisdiction. 
This,  then,  was  to  be  repealed.  Provision  was  to  be  made  for 
vesting  the  power  of  collation  in  the  Presbyteries:  Here  was  the 
fitting  occasion  to  regulate  and  provide  for  the  appointment  and 
nomination  of  ministers,  according  as  the  Legislature  choose  to  re- 
gulate  the  matter :  And  the  provision  actually  made  is  Si.  grant 
to  Presbyteries  of  the  power  of  Collation,  and  a  reservation  to 
patrons  of  their  right  of  nomination,  followed  "also  with  an  im- 
perative obligation  on  Presbyteries,  in  order  to  secure  that  right 

"  Item,  Our  Soveraine  Lord,  and  Estaitis  of  Parliament  fore- 
<*  saids,  abrogatis,  cassis,  and  annul  lis,  the  Act  of  the  same  Par- 
<*  liament,  halden  at  Edinburgh^  the  said  zeir,  ane  thousand,  five 
<*  hundredth,  fourscoir  four  zeires,  granting  commission  to  Bi- 
<<  schoppes,  and  utheris  Judges,  constitute  in  Ecclesiasticall 
**  causes,  to  receive  his  Hienesse  presentations  to  benefices,  to 
*^  give  collation  thereupon  :  and  to  put  ordour  in  all  causes  Ec- 
**  clesiasticall :  quhilk  his  Majesty  and  Estates  foresaidis,  de- 
<<  Claris  to  be  expired  in  the  selfe«  and  to  be  null  in  time  cum- 
**  ming,  and  of  nane  availl,  force  nor  effect.  .  And  therefore  or- 
<*  dainis  all  presentations  to  Benefices,  to  be  direct  to  the  parti- 
<^  cular  Presbyteries,  in  all  time  cumming:  with  full  power  to 
**  give  collation  thereupon  ;  And  to  put  ordour  to  all  maters  and 
<*  causes  Ecclesiasticall,  within  their  boundes,  according  to  the 
<^  discipline  of  the  Kirk  :  Providing  the  foresaids  Presbyteries 
**  be  bound  and  astricted,  to  receive  and  admitt  quhatsumever 
*^  qualified  Minister,  presented  be  his  Majesty,  or  laick  patrones.^ 

The  general  expressions  in  the  second  last  sentence,  **  to  put 
'^  order  to  all  matters,  and  causes  ecclesiastical  according  to  the 
**  discipline  of  the  Kirk,^^  are  in  truth  equally  guarded  with  the 
rest  of  the  act:  1.  That  is  given  to  Presbi/teries^  and  so  draws 
back  to  the  general  description  of  the  powers  of  Presbyteries; 
2.  It  is  of  matters  and  causes  within  tlieir  bounds  which  excludes 
all  general  legislation^  and  limits  the  expression  to  the  matters 
and  causes  arising  within  their  l)ounds.  3.  It  imports  opinion 
and  judgment  by  the  Presbytery  itself^  loading  to  a  review  by  the 
superior  Church  Courts.  4.  "According  to  the  discipline  of  the 
"  Kirk,'^  arc  words  equally  guarded,  for  it  relates  to  the  discipline 
respecting  Presbyteries,  and  that  had  been  previously  defined  and 
settled  in  the  most  precise,  explicit,  and  guarded  manner. 

The  next  act  is  clearly  part  of  the  same  enactment.  "  Act 
"  1592,  c.  117.  Vnqualified  persones  being  deprived,  rhe  bene- 
"  fice  vaikis,  and  the  Patron  not  presentand,  the  richt  of  presen- 
"  tation  pertaines  to  the  Presbytery,  but  prejudice  of  the  tackes, 
"  set  be  the  person  deprived. 

••  Our  Soveraine  Lord  Considering  the  great  abuses  quhilkis 
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''  ar  laitly  croppen  in  the  Kirk,  throw  the  misbehaviour  of  sik 
*'  persones,  as  ar  provided  to  Ecclesiasticall  functions  :  sik  as 
"  Parsonages  and  Vicarages,  within  ony  parochin,  and  thereafter 
"  neglecting  their  charge,  ather  leave  their  cure,  or  els  commit- 
"  tissik  crimes,  fauites,  or  enormities,  that  they  a^  found  worthy 
"  of  the  sentence  of  deprivation,  ather  before  their  awn  Presby- 
"  terie,or  else  before  the  Synodal!  or  Generall  assemblies.  Quhil  k 
'^  sentence  is  the  lesse  regarded  be  them,  Because  albeit  they  be 
'*  deprived  of  their  function  and  cure  within  the  Kirk  :  zit  they 
*'  thinke  they  may  bruike  lawfully  the  profiles  and  rentes  of 
"  their  saids  benefices,  enduring  their  life-rentes,  notwithstand- 
"  ing  the  said  sentence  of  deprivation  :  Therefore,  our  Soveraine 
^  Lord,  with  advice  of  the  Staitis  of  this  present  Parliament^ 
"  declaris,  that  all  and  quhatsumever  sentences  of  deprivation, 
^  ather  pronounced  already,  or  that  happenis  to  be  pronounced 
"  hereafter,  be  ony  Presbyterie,  Synodall,  or  General  assemblies, 
"  against  ony  Parson  or  Vicar,  within  their  Jurisdiction,  provid- 
"  ed  sen  his  Hienesse  Coronation  :  All  Parsones,  provided  to 
"  Parsonages  and  Vicarages,  quha  hes  voit  in  Parliament,  secreit 
"  Councell  and  Session,  or  provided  thereto  of  auld,  before  the 
*•  Kingis  Coronation,  (And  Maister  George  Young^  Arch-dean 
"of  6^ain/  Andrewes^  being  especially  excepted,)  is,  and  sail  be 
**  repute  in  all  Judgemenies,  ane  just  cause  to  'secluc^e  the  per- 
*'  son  before  provided,  and  then  deprived  from  all  profites,  com- 
^  modities.  rentes  and  dewties  of  the  said  Parsonage  and  Vicar- 
"  age,  or  benefice  of  Cure  :  And  that  ather  by  way  of  action, 
**  exception,  or  reply.  And  that  the  said  sentence,  of  depriva- 
"  tion,  sail  be  ane  sufficient  cause  to  make  the  said  Benefice  to 
"  vaike  thereby.  And  the  said  sentence  being  extracted,  and 
**  presented  to  the  Patron,  the  said  Patrone  sail  be  bound  to  pre- 
'^  sent  ane  qualified  person  of  new  to  the  Kirk,  within  the  space 
*'  of  sex  moneths  thereafter:  And  gif  he  failzie  to  do  the  same, 
^  the  said  Patrone  sail  tine  the  right  of  presentation,  for  that 
'*  time  allanerly :  And  the  richt  of  presentation  to  be  devolved 
"in  the  handes  of  the  Presbytery,  within  the  quhilk  the  benefice 
"  lies;  to  the  effect  that  they  may  dispone  the  same,  and  give 
"  collation  thereof,  to  sik  an  qualified  person  as  they  sail  think 
*'  expedient.  Providing  allwayes,  in  case  the  Presbytery  refuses 
**  to  admit  ony  qualified  Minister,  presented  to  them  be  the  Pa- 
*^  trone ;  It  sail  be  lauchfuU  to  the  Patrone  to  retain  the  haiU 
^^frttitea  of  the  said  Benefice  in  his  awin  handes,"^ 

Now,  then,  on  these  Acts  of  Parliament,  I  think  I  may  safely 
wk  your  Lordships,  whether  most  of  the  propositions  I  ventured 
to  stale  yesterday  are  not  already  satisfactorily  established  ?  As 
to  the  claims  on  the  part  of  the  Church,  I  would  wish  to  know 
what  exactly  is  the  Plea  regarding  the  Second  Book  of  Discipline, 
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and  the  deduction  my  learned  friend  made  from  it  ?  Is  it  that  the 
Second  Book  of  Discipline  is  the  law  of  the  land  ?  Then  if  they 
go  on  article  6,  declaring  that  there  could  be  no  intrusion  of  any 
pastor  against  the  icill  of  the  congregation,  and  defend  the  veto 
act,  because  this  doctrine,  being  in  the  Second  Book  of  Discipline, 
is  part- of  the  law  of  Scotland  ;  why  do  they  not  also  go  on  the 
precediTtg  article,  and  maintain  that  patronage  and  election  are 
in  the  presbytery  or  eldership?  The  one  article  must  be  in  force 
as  well  as  the  other  if  you  go  beyond  the  Act  of  Parliament,  and 
claim  authority  for  the  Second  Book  of  Discipline.  Is  thi^ir  plea, 
that  the  Second  Book  of  Discipline  is  the  law  of  the  Church  ?  Then 
they  should  claim  the  power  of  election,  and  every  other  power  as- 
serted in  the  Book  of  Discipline.  But  after  this  statute,  what  laws 
of  the  Church,  inconsistent  with  the  statute  on  points  apecwUy 
provided  for y  or  sedulously  omitted  to  be  granted  to  the  Church, 
can  be  recognized  in  a  court  of  justice  P  Here,  again,  attend  to  the 
importance  of  Mr  BelPs  question,  ^*  Who  was  authorized  in  this 
"  conference  iogive  up  the  rights  of  the  Church  f^  You  will  now 
see  the  importance  of  the  point  involved  in  this  question,  and  the 
extraordinary  position  taken  by  the  Church,  whep,  after  the  lapse 
of  two  centuries  and  a  half,  they  wish  to  throw  open  the  condi- 
tions,  on  which  they  werp  thus  formally  adopted  by  statute  as 
an  establishment,  and  to  revive  the  notion  of  inalienable  power, 
derived  from  divine  right.  I  say  that,  whether  in  ecclesicutical 
or  civil  matters^  the  Church  got  no  power  to  legislate  or  regulate 
any  matter,  inconsistent  with  the  provisions  of  this  statute,  or  6^- 
i^o/id  its  purview  and  the  powers  specially  granted. 

A  Compact !  The  term,  in  truth,  puts  the  matter  in  too  fa> 
vourable  a  light  for  the  pretensions  of  the  Church.  This  statute  is 
'^-institution — \sestablishrtient — is  xhe grant  and  concession  to  the 
Church  of  all  the  powers  which  it  was  intended  it  should  possess, 
by  the  body  (the  State)  which  had  the  unrestricted  power  to  in- 
stitute  or  create — to  adopt  or  reject— to  form  and  modify  and  es- 
tablish as  it  chose. 

The  review  of  this  plain  history  of  the  foundation  and  settle- 
ment of  the  Church  of  Scotland  irresistibly  demonstrates  that  it 
is  wholly  of  statutory  creation,  of  statutory  authority,  and  statu- 
tory jurisdiction.  Its  powers  are  the  result  of  special  statutory 
grant.  Its  claims  and  pretensions  were  fairly,  manfully,  and 
openly  announced,  and  pressed  on  the  state.  The  power  it  wish- 
ed to  obtain,  it  openly  claimed  without  mystery,  and  gloried 
in  the  exposition  of  .^^cripture,  from  which  it  claimed  that  power 
for  the  good  of  the  Church  and  the  honour  of  God.  But  these 
claims  were  rejected  as  clearly  as  they  were  made.  Many  years 
were  consumed  in  conferences  and  discussions  regarding  them. 
The  result  was— -this  anxiously  framed  and  explicit  statute.   Did 
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not  that  establish  the  Church  ?  Is  not  that  the  Charter  of  Pres- 
bytery ?  But  out  of  that  statute  what  is  the  Church  ?  Had  it 
any  independent  po«ver  recognized  by  (he  state,  remaining  to  it 
entire  untouched  and  supreme,  though  not  noticed  in  or  grant- 
ed by  the  statute  ?  Then  why  pas^  any  act  at  all  ?  IF  the  powers, 
not  granted  by  the  statute,  equally  belong  to  the  Church  ;  of 
what  use  was  the  Act  ?  or  why  legislate  on  part  of  the  polity, 
while  the  remainder,— -aye,  and  the  more  important  part  of  the 
polity  and  power  of  the  Church, — is  supposed  to  exist  indepen- 
dently of  the  aid  or  interposition  of  Parliament  ? 

But  the  statute  surely  is  pre-eminently  the  origin  and  mea- 
sure of  the  power  of  collation.  The  Act  1584,  c.  1299  had  de- 
rogated from  that  privilege.  The  Act  1584,  c.  13!^,  had  vested 
it  in  the  bishops,  or,  what  was  worse,  in  the  judges  appointed 
by  the  King  in  ecclesiastical  causes.  Here  were  two  statutes  to 
begot  rid  of.  The  Act  1592,  c.  It),  declares,  that  the  former  of 
these  shall  not  interfere  with  the  privileges  of  the  true  Church.'^It 
then  repeals  the  latter,  and  given  the  power  o( collation  to  the  pres- 
byteries, and  enacts  in  their  favour  that  presentations  are  to  be 
directed  to  them,  in  order  that  they  give  collation  thereon.  Then 
who  can  reasonably  doubt,  that,  taking  the  question  as  a  point  in 
the  jurisdiction  of  an  Established  Church,  the  power  of  colla- 
tion, that  is,  the  check  by  trial  and  ex/tmination  of  the  presentee 
over  the  nomination  in  another  party,isof  statutory  origin,  and  that 
the  church  is  limited  by  the  enactment,  which  bestows  the  power, 
in  the  exercise  and  application  and  construction  of  the  power  it 
80  receives.  Do  not  let  us  confound  this  point  with  any  notions 
of  what,  in  point  of  true  doctrine,  must  belong  to  every  Church, 
as  among  the  members  of  its  own  persuasion,  when  no  civil 
rights  are  concerned.  In  every  religious  persuasion— ^among  all 
dissenttrs, — I  take  for  granted  that  their  clergy  have  the  power 
of  collation, — that  is,  to  examine  and  admit  persons  named  to  be 
pastors  over  particular  congregations  among  them,  'i'hat  is  ad- 
mitted to  them  by  those  who  adhere  to  tliem.  But  the  present 
question  relates — to  the  position  of  an  Established  Church,  when 
there  existed,  anterior  to  its  institution^  a  civil  right  of  patronage, 
giving  right  to  parties  to  name  to  the  office  of  minister  of  the 
different  parishes-^and  to  the  origin  in  that  case,  as  in  a  ques- 
tion with  this  civil  right,  of  the  power  of  collation.  It  is  clear  on 
principle,— <;lear  on  the  face  of  the  Act  1592,  and  indeed  of  the  act 
1567,  that,  unless  the  power  of  collation  had  been  given  to  or  con- 
ferred on  the  Church  by  statute,  they  could  have  had  no  power  to 
interfere  with  and  control  the  nomination  'made  in  the  exercise  of 
the  civil  right.  True,  it  was  essentially  necessary  for  the  interests 
of  the  Church,  that  they  should  receive  and  possess  such  a  pow- 
er of  collation :  But  still  they  receive  it  from  statute :  And  it  is 
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to  be  taken  as  wholly  statutory  in  origin  and  authority,  when  a 
civil  question  arises  in  a  Court  of  Law  as  to  the  extent  of  the  au- 
thority which  it  implies,— whether  it  implies  a  power  of  imposing 
new  conditions  on  the  exercise  o{^  the  civil  right  of  patronage,  or 
of  permitting  another  party  to  reject  the  presentee. 

But  I  must  request  your  attention  more  particularly  to  the  terms 
of  the  concluding  provisions  in  1592,  c.  116  and  117. 

(1.)  The  first  observation  I  would  submit  is,  that,  by  the  terms 
of  the  act  159^,  c.  116,  it  is  clear  that,  1.  The  presentation  com- 
pletes the  nomination.  2.  The  presentation  and  the  trial  by  the 
Church  complete  the  right 

I  say  that  the  presentation  completes  the  nomination.  There 
is  no  trace  of  any  approval, — of  any  confirmation  by  any  other 
party  being  necessary  or  required  or  pmvided  for.  The  pre- 
sentation is  to  be  addressed  to  the  presbyteries.  They  are 
the  bodies  with  whom  the  presentee  has  to  deal-7-who  are  to 
judge  of  him,  and,  according  to^the  trials  to  admit  or  not. 
In  the  Second  Book  of  Discipline,  that  is,  in  the  very  scheme 
of  ecclesiastical  polity  under  discussion  with  the  State  at  the 
framing  of  this  statute,  great  stress  was  laid  on  the  assent  or 
wiU  of  the  congregation.  This  was  not  a  point,  therefore, 
overlooked  by.the  parties  framing  this  statute.  The  rights,  or 
claims,  or  interests  of  the  congregation  were  pleaded  high  and 
authoritatively  by  the  ministers.  But  as  the  State  would  not  re- 
cognize the  power  of  election  claimed  by  the  ministers,  so,  on 
the  other  hand,  they  equally  set  aside  the  control  claimed  for  the 
congregation  over  the  choice  of  a  minister.  They  assumed  and 
acknowledged  the  existing  rights  of  patrons  as  the  basis  of  le- 
gislation. They  gave  the  presbyteries,  as  was  fitting,  the  power 
of  collation.  But  they  recognized  no  third  body  whatever.  The 
presentation  was  to  be  addressed  to  the  presbytery,  and  then  they 
were  to  act  judicially  as  Church  courts.  The  principle  of  this 
enactment  plainly  implies,  1.  That  there  is  no  other  party  or  act 
to  the  title  but  the  patron'*s  nomination.  2.  That  there  is  no 
other  party  or  act  intervening  or  competent  between  the  patron 
and  the  judgment  of  the  presbytery, — no  power  by  another  party 
to  exclude  the  presentee  from  being  tried.  3.  That  the  presL 
bytery  are  to  act  in  the  matter  as  the  only  party  to  whom  the 
revicD^  of  the  patron'*s  selection  is  committed.  4.  That  still  less 
can  any  other  party  put  a  veto  on  the  power  of  the  presbytery, 
and  reject  a  presentee  whom  the  presbytery  wish  to  take  on 
trials — know  to  be  qualified,  and  intend  to  settle  as  a  qualified 
pastor.  5.  That  the  presbytery  have  no  power  to  delegate  or 
abandon  their  power  and  duty  of  collation,  by  taking  the  opinion 
and  voles  of  another  body  instead  of  their  own  deliberate  judg- 
ment as  a  church  court.      To  them,  as  a  church   court,  the 
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povrer  and  duty  of  collation  is  committed,  because  it  was  right 
that  the  Church  should  judge  of  the  qualities  of  the  man  appoint- 
ed ;  but  abandonment  of  that  duty,  or  the  substitution  of  the  will 
of  a  party  which  is  not  a  church  court,  is  utterly  inconsistent 
with  the  ground  upon  which  alone  the  power  of  collation  was 
claimed  by  and  given  to  the  Church. 

Again, — I  say  the  presentation  and  the  tricJ  complete  the 
^ht.  There  is  no  trace  of  any  other  act  or  condition  being  con- 
templated or  imposed  by  the  statute, — no  restriction  on  either 
patron  or  presbytery, — no  condition  precedent  to  the  presbytery 
exercising  their  function  supposed  to  be  possible,  much  less  im« 
posed.  Yet  this  Veto  Act,  you  will  remember,  declares  that  it 
is  only  if  there  is  no  dissent  by  the  major  part  of  heads  of  fi|- 
milies  that  the  presbytery  can  proceed.  The  statute  assumes 
that  the  person  presented  shall  and  must  be  judged  of  by  the 
presbytery^  and  no  other  act  than  the  admission  of  the  Church 
after,  trial  by  them  is  referred  f  in  order  to  complete  the  right. 

The  presentation  is  nomination  to  the  office  of  the  ministry. 
Accordingly,  if  the  patron  .forfeits  his  turn,  the  Church  exer- 
cises the  same  right  of  nomination.  In  fact,  there  is  no  other 
mode  of  entering  the  office  of  the*  ministry  in  Scotland  but  by 
the  right  of  presentation  to  a  parish,  in  whomsoever  it  is  vested. 
You  wiH  recollect  the  Second  Book  of  Discipline  states  the  prin- 
ciple, always  enforced  in  the  Church  of  Scotland,  that  there  can 
be  no  ministerium  vagum.  Every  person  ordained  to  the  office 
of  the  ministry  must  be  appointed  to  a  congregation,  in  whatever 
way  he  is  nominated. 

(2.)  The  second  observation  I  would  wish  to  press  is,  that 
the  statute  does  establish  one  condition^  and  one  condition  only, 
00  the  selection  by  the  patron  of  his  presentee,  ^'  Whatsumever 
'"  qualified  person  agreeable  to  the  will  of  the  people.^ 

Lord  Gillies. — That  is  not  in  the  statute. 

Dean  of  Faculty. — No,  my  Lord,  neither  in  words,  spirit, 
or  substance.  I  was  about  to  try  the  defenders^  construction. 
(liOrd  G.  I  beg  your  pardon) — but  I  admit  the  difficulty  of  do- 
ing so,  without  at  once  shewing  the  repugnance  of  the  terms  em- 
ployed to  the  plea  they  raise  on  the  statute.  I  take  it  then 
simply,  *«  Whatsumever  qualified  minister."  Well,  then,  what 
does  that  mean  ?  The  presbytery  is  to  examine : — Well,  " quali/ied 
"person  r — in  whose  judgment.?  Is  it  not  in  opinion  of  the  presby- 
tery on  such  trial.  If  the  person  is  qualified  in  their  judgment  when 
tried,  what  other  requisite  has  the  patron  to  satisfy  ?  "  Agree- 
'*  able  to  the  people^ — that  is  not  in  the  act,  as  your  Lordship 
Sttd — and  really  T  cannot  better  put  the  illegality  of  such  a  con^ 
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dition,  or  the  unsoundness  of  such  a  construction,  than  simply 
by  that  answer. 

(3)  The  third  observation  I  have  to  urge  is  on  the  duty  and 
Mi ff a tion ^imposed  on  the  presbytery  by  this  statute. 

'^i'he  statute  provides,  that  the  presbytery  be  bound  and 
astru'ted  to  adroit  whataorriever  qnnlijied  minister  \%  presented  by 
the  King  or  patrons,  ^o^  says  the  Church — not  if  the  people  first 
reject  him. 

Mr  Bell  seemed  to  feel  the  full  force  of  these  concluding  words 
in  the  statute,  and  he  got  rid  of  this  astricting  clause  by  the  notable 
discovery  that  it  was  repealed..  Of  that  presently.  But,  in  the 
meantime,  assuming  that  it  is  in  force,  I  did  not  hear  one  word 
from  him  as  to  the  import  of  the  clause,  or  the  extent  and  mean- 
trig  of  the  obligation  so  imposed.  The^^ierms  are  not  obscure — 
•'  bound  and  astrictedT — These  are  words  of  obligation — of  lU 
mitation — that  is,  they  limit  the  power  of  examination  and  admis- 
sion to  that  presentee.  They  can  examifie  no  other,  and  are  bound 
to  examine  him.  They  can  admit  no  other — except ^'i/rer  devduto. 
This  is  a  provision,  in  favour  of  tha  civil  right,  and  against  the 
Church,  clearly  introduced  in  consequence  of  the  pretensions  of  the 
Church  against  patronage.  The  presbytery  are  limited  to  that  per- 
son, and  are  bound  to  admit  him  if  qualified : — Such  is  the  enact- 
ment :  Now  is  that  to  be  set  at  nought  ?  W  e  are  told  that  presbyteries 
are  independent  even  if  they  do  wrong — where  is  that  irrespon- 
sible power  to  do  wrong — that  exemption  from  the  control  of  the 
Supreme  Civil  Court  given  to  them  ?  Here  is  a  civil  duty  m- 
posed:  As  they  receive  the  power ^  so  are  they  to  exercise  the  duty 
of  collation.  Then  why  is  the  presbytery  at  liberty  to  do  wrong 
in  the  face  of  the  Act  of  Parliament  P 

Let  us  take  an  analogous  case.  The  Act  1 690  gives  presby- 
teries the  superintendence  of  schools  and  schoolmastefs.  The 
question  arose  in  M'Culloch  <i;.  Allan,  fFac.  Coll.  1800,  Mo- 
rison,  7471,)  whether  this  power  was  ecclesiastical  and  could  be 
reviewed  by  the  civil  court,  or  otily  by  the  superior  Church 
courts.  There  was  a  lon^  discussion  on  the  point.  At  last  the 
House  of  Lords  found  that  this  superintendence  was  an  eccle- 
siastfcal  duly,  and  that  review  lay  to  the  Church  courts  only. 
Then  in  order  to  avoid  the  delay  of  such  appeals  to  the  Ge- 
neral Assembly,  the  Act  1803  made  the  judgment  of  the  pres- 
bytery final,  and  specified  the  extent  of  their  jurisdiction,  and 
the  mode  of  exercising  it. 

TheChurch  was,  I  believe,  much  dissatisfied  with  the  Legisla- 
ture thus  cutting  in  with  the  broad  axe  upon  their  system  of  ec- 
clesiastical procedure,  and  many  of  its  members  thought  that 
the  exclusion  of  the  review  by  tlie  superior  Church  courts  of  the 
judgments  of  presbyteries  in  a  proper  ecclesiastical  matter  found 


THE  DEAN  OF  FACITLTy's  SPEECH.  227 

by  the  House  of  Lords  to  be  proper  for  iheir  cognizance  only, 
was  an  unconstitutional  encroach  men  ton  the  system  of  Priesbytery 
established  by  law.    Be  it  so : — But  if  a  strong  measure,  it  was  so 
only  because  the  review  by  the  superior  courts  is  a  fundamen- 
tal law  of  presbytery.     But  the  reason  for  which  I  notice  this 
statute  is  this  :  The  Legislature  declared' that  the  trial  of  school- 
masters, charged  with  delinquencies  and'  neglect  of  duty  and 
^neral  inefficiency,  should  be  exclusively  and  finally  with  the 
presbyteries.     Now  a  case  occurred,  precisely  analogous  in  prin- 
ciple to  the  present,  which  tested  the  soundness  of  the  pleas  now 
maintained  by  the  Church,  viz.  that  though  the  statute  imposes 
a  duty  and  obligation  on  the  Church  courts,  yet,  because  they 
are  ecclesiastical  inhnn^h,  that  duty  cannot  be  enforced  in  the 
civil  court — that  you  must  leave  them  to  fulfil  their  duty  or 
not,  according  to  their  consciences,-— that  they  are  exempt  from 
any  amenability  to  the  civil  tribunals,  and  that,  as  ecclesiastical 
bodies,  the  civil  court  canpot  direct  and  cannot  compel  them  to 
act.     I  refer  to  the  case  of  Ramsay  v.  Heritors  of  Corstorphine, 
March  10,  1812.     Fac.  Collection. 

The  heritors  of  the  parish  laid  before  the  Presbytery,  in  terms 
of  the  statute,  an  accusation  against  the  schoolmaster  for  an  of- 
fence inferring  gross  misconduct.  On  a  particular  ground — a 
misapprehension  as  to  the  meaning  of  the  act  1701,  it  was  be- 
lieved, but  no  matter  from  what  cause — the  Church  court,  the 
presbytery,  refused  to  enter  on  the  trial  of  the  man.  The  heri- 
tors brought  the  matter  before  the  civil  court,  in  order  to  have 
the  Presbytery  ordained  to  enter  on  the  trial.  The  question 
came  before  the  First  Division.  Your  Lordship  will  remem- 
ber 'the  case.  (Lord  President — Perfectly.)  I  would  very 
earnestly  refer  to  the  opinions  of  the  Court,  reported  at  con- 
siderable length.  The  Court  held,  that  while  they  could  not 
review  any  judgment  the  presbytery  pronounced,  or  touch  any 
sentence,  if  the  procedure  was  regular,  and  if  the  presbytery  acted 
within  the  statute,  yet,  that  if  they  refused  to  act  and  enter 
on  the  functions  and  duties  (decided,  be  it  remembered,  by  the 
House  of  Lords,  and  acknowledged  by  the  act  1803  to  be  eccle- 
siasiical  duties  and  functions,)  committed  to  and  imposed  on  them 
by  statute,  they  were  liable  to  be  set  righf ;  that  wrong  was 
then  done  which  the  civil  court  could  redress ;  and  that  the  mode 
of  redress  was  to  direct  and  ordain  them  to  proceed  to  do  their 
duty  under  the  statute,  and  to  enter  upon  the  performance  of 
the  functions  and  trust  imposed  by  the  obligations  of  the 
statute.  You  found  that  they  were  bound  to  enter  on  the 
trial  of  the  schoolmaster,  and  discharge  their  duty  under  the 
statute,  though  an  ecclesiastical  duty,  and  you  ordained  them 
to  do  80.  I  will  not  take  up  time  by  reading  the  opinions. 
I  beg  attention  to  them.     They  are  decisive  as  to  the  pleas,  1. 
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That  an  obligation  imposed  by  the  Legislature  on  the  ec- 
clesiastical courts  cannot  be  enforced  by  the  civil  courts,  but 
that  if  violated  and  disregarded,  the  Legislature,  forsooth,  is  to 
interfere  to  enforce  its  own  enactment,  as  if  the  question  was  with 
a  foreign  independent  state ;  and  2,  (if  a  different  plea)  that  the 
ecclesiastical  tribunals,  being  independent,  there  can  be  no  direc- 
tion or  order  oh  them,  or  on  the  individuals  who  compose  them, 
for  such  order  cannot  be  enforced  by  the  diligence  of  law.  It 
will  be  found  that  the  Court  amply  acknowledged  the  duty  to 
be  ecclesiastical,  and  that,  in  the  exercise  of  their  duty,  (so 
long  as  their  acts  were  competeni^)  the  ecclesiastical  body  was 
not  under  the  control  of,  or  its  proceedings  reviewable  by,  this 
Court:  but  then,  as  clearly  and  without  doubt  it  was  held 
that  a  duty  and  obligation  imposed  by  statute,  even  on  an  ec- 
clesiastical bodv,  and  an  ecclesiastical  duty-— <:ould  be  enforced 
by  this  Court,  and  the  presbytery  ordained  to  discharge  it,  I 
sum  up  the  opinions  in  the  concluding  sentence  of  your  Lord- 
ships^ opinion,  which  sentence,  in  truth,  embodies  the  whole  case. 
**  We  can  compel  them  to  act."^  That  is  wha{  I  ask  in  this  case. 
Now  in  principle  what  distinction  is  there  between  the  case  refer- 
red to  and  the  present  ?  Had  the  presbytery  refused  to  obey  the 
decree  pronounced  in  the  Corstorphine  case,  they  might  have  been 
charged  upon  the  decree,  and  seiit  to  prison  if  they  set  the  civil 
power  at  defiance.  The  Court  armed  the  party  with  that  power : 
— Now  what  is  the  case  here  ?  The  Church  declares  that  the 
presbytery  shall  not  take  on  trial  the  presentee  if  the  people  dis- 
sent. The  statute  declares  that  the  presbytery  shall  admit  and 
receive  every  qualified  person.  They  defend  the  refusal  by  the 
plea,  that  an  obligation  imposed  by  the  statute  on  an  ecclesiastical 
body,  cannot  be  enforced  by  the  civil  court,  because  the  Church 
courts  are  independent  of  your  jurisdiction,  and,  therefore,  that 
the  refusal  to  enter  upon  the  duty  and  function  committed  to 
them  by  statute,  is  without  redress  in  a  court  of  law, — that  this 
violation  of  the  statute  and  this  confusion  of  all  authority,  can  only 
be  remedied  by  the  Legislature,  and  that  the  individual  wrong  is 
without  redress.  Now  is  not  this  the  very  plea  maintained  in  the 
case  of  Corstorphine  ?  To  save  time,  I  refer  your  Lordships  to 
the  report  of  the  case,  in  which  you  will  find  that  the  exclusion  of 
the  jurisdiction  of  this  Court  was  strenuously  maintained — that 
the  Court  of  Session  had  no  concern,  it  was  said,  with  what  they 
did — "  that  there  was  no  subordination  of  the  Church  courts  to 
"  any  civil  courts  in  the  country"" — "  that  the  Church  judicatories 
'*  are  in  ecclesiastical  matters  supreme'' — "  that  if  there  could  be 
**  any  review  of  what  they  did  in  not  discharging  their  func- 
^^  tions,  they  could  only  be  answerable  to  the  superior  Church 
*^  courts/'  Now  these  are  exactly  the  pleas  in  the  present  case. 
The  independence  asserted  for  the  Church  courts  is  the  very 
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aune — the  exemption  from  civil  jurisdiction  here  claimed  is  what 
was  there  asserted-~^the  incompetency  of  compelling  them  to  act 
is  equally  the  point  in  both  the  cases.  The  judgment  is  unques- 
tioDably  in  point. 

But  the  extravagance  of  the  consequences  to  which  such  pleas 
would  lead,  and  the  utter  confusion  which  would  be  introduced 
if  such  doctrines  on  the  part  of  an  establishment' could  be  listen- 
ed to,  are  well  brought  out  by  another  point  in  the  Schoolmaiters' 
Act  You  are  aware  that  the  statute  directs  that  the  schoolmas- 
ters  chosen  by  the  heritors  shall  be  examined  by  the  presbyteries, 
as  to  their  learning  and  qualifications  in  the  matters  prescribed  ; 
and  in  order  to  secure  such  examination  by  the  presbytery  to  the 
heritors  and  parish,  it  is  declared  that  an  extract  of  the  sentence 
of  the  presbytery,  after  trial  of  the  party  and  finding  his  qualifi- 
cations, is  necessary  to  complete  his  title  to  the  office  of  parish 
schoolmaster,  and  to  enforce  payment  from  the  heritors  of  bis  al- 
lowance :  So  that  the  interest  of  the  party  is  to  be  examined,  if 
qualified.  Now,  suppose  that  the  presbytery  refuse  to  proceed 
to  examine  a  person  elected  schoolmaster : — They  know  that 
he  is  qualified — may  be  a  better  scholar  than  themselves, — 
and  that  they  can  state  no  objection  to  his  doctrine,  life,  or 
conversation :  but  they  don^t  like  him — ^he  is  of  different  po- 
litics in  Church  and  State  from  them  :  They  have  many  of 
those  incommunicable  but  valid  grounds  of  objection,  which 
Mr  Bell  thinks  ought  to  be  fostered  and  encouraged  in  re- 
gard to  presentees,  and  so  the  presbytery  won't  take  him  on 
trial.  Some  of  the  heritors  then  refuse  to  pay  his  allowances, — they 
may  naturally  doubt  the  fitness  o^  a  man  not  examined, — at  all 
events,  he  cannot  enforce  payment,  for  the  sentence  examining 
him  is  his  only  statutory  title  for  exacting  payment.  Now  would 
it  be  endured  that  a  Church  court  of  the  establishment  should  be 
allowed  to  plead  the  right  to  set  the  statute  at  defiance — could 
keep  ibe  man  out  of  the  office  to  which  the  heritors  had  elected  him, 
and  actually  plead  that,  however  clear  the  duty  imposed  on  them 
hy  the  Act  of  Parliament,  they,  as  a  Church  court,  could  not 
be'oompelled  to  perform  it,  by  the  ordinary  process  of  declarator? 

Once  admit  this  plea,  and  an  established  Church  would  then 
become  an  utter  nuisance.  Subordination  in  the  different  depart- 
ments of  the  State  would  be  at  an  end.  I  say  of  the  State,  for 
what  is  an  established  Church  but  a  branch  of  the  institutions  of 
the  State;  and  if  a  statute  is  passed  imposing  duties  on  any  of  the 
institutions  of  the  State,  of  what  consequence  is  it  to  be  told  that 
the  body  which  sets  the  statute  at  defiance  is  an  ecclesiastical 
hody  ?  The  jurisdiction  of  the  civil  court  is  to  enforce  all  the  sta- 
tutes of  the  Legislature,  and  the  ecclesiastical  courts,  are  the 
creatures  of  the  Legislature,  as  much  as  any  other  tribunals. 

But  the  Church  of  Scotland  is  prepared  to  go  fearful  lengths 
m  the  present  day  in  its  pretensions,  for  my  friend  the  Procurator 
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ivent  further  than  claiming  independence  for  the  ecclesiastical 
courts. 

The  clause  in  the  Act  1692  may  be  admitted,  he  said,  to  be  a 
clear  and  acknowledged  obligation,  still,  if  the  presbyteries  dis- 
regard the  statute,  and  refuse  to  act,  the  character  of  minister  be- 
longing to  the  individuals^  he  openly  maintained,  rendered  them 
not  amenable  to  the  civil  power. 

Here  again  is  a  pretension  of  the  Church  of  Rome  of  a  most 
alarming  character.  The  plea  is : — Be  the  construction  of  the  sta- 
tute ever  so  clear,  the  violation  of  civil  right  ever  so  great,  you 
cannot  declare  civil  rights ;  you  cannot  give  redress :  you  cannot 
ordain  the  presbytery  to  execute  their  office ;  they  may  set  you 
at  defiance,  for  the  individuals  composing  the  Church  Court  are 
ecclesiastical  persons^  are  ministers^  and  the  members  of  that 
Church,  cannot  be  subjected  to  the  diligence  of  the  law,  for  error 
or  wrong  done  in  their  character  as  churchmen.  We  ape  ad- 
vancing, my  Lords,  with  rapid  strides,  indeed,  to  the  assumption  of 
power,  and  in  the  most  noxious  of  all  forms,  when  it  arrogates  to 
individuals,  in  respect  of  their  ecclesiastical  profession,  exemption 
from  civil  jurisdiction.  Where  is  the  warrant  for  this  exemption 
from  the  civil  power  ?  Is  there  a  single  expression  in  any  Scotch 
statute  which  countenances  this  plea  ?  The  execution  of  the  office 
or  duty,  and  the  review  or  alteraiion  of  the  judgment  which  may 
be  pronounced,  if  the  duty  is  entered  upon,  are  two  different 
things.  The  presbytery  may  err,  or  they  may  wilfully  reject, 
after  trial,  a  qualified  man.  But  I  admit  that  their  judgment, 
the  civil  power  must  take  as  conclusive  (if  it  proceeds  on  a  legal 
objection,)  to  all  effects,  although  there  may  be  no  doiibt  that  indi- 
rectly they  have  committed  gross  injustice:  That  lies  between 
them  and  their  conscience :  But  the  presbytery  are  bound  to  act. 

I  shall  afterwards  speak  of  the  attempt  to  frighten  the  Court 
by  the  supposition,  not  very  decently  made,  of  contumacy  on  the 
partof  the  presbytery,  even  if  your  Lordships  shall  find  your  juris- 
diction sufficient  to  reach  this  case.  But  I  apprehend  it  to  be  be- 
yond doubt  that  the  Legislature  clearly  held  that  they  had  full 
power  to  impose  this  obligation,  and  that  they  looked  to  this  pro- 
vision as  a  security  for  the  free  exercise  of  the  patron^s  right  of 
nomination.  And  certainly,  my  Lords,  the  Legislature  were  well 
entitled  to  assume, — without  reference  to  their  own  power, — that 
the  Church  fully  acknowledged  the  authority  of  the  civil  Court 
or  the  magistrate  (as  the  civil  power  is  called  iathe  Book  of  Dis- 
cipline,) to  enforce  the  obligations  imposed  on  the  Church  Courts, 
and  to  compel  them  to  enter  upon  and  to  act  in  the  functions  and 
the  duties  imposed  on  them : — For  in  the  Second  Book  of  Dis- 
cipline, (p.  11 1  of  Mr  Peterkin's  1st  vol.)  you  will  find  the  Church 
thus  expounded  the  relative  position  and  powers  of  the  civil  and 
ecclesiastical  bodies  as  to  this  very  point,  and  the  jurisdiction  com- 
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peteDt  to  the  civil  power,  for  the  purpose  of  enforcing  due  per- 
formance  by  the  ecclesiastical  bodies  of  their  proper  duties. — 
**  10.  Thecivill  power  sould  command  the  spiritual  to  exercise  and 
"  doe  their  ^^ffice  according  to  the  word  of  God :  The  spiritual 
^*  rewlaris  sould  requyre  the  Christian  magistrate  to  minister  jus* 
"  tice  and  punish  vyce,  and  to  maintaine  the  libertie  and  quiet- 
**  ness  of  the  Kirk  within  their  boundis."^ 

Thus,  then,  we  have  the  establishment  of  the  Presbyterian 
Church  completed,  in  which  the  right  of  nomination  or  presen- 
tation, previously  existing  in  patrons,  was  not  only  preserved,  but 
due  provision  anxiously  made  for  its  free  exercise,  as  the  mode 
(in  the  Polity  adopted  by  the  State,)  in  which  they  held  that  the 
appointment  to  the  office  of  ministers  of  parishes  ought  in  future 
to  be  made. 

It  is  now  contended  that,  whatever  be  the  construction  of  this 
statute,  there  exists  within  the  Church  itself  (so  established)  a 
power,  or  at  least,  laws  and  usages,  which  entitled  them  to  regu- 
late this  matter  differently,  and  which  gives  a  right  to  congrega- 
tions, though  not  named  in  the  statute,  to  reject  the  patron^s  pre- 
sentee,— to  prevent  the  presbytery  taking  him  on  trial,  and  to 
exclude  the  Church  court  from  entering  on  its  functions. 

This  is  a  singular  plea, — and  the  danger  of  dealing  in  genera- 
lities in  such  a  case  is  such,  that  I  own  I  watched  anxiously  to 
see  if  my  friend  would  put  his  proposition  into  any  precise  form  or 
shape,  in  which  it  could  be  caught  for  the  purpose  of  examina- 
tion. But  your  Lordships  are  entitled  to  understand  what  the 
plea  exactly  is. 

1.  If  the  construction  of  the  statute  I  contend  for  is  cor- 
rect,— if  the  right  of  the  patron  is  such  as  I  have  stated  as  to 
the  selection  of  the  presentee, — if  the  obligation  on  the  pres- 
bytery to  receive  and  admit  any  qualified  presentee  is  such  as  I 
haVe  maintained,  then,  on  that  supposition,  the  power  contended 
for  in  the  Church,  whether  by  new  legislation  or  by  inferences 
and  deductions  from  floating  opinions  and  loose  doctrines,  at 
times  promulgated  by  themselves,  must  be  to  alter  the  matter 
provided  for  specially  by  statute,  and  a  matter  affecting  a  civil 
nghty  which  is  secured  by  the  express  provision  of  that  statute. 
If  the  view  I  have  submitted  of  the  statute  is  right,  such  must 
be  the  plea  of  the  defenders. 

2.  The  power  may  be  claimed,  however,  only  on  the  supposi- 
tion, that  the  view  of  the  statute  which  I  have  submitted  is  not 
Well  founded.  At  this  moment,  I  think  the  Court  have  not  the 
plea  before  them  in  an  intelligible  form.  But  on  that  supposi- 
tion, the  plea  must  be  admitted  to  be  wholly  unavailing,  if  I  am 
right  in  the  view  of  the  statute  which  I  have  now  pressed  on  the 
Court.  And,  then,  equally  on  this  supposition,  the  power  claim- 
ed is  to  affect  a  civU  rights  to  impair  its  value  and  to  deny  effect 
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to  its  exercise,  and  that  too  in  a  way  not  provided  for  or  contem- 
plated by  statute. 

On  the  first  supposition,  it  seems  to  me  to  be  incontestible,  that 
the  power  claimed  cannot  be  admitted  by  the  civil  court  against 
the  statute.  On  the  second  supposition, — assuming  that  I  have 
not  made  out  my  case  on  the  statute  as  imperative  on  the  pres- 
bytery, yet,  as  this  veto  is  not  introduced  by  the  statute,  and  as 
the  right  affected  by  it  is  admitted  to  be  a  civil  right,  the  power 
claimed  can  be  admitted  and  justified  only  by  proving  that  the 
authority  conceded  to  the  Church  goes  the  length  of  affecting 
civil  rights :  goes  that  length,  observe. — For  it  will  not  be  suf- 
ficient, in  order  to  defend  the  power  claimed,  merely  to  say  that 
the  Church  possesses  legislative  authority  of  a  very  high  character, 
and  of  very  extensive  appHcation  .  It  will  be  necessary  to  go  a 
great  deal  further,  to  show  that  that  legislative  authority  of  the 
Church  can  o^c^  a  civil  right, — can  be  exercised  in  such  a  way  as 
directly  to  alter  the  nature  and  value  of  civil  rights,  not  derived 
from  the  Church  at  all :  And  in  proving  that  the  legislative  power 
of  the  Church  is  of  such  a  character,  it  is  plainly  necessary  to  show 
that  it  was  conferred  to  that  extent  by  the  State.  No  legislative 
authority  for  ecclesiastical  purposes  implies  or  sanctions  the 
power  to  affect  civil  rights.  There  is  no  implication  to  this  ef- 
fect in  the  grant  of  legislative  power  for  ecclesiastical  purposes, 
and  here,  then,  the  Church  must  be  able  to  plead  the  authority 
of  statute. 

Your  Lordships  will  not  fail  to  perceive  the  great  importance 
of  ascertaining  accurately  the  eMent  and  character  of  the  power 
which  is  claimed  for  the  Church,  whether  in  respect  of  an  inherent 
right  to  legislate,  or  in  respect  of  established  principles  or  usages 
within  the  Establishment  itself. 

In  the  review  through  which  I  am  carrying  your  Lordships 
of  the  history  of  the  Church,  I  think  it  will  most  clearly  appear 
that  the  Church  has  no  such  power,  and  cannot  appeal  to  any 
principles  recognized  and  acted  upon  even  by  itself  in  support  of 
the  measure  under  consideration. 

When  the  Church  came  to  make  practical  regulations  for  the 
working  of  the  ecclesiastical  system  established  by  the  act  1592, 
there  was  certainly  an  occasion,  when  it  was  both  necessary  and 
fitting,  to  assert  and  to  act  upon  any  principles  or  views  as  to  the 
settlement  of  ministers,  which  they  believed  still  to  be  compe- 
tent, notwithstanding  the  provisions  of  that  statute.  Indeed,  it 
was  then  necessary  to  give  effect  to,  and  declare  the  rights  and 
control  of,  the  congregation  over  the  appointment  of  ministers 
by  patrons,  if  such  control  was  understood  to  be  acknowledged 
by  the  statute,  or  to  be  inherent  in  the  Church.  The  views  of 
the  clergy  had  not  changed,  and  no  one  can  doubt  that  they 
would  have  gladly  and  strenuously  asserted  such  control,  if  it  had 
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been  within  their  power.  Soon  after  the  act  1592,  the  Assembly 
had  occasion  to  deplore  the  manner  in  which  the  right  of  patro- 
nage had  been  exercised,  the  manner  in  which  most  unfit  per- 
sons had  been  thrust  into  parishes,  and  the  evils  to  the  Church 
thence  arising.  In  order  to  check  these  evils,  they  proceeded  to 
laj  down  regulations  in  1596  ai  to  the  admission  of  ministers ; 
and  there  cannot  be  a  stronger  proof  of  the  acknowledgment  by 
the  Church  of  the  effect  and  meaning  of  the  act  159^,-— of  the 
impossibility  of  giving  effect  to  the  doctrines  in  the  Second  Book 
of  Discipline,  consistently  with  the  conditions  on  which  by  that 
act  the  National  Church  had  been  adopted  by  the  State,  and  of 
the  limits  within  which  the  powers  and  authority  of  the  Church 
were  restrained  and  confined, — than  will  be  found  in  these  regu. 
lations.  I  refer  to  the  Act  of  Assembly  1596,  March  26.  You 
will  find  it  engrossed  in  an  Act  of  Assembly  16tS8,  the  first  of 
the  printed  acts,  in  the  following  terms : 

"  Corruptions  in  the  Office. — For  as  much  as  by  the  too  sud- 
*'  den  admission  and  light  tryall  of  persons  to  the  ministrie,  it 
^  Cometh  to  passe  that  many  scandals  fall  out  in  the  persons  of 
**  ministers :  it  would  be  ordained  in  time  comming,  that  more 
*'  diligent  inquisition  and  trycUl  be  tiaed  of  all  such  persons  as 
^  shall  enter  into  the  ministrie. 

^^  As  specially  these  points.  That  the  intrant  shall  be  posed 
**  upon  his  conscience,  before  the  great  God,  (and  that  in  most 
'^  grave  manner,)  what  moveth  him  to  accept  the  office  and  charge 
'^  of  the  ministrie  upon  him. 

'^  That  it  be  inquired^  if  any  by  solistation,  or  moyen,  directly 
"  or  indirectly,  prease  to  enter  in  the  said  office :  And  if  it  bee 
*'  found  that  the  solisler  be  repelled,  and  that  the  presbjterie  re- 
"  pell  all  such  of  their  number  from  voting  in  the  election  or  ad- 
**  mission  as  shall  bee  found  moyeners  for  the  soliciter,  and  posed 
**  upon  their  conscience,  to  declare  the  truth  to  that  effect. 

"  Thirdly,  because  by  presentations,  many  forcibly  are  thrust 
^'  into  the  ministrie,  and  upon  congregations,  that  utter  there- 
"  after  that  they  were  not  called  by  God  :  It  would  bee  provided 
^  that  none  seeke  presentations  to  benefices  without  advice  of  the 
'*  presbyterie  within  the  bounds  whereof  the  benefice  is  ;  and  if 
^'  any  doe  in  the  contrarie,  they  to  be  repelled  as  rei  ambitu8» 

*^  That  the  tryall  of  persons  to  be  admitted  to  the  ministrie 
'*  hereafter,  consist  not  only  in  their  learning  and  abilitie  to 
^^  preach,  but  also  in  conscience,  and  feeling,  and  spiritual  wise- 
*'  dome,  and  namely,  in  the  knowledge  of  the  bounds  of  their 
^'  calling,  in  doctrine,  discipline,  and  wisedome,  to  behave  him- 
'*  selfe  accordingly  with  the  diverse  ranks  of  persons  within  his 
'*  flock,  as  namely,  with  atheists,  rebellious,  w^ak  consciences, 
'*  and  such  other,  wherein  the  pastorall  charge  is  most  kythed ; 
**  and  that  he  be  meet  to  stop  the  mouthes  of  the  adversaries ; 
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*'  and  such  as  are  not  qualified  in  these  points  to  be  delayed  to 
"  further  tryall,  and  while  they  be  found  qualified.  And  because 
"  men  may  be  found  meet  for  some  places  who  are  not  meet  for 
**  other,  it  would  be  considered,  that  the  principail  places  of  the 
^^  real  me  be  provided  by  men  of  most  worthie  gifts,  wisedome, 
'^  and  experience,  and  that  none  take  the  charge  of  greater 
^^  number  of  people  nor  th^y  are  able  to  discharge  :  And  the 
"  Assembly  to  take  order  herewith,  and  the  act  of  the  provin- 
*^  ciall  of  Louthain  made  at  Linlithgow,  to  be  urged,^  &c. 

You  will  observe,  that,  in  this  act  of  Assembly,  the  evils 
arising  from  the  improper  exercise  of  patronage  are  loudly 
complained  of,  and  especially  the  appointment  of  ministers 
obnoxious  to  congregations.  Yet  the  remedy  adopted  is  not 
by  asserting  any  right  of  Rejection  on  the  part  of  the  peo- 
ple, any  control  over  the  patron'^s  choice,  or  even  of  the  ne- 
cessity of  assent  or  concurrence  by  a  Call  on  the  part  of  the 
people,  as  necessary  to  the  appointment  to  the  ofiice  of  the  mi- 
nistry. They  consider*  that  the  evil  lies  in  persofis  too  lightly 
and  hastily  and  unworthily  taking  upon  themselves  that  sacred 
character,  who  have  no  proper  call  or  motive  for  so  doing,  but 
are  merely  ambitious  of  preferment :  and  hence  the  CBurch,  very 
properly — clearly  within  its  proper  province— -in  the  correct  exer- 
cise of  the  power  of  examination,  directs  (there  being  then  no 
system  for  training  and  teaching  students  for  the  Church,  or 
licensing  them  as  probationers  or  preachers,)  that  those  intending 
to  come  forward  for  the  ministry,  and  trying  to  obtain  presenta- 
tions>  shall  first  communicate  with  the  presbytery  of  the  bounds, 
that  the  motives  and  views  with  which  they  seek  admission  into 
the  Church  may  be  judged  of,  and  the  purity  and  sincerity  of 
their  purpose  duly  and  timeously  considered.  Is  it  possible  to 
suppose  that  the  right  of  the  people  to  reject  the  persons,  so  thrust 
upon  them,  would  not  on  this  occasion  have  been  asserted  by  the 
authors  of  the  Second  Book  of  Discipline — who  had  struggled  ao 
long  and  zealously  for  its  adoption — if  the  Church  had  imagined 
that  the  maintenance  of  the  principles  therein  asserted  could 
competently  be  asserted,  after  the  establishment  was  framed  on  the 
conditions  of  the  Act  1592.  This  Act  of  Assembly,  however,  is 
also  very  important  in  another  point  of  view.  It  will  be  observed, 
that  it  contains  no  trace  of  the  form  or  necessity  of  a  call  to  a 
Presentee^  as  an  occasion  of  enabling  the  people  to  express  their 
willingness  that  he  shall  be  their  pastor.  That  in  cases  when  the 
right  of  patronage  was  not  acted  upon,  but  as  often  happened, 
the  Church  was  left  to  fill  the  vacant  parish,  there  might  be 
a  call  by  the  Church  itself,  or  by  the  elders  and  others,  resorted 
to,  as  a  mode  in  that  case  of  making  the  appointment,  may  be  true. 
But  there  is  no  trace,  at  this  date,  of  any  call  to  a  patron's  presen- 
tee—^nd  it  is  very  remarkable,  that  the  Act  of  Assembly  to  which 
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I  have  now  feferred,  does  not  indicate  dby  form,  or  practice,  or 
views,  in  the  Church,  tending  even  to  countenance  the  Call,  as 
aoj  part  of  the  procedure  in  the  appointment  of  ministers. 

So  matters  stood  until  Episcopacy  was  again  established,  and 
again  abolished.  And  nothing  occurs  worthy  of  attention  until 
the  period  of  the  Covenant  in  1638.  I  own  that  I  cannot  be- 
lieve that  much  weigh.t  could  be  attached  either  to  any  declara- 
tions of  principles,  or  to  any  forms  introduced  at  that  period  by 
the  Church,  which  were  not  regularly  adopted  and  sanctioned  by 
Parliament  at  the  time  of  the  final  establishment  of  Presbytery 
at  the  Revolution.  The  excitement  in  1638,  and  the  subsequent 
part  of  the  reign  of  Charles  I.  was  very  great.  The  Church  exer- 
cised most  of  the  powers  of  the  State — legislative  and  execu- 
tive. It  abrogated  acts  of  Parliament,  regulated  in  short  every- 
thing, and  assumed  the  whole  powers  of  the  Supreme  Legisla- 
tive Council  of  the  nation. 

It  seems  to  me  to  be  quite  idle,  to  pick  out  of  the  Acts  of  As- 
sembly at  that  period,  one  short  sentence  announcing  an  abstract 
principle,  and  on  that  to  pretend,  after  the  lapse  of  two  centuries, 
that  it  can  be  reasonably  held  that  a  right  of  peremptory  rejec- 
tiun  of  presentees  belongs  to  the  congregation  or  people.  But 
at  least  the  Acts  of  Assembly  in  the  year  1638.  on  which  my 
friend  seems  to  found  so  much,  will  be  found  to  be  valuable  in 
proving  two  points ;  1^^,  That  the  Declaration  or  the  Reasser- 
tioD  of  the  Doctrine  of  the  Second  Book  of  Discipline,  as  to  the 
will  of  the  congregation,  was  brought  forward  in  1638,  as  a  pro- 
position which  had  never  previously  received  effect;  and,  2.  Tl\8t 
there  existed  no  machinery,  form,  or  mode  in  which,  in  practice, 
that  principle  could  ever  have  been  brought  into  operation.  In 
truth,  it  will  be  found  that  the  Assembly  simply  reasserted  the  ab- 
stract doctrine  in  the  Second  Book  of  Discipline,  and  did  no  more. 

In  that  year,  1638,  the  Assembly  were  desirous  of  revising  the 
system  of  Presbyterian  polity,  which  had  been  so  long  laid  aside, 
and  of  suggesting  many  alterations  and  additions,  and  they 
drew  up  a  sort  of  general  scheme  for  this  purpose.  They  first 
proceeded  at  once  to  adopt  the  whole  of  the  Second  Book  of  Dis- 
cipline, by  the  Act  17th  December  of  that  year.  Then  a  few  days 
afterwards,  they  proceeded  to  consider  and  approve  of  a  Report  of 
a  Committee,  **  appointed  for  considering  what  constitutions  wej^ 
"  to  be  revised  or  made  of  new,''-— which  Committee  proposed 
various  articles,  which  are  set  down  in  order,  and  the  deliverance 
of  the  Assembly,  is  appended  to  each«  Many  of  these  proposals 
are  simply  the  renewal  of  old  regulations,  and  acts  of  the  origin- 
al assemblies.  Others  are  general  points  for  the  adoption  of  the 
Church.  Among  the  latter,  is  an  overture  or  proposal — the 20th — 
iathe  following  terms:    **20,  anent  the  presenting  either  of 
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*^  pastors  or  readers,  atld  schoolmasters  to  particular  congre- 
"  gatioDS,  that  there  be  a  respect  had  to  the  congregation,  and 
**  that  no  person  be  intruded  in  any  office  of  the  Kirk  con- 
"  trair  to  the  will  of  the  congregation  to  which  they  are  appoint- 
"  ed/  The  Assembly  "  allowed  this  article.''  If  you  will  read 
over  the-  Act  of  Assembly,  you  will  be  satisfied  that  this  is  pro- 
posed as  a  new  article  or  proposition,  and  that  there  had  not 
been  found  among  all  the  old  regulations,  which  this  committee 
raked  up  and  brought  forward  for  reinactment,  a  single  regula- 
tion calculated,  or  intended,  or  professing,  to  carry  this  principle 
into  operation. 

As  to  the  precise  meaning  attached  by  the  Church  itself,  to  the 
expressions  employed  in  this  article^  in  the  proposals  of  the  Gre- 
neral  Assembly  in  1638,  I  do  not  think  that  I  have  much  in- 
terest to  inquire,— -for  it  is  neither  proved  that  this  proposal  was 
at  any  time  adopted  by  the  State,  nor  even  adhered  to  by  the 
Church.  But  Mr  Bell  assumed  it  to  be  a  clear  point,  that  the 
expression,  "  contrary  to  the  will**  of  the  people*  did  not  mean 
contrary  to  reasonable  and  well  founded  objections  stated  for  the 
judgment  and  opinion  of  the  presbytery, — that,  even  at  that  pe- 
riod, the  Church  courts  admitted  that  the  wish  of  the  people 
ought  to  prevail  against  their  opinion  and  authority ;  and  he  con- 
cluded that  it  was  most  gross  interpolation,— a  limitation  of  the 
principle  so  asserted,  equally  against  common  sense  and  fair  con- 
struction,— to  read  or  explain,  "  contrary  to  the  will  of  the  con- 
"  gregation,'*  as'  if  it  ran, — against  cause  shown  or  good  objec- 
tions stated  by  the  congregation.  Indeed  !  Let  us  see  how  the 
Church  itself,  when  it  came  to  carry  into  effect  this  abstract  prin- 
ciple, viewed  the  matter  and  expounded  this  general  principle. 
In  16S8,  they  were  merely  attempting  to  revise  the  Presbyterian 
polity,  and  to  purge  it  of  the  corruptions  and  impurities  which 
the  institution  and  jurisdiction  of  bishops  had  introduced.  Soon 
after,  as  we  all  know,  began  the  discussions  among  the  di- 
vines convened  at  Westminster,  for  the  purpose  of  settling  and 
adjusting  the  form  of  Church  polity  for  Presbytery  ;  and  it  is 
very  material  to  see  how  the  Assembly  of  divines,  (guided,  as  we  all 
know,  chiefly  on  these  points  by  the  ministers  from  Scotland,)  ex- 
plained this  general  principle  as  to  the  rights  and  privileges  of 
the  people,  and  the  manner  in  which  it  was  practically  intended 
a§d  directed  to  act.  The  well  known  Form  of  Church  govern- 
ment so  drawn  up  was  instantly  adopted  by  the  General  Assem- 
bly in  the  same  year  1645,  and  engrossed  in  its  acts. 

Indeed  I  am  very  anxious,  to  call  your  attention  earnestly  to 
this  Form  or  exposition  of  Church  government  in  1645,  so  adopt-* 
ed  and  promulgated  by  the  General  Assembly.  You  will  find  that 
experience  had  modified  greatly  the  views  propounded  in  the  Se- 
cond Book  of  Discipline.  The  able  men  then  conducting  the  deli- 
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berationsy  and  fighting  the.battlesof  the  Churchy  were  men  of  great 

E-actical  experience,^-of  sounder  judgment  and  more  general*  ta- 
Dts,  than  the  framers  of  the  Second  Book  of  Discipline,  and  they 
had  full  time  to  reflect  on  the  soundness  or  unsoundness  of  the 
exalted  and  fanatical  views  embodied  in  that  singular  composition. 
Od  many  points,  I  do  not  say  on  all,  they  took  safer  ground, 
and  it  is  very  remarkable  that  the  very  important  matter  of  the 
appointment  to  the  pastoral  office  was  one  of  the  questions  on  which 
they  adopted  very  different  views,  and  they  limited^  by  practi- 
cal regulations  within  very  narrow  and  safe  bounds,  the  general 
pretensions  which  had  been  propounded  in  the  Second  Book  of 
Discipline.  The  form  of  Church  government  1645  is  also  very 
methodically  framed.  For  the  sake  of  accuracy,  let  me  say  this 
Form  of  Church  government  to  which  I  refer  is  not  the  Direc- 
tory 1645  for  Worship.     My  edition  is  printed  176S. 

It  treats  of  the  ordination  of  mini8ters,^-of  the  doctrine  of 
ordination  and  the  poiuer  of  ordination.  This  matter  is  claim- 
ed as  spiritual  or  doctrinal :  But  the  nomination  of  ministers  is 
not  stated  as  a  point  of  doctrine^  or  as  spiritual  and  therefore  be- 
long'mg  to  the  Church. 

"  Of  Ordination  of  Ministers. — Under  the  head  of  ordination 
"  of  ministers  is  to  be  considered,  either  the  doctrine  of  ordina- 
"  tioD,  or  the  power  of  it.'" 

^'  Touching  the  doctrine  of  Ordination.— No  man  ought  to 
'^  take  upon  him  the  office  of  a  minister  of  the  word  without  a 
"  lawful  calling.  • 

^^  Ordination  is  always  to  be  continued  in  the  Church. 
^'  Ordination  is  the  solemn  setting  apart  of  a  person  to  some 
"  public  Church  office. 

''  Every  minister  of  the  word  is  to  be  ordained  by  imposition 
*'  of  hands,  and  prayer,  with  fasting,  by  those  preaching  presby- 
^*  ters  to  whom  it  doth  belong. 

*'  It  is  agreeable  to  the  word  of  God,  and  very  expedient,  that 
*'  such  as  are  to  be  ordained  ministers,  be  designed  to  some  par- 
"  ticular  Church,  or  other  ministerial  charge. 

^'  He  that  is  to  be  ordained  minister,  must  be  duly  qualified 
'^  both  for  life  and  ministerial  abilities,  according  to  the  rules  of 
"  the  Apostle. 

'^  He  is  to  be  examined  and  approved  by  those  by  whom  he 
**  is  to  be  ordained. 

^'  No  man  is  to  be  ordained  a  minister  for  a  particular  congre- 
''  gation,  if  they  of  that  congregation  can  show  just  cause  of  eco^ 
'*  ceptioH  against  him,"^^  Observe  the  remarkable  words. 

Then  the  jdozk^^  of  ordination  is  claimed  for  the  Church  courts, 
«in  opposition  to  the  notions  then  broached  as  to  the  rights  of 
each  separate  congregation  to  ordain  ministers  for  themselves, 
and  directions  are  given  for  the  form  of  ordination. 


2S8  THE  DEAN  OF  FACULTY'S  SPEECH. 

• 

Here  then  you  have  the  Church  explaining  what  they  prac- 
tically understood  by  the  general  phrase,  "  contrary  to  the  will 
of  the  congregation/'  on  the  first  occasion  when  they  had  to  make 
any  regulation  on  the  subject, — and  you  see  ii  is  brought  to  the 
very  construction  which  Mr  Bell  so  vehemently  reprobates,  as 
contrary  to  principle  and  common  sense,  viz.  that  the  people  are 
to  state  just  cause  of  exception  against  him,— that  is,  that  the 
matter  is  to  be  stated  to,  and  judged  of,  and  determined  by,  the 
presbytery,  as  regular  matter  of  objection,  on  which  it  is  their 
province,  in  the  exercise  of  the  power  of  collation,  to  decide.  On 
this  point,  then,  as  to  the  meaning  of  the  principle  asserted  by 
the  Assembly  in  1638,  whether  it  be  a  point  of  interpretation  of 
the  words  employed,  or  of  Presbyterian  doctrine,  I  leave  my 
friend,  the  Procurator,  to  settle  the  matter  with  the  Assembly  of 
Divines  at'  Westminster.  I  suspect  that  even  he  would  find 
them  rather  awkward  customers  in  a  contest  as  to  Church  law. 
Even  in  this  Form  of  Church  government,  drawn  up  at  a  period 
when  the  views  of  the  Church  went  so  much  further  than  the  Le- 
gislature in  1690,  (when  it  finally  established  the  Church  of  Scot- 
land,) you  do  not  find,  as  a  matter  of  doctrine,  the  assent  or  con- 
currence of  the  people  stated  as  essential  to  constitute  the  pas- 
toral relation,  and  as  a  warrant  for  the  ordination  to  the  office. 
I  mention  this  as  very  material,  with  reference  to  the  authority 
and  legal  effect  of  a  Call,  to  which  I  shall  afterwards  advert. 

The  Church  at  that  time,  however,  wished  to  have  patronage 
abolished, — smaRing,  as  they  did,  under  the  effects  of  settlements, 
by  the  Court  and  other  patrons,  of  persons  very  ill  affected  to  the 
independence  of  the  Church.  An  Act  of  Parliament  was  obtain- 
ed to  that  effect  in  1649.  I  am  really  at  a  loss  exactly  to  know 
what  use  my  friend  makes  of  this  rescinded  Act  of  Parliament, 
and  of  the  Act  of  Assembly  which  followed  on  it.  We  have 
heard  the  terms  of  the  Act  of  Assembly  founded  upon  in  aid^ 
how  I  do  not  exactly  know,  of  the^present  views  of  the  Church, 
and  in  support  of  the  powers  claimed  by  the^Church.  Is  either 
the  Act  of  Parliament,  or  the  Act  of  Assembly  in  force  ?  The 
former  is  rescinded.  Patronage  exists,  and  is  secured  by  law. 
The  latter  is  an  act  passed  in  virtue  of  the  authority  specially 
committed  to  the  General  Assembly  to  carry  into  efft'ct  this  Act 
of  Parliament.  Is  that  Act  of  Assembly  now  in  force  ?  Is  it 
part  of  the  law  of  the  land  or  of  the  Church  ?  If  so,  then  there 
ought  to  be  no  patronage,  for  it  regulates  the  settlement  of  mi- 
nisters in  the  case  of  patronage  being  abolished.  ^^  Oh  -  it  con- 
**  tains  the  principles  and  views  of  the  Church.''  Yes,  as  to  that  al- 
tered and  different  state  of  the  law.  It  contains  regulations  as  to 
what  is  to  happen  on  the  abolition  of  patronage.  But  how  are- 
these  applicable  to,  or  authoritative  in  the  case  of  patronage  being 
restored.     They  are  all  utterly  inapplicable.     Again, — "  View8 


THE  DEAN  OF  VACULTY's  SPEXCH-  839 

^  and  principles  of  the  Church,"^ — what  effect  can  this  Act  of 
Assembly  (taking  this  loose  and  general  and  vague  expression) 
have,  in  proving  any  law  of  the  Cfiurch  to  be  recognized  or  in  ob- 
servance, as  to  the  rights  of  the  people,  in  competition  with,  or 
as  a  control  over,  patronage.  Of  course,  if  patronage  is  abolish- 
ed, and  the  right  of  election  is  vested  in  the  people,  why,  it  is 
plain  that,  of  necessity,  the  rights  of  the  people  must  be  infinitely 
different  from  what  they  were  before,  whether  the  Church  approv- 
ed of  the  change  or  not.  Then  of  what  avail  to  quote  an  Act  of 
Assembly  regulating  the  settlement  of  ministers  after  patronage 
was  aholvthed^  aod  when  the  congregation  got  by  statute  the  right 
of  election^  as  of  the  least  application  to  the  present  case,  or  ds 
affording  the  slightest  warrant  for  the  views  taken  .up  bv  the  As- 
sembly in  1834.? 

But  since  the  defenders  found  so  much  on  this  act  of  Assembly 
1649,  I  must  call  your  attention  to  it,  in  order  to  point  out  the 
principles  held  by  the  Church  respecting  the  doctrine  of  collation, 
even  when  patronage  was  abolished, — respecting  the  authority 
and  jurisdiction  they  asserted  for  the  church  courts  even  in  that 
state  of  things,  and  the  singular  contrast  it  exhibits  to  the  man- 
ner in  which  the  Assembly,  in  18^4,  were  found  to  be  ready  to 
surrender  that  jurisdiction,  and  to  give  up  the  most  important 
points  in  the  doctrine  of  collation. 

The  rescinded  act  1649  proceeds, — "  The  estates  of  Parlia- 
^'  ment  being  sensible  of  the  great  obligation  that  layes  upon  them 
''  by  the  Nationall  Covenant,  and  by  the  Soletnn  League  and 
'^  Covenant,  and  by  many  deliverances  and  mercies  from  God, 
'*  and  by  the  late  solemn  engagement  unto  duties,  to  preserve  the 
**  doctrine,  and  maintain  and  vindicate  the  liberties  of  the  Kirk 
*'  of  Scotland,  and  to  advance  the  work  of  Reformation  therein 
'*  to  the  utmost  of  their  power  ;  and  considering  that  patronages 
'*  and  presentations  of  kirks  is  an  evill  and  bondage  under  which 
^'  the  Lord'^s  people  and  ministers  of  this  land  have  long  groan* 
^*  ed,  and  that  it  hi||[i  no  warrant  in  God's  word,  but  is  found- 
*'  ed  onely  on  the  common  law,  and  is  a  custome  Popish,  and 
*'  brought  into  the  Kirk  in  time  of  ignorance  and  superstition, 
'*  and  that  the  same  is  contrary  to  the  Second  Book  of  Discipline, 
*'  in  which,  upon  the  solid  and  good  ground,  it  is  reckoned 
**  among  abuses  that  are  desired  to  be  reformed,  and  unto  seve- 
'^  rail  acts  of  Generall  Assembly,  and  that  it  is  prejudicial  to  the 
"  liberty  of  the  people  and  planting  of  kirks,  and  unto  the  free 
"  calling  and  entrie  of  ministers  unto  their  charge.  And  the  said 
"  estates  being  willing  and  desirous  to  promove  and  advance  the 
''  Reformation  foresaid,  that  every  thing  in  the  house  of  God 
"  may  be  ordered  according  to  his  word  and  commandment,  doe 
'^  therefore,  from  the  sense  of  the  former  obligations,  and  upon 
*^  the  former  grounds  and  reasons,  discharge  for  ever  hereafter 
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*^  all  patronages  and  presentations  of  kirks,  whether  belonging 
"  to*  the  King  or  to  any  laick  patrone,  presbyteries,  or  others 
*'  within  thih  Kingdome,  as  being  unlawful!  and  unwarrantable  by 
**  Grod's  word,  and  contrary  to  the  doctrine  and  liberties  of  this 
'^  Kirk  ;  and  doc  repeal,  rescind,  make  voyd,  and  annull  all  gifts 
*^  and  rights  granted  thereanent,  and  all  former  acts  made  in 
"  Parliament,^  &c. 

Then  *'  it  is  father  declared  and  ordained,  that  if  any  pre- 
^*  sentation  shall  hereafter  be  given,  procured,  or  received,  that 
^*  the  same  is  null  and  of  no  effect,  and  that  it  is  lawfull  for  pres- 
^*  by teries  to  reject  the  same,  and  to  refuse  to  admit  any  to  trialls 
^  thereupon,  and, .notwithstanding  thereof,  to  proceed  to  the 
**  planting  of  the  kirk  upon  the  sute  and  calling,  or  with  the 
**  consent  of  the  congregation,  on  whom  none  is  to  be  obtruded 
^'  against  their  will.  And  it  is  decerned  statute  and  ordained, 
''  that  whosoever  hereafter  shall,  upon  the  suit  and  calling  of 
*^  the  congregation,  after  due  examination  of  their  literature  and 
"  conversation,  be  admitted  by  the  presbytery  unto  the  exercise 
*'  and  function  of  the  ministry  in  any  paroch  within  this  kingdom, 
"  that  the  said  person  or  persons*  without  a  presentation  by 
^^  virtue  of  their  admission,  hath  sufficient  right  and  title  to  pos* 
*'  sesse  and  enjoy  the  manse  and  gleib,  and  the  whole  rents,  pro- 
**  fits,  and  stipends,'^  &c. 

♦'  And  because  it  is  needful  that  the  just  and  proper  interest 
"  of  congregations  and  presbyteries,  in  providing  of  kirks  with 
**  ministers,  be  clearly  cletermined  by  the  Generall  Assembly, 
^^  and  what  is  to  be  accompted,  the  congregation  having  that  in- 
'*  terest :  Therefore  it  is  hereby  seriously  recommended  unto  the 
^'  next  Generall  Assembly  clearly  to  determine  the  same^  and  to 
^^  condescend  upon  a  certain  standing  way  for  being  a  settled 
*'  rule  therein  for  all  time  coming^  &c. 

The  Assembly  proceeded  under  this  authority  to  regulate  the 
settlement  of  ministers  on  the  footing,  and  under  the  provisions 
of  this  statute.     The  Act  of  Assembly  is  iiythese  terms. — 

"  Directorie  for  Election  of  Ministers.  1.  When  any  place 
^'  of  the  ministrie  in  a  congregation  is  vacant,  it  is  incumbent  to 
"the  presbyterie  with  all  diligence  to  send  one  of  their  number 
"  to  preach  to  that  congregation,  who  in  his  doctrine  is  to  repre- 
**  sent  to  them  the  necessitie  of  providing  the  place  with  a  quali- 
"  fied  pastor,  and  to  exhort  them  to  fervent  prayer  and  suppli- 
"  cation  to  the  Lord,  that  he  would  send  them  a  pastor  according 
"  to  his  own  heart :  As  also  he  is  to  signifie,  that  the  presbyterie, 
"  out  of  their  care  of  that  flock,  will  send  unto  them  preachers 
"  whom  they  may  hear,  and  if  they  have  a  desire  to  hear  any 
"  other,  they  will  endeavour  to  procure  them  an  hearing  of  that 
**  person  or  persones  upon  the  sute  of  the  elders  to  the  presbyterie. 

"  ^,  Within  some  competent  time  thereafter,  the  presbyterie  is 
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**  again  to  send  one  or  more  of  their  number  to  the  said  vacant 
**  congregation,  on  a  certain  day  appoynted  before  for  that  effect, 
^  who  are  to  conveen  and  bear  sermon  the  foresaid  day,  which 
^*  being  ended,  and  intimation  being  made  by  the  minister,  that 
**  they  are  to  goe  about  the  election  of  a  pastor  for  that  congre* 
^  gation,  the  session  of  the  congregatioq  shall  meet  and  proceed 
''  to  the  election,  the  action  being  moderated  by  him  that  preach- 
^  ed  -  And  if  the  people  shall,  upon  the  intimation  of  the  person 
^  agreed  upon  by  the  session,  acquiesce  and  consent  to  the  said 
"  person,  then,  the  matter  being  reported  to  the  presbyterie  by 
*^  commissioners  sent  from  the  session,  they  are  to  proceed  to 
^^  the  triall  of  the  person  thus  elected,  and,  finding  him  qualified, 
^*  to  admit  him  to  the  ministry  in  the  said  congregation. 

**  3.  But  if  it  happen  that  the  major  part  of  the  congregation 
^'  dissent  from  the  person  agreed  upon  by  the  session,  in  that 
*'  case  the  matter  shall  be  brought  unto  the  presbyterie,  who 
'*  shall  judge  of  the  same ;  and  if  they  doe  not  find  their  dissent 
*^  to  be  grounded  on  causelesse  prejudices,  they  are  to  appoynt  a 
"  new  election  in  manner  above  specified. 

*'  4.  But  if  a  lesser  party  of  the  session  or  congregation  show 
"  their  dissent  from  the  election  without  exceptions,  relevant  and 
^  verefied  to  the  presbyterie,  notwithstanding  thereof  the  pres- 
^'  byterie  shall  go  on  to  the  trials  and  ordination  of  the  person 
"  elected ;  yet  all  possible  diligence  and  tendernesse  must  be  used 
*'  to  bring  all  parties  to  an  harmonious  agreement. 

"  5.  It  is  to  be  understood  that  no  person  under  the  censure 
*^  of  the  Kirk  because  of  any  scandalous  offence,  is  to  be  admit- 
**  ted  to  have  hand  in  the  election  of  a  minister. 

*'  6.  Where  the  congregation  is  disaffected  and  malignant,  in 
"  that  case  the  presbyterie  is  to  provide  them  with  a  minister." 
Id  the  view  I  take  of  this  subject,  this  act  of  Assembly  makes 
greatly  against  the  pretension  now  advanced  by  the  Church,  and 
is  of  much  historical  importance,  as  illustrating  the  principles  of 
Presbytery  as  to  thc^risdiction  of  the  Church  Courts  in  all  mat- 
ters of  collation  ;  of  historical  value,  I  say,  for  really  to  quote  it 
«s  now  in  observance,  or  as  applicable  to  the  present  state  of  the 
law,  seems  to  me  to  be  ludicrous.  Your  Lordships  will  not  fail  to 
notice  the  very  remarkable  fact,  that  while  the  Act  of  Parliament 
declared  that  the  election  should  proceed  on  the  suit  and  calling  o{ 
the  congregation,  the  Assembly,  so  far  from  holding  that  there 
could  be  any  right  or  privilege,  evefi  under  this  statute,  against  the 
Church  Courts  on  the  part  of  the  congregation,  direct  that  the 
iession  shall  propose  a  person  to  the  congregation  ;  and  then  the 
people  are  not  capriciously  and  arbitrarily  and  peremptorily  to 
reject  the  person  so  proposed,  though  not  named  by  themselves, 
(with  whom  it  might  be  thought  that,  under  the  statute,  the  whole 
matter  lay;) — the  presbytery  are  to  judge  between  the  session  and 
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the  coDgregatioD,  if  the  major  part  of  the  latter  object  to  the 
person  so  proposed,  seeing  that  the  objection  relates  to  the  fit- 
ness and  qualities  of  a  minister,  of  which  the  presbytery  were  the 
proper  judges: — And  if  it  shall  be  found  by  the  presbytery— after 
inquiry  of  course— after  deliberation,  on  hearing  parties, — if  it 
shall  be  found  by  the  Church  Court, — ^by  the  proper  tribu- 
nal, from  whom  no  such  matter  could  be  withdrawn, — that  the 
opposition  to  the  person  proposed  arises  from  causeless  pr^U" 
diceSy  the  same  are  to  be  disregarded,  (even  in  this  system  of  po- 
pular election,) — the  people  must  give  way, — they  are  not  to  act 
against  the  opinion  and  judgment  of  the  Church  Courts  from 
caprice  or  prejudice  ;-—7^Ae^  owe  deference  and  submission 
to  the  judgment'of  the  presbytery  confirming  the  choice  of  the 
session : — Else  confusion  and  insubordination, — ^an  inversion  of  the 
due  and  relative  state  of  teac^iers  and  hearers  in  the  Church  of 
God, — would  immediately  ensue. 

Nay,  if  the  congregation  are  disafiected  and  malignant, — and 
we  know  how  wide  and  vague  the  application  of  such  terms  at 
that  day,— the  presbytery  are  to  provide  a  minister  for  the  flock, 
whom  the  presbytery  did  not  think  fit  to  be  entrusted  with  the 
appointment  to  the  parish. 

Surely  this  Act  of  Assembly  gives  us  instructive  lessons,  as  to 
the  authority  and  extent  of  the  jurisdiction  respecting  the  quali- 
ties of  ministers,  as  opposed  to  any  arbitrary  will  of  the  people, 
which  is  implied  in  the  power  of  Collation,  and  valuable  evidence 
as  to  the  novelty  in  the  Church  of  Scotland,  of  this  strange  doc- 
trine respecting  the  supremac  Yof  thet<;i//  of  the  people, — Will, — 
without  reasons  stated,  without  thepowerof  inquiry  or  the  privilege 
of  opinion  by  the  presbytery, — arbitrary,  peremptory,  rejection  as 
matter  of  right,  whether  from  causeless  or  malicious  prejudice. 

Mr  Bell,  founding  on  the  terms  employed  in  this  Act  of  As- 
sembly, as  if  they  proved  what  is  the  law  now,  when  patronage 
exists— or  as  if  this  Act  of  Assembly,  passed  under  the  authority 
of  Parliament,  aided  him  in  maintaining  that,  without  the  autho- 
rity of  Parliament,  the  Church  could  now  do  the  same  thing  by 
the  legislative  authority,  even  though  patronage  is  not  ab(>- 
lished, — actually  takes  the  words  as  the  measure  of  the  powers  of 
the  Assembly,  and  of  the  rights  of  the  people^  in  the  present  day. 
He  seems  to  think,  that  the  question  is  to  turn  solely  on  the  mean- 
ing of  this  act  of  Assembly — and  giving  that  turn  to  the  case, 
is  full  of  indignation  against  the  construction,  that  the  dissent 
thus  brought  bcfca-e  the  presbytery,  who  are  to  judge  of  the 
matter,  implied  any  statement  of  reasons  by  the  parties  objecting, 
or  that  such  could  be  required  under  the  plain  meaning  of  the 
terms  employed.  I  care  very  little'  for  the  correct  construction 
of  this  Act  of  Assembly.  .  It  is  admitted  that  the  Assembly  had 
the  power  oi  judging  in  the  matter — that  \he  jurisdiction  of  the 
Church  courts  was  not  excluded  or  surrendered^  in  consequence 
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of  the  objection  by  the  major  part  of  the  congregation — and  that 
the  presbytery  were  entitled  to  disregard  the  oppositioft,  if  in  their 
opinion  the  fruit  of  causeless  prejudice.  This  is  enough  for  the 
only  use  which  can  be  made  of  this  Act  of  Assembly.  If  it  were 
DOW  the  law  of  the  Church  and  of  the  land — if  it  were  in  force  or 
applicable — ^if  it  were  the  measure  of  the  powers  of  the  Church, 
or  of  the  rights  of  the  people,  it  is  only  in  such  case  that  the  pre- 
cise construction  of  the  terms  can  be  of  the  slightest  importance. 

But  I  am  not  a  little  amused  to  hear  Mr  Bell  tell  us  that  it 
is  an  abuse  of  interpretation, — ^^  a  violent  straining  of  the  tcrms,^^ 
— ^to  construe  this  regulation  as  countenancing  the  notion  that  the 
people  were  obliged  to  assign  any  reasons  for  their  opposition. 
Indeed  ! !  Let  us  hear  what  Sir  Henry  Moncreiff  says ;  p.  34w 
^'  By  the  directory  for  the  election  of  ministers  of  16499  if  a 
**  majority  of  tJie  congregation  dissented  they  were  to  give  their 
"  reasons f  of  which  the  presbytery  were  to  judge.  If  the  pres- 
"  bytery  should  find  their  dissent  founded  on  causeless  preju- 
"  Sees  they  were,  notwithstanding,  to  proceed  to  the  settlement 
'^  of  the  person  elected.  And  there  is  a  clause  subjoined  which 
"  in  those  times  would  apply  to  many,  cases.  '.  That  where  the 
*'^  congregation  was  disaffected  or  malignant^  in  that  case  the 
"'presbytery  were  (by  their  own  authority)  to  provide  the  pa- 
"*rish  with  a  minister.'  Though  this  mode  seemed  to  give 
"  weight  to  the  clergy  only  in  the  first  nomination,  or  on  extra- 
"  ordinary  emergencies,  and  more  influence  to  the  people  in  or- 
*'  dinary  cases,  it  is  evident  that  the  clergy  had  still  the  chief  in- 
"  fluence  in  the  ultimate  decision,  as  well  as  in  the  selection  of  the 
"  candidates.  For  when  the  people  were  divided,  which  very 
'^generally  happened,  it  lay  with  the  Church  courts  at  last  to  de- 
"  termine  between  the  parties ;  and  it  can  scarcely  be  supposed, 
"  with  all  the  purity  which  can  be  ascribed  to  the  intentions  of 
^*  the  clergy,  that  the  candidate  who  had  most  favour  among 
"  them  was  often  rejected.'' 

In  truth,  all  theologians  have  taken  the  same  view  as  this 
eminent  and  great  authority.  But  Mr  Bell  fell  into  a  curious 
blunder  here  from  mistaking  the  footing  on  which  this  Act  of 
Assembly  proceeded.  He  says,  why — if  reasons  are  to  be  assign- 
ed  when  the  majority  are  to  dissent,  that  is  the  very  same  thing 
which  is  to  take  place  if  the  minority  dissent,  and  wherefore  then 
allude  to  the  fact  ot majority  or  minority^  since  the  result  is  then  to 
depend  on  the  validity  of  the  reasons,  not  on  the  fact  whether  they 
are  stated  by  majority  or  minority.  Not  at  all.  My  friend  equally 
forgets  the  Act  of  Parliament,  and  mistakes  the  Act  of  Assembly. 
The  election  was  to  be  on  the  suit  of  the  congregation.  The  As- 
sembly went  pretty  far,  as  it  was,  by  attempting  to  control  and  re- 
gulate and  direct  the  choice  of  the  congregation.     But  they  could 
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not  pretend  to  deny  effect  to  the  Act  of  Parliament,  or  to  dispute 
the  "great  and  necessary  effect  of  opposition  by  the  majority  under 
this  statute,  to  the  person  proposed  to  them.     They  said,  that 
opposition  shall  not  be  unreasonable. — the  fruit  of  causeless  preju- 
dice :    You  must  assign  your  objections — these  the  Church  court 
the  presbytery  is  entitled  to  know — these  as  a  flock  of  the  Church 
you  are  bound  to  state  : — if  they  are  plainly  unreasonable,  you 
must  give  way  to  the  pastors  under  whose  spiritual  guidance  and 
care  you  are — the  presbytery  can  judge   for  you.     But  then, 
though  the  objections  might  not  form  matter  of  accusation,  yet 
if  they  were  fair  reasonable  grounds  of  objection  or  dislike, — whe- 
ther sufficient  for  a  minority  to  urge  as  a  bar  to  the  settlement, 
and  as  a  ground  for  accusation  against  the  person  proposed, — they 
might  be  quite  enough  under  this  statute  for  a  majority  to  plead, 
and  so  the  presbytery  were  to  give  effect  to  any  fair  grounds  of 
objection   by  the  majority,  not  the  result   of  causeless  preju- 
dice— Else  the  statute  vesting  the  appointment  in  the  suit  of  the 
congregation  would,   in  truth,  have  been    practically  defeated. 
This  is  the  distinction  between  the  case  of  a  majority  and  mino- 
rity under  this  Act  of  Assembly,  (which  puzzled  my  friend  so 
much,)  although  from  both,  an  explanation  was  required  of  their 
reasons  or  grounds  of  objection. 

I  would  wish  before  leaving  this  Act  of  Assembly,  to  hear 
with  more  accuracy  and  precision  of  statement,  than  we  were 
favoured  with,  what  is  the  practical  use  my  friends  would  make 
of  this  act  of  Assembly.  Do  they  quote  it  as  proof  of  the  legis- 
lative power  inherent  in,  and  belonging  to,  the  Church  ?  The 
example  is  an  infelicitous  one,  for  this  Act  of  Assembly  was 
passed,  in  consequence,  and  in  virtue  of  the  special  authority  given 
to  the  Church,  by  the  statute  of  the  same  year,  t9  regulate  this  mat- 
ter. Or,  as  a  proof  of  the  subjects  falling  within  the  province  and 
jurisdiction  of  the  Church?  Equally  the  special  authority  be- 
stowed by  express  statute  precludes  any  effectual  appeal  to  this 
measure,  as  a  precedent  of  the  smallest  weight.  Well  then,  what 
do  they  mean  to  say  ?  Do  they  actually  contend,  that  because, 
when  patronage  was  abolished  by  statute,  and  a  statute  gave 
express  and  special  power  to  the  Assembly,  to  regulate  the  mode 
of  settlement,  among  those  on  whom  Parliament  bestowed  the 
choice  of  ministers,  the  Assembly  may  now,  when  patronage  is 
secured  by  statute,  and  no  authority  given  by  Parliament  to  re- 
gulate the  matter,  do  the  very  same  thing  which  two  centuries 
ago,  in  such  an  altered  state  of  things,  they  received  special 
power  to  regulate.  Why  that  is  absurd.  Then  I  ask — I  wish 
to  understand — the  Court  are  entitled  to  know — for  what  pur- 
pose is  this  Act  of  Assembly  founded  upon,  in  so  far  as  re- 
spects the  question  of  the  legislative  power  of  the  Church  ?  As 
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yet,  I  am  sure  the  application  of  the  act  has  not  be  pointed  out* 
AH  that  it  proves  is  this, — that  when  the  Assembly  did  legislate 
in  that  year,  they  had  express  warrant  and  authority  from  the 
Legislature  to  do  what  they  professed.  Then  is  it  quoted  and 
founded  upon,  in  proof  of  the  existing  or  inherent  rights  of  the 
congregatiofi — as  evidence  of  the  control  the  people  by  law  possess 
in  point  of  principle,  (although  never  enjoyed)  over  the  selection 
by  patrons,  and  of  the  competency  of  admitting  and  giving  effect 
to  that  control  ?  If  for  such  purpose, — the  Act  of  Assembly  is^qual- 
ly  useless  as  authority.  For  the  rights  or  privileges  admitted  by 
this  Act  of  Assembly  on  the  part  of  the  congregation  are  not 
in  a  question  with  or  as  against  patrons  at  all,  but  expressly  in 
the  case  of  the  power  of  appointment  being  given  by  statute  to 
the  congregation  itself.  The  act  proves  nothing  whatever  as  to 
the  rights  of  the  congregation,  in  competition  with  the  civil  right 
of  patronage.  It  proves  no  right  of  control,  even  in  the  opinions 
of  the  Church  at  that  date,  over  the  selection  by  patrons.  For 
the  church  had  neither  to  consider  nor  to  regulate  such  a  case  at 
alL  It  does  not  even  amount  to  any  assertion  or  recognition  of 
any  such  abstract  principle,  as  then  held  by  the  Church  in  point  of 
doctrine.  It  does  not  prove  any  claim  by  the  Church  of  the 
competency  of  establishing  any  such  control,  or  of  the  previous 
existence  of  any  regulations  which  igave  effect  to  such  a  control. 
I  must  own,  my  Lords,  that  if  I  have  failed  to  satisfy  the  Court 
that  this  Act  of  Assembly,  and  the  statute  on  which  it  pro- 
ceeded, have  no  sort  of  application  to  the  present  question,  it 
is  because  I  have  not  been  able  to  ascertain  or  collect  what  is 
the  tise^  which  the  defenders  really  make  in  argument  of  them, 
or  in  what  way  they  can  bear  at  all  on  the  case.  Indeed, 
when  you  combine  the  statute  16499  ^^d  the  relative  Act  of 
Assembly,  with  the  terms  of  the  Act  of  Assembly  1645,  (con- 
taining the  form  of  church  government  drawn  up  at  West- 
minster,) I  think  it  is  difficult  to  meet  the  conclusion,  that  what- 
ever views  were  maintained  by  the  Church  as  to  the  expediency 
of  getting  rid  of  patronage,  and  vesting  the  nomination  in  the 
people,  yet  no  principle  or  practical  law  was  known  to  exist,  by 
which  the  right  of  patronage  was  subjected  to  so  complete  a  con- 
trol as  an  arbitrary  rejection  by  the  congregation,  or  that  any  such 
right  was  practically  admitted  by  the  Church,  to  belong  to  the 
congregation,  consistently  with  the  jurisdiction  of  the  Church 
Courts,  and  the  submission  the  people  owed  to  them. 

Your  Lordships  are  well  aware  for  how  short  a  time  the  Church 
enjoyed  the  independence  which  they  had  obtained  in  1649.  The 
Restoration,  again,  brought  neither  peace  nor  liberty  to  the 
Church  of  Scotland ;  and  the  thirty  years  which  followed,  one 
gladly  passes  over  as  the  blackest  page  in  the  history  of  the 
House  of  Scuarty — ^years  of  tyranny  and  barbarous  persecution, 
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leaving,  however,  a  precious  result  in  the  deep-rooted  feeling  of 
attachment  to  the  liberties  and  independence  of  the  Church, 
which  have  since  been  so  remarkable  in  Scotland,  and  the  strength 
of  which  may  in  truth  be  said  to  have  created  whatever  secession 
has  since  taken  place  from  its  establishment. 

I  go  at  once  to  the  Revolution. 

One  of  the  first  statutes  passed  in  pursuance  of  the  Declaration 
in  the  Claim  of  Rights  against  the  intolerable  grievance  of  Epis- 
copacy, was  to  settle  and  secure  the  Presbyterian  Church.  The 
Legislature  at  the  same  time  adopted  the  Confession  of  Faith 
drawn  up  at  Westminster.  The  terms  of  this  statute  1690,  c.  5, 
estabtish  every  one  of  the  general  propositions  I  have  already 
submitted  to  the  Court,  as  to  the  mode  and  conditions  of  the  es- 
tablishment of  the  National  Church  of  Scotland.  The  act  is  as 
follows : 

**  Act  ratifying  the  Confession  of  Faith,  and  settling  Presby- 
"  terian  Church  Government. — Our  Sovereign  Lord  and  Lady, 
**  the  King  and  Queen'^s  Majesties,  and  threeestates  of  Parliament, 
**  conceiving  it  to  be  their  bound  duty,  after  the  great  deliverance 
"  that  God  hath  lately  wrought  for  this  Church  and  Kingdom, 
"  in  the  first  place  to  settle  and  secure  therein,  the  true  Protest- 
•*  ant  religion  according  to  the  truth  of  God''s  Word,  as  it  hath 
**  of  a  long  time  been  professed  within  this  land  :  As  also  the 
"  government  of  Christ'^s  Church  within  this  nation,  agreeable 
"  to  the  Word  of  God,  and  most  conducive  to  the  advancement 
*^  of  true  piety  and  godliness,  and  the  establishing  of  peace  and 
"  tranquillity  within  this  realm  ;  And  that  by  an  article  of  the 
**  claim  of  right,  it  is  declared.  That  prelacy,  and  the  superiori- 
"  ty  of  any  office  in  the  church  above  presbyters,  is,  and  hath 
*'  been  a  great  and  unsupportable  grievance  arid  trouble  to  this 
**  nation,  and  contrary  to  the  inclinations  of  the  generality  of  the 
"  people  ever  since  the  Reformation,  they  having  reformed  from 
**  popery  by  presbyters,  and  therefore  ought  to  be  abolished  : 
^*  Likeas,  by  an  act  of  the  last  Session  of  this  Parliament^  pre- 
*'  lacy  is  abolished  ;  Therefore  their  Majesties,  with  advice  and 
•*  consent  of  the  said  three  estates,  do  hereby  revive,  ratifie,  and 
^*  perpetually  confirm,  all  laws,  statutes  and  acts  of  Parliament, 
^*  made  against  popery  and  papists,  and  for  the  maintenance  and 
**  preservation  of  the  true  reformed  Protestant  religion,  and  for 
**  the  true  Church  of  Christ  within  this  kingdom,  in  so  far  as 
**  they  confirm  the  same,  or  are  made  in  favours  thereof.  Likeas, 
*'  they,  by  these  presents,  ratifie  and  establish  the  Confession  of 
*'  Faith,  now  read  in  their  presence  ;  and  voted  and  approven 
^'  by  them,  as  the  pubiick  and  avowed  confession  of  this  Church, 
''  containing  the  sum  and  substance  of  the  doctrine  of  the  Re- 
"  formed  Churches :  (which  Confession  of  Faith  is  subjoyned  to 
'*  this  present  act.)     As  also  they  do  establish,  ratifie,  and  con- 
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"  firm  the  Presbyterian  Church  government  and  discipline ;  that 
"  is  to  say,  the  government  of  the  Church  by  kirk  sessions,  pres- 
''  byteries,  provincial  synods,  and  general  assemblies,  ratified 
'*  and  established  by  the  114th  act,  Ja.  6.  Pari.  12,  anno  159^, 
"  intituled.  Ratification  of  the  Liberty  of  the  True  Kirk,  <$•£:., 
"  and  thereafter  received  by  the  general  consent  of  this  hation, 
"  to  be  the  only  government  of  Ciirist's  Church  within  this  king- 
"  dom ;  reviving,  renewing,  and  confirming  the  foresaid  act  of 
"  Parliament,  in  the  whole  heads  thereof,  except  that  part  of  it 
"  relating  to  patronages^  which  is  hereafter  to  be  taken  into  corf* 
^*  sideration :  And  rescinding,  annulling,  and  making  void  the 
"  acts  of  Parliament  following.'' 

Then  follows  a  long  enumeration  of  statutes  repealed.  The 
statute  continues, — '^  with  all  other  acts,  laws,  statutes,  ordi- 
*'  Dances,  and  proclamations,  and  that  in  so  far  allanerly  as  the 
**  said  acts,  and  others  generally  and  particularly  above-mention- 
*'  ed,  are  contrary  or  prejudicial  to,  inconsistent  with,  or  dero- 
"  gatory  from  the  Protestant  religion  and  Presbyterian  govern- 
'*  ment  now  established  ;  and  allowing  and  declaring  that  the 
"  Church  government  be  established  in  the  hands  of,  and  exer- 
'*  cised  bv9  these  Presbyterian  ministers  who  were  outed  since  the 
"  first  of  January,  1661,  for  non-conformity  to  prelacy,  or  not 
'^  complying  with  the  courses  of  the  times  ;  and  are  now  restor- 
'*  ed  by  the  late  act  of  Parliament,  and  such  ministers  and  elders 
'*  only  as  they  have  admitted  or  received,  or  shall  hereafter  ad- 
'*  mit  or  receive :  And  also  that  all  the  said  Presbyterian  minis- 
"  ters  have,  and  shall  have,  right  to  the  maintenance,  rights, 
'^and  other  privileges  by  law  provided,  to  the  ministers  of 
"  Christ's  Churdh  within  this  kingdom,  as  they  are,  or  shall  be, 
"  It'gally  admitted  to  particular  churches.  Lilieas,  in  pursuance 
''of the  premises,  their  Majesties  do  hereby  appoint  the  first 
"  meeting  of  the  General  Assembly  of  this  Church,  as  above 
'*  established,  to  be  at  Edinburgh,  the  third  Thursday  of  Octo- 
"  ber  next  to  come,  in  this  instant  year  1 690." 

Then  follow  some  regulations  as  to  the  ministers  deprived  of 
the  churches  before  13th  April  1689- 

At  present  I  need  only  further  remark  on  this  statute,  that 
while  the  act  1592  is,  generally  speaking,  revived  except  in  the 
particular  relating  to  patronage,  the  act  1567,  c.  7,  is  not  men- 
tioned at  all.  And,  indeed,  very  little  consideration  will  show, 
that  except  as  a  general  declaration  in  favour  of  the  Church,  it 
could  not  be  regarded  as  applicable  to  the  presbyterian  govern- 
ment,— more  particularly  as  it  was  chiefly  applicable  to  patro- 
nage. In  the  course  of  the  same  year,  the  Legislature  proceeded 
to  introduce  the  new  system,  (as  we  know  so  greatly  against  the 
personal  opinion  and  cautious  sagacity  of  King  Wiliiam,)  which, 
in  the  excitement  of  that  day,  the  clergy  had  successfully  recom- 
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mended.  The  plea  was,  that  the  heritors  and  elders  should  pro^ 
pose  the  minister  to  the  congregation.  Mr  Bell  said  it  was 
wholly  useless  to  allude  at  all  to  this  statute,  because  it  is  now 
repealed  It  is  repealed.  But  it  is  most  valuable  and  instruc- 
tive, as  illustrating  what  Parliament  understood  the  powers  of  the 
Church  really  to  be,  in  regard  to  the  regulation  of  matters  re- 
lating to  the  appointment  of  ministers,  even  when  the  rights  of 
patrons  were  annulled.. 

It  is  said  that  the  whole  matter  of  the  settlement  of  ministers 
—of  the  mode  in  which  their  appointment  is  to  receive  the  assent 
of  the  people — is  entirely  spiritual  or  ecclesiastical,  falling  wholly 
within  the  province  of  the  Church  to  regulate,  because  a  part  of 
the  Call.  Then,  if  so — if  such  had  been  the  view  taken  by  the 
Legislature  of  the  powers  of  the  Church,  and  if  the  character  of 
all  regulation  respecting  the  appointment  of  ministers,  even  by  a 
call  at  large,  had  been  thought  to  be  wholly  ecclesiastical,  surely 
the  occasion  of  this  act  was  the  very  one,  on  which  it  might  have 
been  expected,  that  to  the  Church  would  have  been  left  the  regu- 
lation of  the  mode,  in  which  the  consent  or  objection  of  the  con- 
gregation were  to  be  given  to  the  settlement  of  the  person  pro- 
posed by  the  heritors  and  elders,  and  the  framing  of  any  rules 
necessary  to  give  effect  to  the  general  system  which  the  Legisla- 
ture proposed  to  adopt.     But  was  it  so  ?  We  shall  see. 

Again, — if  the  arbitrary  and  peremptory  rejection  by  the 
people  of  any  person  proposed  to  be  pastor  over  them  was  a  fun- 
damental principle  in  the  Church  of  Scotland,  as  established  at 
the  Revolution,  on  the  ground,  that  if  not  acceptable,  he  could 
not  be  edifying,  and  that  they  should  not  be  subjected  to  the 
.  spiritual  care  of  any  pastor  contrary  to  their  will — then,  surely, 
here  was  an  occasion, — the  very  fittest  and  the  most  natural, — 
for  acknowledging  and  giving  effect  to  such  a  principle.  The 
ancient  rights  of  patrons  were  to  be  abolished.  The  right  of  pro- 
posing was  to  be  bestowed,  for  the  first  time,  on  a  new  body, 
who  had  no  private  civil  rights  to  plead  against  the  congregation 
— themselves,  perhaps,  a  numerous  body — likely  to  differ — not 
likely  to  be  much  better  judges  than  the  majority  of  the  congre- 
gation— themselves  a  part  of  that  very  congregation,  and  hence, 
on  every  ground,  here  was  the  occasion  and  the  time  when  you 
would  expect  to  find  some  trace  or  sanction  of  this  fundamental 
law,  which  is  said  to  vest  a  right  of  peremptory  rejection  in  the 
people,  (to  the  exclusion,  too,  of  the  jurisdiction  in  the  church 
courts,)  even  against  the  ancient  and  civil  rights  of  patrons.  What 
was  the  fact  ?  Let  us  look  to  the  statute  which  was  passed. 

"  Act  1690,  c.  23.  Act  concerning  Patronages. — Our  Sove- 
**•  reign  Lord  and  Lady,  the  King  and  Queen's  Majesties,  con- 
*^  sidering.  That  the  power  of  presenting  ministers  to  vacant 
"  churches,  of  late  exercised  by  patrons,  hath  been  greatly  abus- 
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ed,  and  is  inconvenient  to  be  continued  in  this  realm.  Do  there- 
fore, with  the  advice  and  consent  of  the  Estates  of  Parliament, 
hereby  discharge,  cass,  annull,  and  make  void  the  foresaid 
power  heretofore  exercised  by  any  patron  of  presenting  minis* 
ters  to  any  kirk  now  vacant,  or  that  shall  hereafter  happen  to 
vaik  within  this  kingdom,  with  all  exercise  Of  the  said  power : 
And  also  all  rights,  gifts,  and  infeftments,  acts,  statutes,  and 
customs,  in  so  far  as  they  may  be  extended,  or  understood,  to 
establish  the  said  right  of  presentation ;  but  prejudice  always, 
of  such  ministers  as  ate  duly  entered  by  the  foresaid  presen- 
tations, (while  in  use,)  their  right  to  the  manse,  glebe,  bene- 
fice, stipend,  and  other  profits  of  their  respective  churches,  as 
accords :  And  but  prejudice  to  the  patrons  of  their  right  to 
employ  the  vacant  stipends  on  pious  uses,  within  the  respec- 
tive paroches,  except  where  the  patron  is  Popish,  in  w)iicli  case 
he  is  to  employ  the  same  on  pious  uses,  by  the  advice  and  ap- 
pointment of  the  presbytery ;  and  in  case  the  patron  shall  fail 
in  applying  the  vacant  stipend  for  the  uses  foresaid,  that  he 
shall  lose  his  right  of  administration  of  the  vacant  stipend  for 
that  and  the  next  vacancy,  and  the  same  shall  be  disposed  on 
by  the  presbytery  to  the  uses  foresaid ;  excepting  always  the 
vacant  stipends  within  the  bounds  of  the  synod  of  Argyle : 
And  to  the  effect,  the  calling  and  entering  ministers^  in  all  time 
coming,  may  be  ordeily  and  regularly  performed^  their  Ma- 
jesties, with  consent  of  the  Estates  of  Parliament,  Do  statute 
and  declare^  That,  in  case  of  the  vacancy  of  any  particular 
church,  and  for  supplying  the  same  with  a  minister,  the  heri- 
tors of  the  said  parish,  (being  Protestants,)  and  the  elders,  are 
to  name  and  propose  the  person  to  the  whole  congregation^  (by 
the  way — no  such  selection  of  a  portion  of  the  congregation  as  the 
Veto  Act  makes)  "  to  be  either  approven  or  disapproven  by  them  ; 
and  if  they  disapprove — That  the  disapprovers  give  in  their  rea- 
sons to  the  effect  the  affair  may  be  cognosced  upon  by  the  pres- 
^teryoithe  bounds,  at  whose  judgment,  and  by  whose  determi- 
nation, the  calling  and  entry  of  a  particular  minister  is  to  be 
ordered  and  concluded  :  And  it  is  hereby  enacted.  That  if  ap- 
plication  be  not  made  by  the  eldership,  and  heritors  of  the  pa- 
roch,  to  the  presbytery,  for  the  call  and  choice  of  a  minister 
within  the  space  of  six  months  after  the  vacancy,  that  then  the 
presbytery  may  proceed  to  provide  the  said  parish,  and  plant 
a  minister  in  the  church,  tanquamjure  devoluto.  It  is  always 
hereby  declared,  that  this  act  shall  be  but  prejudice  of  the 
calling  of  ministers  to  Royal  Burghs  by  the  Magistrates, 
Town-council,  and  Kirk  Session  of  the  burgh,  where  there  is 
DO  landward  parish,  as  they  have  been  in  use  before  the  year 
1660.  And  where  there  is  a  considerable  part  of  the  paroch 
in  landward,  that  the  call  shall  be  by  Magistrates,  Town- 
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<^  Council,  Kirk-Session,  and  the  heritors  of  the  landward  pa- 
*'  roch*  And  in  lieu  and  reoompence  of  the  said  right  of  pre- 
'^  sentation,  hereby  taken  away,  their  Majesties,  with  advice  and 
'*  consent  foresaid,  statute  and  ordain,^  &c.« 

On  the  construction  and  import  of  this  Act  of  Parliament  no 
doubt  is  raised.  It  is  not  disputed  the  disapprovers  of  the  per- 
son proposed  were  to  assign  their  reasons  as  matters  proper  for 
the  cognizance  and  decision  of  the  presbytery,  and  that  if  their 
reasons  were  not  valid  and  sufficient  in  the  opinion  of  the  pres- 
bytery, the  dissent  or  objection  of  the  congregation  was  of  no 
legal  force  or  avail  whatever. 

It  would  be  repetition,  I  fear,  to  point  out  all  the  inferences 
which  this  enactment  so  directly  points  to,  in  support  of  the 
general  propositions  I  am  now  endeavouring  to  establish.  I 
should  hgpe  that  its  application  to  every  part  of  my  argument 
may  be  at  once  admitted  to  me  by  your  Lordships. 

This  state  of  things  continued  to  the  10  of  Queen  Anne.  Then 
the  Act  1690,  c.  23,  is  repealed — patronage  is  restored  and  confirm- 
ed by  statute,  and  now  the  Church  tells  us,  that  the  people  have 
a  right  of  rejection,  which  even  on  the  abolition  of  patronage  the 
Church  itself  neither  gave  nor  acknowledged,  and  that  the  Church 
has  the  power  to  bestow  this  right  as  a  condition  and  limitation 
on  the  exercise  of  the  civil  right,  which  statute  confirmed  with- 
out such  limitation. 

Let  me  first  call  the  attention  of  the  Court  to  the  terms  of  the 
10  Queen  Anne,  c.  12— A.  D.  1711. 

^^  An  Act  to  restore  the  Patrons  to  their  ancient  rights  of  pre- 
^^  senting  Ministers  to  the  Churches  vacant  in  that  part  of  Great 
^'  Britain  called  Scotland.  Whereas  by  the  antient  laws  and 
^^  constitutions  of  that  part  of  Great  Britain  called  Scotland,  the 
**  presenting  of  ministers  to  vacant  churches  did  of  right  belong 
**  to  the  patrons,  until  by  the  twenty-third  act  of  the  second 
*'  Session  of  the  first  Parliament  of  the  late  King  William  and 
*^  Queen  Mary,  held  in  the  year  One  thousand  six  hundred  and 
"  ninety,  intituled.  Act  concerning  Patronages,  the  presentation 
<'  was  taken  from  the  patrons,  and  given  to  the  heritors  and 
"  elders  of  the  respective  parishes ;  and  in  place  of  the  right  of 
"  presentation,  the  herito];s  and  life-renters  of  every  parish  were 
*^  to  pay  to  the  respective  patrons  a  small  and  inconsiderable 
<'  sum  of  money,  for  which  the  patrons  were  to  renounce  their 
^^  right  of  presentation  in  all  times  thereafter  :  And  whereas,  by 
**  the  fifteenth  act  of  the  fifth  Session,  and  by  the  thirteenth  act 
^^  of  the  sixth  Session  of  the  first  Parliament  of  the  said  King 
"  William,  the  one  intituled,  Jn  act  for  encouraging  of  preach^ 
^^  era  at  vacant  churches  be-north  Forth,  and  the  other  intituled, 
*'  Jet  in  favour  of  preachers  be-north  Forth  ;  there  are  several 
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burthens  imposed  upon  vacant  stipends,  to  the  prejudice  of  the 
patron^s  right  of  disposing  thereof  r  And  whereas  that  way  of 
calling  ministers  has  proved  inconvenient,  and  has  not  only  oc- 
casioned great  heats  and  divisions  among  those  who  by  the 
aforesaid  act  were  entitled  and  authorized  to  call  ministers,  but 
likewise  has  been  a  great  hardship  upon  the  patrons,  whose 
predecessors  had  founded  and  endowed  those  churches,  and 
who  have  not  received  payment  or  satisfaction  for  their  right 
of  patronage  froiti  the  aforesaid  heritors  or  life-renters  of  the 
respective  parishes,  nor  have  granted  renunciations  of  their 
said  rights  on  that  account ;""  ^^  be  it  therefore  enacted,  by  the 
Queen^s  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
same.  That  the  aforesaid  act  made  in  the  year  one  thousand 
six  hundred  and  ninety,  intituled  Act  concerning  patronages^ 
in  sD  far  as  the  same  relates  to  the  presentation  of  ministers  by 
heritors  and  others  therein  mentioned,  be  and  is  hereby  repeal- 
ed and  made  void ;  and  that  the  aforesaid  fifteenth  Act  of  the 
fifth  Session,  and  thirteenth  act  of  the  sixth  Session  of  the  first 
Parliament  of  King  William,  be  and  are  hereby  likewise  re« 
pealed  and  made  void ;  and  that  in  all  time  coming,  the  right 
of  all  and  every  patron  or  patrons  to  the  presentation  of  minis- 
ters to  churches  and  benefices,  and  the  disposing  of  the  vacant 
stipends  for  pious  uses  within  the  parish,  he  restored,  settled,  and 
confirmed  to  them,  the  aforesaid  acts,  or  any  other  act,  statute, 
or  custom  to  the  contrary  in  any  wise  notwithstanding ;  and 
that  from  and  after  the  first  day  of  May,  one  thousand  seven 
hundred  and  twelve,  it  shall  and  may  be  lawful  for  her  Majes- 
ty, her  heirs  and  successors,  and  for  every  other  person  or  per- 
sons who  have  right  to  any  patronage  or  patronages  of  any 
church  or  churches  whatsoever,  in  that  part  of  Crreat  Britain 
called  Scotland,  (and  who  have  not  made  and  subscribed  a  for- 
mal renunciation  thereof  under  their  hands,)  to  present  a  qua- 
lified minister  or  ministers  to  any  church  or  churches  whereof 
they  are  patrons,  which  shall,  after  the  said  first  day  of  May, 
happen  to  be  vacant;  and  the  presbytery  of  the  respective 
bounds,  shall,  and  is  hereby  obliged  to  receive  and  admit  in  the 
same  manner  such  qualified  person  or  persons,  minister  or  mi- 
nisters, as  shall  be  presented  by  the  respective  patrons,  as  the 
persons  or  ministers  presented  before  the  making  of  this  act 
ought  to  have  been  admitted.*^ 

Section  third  ^'  provides  also,  and  it  is  hereby  enacted  by  the 

authority  aforesaid,  .That  in  case  the  patron  of  any  church 

*  aforesaid  shall  neglect  or  refuse  to  present  arfy  qualified  minis- 

'  ter  to  such  church  that  shall  be  vacant  the  said  first  day  of 

May,  or  shall  happen  to  be  vacant  at  any  time  thereafter,  for 


S3 2        .  TtiG  os.vM  Oo   faculty's  speech. 

**  the  space  of  six  months,  after  the  said  first  day  of  May ^  or  after 
*'  such  vacancy  shall  happen,  that  the  right  of  presentation  shall 
**  accrue  and  belong  for  that  time  to  the  presbytery  of  the  bounds 
^^  where  such  church  is,  who  are  to  present  a  qualified  person 
**  for  that  vacancy  tanquamjure  devoluto*'*' 

Then  follow  other  provisions  as  to  the  patronages  previously 
belonging  to  the  archbishops,  &c.,  to  the  requisite  oaths  of  al- 
legiance, &c.  which  are  immaterial. 

To  follow  out  and  finish  the  details  of  the  statutes,  I  may  re- 
fer now  to  the  5  Geo.  I.  which  contains  some  regulations  neces- 
sary for  securing  allegiance  to  the  House  of  Hanover  on  the  part 
of  the  patrons  and  presentees,  without  undue  obstruction  to  the 
settlement  of  vacant  parishes. 

The  8th  section  of  5  Geo.  J.  c.  29  enacts. — "  And  whereas  great 
"  obstructions  have  been  made  to  the  planting,  supplying,  or  fill- 
«<  ing  up  of  vacant  churches  in  Scotland,  with  ministers  qualified 
*•  according  to  law,  patrons  presenting  persons  to  churches  who 
**  are  not  qualified  by  taking  the  oaths  appointed  by  law,  or  who, 
«'  being  settled  in  other  churches,  cannot  or  will  not  accept  of 
<(  such  presentations.  To  the  end  that  such  inconveniences  may 
*'  be  prevented  for  the  future,  Be  it  enacted  by  the  authority 
<<  aforesaid,  That  if  any  patron  shall  present  any  person  to  a  va- 
<«  cant  church,  from  and  after  the  said  first  day  of  June,  one  thou- 
<(  sand  seven  hundred  and  nineteen,  who  shall  not  be  qualified 
«*  by  taking  and  subscribing  the  said  oath  in  manner  aforesaid, 
*<  or  shall  present  a  person  to  any  vacancy  who  is  then  or  shall 
*^  be  pastor  or  minister  of  any  other  church  or  parish,  or  any 
^<  person  who  shall  not  accept  or  declare  his  willingness  to  accept 
"  of  the  presentation  and  charge  to  which  he  is  presented,  with- 
*'  in  the  said  time,  such  presentation  shall  not  be  accounted  any 
^*  interruption  of  the  course  of  time  allowed  to  the  patron  for  pre* 
"  senting;  but  the  Jus  devolutum  shall  take  place,  as  if  no  pre- 
"  sentation  had  been  offered  ;  any  law  or  custom  to  the  contrary 
"  notwithstanding. 

*'^  9.  And  be  it  also  further  declared  and  enacted,  That  no- 
**  thing  herein-contained  shall  prejudice  or  diminish  the  right  of 
*^  the  church,  as  the  same  now  stands  by  law  established,  as  to 
"  the  tryivg  of  the  qualities  of  any  person  presented  to  any 
*'  church  or  benefice."" 

And  now  I  have  to  advert  to  the  notable  discovery  of  my 
learned  friend,  that  in  the  Act  of  Queen  Anne,  the  statute  re- 
specting patrons  which  is  restored  and  revised,  is  not  the  provi- 
sion in  the  act^i592,  which  was  excepted  in  1690,  but  the  act 
1567,  cap.  7,  or  rather  (for  I  really  do  not  very  well  know  the 
precise  shape  of  Ihe  plea,  but  I  think  it  is,)  that  one  part  of  the 
provision  respecting  patronage  in  the  act  1592  was  renewed,  but 
not  the  astricting  or  obligatory  direction  upon  presbyteries. 
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I  have  already  noticed  the  singularity  of  the  plea  which  would 
make  out  the  Act  1567,  cap.  7,  to  be  the  statute  intended  to  be 
revived,  and  not  the  enactment  respecting  patronage  in  the  statute 
1592,  seeing  that  the  former  was  passed  anterior  to  the  institu- 
tion of  presbytery,  and  is  not  applicable  to  presbyterial  institu- 
tions, and  contains  no  provision  for  the  congregation  appealing 
against  a  settlement  by  the  Presbytery  in  face  of  good  objection 
fully  proved. 

Let  me  now  advert  to  this  plea,  that  when  patronage  was  re- 
scored  in  1711,  any  part  of  the  clause  containing  the  provisions 
respecting  patronage  in  159^9  could  have  been  omitted  or  an- 
nulled. The  obligation  upon  presbyteries  to  receive  qualified 
presentees,  it  will  be  remembered,  is  but  one  part  of  the  provision 
in  1592.     The  whole  enactment  is  in  the  following  terms. 

"  And  therefore  ordainis  all  presentations  to  benefices,  to  be 
'' direct  to  the  particular  presbyteries,  in  all  time  cumming: 
"  with  full  power  to  give  collation  thereupon  ;  and  to  put  or- 
'^  dour  to  all  maters  and  causes  ecclesiasticall,  within  their  boun- 
^  des,  according  to  the  discipline  of  the  kirk  :  providing  the  fore- 
*'  saids  presbyteries  be  bound  and  astricted,  to  receive  and  ad- 
*'  mitt  quhat-sumever  qualified  minister,  presented  be  his  Ma- 
"  jesty,  or  laick  patrones.'^ 

Now,  when  the  Legislature  in  171 1  came  to  restore  patronage 
they  repealed  the  Act  1690,  c.  23,  which  had  superseded  this 
particular  provision  in  the  Act  159^9  ^^^  ^h^  course  taken  then 
in  the  Act  1711,  is  by  general  terms  to  restore  the  right  of  pa- 
tronage.  The  words  are  to  restore^  settle^  and  confirm  the  right 
which  the  act  of  1 690  had  taken  away.  Well  then  : — What  would 
be  the  natural  conclusion  in  such  a  case  : — Why  surely  that  the 
right  of  patronage  was  to  be  restored  to  the  extent y  and  in  the 
terms  of  the  provision  which  had  originally  incorporated  it  in 
1592  into  the  Presbyterian  Church,  and  made  it  a  condition  of 
the  establishment  of  the  Church.  The  act  1711  does  not  spe- 
cify any  previous  statute.  It  restores  the  previous  right.  The 
acts  in  1690  had  expressly  revived  and  restored  the  whole  of  the 
statute  1592,  (the  great  charter  of  presbytery)  except  the  portion 
as  to  patronage.  Then  the  statute  17  i  1  restores  patronage  in 
general  terms,  but  without  notice  of  any  special  act  of  Parlia- 
ment My  friend  did  not  seem  to  dispute  that  this  must  re- 
store that  part  of  the  enactment  in  1592,  which  directs  the  pre- 
sentations to  be  addressed  to  preshyteries^  and  which  gives  to 
presbyteries  the  power  to  give  collation  thereupon.  And  if  that 
were  not  revived,  there  would  have  been  no  obligation  on  pa- 
trons to  address  their  presentations  to  presbyteries.  But  then 
it  is  gravely  contended,  and  announced  with  great  parade  by 
my  learned  friend,  as  a  discovery  in  this  deduction  of  the  statutes, 
leading  (however  unexpectedly,)  to  important  results,  that  theo^A^r 
part  of  the  same  sentence^  the  obligation  upon  presbyteries  to  re- 
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ceive  and  admit  whatever  qualified  person  the  patron  might  ap- 
point, was  not  revived,  and  that  you  were  necessarily  referred 
back  to  the  statute  1567)  prior  to  the  institution  of  presbyteries. 
Wherefore  ?  why  is  the  prior  statute  to  be  taken  in  preference  to 
the  concluding  provision  of  1592^  the  remainder  of  which  is  re- 
vived ?  The  act  1711  specifies  no  particular  act.  It  employs  the 
most  absolute  general  terms  in  favour  of  patronage;  it  restores, 
settles,  and  confirms  the  right.  WhereforCy  then,  I  ask, — Oh,  by 
implication^  says  my  learned  friend.  Singular  reasoning.  A  ne- 
cessity  by  implication  for  holding  this  portion  of  the  enactment 
respecting  patronage  to  be  omitted^  when  the  enactment  contain- 
ed in  the  act  1592  was  othentise  revived ! !  Why,  thi$  part  of  the 
provision  was  the  mode  of  securing  the  rights  and  making  it  prac- 
tically valuable.  Then,  on  occasion  of  restoring  that  right  in  op- 
position to  the  Church,  I  should  have  thought  the  implication 
would  be,  that  the  right  so  restored  was  to  be  revived  as  it  pre* 
viousb/  eansted.  Oh  no,  says  my  friend,  consider  my  implication. 
The  object  in  1 71 1  is  to  restore^  settle^  and  covjirm  a  right  which  it 
was  declared  had  been  injuriously  annulled: — and  \he implication 
is,  that  in  restoring  the  right  to  be  thus  revived  and  confirmed^ 
the  Legislature  must  he  held  purposely  to  omit  the  practical  pro- 
vision, which  had  been  devised  in  order  to  secure  ihefree  ewer^ 
cise  of  the  right.  Tlie  object  was  to  restore  and  confirm  pa- 
tronage against,  if  you  please,  a  hostile  Church, — and^  there^ 
fore^ — in  pursuance  of  that  object,  to  further  that  purpose, 
therefore — such  is  the  implication — ^you  are  to  assume  that  the 
Legislature  deliberately  intended  to  omit  the  safeguard  of  the 
right  thus  restored,  and  to  omit  the  provision  by  which  its  exer- 
cise was  to  be  secured.  Such  is  the  implication  !  Most  felicitous 
instance  of  the  sufficient  reason  in  interpretation  !  1  think  it  was 
upon  this  point  in  his  argument  that  my  learned  friend,  careering 
in  the  strength  of  his  own  logic,  and  full  of  compassionate  con- 
cern for  the  embarrassment  I  was  to  experience  in  grappling  with 
so  difficult  an  argument,  exclaimed  in  accents  of  somewhat  du- 
bious encouragement,  **  We  shall  be  glad  to  hear  what  the  Dean 
"  of  Faculty'^  (poor  young  man)  "  has  to  say.*"  This  is  my  an- 
swer, and  1  hope  it  has  relieved  my  learned  friend,  from  the 
trembling  anxiety  for  my  safety,  with  which  he  has  seen  me  ap- 
proaching that  slough,  in  which  I  was  to  be  hopelessly  engulfea. 
But  my  learned  friend  seems  to  have  caught  rather  hastily 
at  the  shadow  of  an  argument  against  the  important  obligation  on 
presbyteries  contained  in  the  statute  159^ : — for  he  has  omitted  to 
observe  that  the  first  section  of  the  act  of  Queen  Anne  actually  re- 
peats and  embodies  at  length,  almost  in  the  express  terms  of  the  act 
159^9  ^^^  same  obligation  on  presbyteries  to  receive  and  admit 
in  the  same  manner  as  formerly,  such  qualified  persons  as  might 
be  presented. by  patrons.  Under  what  delusion,  then,  my  learned 
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friend  broached  this  notable  discovery,  the 'merit  of  which  is,  I 
believe,  wholly  his  own,  that  when  patronage  was  restored  in 
1711,  the  Legislature  must  be  taken,  and  that  upon  implication 
forsooth,  to  omit  that  part  of  the  law  respecting  patronage, 
which  alone  secured  its  free  exercise,  and  which  practice  had 
shown  to  be  so  necessary,  in  order  to  give  fair  effect  to  the  civil 
right  of  patrons,  I  am  rather  curious  to  know, — ^for  the  very  point 
is  the  subject  of  express  enactment  in  the  statute  1711. 

Such,  then,  is  the  history  of  the  foundation  and  establishment 
of  the  Church  of  Scotland,  and  especially  of  the  arrangements 
and  provisions  respecting  the  right  of  appointment  to  the  pastor- 
al office. 

Without  consuming  much  time  in  recapitulation,  and  submit- 
ting generally  that  the  deduction  which  I  have  attempted  to  make, 
confirms  satisfactorily  the  legal  and  historical  propositions  which 
I  took  the  liberty  of  stating  to  the  Court,  I  may  say  that  some 
points  seem  to  be  indisputably  clear. 

1.  That  the  right  of  nomination  to  the  ofBce  of  minister  of 
parishes,  and  the  effect  of  that  right,  have  been  the  subject  of  re- 
peated statutory  enactments  when  the  institutions  of  the  Esta- 
blished Church  were  under  the  consideration  of  the  Legis- 
lature. 

2.  That  there  is  no  trace  of  any  intention  to  leave  the  regula- 
tion of  these  points  to  the  Church  itself. 

3.  That  patronage  being  a  civil  right,  and  having  thus  been 
expressly  provided  for  by  statutory  enactment,  there  can  be  no 
implied  power  in  another  body  to  control  the  operation  of 
these  enactments,  or  affect  the  civil  right  which  they  profess  to 
secure. 

4.  l^hat  there  is  no  trace  in  the  Acts  of  Parliaments  of  any 
legislative  power  in  the  Church,  so  to  deal  with  civil  rights  and 
with  the  statutory  provisions  respecting  the  same. 

5.  That  neither  the  consent  by  a  Call,  nor  the  dissent  of  the 
people,  is  ever  alluded  to  or  recognized,  in  any  one  statute  which 
confirms  and  secures  patronage,  much  as  the  rights  of  the  people 
had  been  advocated  by  the  Church,  and  notwithstanding  the  man- 
ner in  which  their  interest  and  privileges  were  brought  forward* 
and  admitted  when  the  rights  of  patrons  were  abolished. 

I  think,  I  may  now  submit  with  some  degree  of  confidence  to 
the  Court  the  general  Propositions,  viz.  That  when  one  parti/  has 
the  right  to  nominate  to  the  office,  and  another  the  right  and 
duty  to  try  the  qualifications  or  qualities  of  the  nominee,  a  right 
of  peremptory  rejection  in  a  third  party,  is  alike  inconsistent  with 
the  right  of  nomination  and  the  duty  of  examination  : — And  se- 
cond, that  the  largest  and  most  liberal  interpretation  of  a  power 
to  esMunine  and  admit  the  person  nominated  by  an  undoubted 
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patron  of  an  office,  whatever  it  may  be,  will  never  entitle  the  body 
intrusted  with  such  power  of  examination  to  bestow  at  once  upon 
a  third  and  different  party,  a  right,  of  their  own  will,  and  without 
reasons,  to  reject  the  patron's  nominee. 

As  for  the  practice  or  views  of  the  Church,  or  rather  the  views 
broached  at  times  by  individuals  and  parties  in  the  Church  af. 
ter  1711,  I  cannot  think  that  there  is  cither  much  relevancy  or 
much  weight  in  the  lengthened  comments  which  you  have  heard 
upon  that  subject.  It  appears  to  me  that  a  complete  answer  to 
the  defenders,  upon  all  this  part  of  their  case,  may  be  found  in  the 
very  sound  and  authoritative  statements  of  Sir  Henry  Moncreiff^ 
upon^e  subject,  in  his  View  of  the  Constitution  of  the  Church  of 
Scotland.  I  will  run  over,  and  very  shortly,  the  points  that  re- 
quire notice  on  this  pari  of  the  case. 

Sir  H.  Moncreiff  states,  what  is  well  known  to  be  historically 
true,  that  for  a  great  number  of  years  the  statute  1711  had  practi- 
cally little  effect.  Many  of  the  patrons — many  of  the  great  families 
in  Scotland  beincjr  Papists  or  Jacobites,  would  not  or  could  not  take 
the  necessary  oaths.  There  was  in  many  other  instances  areluctance 
on  the  part  of  patrons  to  be  among  the  first  tocall  into  exercise  rights 
which  the  Church  at  that  lime  annually  protested  against.  The 
Church  also,  let  it  be  remembered,  were  somewhat  too  zealous  in 
stirring  up,  and  somewhat  too  loose  in  sustaining,  objections  to 
presentees.  The  Court  again  were  chiefly  desirous  to  secure 
zealous  supporters  of  the  Hanoverian  succession,  and  the  more 
decidedly  presbyterian  and  popular  the  minister,  the  more  zealous 
the  adherent  of  the  reigning  family  :  And  the  Government,  in  the 
numerous  parishes  of  which  the  Crown  was  patron,  willing- 
ly left  to  the  clergy,  (the  strenuous  and  zealous  opponents  of  the 
Jacobite  party,)  the  settlement  of  parishes :  And  so  it  was,  from 
these  and  other  causes,  that  for  many  years  after  the  act  1711, 
the  patrons  rarely  if  ever  presented,  and  that  the  presbytery 
either  presented  themselves,  or  gave  to  the  people  a  choice  or  a 
selection  from  their  own  nominees.  It  may  be  said  that  nearly 
for  thirty  years  this  was  jhe  general,  if  not  the  universal  practice. 
A  call  at  large,  as  it  was  term«d«  was  almost  invariably  mode- 
rated, and  hence,  I  am  thoroughly  persuaded,  has  arisen,  if  not 
entirely  the  form  of  a  Call  in  the  case  of  a  pairorCs  presentee^  at 
least  the  notions, — at  the  best  undefined, — varying  from  day  to 
day  both  in  abstract  principle  and  practical  views, — which  for 
some  period  gave  rise  to  so  much  discussion, — as  to  the  importance 
or  necessity  of  a  concurrence,  by  some  number  at  least,  in  the 
patron's  nominee,  on  the  part  of  the  congregation.  These  no- 
tions were  practically  and  conclusively  set  at  rest  during  the  time 
of  Principal  Robertson,  at  least  seventy  years  ago.  You  will 
find  the  history  of  these  discussions  in  the  Treatise  of  Sir  Henry 
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HoDcreiiF,  and  in  that  part  of  Dugald  Stewart^s  Life  of  Principal 
Robertson  which  it  is  understood  that  the  late  Dr  Hill  contribut- 
ed. That  they  were  set. at  rest, — that  the  controversy  was  un- 
derstood to  be  over,  and  to  have  been  both  legally  and  authori- 
tatively and  beneficially  disposed  of,  there  cannot  be  a  stronger 
proof  than  in  the  recommendation  of  Sir^  H.  MoncreifF  to  his 
friends  and  his  party  not  again  to  agitate  the  subject. 

But  in  the  practice  I  have  now  adverted,  of  a  call  at  large  by 
the  congregation  may  clearly  be  found — I  think  that  such,  in- 
deed, is  the  implied  opinion  of  Sir  H.  Moncreiff  himself, — the 
origin  of  the  application  to  a  patron's  presentee^  if  not  of  the  form 
of  the  Call,  at  least  of  the  notions  respecting  it  to  which  I  have 
alluded. 

The  first  division  of  opinion  in  the  Church  took  place,  as  Sir 
Henry  Moncreiff  mentions,  sometime  about  1726,  when  certain 
classes  revived  the  doctrine  as  to  the  popular  election  of  ministers, 
"  in  opposition,"^^  as  he  says,  "  both  to  the  law  of  patronage,  and 
"  to  the  practice  establisheil  under  the  act  1690.^ 

The  secession,  which  began  about  1733-34,  by  Ebenezer  Ers- 
kine,  gave  rise  to  much  agitation  in  the  Church,  and  the  defen- 
ders have  quoted,  as  if  of  great  importance  in  the  present  case, 
an  Act  of  Assembly  in  1736,  which  they  seem  to  think  fortifies 
the  general  declaration  in  the  commencement  of  the  Veto  Act. 
It  is  in  these  terms: — "  The  General  Assembly,  considering  from 
"  Act  of  Assembly,  August  6th  1575,  Second  Book  of  Disci- 
"  pline,  chap.  iii.  par.  4,  6,  and  8,  registrate  in  the  Assembly 
**  books,  and  appointed  to  be  subscribed  by  all  ministers,  and 
"  ratified  by  Acts  of  Parliament,  and  likeways  the  Act  of  As- 
"  sembly  1638,  December  17ih  and  18th,  and  Assembly  1715, 
**  Act  9th.  That  it  is,  and  has  been  since  the  Reformation  the 
**  principle  of  this  Church,  that  no  minister  shall  be  intruded 
"  into  any  parish  contrary  to  the  will  of  the  congregation,  do 
"  therefore  seriously  recommend  to  all  judicatories  of  this  Church, 
"  to  have  a  due  regard  to  the  said  principle  in  planting  vacant 
**  congregations ;  and  that  all  presbyteries  be  at  pains  to  bring 
'*  about  harmony  and  unanimity  in  congregations,  and  to  avoid 
**  everything  that  may  excite  or  encourage  unreasonable  excep- 
*•  tions  in  people  against  a  worthy  person  that  may  be  proposed 
^  to  be  their  minister,  in  the  present  situation  and  circumstances 
**  of  the  Church,  so  as  none  be  intruded  into  such  parishes,  as 
•'  they  regard  the  glory  of  God,  and  edification  of  the  body  of 
*'  Christ," 

This  act,  it  will  be  observed,  professes  to  rest  on  the  Second 
Book  of  Discipline,  and  surely  that  reference  shows  how  little 
warrant  there'  was  on  the  patt  of  the  Establishment  for  promul- 
gating such  a  doctrine. 
-    Sir  H.  Moncreiff  states,  page  61  ^  that  this  declaration  was 
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never  acted  upon, — was  not  intended  to  be  acted  upon, — was 
merely  a  concession  in  words,  in  the  hope  of  humouring  the 
people,  and  allaying  the  secession,  but  was  of  no  authority,  and 
was  never  regarded  as  such. 

Mr  Bell,  forgetting,  in  the  warmth  of  his  argument,  that  he 
was  not  in  the  General  Assembly,  and  in  the  course  of  a  decla- 
mation much  misplaced  as  to  the  conduct  of  a  dominant  party, 
in  the  Church,  turned  round  and  asked,  now  at  the  distance  of 
a  century,  why  we  passed  an  Act  of  Assembly  which  was  meant 
to  be  a  mockery.  Personally,  I  should  have  no  objec^tion  to  be 
answerable  for  the  ecclesiastical  conduct  of  Principal  Kobertspn 
and  Dr  Cook,  but  I  protest  against  my  clients,  my  Lord  Kin- 
noull  and  Mr  Young,  being  mixed  up  with  the  conduct  of  any 
party  whatever  in  the  Church.  But  really  the  question  was  an 
odd  one,  since  this  declaration  of  the  Assembly  was  not  promuU 
gated  by  the  moderate  party,  but  by  the  high  party,  before  Dr 
Robertson  was  known  or  his  influence  felt  in  moderating  the  con- 
duct of  the  General  Assembly.  But  I  leave  Mr  Bell  to  find  an 
answer  to  his  question  in  the  work  of  Sir  Henry  Moncreiff. 

Reference  is  made  to  a  case  in  1740,  which  Sir  Henry  Mon- 
creiff mentions  as  perhaps  the  only  one  of  the  kind  in  the  whole 
history  of  the  Church  of  Scotland,  in  which  there  had  been  vio- 
lent commotions  and  tumults  in  the  parish  of  Currie,  against  the 
settlement  of  a  Mr  Mercer,  nominated  by  the  patrons,  the  ma- 
gistrates of  Edinburgh,  and  the  settlement  was  consequently  not 
proceeded  in.  This  individual  had  been  the  person  first  to  move 
a  censure  on  Ebenezer  Erskine.  The  General  Assembly  refused 
to  settle  him  on  account  of  the  difficulties  which  attended  his 
call.  That  the  six  months  had  expired,  seems  to  be  admitted 
on  all  hands.  But  the  important  and  remarkable  fact  is,  that 
the  Assembly  did  not  venture  to  find  that  the  presentee  was  not 
qualified^  or  that  the  patrons  could  be  compelled  to  appoint  an. 
other  person,  or  had  forfeited  their  rights  owing  to  the  opposi- 
tion of  the  parish.  On  the  contrary,  it  appears  from  the  minutes 
of  Assembly,  that  Mr  Mercer  acquiesced  in  another  arrangement 
and  practically  withdrew.  2,  That  a  committee  had  been  ap- 
pointed to  confer  with  the  panics,  with  the  view  of  bringing 
about  a  comfortable  settlement.  3.  That  the  period  of  six  months 
was  admitted,  from  the  date  of  the  proceeding  in  the  Assembly, 
to  be  open  to  the  magistrates  as  patrons ; — that  the  patrons  were 
recommended  to  give  a  leet  to  the  people,  but  that  if  a  satisfac- 
tory choice  was  not  made  by  the  people  out  of  such  leet,  or  if  the 
patrons  would  not  give  a  leet,  that  the  presbytery  were  to  proceed 
and  settle  any  person  presented  by  the  magistrates  within  six 
months  from  the  meeting  of  the  Assembly. 

Thus  this  case,  when  understood  and  explained,  affords  the 
strongest  proof,  that  while  the  Assembly,  with  a  view  to  expe- 
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diency,  wished  to  accommodate  matters  in  this  particular  parish, 
they  did  not  attempt  to  hold  the  opposition  of  the  people  to  be 
a  ground  for  excluding  the  patron^s  right  of  nomination,  if  per- 
sisted in,  much  less  for  inferring  a  forfeiture  of  it  pro  hac  vice> 

From  about  that  period,  or  at  least  frow  1760,  Mr  Bell  has  ad- 
mitted that  the  course  of  a  great  mass  of  precedents  respecting 
oppo&ition  to  presentees,  and  the  nature  and  object  of  a  Call,  has 
settled  practically  and,  as  he  said,  judicially,  in  the  Church,  this 
point,  namely,  that  the  congregation  when  they  object  must,  in 
support  of  their  opposition,  assign  and  substantiate  reasons,  of  the 
validity  of  which  the  presbytery  were  to  judge,  and  that  the 
want  of  an  expression  o{ consent,  by  signatures  to  the  Call,  was  not 
sufficient. 

This  course  of  decisions  by  the  Assembly  as  to  cases  of  presen- 
tations by  patrons  is  not  to  be  confounded  with  the  numerous 
class  of  cases,  both  at  a  prior  date  and  subsequently,  in  which  the 
party  was  settled,  either  on  a  presentation  by  thQ  presbytery, 
tanquam  jure  devoluto,  or  on  a  call  at  large  by  the  people — the 
patron  not  exercising  his  right*  Of  the  latter  are  all  the  cases 
alluded  to  by  Mr  Bell,  as  given  in  Mr  Whigham^s  very  instruc- 
tive evidence  before  the  Patronage  Committee,  in  some  of  which, 
so  entirely  was  the  matter  left  to  the  Presbytery  and  the  parish, 
that  after  a  person  was  ultimately  chosen  by  the  congregation, 
they  applied  to  the  patron  for  a  presentation  in  his  favour,  in  order 
tbat  his  tUie  might  be  complete. 

In  these  cases  a  variety  of  questions  were  necessarily  opened  up 
as  to  the  amount  and  weight  of  the  concurrence  in  the  Calls  to 
the  different  candidates,  embracing  every  possible  question  as  to 
the  heritors  and  parishioners, — their  status,  motives,  and  espe- 
cially their  reasons  of  preference  to  the  one,  and  of  objection  to 
the  other.  The  discussions  were  interminable  and  most  inju- 
rious. But  still,  be  it  observed,  that  (as  in  the  class  of  cases  on 
presentations  by  patrons,  the  legality  of  objections  was  in  such 
instances  the  subject  of  decision  by  the  presbytery  and  the 
church  courts,  so  also)  in  the  latter  case  (that  is,  of  a  Call  at 
large,  the  patron  not  exercising  his  right  at  all,)  the  reason^ 
abkness  of  the  grounds  assigned  for  a  preference  or  objec- 
tion by  the  congregation  was  equally  decided  upon  and  de- 
termined by  the  presbytery.  In  no  case  had  the  people  the 
power  of  arbitrary  rejection.  Nay,  even  in  the  case  of  a  Call  at 
large,  the  matter  was  not  decided  merely  by  the  votes  of  the 
majority.  The  presbytery  and  Church  Courts  judged  of  the 
competition — not  merely  in  order  to  ascertain  the  real  majority, 
but  also  to  decide  upon  the  merits  and  claims  of  the  different 
candidates,  and  the  sufficiency  of  the  preference  given  by  the 
majority  to  one  over  the  other, — ^in  short,  to  decide  which  would 
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be  the  fittestpastor  of  the  parish.  Hence  the  whole  of  these  cases 
are  in  truth  equally  precedents  in  the  practice  of  the  Churc^h  against 
the  new-fangled  notion  that  the  jurisdiction  of  the  presbyteries 
can  be  surrendered  in  deference  to  the  will,  or  to  gratify  the  ca- 
price, of  the  people,  or  that  there  exists  in  any  majority  a  pe- 
remptory right  of  rejecting  the  person  legitimately  proposed,  wne- 
ther  by  the  session,  or  heritors  and  session  jointly,  or  regularly,  on 
the  occasion  of  a  call  under  the  sanction  of  the  presbytery.  The 
only  case,  indeed,  in  which  a  trace  is  to  be  found  of  the  extra^ 
vagant  doctrine, — that  opposition  by  the  parish  was  of  itself  suflS- 
cient,  as  a  legal  ground,  for  laying  aside  the  presentee,  or  that  the 
church  courts  could  assume  the  patron^s  right  therefore  to  be  for- 
feited,— ^is  the  case  of  Auchtermuchty  in  1 735,  which  I  previously 
noticed ;  and  the  decision  of  the  Court  of  Session  in  that  case 
practically  and  most  effectually  put  down  the  pretension,  which 
never  was  renewed  by  the  Church. 

On  a  matter  so  very  extensive  and  so  full  of  details,  I  must 
ask  your  Lordships  to  refer  to  the  various  publications  already 
mentioned,  and  to  others  equally  well  known  to  the  Cqurt.  The 
result  to  my  own  mind  has  been  a  very  strong  conviction  of  the 
truth  of  the  following  propositions ; — 1.  That  the  form  of  a  Call 
was  not  originally  applicable  at  all  to  \he  presentee  of  a  patron, 
2.  That  the  long  ana  general  practice  of  settlements  under  the 
Act  1690,  and  subsequently  by  a  Call  at  large,  and  the  discussions 
respecting  such  Oalls,  introauced  notions  respecting  the  same,  which 
were  gradually  extended,  without  authority,  and  against  the  plain 
provisions  of  the  statu  tes,  through  popular  misapprehension,  to  Calls 
to  presentees, — ^that  this  misapprehension  was  fostered  and  made 
use  of  by  the  opponents  of  patronage,  and  though  it  never  prevail- 
ed, yet  it  gave  a  great  tinge  to  the  party  discussions  in  the  Assembly 
till  the  wisdom  of  Dr  Robertson  put  an  end  to  the  if  hole  question. 

The  form  and  object  of  the  Call,  as  I  already  pointed  out,  seems 
to  me  clearly  to  confirm  this  view.  It  is  an  invitation — an  expres- 
sion of  assent.  Now  the  true  and  constitutional  privilege  of  the 
congregation  in  regard  to  the  presentee  of  the  patron  is,  since  he  is 
to  be  tried  and  admitted  by  the  presbytery,  to  state  and  urge  ob- 
jections upon  which  the  presbytery  are  to  decide;  and  I  think  it 
quite  apparent  that  in  principle  the  Call  was  not  applicable  to  a 
patron^s  presentee,  as  any  necessary  part  of  the  ecclesiastical  pro- 
cess—much less  as  consistent  with  the  civil  right,  if  the  Call  is  to 
be  construed  in  the  way  contended  for  by  Mr  Bell. 

The  remarkable  absence  of  all  authority,  not  only  in  Parlia^ 
mentary  but  in  Church  Records,  for  any  early  notice  or  recog- 
nition of  the  Call,  as  any  check  upon  or  as  applicable  to  the  pre- 
sentation of  patrons,  during  the  periods  when  patronage  subsist- 
ed, seems  powerfully  to  illustrate  and  confirm  this  view. 
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But  even  if  the  form  of  the  Call  did  at  an  early  period  obtain 
as  to  the  presentations  of  patrons,  it  ia  perfectly  clear  that  the 
notions  respecting  its  importance  in  such  cases  broached  about 
1725,  arose  from  the  universality  of  the  settlement  of  ministers 
upon  Calls  at  large.  And  further,  from  whatever  source  these 
views  originated,  there  is  no  doubt  that  they  never  prevailed. 

Mr  Bell  took  an  extraordinary  mode  of  dealing  with  the  course 
of  the  judicial  proceedings  of  the  Church  respecting  Calls  for  the 
last  eighty  years.  He  simply  announced,  that  he  and  the  small 
majority  who  passed  the  Veto  Act  (a  majority  which  I  believe 
would  never  again  be  obtained)  regarded  them  as  against  law^ 
and  were  entitled  to  lay  them  aside, — that  as  they  might  have 
begun  a  new  course  of  judicial  decisions  in  exact  opposition  to 
the  authority  and  practice  of  the  Church  ever  since  the  question 
was  agitated,  by  disposing  of  every  individual  case  on  the  ground 
that  opposition  to  tne  presentee  was  a  valid  objection ;  so  they 
thought  it  best  and  most  convenient  at  once  to  pass  an  act  that 
should  embrace  every  future  case.  What  simplicity  of  confession  ! 
I  make  no  doubt  they  thought  the  summary^  to  be  the  more  con^^ 
venient^  course.  They  would  have  been  puzzled  in  the  state  of  the 
existing  law,  remaining  bound  to  proceed  to  the  trials,  to  find  the 
presentee  not  qualified  in  respect  .of  opposition,  for  which  no  rea- 
son or  ground  was  to  be  assigned  to  them :-— And  hence  the  extra- 
ordinary contrivance  of  giving  the  people,  by  a  sweeping  enact- 
ment, the  right  to  interpose  a  rejection  of  thi  presentee,  which 
should  preclude  peremptorily  the  presbytery  from  proceeding  at 
all  in  the  settlement,  or  taking  him  ou  trial.  But  the  very  ob- 
ject of  this  device,  whereby  that  is  attempted  to  be  done  in  whole- 
sale le^slation,  which  could  not  have  been  attempted  in  individual 
case4by  judicial  determination,  sufficiently  demonstrates  the  il- 
legality of  the  measure.  This  very  remark,  however,  of  my  friend 
shows  the  Court  the  force  of  my  grounds  of  complaint.  Had 
they  judged  of  each  case,  they  must  have  pronounced  a  decision 
in  each  case,  causa  cog^ito— they  must  have  decided,  as  they 
did  in  Auchtermuchty  in  1734,  that  the  opposition  by  the  pa- 
rish was  a  judicial  ground  for  refusal  to  settle,  and  that  ^^  the 
^  opinion  of  the  parish  was  a  trying  of  the  qualities^  of  the  pre- 
sentee— as  the  Church  said  in  that  case — and  so  in  each  case 
the  illegality  of  their  sentence  would  have  been  apparent  on  the 
face  of  the  proceedings.  Hence  originated,  in  the  desire  to  de- 
prive patrons  and  presentees,  both  of  their  rights  and  of  the  means 
of  obtaining  redress,  the  notion,  that  by  a  general  rule  which 
shouM  preclude  the  presbytery  altogether  from  judging  in  the 
matter  in  the  individual  case,  the  right  to  try  the  legality  of  the 
proceeding  would  be  excluded,  since  the  presbytery  had  no 
choice  left  in  any  case,  and  acted  not  judicially  but  ministerially : 
Vain  indeed  such  a  notion,  as  all  other  devices  will  always  turn 
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out  to  be,  intended  to  do,  what  is  incompetent,  by  any  indirect 
course.  But  you  see  from  this  remark  of  Mr  Bell,  that  the  real 
object  of  the  Church  was  to  avoid  a  judicial  determination  in  the 
case  of  each  presentee.  But  what  is  the  provision  of  the  statutes 
1592  and  171^.'*  Why, — that  on  each  presentation  the  presby- 
tery are  to  give  collation  in  each  case ;  they  are  to  admit  and 
receive  the  presentee  if  qualified.  Hence  there  must  be,  in  com- 
pliance with  these  statutes,  a  judicial  deliberation  and  decision 
by  tlje  Church  courts  in  each  case :  If  not,  that  which  is  done 
is  not  in  the  exercise  of  the  power  of  collation,  and  of  the  duty 
to  admit  and  receive  the  presentee  if  qualified :  Hence  the  re- 
jection is  not  in  terms  of  the  statute — for  the  right  and  duty  to 
judge  have  not  been  exercised  and  performed. 

After  disposing  of  the  whole  practice  and  judicial  determina- 
tions of  the  Church  for  nearly  a  century,  by  announcing  that  the 
Church  was  entitled  to  lay  them  all  aside,  and  to  take  up,  with- 
out the  least  regard  to  precedent,  land  with  as  much  ease  as  a  - 
man  changes  one  walking-stick  for  another,  totally  opposite  views 
According  to  the  accidental  majority  of  the  day,  it  did  appear  to 
me  somewhat  whimsical  to  hear  my  learned  friend,  in  the  very 
next  sentence,  claiming  authority  for  the  deliberate  opinions  of 
the  Church,  and  making  an  appeal  to  your  Lordships  (as  if  that 
was  matter  for  judicial  consideration,)  on  the  inexpediency,  at  the 
present  moment,  when  the  Church  is  so  virulently  assailed  from 
without,  of  callings  in  question  and  denying  effect  to  its  proceed- 
ings. The  expediency  of  this  Veto  Act,  or  the  consequences  of 
the  judgment  of  your  Lordships,  form  no  part  of  my  case.  All  I 
shall  say  is  simply,  1.  That  if  th6  change  is  expedient  and  fitting, 
and  generally  desired  throughout  Scotland,  which  I  do  not  be- 
lieve, Parliament  can  make  it ;  and,  2.  That  as  a  member  V  the 
Church,  it  does  seem  to  me  to  be  a  singular  moment  to  choose,  with 
reference  to  its  interest  and  security,  for  an  assumption  of  legis- 
lative powers,  involving  a  violation  of  civil  right — an  admitted 
disregard  of  the  precedents  and  practice  of  the  Church  for  nearly 
a  century,  as  destitute  of  all  authority,  and  requiring  for  its  sup- 
port a  claim  for  the  independence  of  Church  Courts,  and  for 
their  spiritual  authority,  only  paralleled  in  the  usurpations  of  the 
Church  of  Rome. 

My  Lords,  I  wish  to  avoid  declamation: — But  I  cannot  pass  over 
another  remark,  with  which  my  learned  friend  in  no  measured  terms 
followed  up  his  admission  as  to  the  course  of  the  decisions  and  prac- 
tice of  the  Church  for  so  long  a  period  respecting  Calls.  He  an- 
nounced to  us  in  this,  as  well  as  in  other  parts  of  his  speech,  i«  plain 
terms,  that,  be  the  decision  of  the  Court  what  it  might, — although  you 
should  find  the  Act  of  Assembly  to  be  altogether  incompetent,  and 
the  veto  utterly  inconsistent  with  the  civil  right  of  the  patrons, — ^yet 
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that  the  Church  would  hold  itself  independent, — would,  as  each  case 
occurred,  set  the  judgment  of  the  Court  at  defiance,— refuse  to  ad- 
mit or  settle  any  presentee  to  whom  the  people  objected,  and  though 
nominally  taking  him  on  trial,  yet,  under  that  cover  and  pretext^ 
reject  him  as  unqualified,  and  so  accomplish  their  purpose.  Be- 
coming and  decent  announcement  on  the  part  of  the  Church  !  Ad- 
mirable recommendation  for  additional  support  from  the  State  at  a 
period  not  indeed  of  insecurity,  but  of  virulent  attack  !  Fortunate- 
ly, as  we  shall  presently  see,  the  decisions  of  this  Court  afford  the 
full  and  effectual  means  of  redressing  and  preventing  wrong  done 
under  such  a  pretext.  But  I  congratulate  the  Church  on  the  cre- 
dit it  is  to  acquire  from  the  supposition,  thus  made  by  its  Procurator, 
that  the  Church  Courts,  discharging  their  solemn  duties  under  their 
ordination  vows,  are  to  prostitute  their  deliberations  by  insidious- 
ly and  in  an  underhand  manner  accomplishing  the  object,  which 
they  cannot  do  openly,  and  in  the  trial  of  a  presentee,  pronounce 
a  solemn  deliverance  that  he  is  not  qualified,  when  that  is  not 
their  opinion  or  judgment  of  the  man,  but  a  judicial  falsehood  for 
efiecting  an  illegal  end.  I  anticipate  no  such  conduct  on  the  part» 
of  the  Church  to  which  I  am  attached. 

My  Lords,  I  own  I  am  always  inclined  to  laugh  at  and  treat 
with  scorn  all  blustering  declarations  by  any  party  or  body,  that 
they  will  hold  themselves  independent  of  the  judgment  of  the 
Civil  Court,  and  set  at  defiance  the  authority  and  the  supremacy 
of  the  Law.  The  judgments  of  the  Supreme  Coyrt  of  Law,  solemn, 
authoritative,  carrying  with  them  the  weight  of  the  civil  power, 
whose  voice  they  are,  and  the  attachment  of  the  people,  of 
whose  rights  and  liberties  their  authority  is  the  best  protection, 
have  always  been  found,  and  will  ever  be  found,  sufficient  to  si* 
lencctell  such  pretensions.  The  authority  of  Judicial  Determina- 
tion, has  been  exhibited  on  a  wider  field,  than  that  on  which  your 
Lordships  adjudicate,  and  has  proved  to  be  more  than  equal  for  a 
mightier  power  than  that  even  of  the  Church  of  Scotland.  When 
the  federal  union  of  the  United  States  of  America  was  formed, 
with  a  common  legislature  for  general  purposes,  but  each  state  re- 
taining its  separate  rights  and  laws  and  customs,  and  individual 
executives  and  legislatures,  the  problem  at  once  arose,  how  the 
probable  encroachments  by  the  general  legislature  on  the  rights  of 
individual  states  might  be  prevented  or  checked.  The  wisdom  of 
Washington  and  Hamilton  solved  the  problem.  They  proposed 
that  the  Supreme  Court  of  the  whole  states,  as  the  ultimate  resort 
of  all  conflicting  interests, — theCourt  of  Law  of  the  Union, — should 
decide,  the  question,  even  as  to  the  competency  and  legality  of  the 
acts  of  the  supreme  legislature.  The  result  has  proved  the  wis- 
dom of  the  recommendation.  In  the  wildest  outbreaks  of  Ameri- 
can democracy,  in  the  fiercest  conflict  of  parties,  and  the  most  vio- 
lent collision  of  passions,  fostered  by  provincial  jealousies,  and  em- 
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bittered  by  provincial  interests,  when  the  acts  of  Congress  have 
been  challenged  as  unconstitutional,  as  incompetent,  because  in- 
.  consistent  with  the  fundamental  law  of  the  Unidn,  the  stem  and 
unbending  decisions  of  the  court  of  law  have  silenced  the  con- 
tentions of  that  great  republic,  and  awed  by  the  majesty  of  the 
law,  their  mighty  parties  have  retired  in  submission  firom  the  po- 
litical objects,,  which  the  Court  told  them  could  not  legally  be  car- 
ried through.  Doubt  not,  my  Lords,  that  the  judgment  of  thf& 
Court  must  have  effect,  not  only  against  fiie  pretensions,  but  with 
the  judgment  and  reason  of  the  Church  :  Little  as  I  doubt  the 
efficacy  of  your  power  to^nforce  your  decisions,  I  doubt  even  less 
the  readiness  of  the  Church,  if  told  by  the  law  that  they  have  gone 
beyond  their  powers,  to  retrace  their  steps,  and  to  submit  to  the 
majesty  of  the  law. 

Before  closing  this  part  of  my  argument,  I  have  to  request  your 
attention  to  the  manner  in  which  the  presentation  in  this  particu- 
lar case  was  dealt  with  by  the  Presbytery  of  Auchterarder,  and 
to  some  remarks  upon  the  point.  I  do  so,  because  it  will  irresis- 
tibly appear  upon  the  face  of  their  minutes,  that  the  procedure 
which  took  place  under  this  Veto  Act  in  this  particular  case,  is  to- 
ully  apart  and  separate  from  the  Call  moderated  by  the  Presby- 
tery. The  minutes  have  been  already  brought  before  the  Court. 
The  presentation  and  the  acceptance  were  laid  before  the  presby- 
tery in  the  usual  way. 

Then  **  the  presbytery  also  considering,  that  all  the  documents 
'*  usually  given  in  in  cases  of  this  kind,  have  already  been  laid  on 
^*  the  table,  along  with  the  presentation  by  the  Earl  of  KinnouU 
"  to  Mr  Robert  Robert  Young,  preacher  of  the  gospel,  to  be  mi- 
^*  nister  of  the  church  and  parish  of  Auchterarder,  did,  ib  pur- 
^*  suance  of  the  first  regulation  of  the  Act  of  Assembly  anent  calls, 
*^  in  so  far  sustain  the  presentation  as  to  find  themselves  prepared 
"  to  appoint  a  day  for  moderating  in  a  call  to  Mr  Young.''  They 
then  appointed  Mr  Young  to  preach,  and  a  day  on  which  they 
were  to  "  meet  to  moderate  a  call  in  the  usual  way.""  "  From 
'*  which  sentence  the  presbytery,  in  so  far  as  it  at  all  sustained 
<'  the  presentation,  Messrs  M^Kensie  and  Walker  dissented,  on 
"the  ground,  that  by  so  doing,  the  presbytery  did  seem  to  ho- 
"  mologate  and  approve  of  patronage.**  These  gentlemen  you  see 
go  all  lengths  :  But  they  are  consistent  in  their  views ;  they  see 
perfectly  the  impossibility  of  reconciling  the  procedure  as  to  the 
veto  with  giving  any  effect  at  all  to  the  patron's  right  of  nomina- 
tion. 

The  meeting  having  met  on  the  day  appointed,  the  minutes 
bear,  "  the  presbytery  then  proceeded  to  the  church,  when,  after 
"  sermon  by  their  moderator,  from  Mark,  12th  chap.  10th  and 
"  11th  verses,  there  was  produced  and  read  a  call  to  Mr  Robert 
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^  Young,  to  be  minister  of  the  churcli  and  parish  of  Auchterar- 
"  der ;  and  an  opportunity  was  given  to  the  heritors,  elders,  heads 
'*  of  families,  and  other  parishioners,  to  sign  it  Mr  Lorimer* 
<*  then  signed  for  the  Earl  of  Kinnoull,  as  patron,  being  his  factor ; 
"  and  the  call  was  further  signed  by  Michael  Tod  and  Peter 
*^  Clark,  heads  of  families. 

**  The  presbytery  Men  proceeded,  in  termsof  the'third  regulation 
**  of  the  interim  act  of  the  last  Assembly  anent  calls,  to  give  an 
'*  opportunity  to  the  mAe  heads  of  families,  being  members  of  the 
*'  congr^ation,  and  in  full  communion  with  the  Church,  whose 
'*  names  stand  in  the  roll  which  has  been  inspected  by  the  pres- 
'*  bytery,  to  give  in  special  objections  at  dissentSj  when  no  special 
'*  objections  were  given  in. 

Thus,  then,  the  Court  will  observe,  the  procedure  as  to  the  Call 
was  exhausted  and  closed.  Whether  the  call  would  have  been 
insufficient,  because  few  signed  it— -whether  the  presentee^s  set- 
tlement could  have  been  refused  in  respect  of  any  want  of  coiu 
currencehy  the  people,  wason«  matter,  and  a  separate  point,  which, 
if  raised,  would  have  been  a  question  for  the  presbytery,  to  be  de- 
cided by  them  as  a  Church  Court,  subject  to  the  review  of  the 
superior  Church  Courts.  But  you  will  immediately  find  that  no 
SQch  question  was  raised  or  deemed  to  be  competent.  Again, 
the  part  of  the  procedure  as  to  special  objections  to  the  presentee, 
to  be  stated  at  this  stage  of  the  proceedings  for  the  opinion  and 
judgment  of  the  presbytery,  was  also  closed  and  exhausted  ;  and 
then  commences  a  totally  separate  matter,  having  no  connection 
whatever  with  the  call.     The  minutes  proceed. 

*^  A  mandate  from  Mr  Robert  Young,  presentee  to  the  parish 
"  of  Auchterarder,  to  Archibald  Reid,  Esq.  writer  in  Perth,  was 
^'  given  in,  authorizing  him  to  appear  as  his  agent  in  this  case ; 
"which  mandate  having  been  read  was  sustained.  Compeared 
"  William  Thomson,  session-clerk  of  Auchterarder,  and  being 
"  asked,  produced  a  roll  of  male  heads  of  families  in  the  parish  of 
*'  Auchterarder,  in  terms  of  the  regulations  of  the  act  of  last  As- 
'^  sembly  anent  calls.  At  this  stage  Mr  Reid  was  heard,  and 
'^  objected  to  the  presbytery  either  receiving  or  acting  upon  said 
^  roll,  inasmuch  as  the  same  was  not  made  up  either  within  the 
*^  time,  or  in  the  manner  prescribed  by  act  of  Assembly.  The 
"  presbytery  feel  themselves  obliged  to  repel  said  objection,  they 
"  having  already  sanctioned  the  roll  as  given  in  by  the  kirk-ses« 
"  sion,  and  as  containing  a  correct  list  of  male  heads  of  families  in 
"  communion  with  the  Church  within  the  two  months  after  the 
''  rising  of  the  Assembly,  and  after  the  last  dispensation  of  the 
"  Lord's  Supper  in  the  parish.  Against  which  sentence  Mr  Reid 
'^  protested,  and  appealed  to  the  next  meeting  of  the  Synod  and 
'*  Perth  of  Stirling,  for  reasons,"  &c. 

After  some  discussion  as  to  extracts  required  by  Mr  Reid, 
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*^  It  was  then  moved  and  seconded,  that  the  Presbytery  do  now 
^^  proceed  in  this  case,  in  terms  of  the  regulations  of  the  interim 
^'  act  of  last  Assembly  anent  calls.  It  was  also  moved  and  second- 
**  ed,  that  an  appeal  having  been  taken  against  the  decision  of  the 
^'  Presbytery,  over-ruling  the  objection  taken  respecting  the  roll, 
*'  the  Presbytery  sist  procedure  till  that  appeal  be* disposed  of. 
**  After  some  discussion,  the  mover  and  seconder  of  the  second 
"  motion,  with  the  leave  of  the  Courts  withdrew  it,  upon  the  un- 
*^  derstanding  that  they  are  not  to  be  heldks  approving  of  the  first 
*^  motion.  The  Presbytery  then,  in  accordance  with  the  first  mo- 
*^  tion,  agree.d  to  proceed  in  this  case  in  terms  of  the  regulations 
*^  of  the  act  of  Assembly.  Against  which  sentence  Mr  Ueid  pro- 
*^  tested,  and  appealed  to  the  next  meeting  of  the  Synod  of  Perth 
' "  and  Stirling,  for  reasons,"  &c. 

I  may  just  notice  in  passing,  and  in  doing  so  will,  I  doubt  not, 
at  once  dispose  of  a  very  frivolous  plea,  (which  formed  the  fourth 
Head  of  my  friend^s  argument)  that  Mr  Young  is  barred  from 
pursuing  this  action  in  the  civil  court,  because,  forsooth,  he 
protested  against  the  roll  of  male  heads  of  families,  as  not  made 
up  either  within  the  time  or  in  the  manner  prescribed  by  the  act 
of  Assembly,  and  tried  that  point  in  an  appeal : — And  hence  it  is 
said,  forsooth,  that  he  has  thus  acquiesced  in^  and  acknowledged 
the  legality  of  the  Veto  Act  so  as  to  preclude  this  action.  Really 
this  is  catching  at  a  very  poor  pretext,  indeed,  for  evading  the 
present  discussion.  Of  course,  if  Mr  Young^s  case  did  not /all 
within  the  Veto  Act — ^if  there  was  no  roll  made  up  in  terms  of  it, 
that  was  a  preliminary  and  a  very  good  reason  why,  be  the  Veto 
Act  competent  or  not,  it  was  not  to  be  applied  to  his  case.  But 
can  the  trial  of  tliat  preliminary  objection  in  the  smallest  degree  bar 
the  presentee  from  maintaining  in  the  Civil  Court  that,  if  you  hold 
me  to  be  within  your  Veto  Act,  it  is  in  no  degree  competent  ?  I 
look  on  this  point  to  be  so  utterly  frivolous  that  I  shall  not  advert 
to  it.  Neither  do  I  believe  that  it  will  even  be  noticed  in  the  reply 
to  me  by  the  Solicitor-General. 

Then — ^^  In  conformity  with  the  regulations  of  theact  of  Assem- 
'^  bly,  the  Presbytery  then  proceeded  to  afibrd  an  opportunity  to  the 
^^  male-heads  of  families,  whose  names  stand  upon  the  roll,  to  give 
'^  in  dissents  from  the  call  and  settlement  of  Mr  Robert  Young  as 
'^  minister  of  the  parish. 

^'  The  following  heads  of  families,  whose  names  stand  on  the 
^^  roll,  did  then  appear  before  the  Presbytery,  and  did  personally 
'^  deliver  their  dissent,  or  disapproval  of  the  presentee,  and  their 
"  names  were  taken  down  by  the  clerk  of  Presbytery  ;  viz : — 
*^  (Here  follow  the  names.) 

''  Tlie  Presbytery  found,  in  terms  of  the  ninth  regulation,  that 
<^  dissents  h^^e  been  lodged  by  an  apparent  majority  of  the  per- 
^^  sons  on  the  roll  inspected  by  the  Presbytery.     The  Presbytery 
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'^  did  then,  in  terms  of  the  ninth  regulation,  adjourn  the  proceed- 
^  ings  in  this  case  to  their  next  meeting,  to  be  held  at  Auchter- 
*'  arder  on  Tuesday  the  16th  current.  Against  which  sentence  of 
"  the  Presbytery  Mr  Reid,  on  the  part  of  Mr  Young,  without 
(( prejudice  to  hifr  former  appeals,  protested,  and  appealed.^ 
Then  the  minutes  bear  at, the  next  sederunt, 
"  The  Presbytery  then  proceeded,  in  terms  of  the  twelfth  re- 
^^  gulation  of  the  act  of  Assembly  anent  calls,  to  ascertain  whether 
^*  or  not  the  major  parf*  of  the  persons  on  the  roll,  of  male  heads 
"  of  families,  in  the  parish  of  Auchterarder,  inspected  by  the 
**  Presbytery,  entitled  to  dissent,  who  dissented  against  the  settle- 
^  ment  of  Mr  Young,  do  still  adhere  to  their  dissents ;  when,  on 
**  the  question  being  asked  by  their  moderator,  none  appeared  to 
^'  withdraw  their  dissenu.  The  Presbytery  at  the  same  time 
"  found,  in  termjs  of  said  regulation,  that  there  is  a  majority  of 
*'  the  persons  on  the  roll  still  dissenting. 

^^  The  Presbytery  then  proceeded,  in  terms  of  the  thirteenth 
'^  regulation,  to  give  an  opportunity  to  the  patron,  presentee,  or 
"  any  member  of  Presbytery,  to  require  all,  or  any  of  the  persons 
"  dissenting,  to  appear  before  the  Presbytery,  at  a  meeting  to  be 
^^  held  in  terms  of  said  regulation,  to  declare,  in  terms  of  the  re- 
^'  solution  of  the  General  Assembly  ;  when,  on  the  question  being 
^*  asked  by  their  moderator,  no  such  requirement  was  made.  The 
"  Presbytery  therefore  adhere  to  the  above  findings  that  a  iwo/o- 
*^  ^^ty  of  the  persons  on  the  roll  still  dissent. 

"  At  this  stagey  Mr  M'Kenzie  moved^  that  the  Presbytery  do 
'*  take  into  consideration  the  call  to  Mr  Young,  presentee  to 
"  Auchterarder,  and  do  find,  that  it  being  signed  only  by  three 
'*  individudlsy  and  of  these  only  two  members  of  the  congregation, 
'*  that  said  call  is  not  a  good  or  sufficient  call ;  and  do  declare 
''  that  no  settlement  can  take  place  thereupon  ;  which  motion  was 
^'  duly  seconded.  It  was  also  moved  and  seconded,  that  the 
"  Presbytery  refuse  to  act  in  terms  of  this  motion,  as  being  in- 
^^  competent  at  this  stage  of  the  business.  The  state  of  the  vote 
*^  was  fixed  first  or  second  motion  ;  when  the  roll  being  called,  and 
*'  votes  marked,  it  was  carried  second  motion.  Which  sentence 
''  being  intimated,  Mr  M'Kenzie  dissented,  and  protested  for  leave 
^*  to  complain  to  the  ensuing  meeting  of  the  Synod  of  Perth  and 
^*  Stirling,  &c.  Upon  account  of  three  appeals  having  been  taken 
'^  against  their  proceedings,  at  their  last  meeting  to  the  Synod, 
''  the  Presbytery  sist  procedure  in  this  case  till  they  learn  how 
*'  these  appeals  are  disposed  of.^ 

I  think  we  are  indebted  to  the  inconvenient,  but  straightforward, 
zeal  of  this  Mr  M'Eenzie,  for  a  proceeding  well  calculated  to  show 
practically,  that  the  giving  of  the  dissents,  and  the  consequent 
rejection  of  the  presentee,  has  no  sort  of  connection  ^*^ith  the  mat- 
**  \er  of  the  Call>"  and  Uiat  the  deliverance  which  is  necessarily  to 
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issue  in  respect  of  the  veto,  is  no  part  of  a  judgment  of  the  pres- 
byter; regarding  the  Call.  Mr  M*Kenzie,  you  see,  makes  the  mo- 
tion, that  the  call  is  not  a  good  or  sufficient  call,  so  soon  as  the 
majority  of  dissents  has  been  ascertained,  and  that  no  settlement 
can  take  place  thereupon  :  And,  to  be  sure,  if  this  procedure  as  to 
the  dissents  had  really  any  connection  with  the  Call,  either  in  form, 
in  substance,  or  in  object,  this  was  the  very  issue  to  which  the  d  is- 
sents  would  have  brought  the  question  upon^  the  Call.  But  then 
that  would  still  have  been  a  matter  for  the  opinion  and  judgment 
of  the  presbytery.  They  would  in  that  view  deliberate  and  de- 
cide. Their  judgment  would  have  been  liable  to  review  : — And 
so,  what  is  it  they  do  ?  They  refuse  to  act  in  terms  of  this  motion  as 
incompetent  Indeed  !  Incompetent  to  find  the  Call  not  to  be  a 
good  one.  If  the  presbytery  possess  by  law  the  power  to  reject 
a  presentee  in  respect  of  the  alleged  insufficiency  of  the  Call, 
most  strange  it  is  to  be  told,  that  this  veto  is  the  result  of,  and. 
part  of  the  Call,  and  yet  to  find  that  it  is  incompetent,  when  the 
dissents  of  a  majority  are  proved,  to  connect  this  with  the  Call  at 
all. — ««  Incompetent  at  this  stage  of  the  business,^' — What  does 
this  mean  ?  Is  it  because  the  proceedings  as  to  the  Call  had  been, 
in  truth,  closed  and  exhausted  as  a  separate  matter  altogether  from 
the  proceedings  respecting  the  Veto  ?  Or  is  it  because  such  a  ques- 
tion was  excluded  by  the  terms  and  principle  of  the  regulation  of 
the  Assembly  ?  I  care  not  what  explanation  is  given  of  the  matter. 
I  say  this  motion  brought  to  the  test  the  plea,  that  the  veto  was 
connected  with  the  Call.  Mr  M^Kenzie  was  consistent  in  his 
principle.  If  the  veto  can  be  brought  within  the  Call,  it  can 
only  be  upon  the  ground  that  the  invitation  to  and  concurrence 
in  the  presentee  at  the  time  of  the  veto,  is  insufficient  for  the  ob- 
ject of  a  Call,  which  is  the  expression  of  assent.  But  then  this  view 
would  have  raised  a  question  for  the  opinion  and  judgment  of  the 
presbytery  in  each  case,  whether  the  concurrence  by  the  Call  was 
sufficient, — and  that  result  (1.)  would  have  asserted  the  Proposi- 
tion from  which  the  Church  shrunk  back,  that  concurrence  by 
the  people  was  necessary  to  give  effect  to  the  civil  right ;  and  (S.) 
would  not  have  bestowed  that  peremptory  right  of  rejection  on  the 
part  of  the  people  by  which  the  Church  hoped  to  avoid  the  re- 
sponsibility, and  the  consequences  of  any  deliverance  at  all  re- 
specting the  presentee. 

Yet,  to  be  sure,  after  hearing  the  attempt,  repeated  in 
every  form,  to  make  out  that  the  dissents  are  a  natural  part  of  the 
procedure  and  purpose  of  a  Call,  it  is  marvellous  to  see  in  the  very 
first  case  under  this  Veto  Act,  the  presbytery  obliged  to  -repudiate 
such  a  notion  in  the  most  striking  manner. 

The  matter  stood  over  in  the  presbytery  till  the  7th  of  July, 
when  the  result  of  the  appeals  to  the  Assembly  on  points  of  form 
was  intimated,  and  as  soon  as  this  intimatita  was  made,  the  pres- 
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bytery  issaed  their  final  deliverance  as  the  necessary  result  of  the 
▼eto ;  and,  what  is  very  curious,  theyrefuse  to  receive  a  dissent  by 
one  of  their  members,  expressly  upon  the  ground  that  they  had  i^o 
choice  whatever  as  to  the  course  which  they  were  to  follow,  and 
were  only  acting  under  the  force  of  overruling  necessity,  and  not 
in  a  deliberative  character,  in  issuing  the  deliverance  which  the 
veto  rendered  necessary — The  minutes  bear, 

'<  After /Consideration,  it  was  moved  and  seconded,  that,  in  con- 
^*  fonnity  with  the  sentence  of  the  General  Assembly  1885,  and  the 
*^  interim  act  of  the  General  Assembly  1834,  the  Presbytery  do  now 
"  rf;ec^  Mr  Young,  the  presentee  to  Auchterarder,  m far  as  regards 
^^  the  particular  presentation  on  their  table,  and  the  occasion  of  this 
^^  vacancy  in  the  parish  of  Auchterarder,  and  do  forthwith  direct 
^^  their  clerk  to  give  notice  of  this  their  determination^  to  the  patron, 
"  the  presentee,  and  the  elders  of  the  parish  of  Auchterarder.  The 
*^  Presbytery  agreed  to  this  motion,  and  accordingly  did,  and  here- 
^  by  do,  determine  in  terms  thereof.  Which  sentence  having  been 
^'  intimated,  Mr  Clark  tendered  a  dissent,  bearing  to  be  against  this 
^^  resolution  of  the  Presbytery,  and  hereby  holding  himself  to  be  free 
^^  firom  all  the  consequences  that  may  result  from  the  judgment  of 
"  the  Presbytery.  The  Presbytery  refuse  to  receive  this  dissent, 
'^  Itf/,  because  Mr  Clark  declared,  in  the  presence  of  the  Presby- 
^'  tery,  that  the  decision  to  which  the  Presbytery  had  come,  was  the 
^^  only  one  to  which,  in  the  circumstances  of  the  case,  they  ought  to 
^^  have  come  ;  and  2d,  because  neither  he,  nor  any  other  member 
"  of  Presbytery,  put  any  different  motion  on  the  record,  asthePres- 
^'  bytery  conceive  ought  to  have  been  done,  in  order  to  entitle  him 
"  to  enter  his  dissent  constitutionally.^ 

Now  the  Court  will  particularly  remember,  that  the  last  proce- 
dure at  the  presbytery  at  the  former  meeting,  on  the  I6th  De- 
cember 1834,  and  before  they  sisted  procedure,  was  to  find  it  to  be 
incompetent  to  act  in  terms  of  Mr  M^Kenzie's  motion,  ^^  that  the 
**  call  should  not  be  sustained  \^  and  the  next  thing  done,  the  moment 
that  they  meet,  after  the  procedure  in  the  Assembly  as  to  the  making 
up  of  the  roll,  is  to  issue  what  they  themselves  view  as  an  unavoid- 
able deliverance, — the  rejection  in  respect  of  the  veto,  in  precise 
conformity  with  the  form  of  that  deliverance,  as  prescribed  by  the 
General  Assembly.  Hence,  then,  it  is  beyond  all  question  clear 
that  there  never  was  a  deliverance  or  opinion  by  the  presbytery  as 
to  the  sufficiency  of  the  Call: — That  the  procedure  as  to  the  Call 
was  closed,  and  that  the  procedure  as  to  the  Dissents  was  sepa- 
rate and  distinct  from  it : — That  the  one  deliverance  would  have 
gone  upon  one  notion,  while  the  procedure  as  to  the  veto  went  ex^ 
actly  upon  the  opposite  ground  : — That  the  one  deliverance  would 
have  been  deliberative— -a  judgment  founded  on  the  opinion  of 
the  presbytery,  which  would  have  sustained  the  Call  or  not,  accord- 
ing to  their  own  views  as  a  church  court,  and  so  would  have 
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ben  reviewable  by  the  superior  Church  Courts  : — While  the  other 
delivcranceexpressesno  opinion,  was  merely  ministerial,  and  intend- 
ed simply  to  record  the  tact,  that  another  body  had  rejected  the 
presentee  by  a  veto  on  that  selection  : — That  the  one  deliverance, 
whether  on  a  ground  competent  or  not  for  rejection,  would  have 
admitted  that  the  presbytery  were  bound  to  enter  upon  and  exe- 
cute their  function  of  receiving  and  admitting  ministers,  and  judg- 
ing for  themselves  if  they  were  qualified  or  not : — But  then  it  would 
at  once  have  raised  the  question  decided  in  the  Auchtermuchty  case, 
— Had  the  concurrence  of  the  people  at  the  Call  any  connection 
with  the  qualification  of  the  presentee?  Is  the  concurrence  of  the 
people  necessary  to  give  effect  to  the  civil  right  of  nomination  ?-^ 
While  the  other  deliverance  was  framed  in  the  vain  expectation, 
that  by  admitting  an  obstacle  to  exclude  the  presbytery  from  en- 
tering on  their  functions,  they  would  be  absolved  from  the  legal 
consequences  of  any  judgment  inconsistent  with  the  fact,  that  the 
presentee^s  qualities  had  not  been  tried  at  all. 

Finally,  this  procedure,  which  exhibits  the  practical  working  of 
the  scheme,  demonstrates  surely  that  the  presbytery  never  took 
trial  of  the  qualities  of  the  presentee.  They  were  precluded.  It  is 
in  respect  of  being  precluded,  and  only  in  respect  of  that  fact,  that 
they  can  issue  any  deliverance  giving  effect  to  the  veto.  Any 
deliverance  in  the  shape  of  an  opinion  of  the  presentee  would  have 
been  a  judicial  falsehood : — Hence  the  form  contrived.  But  then 
does  not  all  this  militate  the  more  strongly  against  the  legality  and 
competency  of  the  measure  P  The  act  171 1,  in  restoring  patron- 
age, in  reatoritig^  settlings  and  confirming^  declares  that  the  pres- 
bytery ^^  shall  and  is  hereby  obliged  to  receive  and  admit  qualified 
**  persons  presented  by  patrons  as  heretofore.^  Obliged  to  receive 
and  admit.  Does  not  this  require  that  the  duty  of  the  presbytery 
is  to  be  entered  upon  and  executed  ?  Does  it  not  import  that  they 
are  to  act  ?  Does  it  not  import  that  they  are  the  body  with 
whom  lies  the  disposal  of  the  presentation  P  Does  it  not  import 
that  they  are  to  receive  and  admit  the  presentee  (/'qualified  P  And 
taking  the  procedure  in  this  particular  case,  as  the  exhibition  of  the 
working  of  the  veto  system,  I  just  ask,  in  summing  up  this  part  of 
my  argument,  where,  in  the  words  of  the  statute,  is  authority  for 
another  body  to  exclude  the  functions  of  the  presbytery,  and  to 
reject  a  qualified  presentee  of  their  own  will,  before  the  presbytery 
enter  upon  the  trial  of  his  qualities  ?  Where  is  the  authority  for 
the  Church  to  surrender  and  refuse  to  discharge,  the  duty  impos- 
ed ?  Where  is  the  authority  for  holding  that  the  very  provision 
intended  to  secure  and  enforce  the  right  of  presentation  restored 
by  statute,  may  be  defeated,  and  the  restoration  of  the  right  ren- 
dered useless,  simply  by  the  Church  refusing  to  acknowledge  and  to 
discharge  the  duty  imposed  by  that  provision. 

On  the  meaning  and  import  of  this  obligation— on  its  object 


THE  DEAN  OF  FACULTY'S  SPEECH.  271 

and  plain  intendment — on  the  unquestionable  inteiftion  of  the 
Legislature  to  impose  and  enforce  a  plain  duty  on  the  Church,  I 
have  not  heard  one  word  from  my  learned  friend.  The  statute  is 
met  broadly  and  openly  by  the  claim  of  independence — ^by  the 
plea  that,  be  the  import  and  character  of  the  obligation  what  it  may, 
the  Church  may  set  the  statute  at  defiance : — That  if  they  choose  to 
disregard  it,  they  can  do  so  safely  until  (whimsical  admission  !) 
the  Legislature  again  interferes, — though  in  what  way  a  new  enact- 
ment of  the  Legislature  is  to  be  enforced,  except  in  a  court  of  jus- 
tice, I  know  not — ^by  the  plea,  in  short,  that  churchmen  and  Church 
courts  are  independent  of  the  civil  power,  exempt  from  the  juris- 
diction of  the  civil  courts,  and  may  commit  gross  wrong  and  fla- 
grant illegality,  which  the  Supreme  Court  has  neither  the  power  to 
prevent  nor  redress. 

And  so,  my  Lords,  I  am  brought  to  the  second  great  branch  of 
the  discussion, — the  jurisdiction  of  this  Court,  and  the  remedies 
within  your  power  for  explicating  that  jurisdiction. 

Lord  Justice-Clbbk. — I  must  really  suggest,  my  Lord,  that 
this  seems,  especially  at  so  late  an  hour,  the  proper  stage  in  the 
Dean^s  argument  for  giving  Him  relief. 

Lord  President. — Then  to-morrow,  Mr  Dean,  after  the  rest 
of  the  business  of  the  Court  is  over. 

Dean  of  Faculty.— -I  thank  your  Lordships. 


Thursday^  December  7th. 

The  Dean  of  Faculty. — In  continuation,  and  I  trust,  my 
Lords,  in  conclusion  of  the  argument  which  I  have  been  addres- 
sing to  the  Court — an  argument  remarkable  only  for  the  indul- 
gent patience  with  which  it  has  been  listened  to, — I  have  now  to 
direct  ycmr  attention  to  the  question  of  Jurisdiction. 

There  are  four  points  requiring  attention  in  any  such  general 
question. 

1.  The  nature  of  the  wrong  which  the  Presbytery  or  Church 
Courts  may  commit. 

2.  The  extent  to  which  the  Civil  Court  has  interposed  or  may 
bterpose. 

3.  The  remedies  adapted  for  the  wrong,  varying  with  the  time 
at  which  the  interposition  of  the  Civil  Court  is  claimed. 

4.  The  position  in  which  the  Church  Courts  are  when  the 
wrong  is  done  or  begun. 

My  Lords,  I  now  assume  that  wrong  has  been  done — that  the 
measure  of  the  Assembly  is  incompetent  and  illegal, — that  civil 
right  has  been  violated— that  a  duty  and  obligation  imposed  by 
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Statute  has  been  disregarded  and  set  at  nought  to  the  violation  of 
the  civil  right,  and  to  the  effect,  if  not  with  the  design,  practically 
to  destroy  the  value  of  the  civil  right.  I  say  I  now  assume  the 
wrong : — For  really  there  is  no  such  fallacy  or  confusion  as  mixing 
up,  as  my  learned  friend  did  throughout,  the  competency  of  this 
measure  of  the  Church,  with  the  question  as  to  the  extent  of  your 
jurisdiction  to  prevent  wrong.  The  condition  of  the  argument 
as  to  the  Jurisdiction  of  the  Civil  Court,  whether  in  law  or  in  logic, 
must  be  the  admission  of  illegality  and  of  wrong.  We  do  not  ask 
you  to  alter  and  review  a  procedure,  which  we  admit  to  be  com- 
petent,  on  the  ground  that  it  is  inexpedient,  and  an  erroneous  deter- 
mination in  a  matter  committed  to  the  Church.  We  come  to  this 
Court  because  weallege  illegality  and  wrong.  Theassertion  of  wrong 
is  the  foundation  of  our  action.  We  must  prove  the  assertion.  If 
there  is  no  illegality — ^if  there  is  no  wrong  in  violation  of  a  civil  right, 
we  have  no  case.  If  the  measure  is  competent,  and  within  what 
is  committed  to  and  inherent  in  the  Church,  this  Court  can  have 
no  jurisdiction,  and  our  only  ground  for  invoking  the  jurisdiction 
and  interposition  of  the  Court,  is  incompetency,  and  wrong. 

Hence,  in  arguing  the  Jurisdiction  of  the  Supreme  Civil  Court, 
I  assume  the  wrong.  No  doubt,  my  Lords,  I  well  know  the  im- 
mense advantage  in  this  question,  which  a  correct  apprehension 
of  this  condition  of  the  argument  gives  me.  For  as  soon  as  it  is 
admitted  that  the  inquiry  as  to  the  Jurisdiction  as  to  the  Supreme 
Civil  Court  is  to  proceed  upon  the  assumption  that  wrong  was 
done,  I  believe  in  all  cases  when  these  two  points  are  kept  sepa- 
rate, there  is  an  end  of  any  such  question.  An  illegal  and  incom- 
petent act  by  any  body  in  the  State,  violating  and  doing  gross  wrong 
to  a  civil  right,  and  yet  the  want  of  jurisdiction  to  prevent  or  re- 
dress the  wrong,  to  declare  the  illegality,  and  to  protect  the  civil 
right,  implies  utter  confusion  in  the  principles  of  the  social  system 
in  any  sute  where  this  result  can  hold, — a  confusion  never  to  be 
presumed  or  admitted.  The  Supreme  Civil  Court  is  not  disputed 
to  be  in  all  other  cases  the  tribunal  to  keep  all  bodies  in^he  State, 
generally  speaking,  within  their  proper  sphere,  to  try  the  extent  of 
their  powers,  and,  above  all,  to  protect  civil  rights.  It  will  be  for 
the  defenders  to  prove  that  the  Church  Courts  are  exempted  from 
such  jurisdiction. 

I  propose  to  notice,  in  the^r^^  place,  two  grounds  on  which  the 
jurisdiction  or  interference  of  this  Court  is  said  to  be  excluded.  I 
take  these  grounds  in  the  first  instance,  because  they  are  distinct 
from  the  remainder  of  the  discussion  as  to  the  jurisdiction  of  the 
Court,  and  one  of  them  at  least,  perhaps  involves  indirectly  a  denial 
of  some  of  the  points  which  I  yesterday  endeavoured  to  establish. 

I.  It  is  said  that  this  opinion  in  favour  of  the  presentee  by  the 
majority  of  the  male  heads  of  families  is  a  qualification,  or  rather, 
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I  should  say,  for  it  is  put  negatively,  that  the  rejeciiun  is  a  dia^ 
qaalijkationy  and  that  the  Church  has  power  to  declare  disquali- 
fications. To  this  plea  I  have  four  separate  answers,  each  of  them 
conclusive. 

(1.)  I  say,  in  the  first  place,  this  veto  is  not  disqualification,^- 
because  it  is  a  restriction  upon  the  tight  of  nomination. 

I  do  not  mean  to  enter  into  any  metaphysics  as.  to  ihejtM  nomi- 
nandi  to  offices,  on  which  whole  treatises  have  been  written :— But 
I  submit  that  this  measure,  in  truth,  divides  the  right  of  nomination 
into  two  parts, — one^  the  act  of  granting  the  presentation, — the 
otheTj  the  act^in  another  body  of  rejecting  that  choice.  This  mea- 
sure has  no  reference  to  the  particular  qualities  of  the  particular 
individual  presented.  It  is  a  general  rule,  that,  as  the  patron  is 
entitled  to  present,  so  the  majority  of  a  certain  class  of  persons 
shall  be  entitled  to  reject,  the  Presbytery  having  no  opinion  upon 
the  matter. 

Now,  the  right  of  presentation  does  not  come  from  the  Church, 
which  introduces  this  restriction.  It  existed  prior  to  the  Esta- 
blishment. It  was  saved  and  preserved  as  a  condition  of  the  Es- 
tablishment Hence,  then,  observe,  in  considering  this  plea,  the 
point  under  this  head  is  not  as  to  the  attaching  a  condition  to  the 
right.  The  right,  is  to  present  a  qualified  person,  and  the  defen« 
ders  must  show  that  rejection  by  another  body  is  dipqualification. 
Now,  on  what  ground  do  they  say  so  ?  I'hey  say — Because  a  per- 
son whom  the  people  reject,  ought  not  to  be  their  pastor.  But  is 
it  not  plain  that  this  is  a  condition  on  the  right  of  nomination 
which  it  was  for  the  statutes^  preserving  and  confirming  the  right 
of  patronage,  to  impose  or  not  ? 

Before  the  opposition  of  the  parish  can  be  taken  to  be  disquali' 
fication,  you  must  make  out,  that  these  dissenters  are  entitled  to 
oppose  without  reasons,  according  to  their  own  fancy  or  caprice. 
Until  that  is  proved, — ^until  their  right  to  do  so  is  made  out,«- 
their  opposition  cannot  come  in  at  all,  and  it  is  idle  to  begin  the 
point  by  such  a  petitio  principii. 

The  measure  is  plainly  not  of  the  character  of  disqualification. 
One  party  has  a  right  to  present.  Now  that  is  the  title  to  the 
office. — But  for  the  statutory  provisions,  that  presentation  would 
have  filled  the  office  at  once.  A  right  to  ej^amine  is  given  to  the 
Church,  To  them  the  presentation  is  to  be  addressed,  that  they 
may  execute  that  duty.  Then,  if  you  say,  as  the  act  of  As- 
sembly does,  that  they  shall  only  proceed  to  examine,  provided  a 
third  party  does  not  reject  the  man  ;  if  you  say,  that  before  they 
execute  their  duty  a  third  party  may  peremptorily  reject,  you  de- 
clare that  the  title  is  not  complete  under  the  presentation, — that 
the  nomination  by  the  patron  is  not  enough,  if  a  veto  is  put  on  that 
nomination : — And  is  not  that  veto  in  common  sense,  as  it  is  in  every 
other  case  whatever,  a  restriction  on  the  right  of  nomination  ? 
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I  just  put  it  thus, — Is  the  exercise  of  the  right  of  Domination  free 
and  unrestrained,  if  another  party  may,  without  reason,  reject  the 
person  nominated  ?  This  part  of  the  defender'^s  case  is  nonsense.  The 
patron  is  told  that  the  Church  is  to  try  t/ie  qucUities  of  the  man  he 
presents.  He  presents  a  man  of  whose  qualities  he  has  no  doubt, 
— the  tried  pastor  of  another  congregation.  The  Church  say, — 
Well,  this  is  all  very  good,  but  we  can^t  inquire  as  to  his  qualities, 
for  another  party  has  a  right  pereknptorily  to  reject  him,  and  your 
nomination  is  not  suiScient  or  complete  to  require  us  to  take  him 
on  trial,  if  there  is  this  obstruction  in  the  rejection  by  the  people. 

I  will  not  labour  so  clear  a  point  farther.  I  submit,  indepen- 
dently of  all  the  arguments  upon  the  statutes,  this  veto  is  not,  in 
any  legal  sense,  disqualification,  but  a  restriction  of,  or  a  condition 
upon,  the  Jus  TiominandL 

(S.)  The  veto  is  not  disqualification, — ^for  the  law  implies  and  re- 
quires that  the  judgment  on  the  qualities  of  the  presentee  shall 
be  the  opinioti  of  the  presbytery.  This  clearly  excludes  the  notion 
that  a  rejection  by  another  body  without  reasons  is  disqualrfica' 
tion.  It  is  a  mere  evasion  of  the  matter  to  say  that  the  Church  will 
allow  the  people  to  reject,  and  then  hold  their  dissent  to  be  a  disquali- 
fication : — For  observe,  in  each  case  it  is  still  an  opinion,  reasonable 
or  unreasonable,  well  or  ill-founded,  upon  thequalities  of  the  particu- 
lar presentee ;  the  only  diJBTerence  being,  that  the  opinion  of  the 
parish  is  substituted  for  the  opinion  of  the  presbytery^  and  though 
the  law  requires  that  the  presentee  must  be  disqualified  in  the  opi* 
nion  of  the  presbytery,  they  pronounce  none,  but  allow  another 
party  to  exercise  a  peremptory  judgment  upon  the  matter.  Theques- 
tion  still  is, — l^ihe  partitulanper^ondisquMlified?  The  Legislature 
says  the  presbytery  may  reject  him  if  disqualified  :  but  then  they  are 
to  judge,  and  the  opinion  of  another  body  establishes  no  disquali- 
fication. Here  is  the  great  difference  between  this  Veto  Act,  and 
any  general  regulation  of  the  Church,  as  to  qualifications  of  which 
they  are  to  judge ;  such  as  a  certain  amount  of  literature,  Gaelic 
in  the  circumstances  of  particular  parishes: — capacity  to  see  and 
hear,  and  the  like: — In  such  cases  the  presbytery  ascertain  and 
judge  of  the  fact.  In  the  case  of  blindness,  the  fact  and  the  per- 
sonal unfitness  are,  to  be  sure,  ascertained  at  once.  In  the  case 
of  attainments,  the  presbytery  examine  the  individual, — and  as 
to  Gaelic,  the  state  of  the  parish  is  also  a  fact  of  importance,  and 
they  decide  for  themselves  according  to  the  bestof  their  judgment. 
In  short  they  form  an  opinion  on  the  particular  presentee.  But  the 
opiinion  of  another  body  can  never  be  in  law  disqualification,  when 
the  duty  of  examination  is  specially  committed  to  the  presbytery: 
For  the  opinion  of  that  other  body  is  supposed  to  be  formed  on 
the  individual,  yet  the  presbytery  form  no  opinion  at  all. 

The  veto,  then,  on  this  view  of  it,  is  merely  the  substitution  of 
a  different  set  of  judges  for  those  on  whom  statute  has  imposed  the 
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duty  of  judging,  and  the  Church,  which  is  required  to  decide  for 
itself,  substitutes  the  opinion  of  another  body.  In  no  sense,  then, 
can  the  veto  be  looked  upon  as  relating  to  qualification,  when  the 
qualifications  are  to  be  tried  only,  according  to  the  statutes,  by 
one  party. 

(3.)  The  veto  is  not  disqualification  in  any  proper  sense  of  the 
term : — For  the  term,  "  qualification"'  or  "  qualities''  implies  a  requi- 
site to  be  found  in  the  presentee,  with  which  the  patron  can  comply y 
consistently  tvith  a  fair  and  free  choice  on  his  part  of  a  presentee. 
But  then,  I  ask,  how  can  a  patron  secure  the  exercise  of  his  right 
by  any  selection  he  makes,  however  good  ?  He  chooses  the  best 
man  in  the  Church,  for  instance,  whom  all  the  Church  Courts 
would  find  to  possess  every  quality  desired  for  an  excellent  minis- 
ter. It  is  of  no  avail :  He  is  told  that  the  people  may  perempto- 
rily reject  his  presentee ;  that  the  Church  cannot  judge  of  his 
qualitieSf  for  the  people  are  not  pleased.  If  the  reasons  of  the 
opposition  of  the  people  were  to  be  ascertained  and  judged  of,  that 
inquiry  would  involve  qualities.  Jiut  if  they  are  not  to  be  required 
to  assign  any  reason, — if  they  may  act  from  caprice  or  prejudice* — 
I  ask,  how  can  a  patron  ascertain  and  secure  this  qualification  of 
pleasing  others,  so  as  to  save  his  right  ?  In  one  way  only  : — By 
giviriff  the  people  their  choice^  and  that  is,  not  leaving  to  him  the 
free  exercise  of  his  right.  This  result  is  plain.  It  is  the  direct 
effect  of  the  veto ;  and  hence  the  illegality  of  it  becomes  the  more 
apparent. 

It  is  thus  clear,  that  the  condition  now  required,  is  a  requisite, 
which,  consistently  with  a  fair  and  free  selection,  the  patron  can- 
not secure,  and  hence  is  not  qualification.  The  matter  would 
have  been  more  plausible,  if  the  course  had  been  on  rejecting  the 
individual  to  send  back  to  the  patron  for  an  acceptable  man  ;  as 
a  sort  of  compromise  of  the  matter.  No,  say  the  church — we  hold 
that  this  rejection  is  proof  that  he  is  not  qualified.  True  tve  have 
not  tried  him  :  True  we  cannot  tell  you  what  the  objection  is ; 
but  he  is  not  qualified ;  and  hence  if  the  six  months  have  expired, 
you  have  lost  your  right. 

Now,  then,  I  say,  that  whatever  is  a  qualification  must  be  some- 
thing which  the  patron  may  secure  so  as  to  save  his  right  from 
forfeiture.  But  against  the  veto  he  cannot  protect  himself,  ex-* 
oept  by  a  surrender  of  his  right  to  those  who  are  to  be  pleased. 
This  is  a  very  important  consideration  as  a  strict  legal  argument. 
The  patron  is  to  present  any  qualified  person. — He  has  a  free 
choice.  The  church  by  the  system  of  licensing  preachers  im- 
proved the  right  of  patronage ;  for  instead  of  leaving  the  patrons 
in  doubt  as  to  the  attainments  required,  the  church  trains  and 
educates  persons  for  the  profession,  examines  them,  and  licenses 
tbem  as  preachers,  so  that  unless  the  person  has  relapsed  there  is 
every  fair  ground  to  suppose  the  presentee  qualified  who  is  se- 
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lected  from  amongst  them.  But,  then,  to  pUcLse  others^ — ^who  are 
not  to  assign  any  reason  for  their  dissatisfaction,  who  simply  may 
reject^ — how  can  any  selection  or  choice  secure  that'result,  except 
hy previously  consulting  their  wishes,  and  taking  a  man  in  whose  fa- 
vour they  have  previously  expressed  an  opinion.  But  is  the  patron 
called  upon  to  consult  the  wishes  and  mind  of  another^ — aye  of 
hundreds,  in  order  to  save  hisdvil  right.  In  addition  to  finding 
a  man  with  all  the  qualities  the  Church  chooses  to  specify,  is  the 
necessity  of  pleasing  others  a  condition  consistent  with  the  free 
exercise  of  his  right  of  choice  ?  Is  he  bound  to  please  others  as  a 
condition  of  exercising  his  right?  Is  that  in  the  statutes?  Is 
he  bound  to  run  the  gauntlet  of  a  popular  election  (for  such  it  is) 
of  his  presentee  as  a  restriction  on  his  right  of  nomination  ?  How 
can  he  guard  himself  against  that  risk  so  as  to  save  his  right  ?  I  re« 
peat,  only  by  giving  the  people  their  choice.  Hence  it  is  plain  that 
the  veto  cannot  be  a  disqualification,  for  only  such  requisites  can 
be  qualifications,  the  possession  of  which  the  patron  may  by  due 
inquiry  secure  quite  consistently  with  the  freest  exercise  of  his 
right.  The  statutes  say  he  is  to  choose  a  qtuUified  person — but 
he  is  to  choose : — He  can  easily  find  a  qualified  person  : — But  if 
he  is  to  please  others,  that  is  not  leaving  him  a  free  choice  of  a 
qualified  man — ^for  the  possession  of  every  qualification  is  not 
enough  to  please  the  tastes  or  to  satisfy  the  wishes  of  others. 
Hence  it  is  absurd  to  call  this  any  thing  but  a  veto  on  the  patron^s 
nomination. 

(4.)  Then  the  declaration  by  the  Church,  that  it  will  take  the 
opinion  of  another  body,  as  substantiating  unfitness,  will  not  con- 
stitute disqualification ;  For  if  the  Church  can  thus  substitute 
another  tribunal  for  its  own  judgment,  what  ought  to  be  the  re* 
suit  ?  Why, — First  J  that  if  on  this  account  the  presentee  is  to  be 
deemed  not  qualified,  he  cannot  be  fit  fur  any  other  parish,  and 
still  less  for  this  on  another  vacancy,  yet  he  is  perfectly  qualified 
in  both  instances ;  and,  seco9id,  that  whenever  the  Church  has  re- 
jected a  man  as  not  qualified,  on  the  ground  of  the  opposition  of 
others,  the  Court  could  not  interfere  to  any  extent  whatever,*^  the 
principle  is  good  that  the  opinion  of  others  establishes  disqualifi- 
cation. I  press  this  now  in  reference  both  to  what  I  formerly  said 
as  to  the  Auchtermuchty  case,  and  as  toother  decisions  I  am  present- 
ly to  quote.  The  argument  is  : — The  Church  is  to  decide  on  the 
point,  whether  the  presentee  is  qualified ;  and  hence  whatever  they 
say  is  disqualification  must  be  taken  to  be  legal  disqualification. 
Then,  if  this  proposition  is  unlimited,  if  the  Court  is  not  entitled 
to  inquire  whether  the  qualification  prescribed  is  consistent  with  the 
statutes,  and  with  the  civil  right  of  patronage,  the  result  ought  to 
be,  that  in  no  case  could  a  patron,  whose  presentee  is  rejected,  ob- 
tain right  to  stipend. 

I  am  putting  aside  at  present  the  case  of  competing  presenta- 
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tions,  and  I  take  the  case  of  a  presentee  rejected  as  not  qualified 
If  the  Court  cannot  inquire  whether  the  objection  was  legcJ^  then 
the  jurisdiction  of  the  Court  ought  to  be  wholly  excluded  as  to 
every  right  under  a  presentation,  and  in  no  case  could  the  patron 
be  entitled  to  retain  the  stipend.  But,  in  the  first  plade,  the  de- 
cision in  the  case  of  Auchtermuchty  is  a  clear  authority  upon  the 
very  point  that  the  Court  is  entitled  to  inquire  if  the  alleged  ground 
of  disqualification  is  consistent  with  the  statutes,  and  with  the  civil 
right  of  patronage,  and  that  the  opinion  of  another  body  does  not 
establish  disqualification. 

Again,  the  Act  1592,  c.  17,  expressly  declares,  as  the  Court 
will  remember,  that  if  the  presbytery  reffuse  to  admit  any  qualified 
person,  it  shall  be  lawful  for  the  patron  to  retain  the  whole  fruits 
of  the  benefice  in  his  own  hands.  Now  certainly  the  Church  can- 
not contend  that  the  patron  is,  at  his  own  hands^  to  judge  whether 
he  has  presented  a  qualified  person,  and  to  decide  for  himself 
when  he  is  to  retain  the  fruits  of  the  benefice.  The  Church,  again, 
cannot  be  the  party  entitled  to  declare  that  their  refusal  is  just, 
and  hence,  that  the  patron  is  not  entitled  to  retain  the  fruits 
of  the  benefice, — for  the  right  to  retain  is  given  to  the  patron 
against  the  Church,  and  in  order  to  enforce  the  obligation  on  the 
presbytery  to  admit  his  qualified  presentee.  Then  who  is  to 
decide  between  the  parties  ?  Plainly  the  Civil  Court  alone.  Then 
what  is  the  Court  to  determine  ?  why,  the  point  whether  the  case 
has  occurred  which  is  to  give  rise  to  the  right  on  the  part  of  the 
patron  to  retain.  Then  what  is  to  give  rise  to  the  patron*s  right 
to  retain  ?  Why  an  unjust  and  illegal  refusal  by  the  presbytery 
to  admit.  Then  what  is  an  illegal  refusal  ?  Why  it  must  be  a 
refusal  to  admit  a  qualified  man, — and  thus  the  question, — what  is 
disqualification  within  the  competency  of  the  Church  ?  what  is 
disqualification  consistently  with  the  province  and  duty  of  the 
Church — is  necessarily  matter,  as  the  Court  decided  in  the  Auch- 
termuchty case,  for  the  determination  of  the  Civil  Court. 

I  am  very  anxious  to  bring  this  point  fully  before  the  Court. 
There  is  no  question  that  the  patron  has  a  right  in  certain  cases 
to  retain  the  stipend,  if  the  presbytery  refuse  to  admit  a  qualified 
presentee.  The  Court  is  to  decide  that  point.  If  the  declaration 
by  the  Church  is  to  establish  what  is  disqualification,  then  the 
right  of  the  patron  is  altogether  nugatory.  The  Court  could  not 
decide  to  any  purpose,  and  the  remedy  would  be  of  no  avail  in 
order  to  enforce  the  obligation  against  the  presbytery. 

The  statute  clearly  contemplated  discussions  arising  out  of  an 
illegal  refusal  to  adftiit  a  qualified  person.  Then  it  follows  that 
the  Legislature  intended  the  Court  to  ascertain  the  ground  of  the 
refusal,  and  to  decide  upon  its  legality. 

Now  what  is  the  plea  of  the  Church  ?  Simply  that  the  rejection 
must  bejlisqualification,  because  the  Church  declares  it.  Is  that 
sufficient  when  the  other  party  acquires  a  civil  right  in  the  event 
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.  of  the  refusal  to  admit  being  illegal  ?  It  follows  as  a  necessary 
consequence,  from  the  power  and  duty  of  the  Civil  Court  to  decide 
on  the  legality  of  the  refusal  of  a  qualified  presentee,  that  the 
Church  cannot  by  its  own  declaration  constitute  disqualification. 

I  do  not  think  that  the  defenders  are  at  all  aware  of  the  im- 
portance of  this  provision,  enabling  the  patron  to  retain  the  fruits 
of  the  benefice  in  the  event  of  the  presbytery  refusing  to  admit  a 
qualified  person. 

As  the  occasion  on  which  that  right  of  retention  is  to  arise  is 
a  point  which  the  Civil  Court  alone  can  decide,  the  question,  what 
is  a  legal  objection  to  qualification,  is  at  once  brought  within  the 
province  of  the  Civil  Court,  as  the  only  foundation  on  which  to 
determine  whether  the  presentee  was  qualified,  and  whether  the 
patron  is  to  retain. 

Then  it  from  thence  necessarily  results, — 1.  That  a  declaration 
by  the  Church,  if  such  is  not  consistent  with  the  statutes,  will  not 
constitute  disqualification  ;  and  2.  That  if  the  presbytery  do  not 
judge  of  the  presentee,  there  is  a  refusal  to  act  : — and  a  fcrrtiori 
the  refusal  to  admit  must  be  illegal,  since  it  does  not  turn  on  the 
point,  on  which  alone  they  can  resist  the  patron^s  right  to  retain^ 
viz.  that  the  presentee  was  in  their  opinion  not  qualified. 

You  will  see  the  importance  of  this  view,  especially  when  com- 
bined with  the  argument  I  previously  submitted,  that  the  devolu- 
tion of  the  right  of  presentation  to  the  presbytery  was  a  point  ex- 
clusively for  the  civil  court.  Hence  I  submit  that  the  veto  is 
not  disqualification. 

II.  The  Second  Plea  stated  in  bar  of  the  jurisdiction  of  the 
Court  is  the  alleged  finality  of  the  decisions  of  the  Church  Courts 
under  the  Act  1567,  c.  7, 

Now  this  plea,  if  sound,  ought  to  be  conclusive  to  all  effects 
whatever,  and  ought  to  exclude  the  jurisdiction  of  this  Court  to 
give  to  the  patron  the  fruits  of  the  benefice  when  another  than 
the  presentee  has  been  illegally  inducted  by  the  church.  •  If  the 
words  of  the  Act  1567  extend  beyond  the  ecclesiastical  cause]  and 
were  meant  to  go  further  than  to  exclude  a  review  of  the  opinion 
of  the  Church  Courts  by  the  King^s  Commissioners,  they  ought 
clearly  to  lead  to  the  result  I  mention,  of  making  the  judgment 
of  the  Church  Courts  final  and  conclusive  to  all  effects,  and  as  to 
all  consequences.  There  is  plainly  no  ground  for  limitation,  if  the 
statute  is  to  apply ,' (supposing  it  to  be  in  force)  as  to  any  civil  right 
whatever.  And  so  Sir  Henry  Moncreiff  thought.  He  admitted 
the  law  to  be  otherwise  settled  by  the  cases  of  Culross  and  Lanark, 
to  which  I  am  presently  to  advert :  But  he  says,  that  in  principle 
—looking  to  the  meaning  and  construction  of  the  Act  1567,  c.  7,— 
the  decision  of  the  General  Assembly  ought  in  his  opinion  to  be 
the  sole  determination  to  the  benefice  in  all  respects  and  cases 
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whatever.  You  will  find  his  general  opinion  at  p.  26.  Again  at  * 
p.  32,  he  argues  that  it  is  an  absurdity  that  the  maintenance  and 
temporal  rights  of  the  benefice  should  ever  be  separable  from  the 
pastoral  cure  to  which  they  are  attached,  and  hence,  that,  on  the 
principle  of  the  act  1567,  c.  7,  the  Church  Courts  should  be  the 
only  tribunals  to  decide  all  questions  respecting  the  office  and  the 
right  to  it.  And  certainly  the  plea  must  go  this  length  if  it  is 
sound  at  all  under  the  Act  of  Parliament.  a 

But  it  is  not  sound,  and  is  against  solemn  and  repeated  decisions 
of  this  Court. 

(1.)  The  act  1567,  c.  7,  is  not  the  sole  or  even  the  most  impor- 
tant statute,  assuming  that  it  remains  (so  far  as  applicable)  in  force. 
It  must  be  construed  in  reference  to  subsequent  statutes,  and  the 
question,  in  truth,  arises  on  the  acts  1592  and  1711,  not  on  this 
older  statute,  anterior  to  the  institution  of  Presbytery,  and  in  so  many 
particulars  not  now  applicable.  This  act  1567  did  not  directly,  it 
will  be  observed,  impose  an  obligation,  by  any  words  of  imperative  and 
express  injunction,  on  the  Superintendent  to  admit  and  receive  a  qua- 
lified presentee.  This  is  one  important  distinction.  Again,  it  said 
that,  if  the  patron  presents  a  person  '*  qualified  to  his  understanding'^ 
who  is  rejected,  and  then  another  withhi  the  six  months,  whom  the 
superintendent  might  refuse  to  admit,  lie  might  appeal  and  so  forth. 
But  it  gave  him  no  other  remedy, — on  the  face  of  the  act  no  other 
remedy.  On  the  contrary,  the  act  1592  gave  the  right  to  retain 
the  stipend  if  the  presbytery  refuse  to  admit  a  qualified  person. 
This  is  another  great  distinction. 

Hence,  then,  it  is  quite  clear,  that  the  question  as  to  the  finali- 
ty claimed  for  the  decisions  of  the  Church  Courts,  and  as  to  the 
jurisdiction  of  this  Court,  cannot  be  raised  on  this  act  1567  by  it- 
self. Indeed,  it  is  at  once  obvious,  that  both  of  the  additional  pro- 
visions, to  which  I  have  adverted,  in  the  subsequent  statutes,  raise 
questions  for  the  civil  court,  even  if  this  Court  had  no  jurisdiction 
under  the  act  1567.  The  obligation  on  presbyteries  to  admit  and 
receive  qualified  presentees  is  a  question  not  raised  under  the  act 
1567.  If  the  Court  can  enforce  that  obligation,  then  the  question 
raised  on  the  act  1592  is  totally  different  from  that  raised  on  the 
act  1567.  Still  more,  there  is  the  other  point  under  the  act  1592, 
as  to  the  patron's  right  to  retain  the  fruits  of  the  benefice,  which 
was  not  embraced  within  the  matters  provided  for  by  the  act  1567, 
and  as  to  which  that  act  cannot  decide  any  point  respecting  juris- 
diction whatever. 

(2.)  It  seems  to  be  quite  plain  on  the  terms  of  the  act  1567,  that 
it  relates  solely  to  the  ecclesiastical  cause.  If  the  patron  presents  a 
person  qualified  to  his  understanding,  he  may  appeal  from  the 
superintendent  to  the  Assembly,  and  the  cause  is  to  end  with  the 
decision  of  the  Assembly.  Now  it  was  necessary,  as  there  was  no 
system    of  ecclesiastical   polity   established,   to  provide  for  an 
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appeal,  if  it  was  intended  that  the  opinion  of  the  superintendent 
should  be  liable  to  review.  But  bishops  still  filled  all  the  dioceses — 
retained  their  jurisdiction,  claimed  the  right  of  .collation,  and  often 
exercised  it.  Hence  it  was  necessary  to  exclude  their  jurisdic- 
tion, and  ako  that  of  all  Eing'^s  commissioners,  or  the  King^s  coun- 
cil, if  it  was  intended  to  make  the  Assembly  the  ultimate  court  of 
appeal  from  the  Assembly*  The  acts  1584  sufficiently  show  the 
timportance  of  that  provision.  Again,  **  the  cause^^  shall  then  end. 
What  is  that  but  the  review  of  the  opinion  of  the  superintendent, 
(the  ecclesiastical  cause)  which  was  begun  by  the  opinion  of  the 
superintendent  ?  But  though  the  cause  ends  with  the  Assembly, 
that  is  a  very  different  thing,  indeed,  from  a  declaration,  that  their 
judgment  is  to  be  conclusive  to  all  intents  and  purposes  whatever, 
and  is  to  exclude  inquiry  even  as  to  the  legality  and  competency 
of  their  acts.  The  argument  of  the  defenders  confounds  two  se- 
parate things.  It  is  one  thing  to  say  that  a  cause  is  to  end  in  a 
certain  tribunal,  to  the  effect  of  excluding  further  appeal,  and  of 
settling  the  particular  point  before  that  tribunal,  while  it  acts 
within  its  power: — And  it  is  another,  and  a  totally  different  thing, 
to  declare  that  thfe  jurisdiction  of  the  Supreme  Civil  Court  is  ex- 
cluded,— that  the  finality  referred  to  excludes  all  inquiry  as  to 
the  competency  of  the  proceedings,  which  are  to  be  held  to  be 
equally  valid,  whether  within  the  province  of  such  tribunal  or 
not,  and  that  the  Church  Court  is  to  determine  questions  of  civil 
right,  for  which  such  tribunal  is  not  competent.  It  is  quite  clear 
that  the  provision  in  this  act  of  1567  cannot  apply  to  the  ques- 
tions which  occur  under  the  different  enactments  in  the  subsequent 
act  1592,  which  makes  no  reference  whatever  to  the  prior  act. 

(3.)  An  ingenious  attempt  has  been  made  to  support  the  plea 
of  finality  on  the  statute  1567,  and  at  the  same  time  to  reconcile 
the  operation  of  that  plea,  with  the  admitted  authority  and  effect 
of  the  previous  decisions  of  the  Court, — by  urging  that  the  prin- 
ciple of  these  decisions  applies  only  to  the  case  of  competing  pa- 
tronages, that  is  to  say,  when  the  Church  chooses  to  settle  and  in- 
duct the  presentee  of  one  patron,  without  waiting  for  the  decision 
of  the  Court  on  the  competing  claims  of  another  patron.  I  will 
presently  show  that  the  decisions  are  not  limited  to  that  state  of 
facts.  But  observe,  that  the  attempt  to  claim  finality  for  the  de- 
cisions of  the  Church  Courts,  to  the  exclusion  of  any  jurisdiction 
by  the  Civil  Court,  in  some  cases  only,  while  it  is  to  hold  in  others^ 
cannot  be  well  founded  under  the  terms  of  the  statute  founded  upon. 
If  the  terms  do  at  all  bear  the  meaning, — that  the  judgment  of  the 
ecclesiastical  court  is  final  to  the  effect  of  excluding  this  Court  from 
taking  cognizance  even  of  gross  illegality, — then  clearly  the  result 
ought  to  be,  that  their  judgmentsmust  equally  exclude  your  jurisdic- 
tion in  all  cases.  The  terms  are  quite  general.  It  can  then  be  of  no 
consequence  what  the  ground  is,  on  which  the  presbytery  refuse  tore- 
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cei  ve  the  presentee,  and  on  which  the  Assembly  confirm  the  judgment 
Whatever  the  ground,  the  result  ought  to  be  the  same : — **  The 
"  cause  shall  take  end  :^  If  these  words  are  ezclusive»  in  sound  con- 
struction, of  the  jurisdiction  of  the  Civil  Court,  it  is  in  vain  to  say 
that  they  are  exclusive  only  in  some  cases,  and  that  in  others  the 
Civil  Court  may  competently  inquire  into  the  grounds  of  refusal. 
The  words  are  unqualified.  The  construction  of  them,  whatever  it  is, 
must  equally  hold  in  all  cases.  They  either  relate  to  the  proper  ec- 
clesiastical cause,  or  they  have  a  wider  meaning.  On  either  suppo- 
sition, the  result  deduced  from  them  must  hold  equally  in  all  cases. 

(4.)  The  principle  on  which  the  plea  on  the  statute  1567  is 
founded,  if  a  sound  construction,  ought  clearly  to  prevent,  in  any 
case  whatever,  the  separation  of  the  right  to  the  stipend  from 
the  ordination  to  the  cure: — One  cannot  imagine  any  view  of 
policy  giving  such  finality  and  exclusion  to  the  judgments  of 
the  ecclesiastical  court,  which  would  not  include  that  object 
as  one  of  the  main  purposes  thereby  to  be  attained.  Such  separa* 
tion  is  a  great  anomaly  :  It  is  a  great  evil.  The  object  of  the 
stipend  is  the  maintenance  of  the  minister  serving  the  cure  :  But  the 
subsequent  statute  159^  did,  nevertheless,  contemplate  and  pro- 
vide for  such  an  evil,  in  the  event  of  an  illegal  refusal  by  presby* 
teries  to  receive  presentees :  And  the  decisions  of  the  Court  have 
settled  that  it  lies  with  the  Civil  Court  to  decide  when  that  se- 
paration is  to  take  place.  The  cases  will  be  found  to  go  much 
farther  even  than  Sir  Henry  Moncreifi"  was  aware  of.  Hence,  it 
seems  to  be  quite  clear,  either  that  the  prior  statute  1567  does 
not  apply  to  the  altered  state  of  the  law  under  the  subsequent 
statutes,  or  that  the  construction  put  upon  it  by  my  friend  is  not 
sound,  seeing  that  the  ecclesiastical  court  have  not  this  final  ju- 
risdiction in  the  most  important  point,  for  which  such  finality  of 
jurisdiction  could  be  intended. 

(5.)  But  the  manner  in.  which  the  Church  deal  with  us  in  re- 
gani  to  this  plea  of  finality  is  a  little  extraordinary.  The  act 
1567  expressly  declares  that,  if  the  patron  is  dissatisfied  with  the 
superintendents  refusal  to  receive  his  presentee,  he  may  appeal  to 
the  General  Assembly,  and  that,  by  the  judgment  of  the  Assembly, 
the  cause  being  decided  shall  take  end  as  they  decern  and  de- 
clare. Now,  granting  that  this  applies  to  presbyteries,  the  very 
principle  of  the  enactment  is,  that  the  decision  of  the  radical  court 
shall  not  he  finals — but  shall  be  an  appealable  judgment,  which 
the  Assembly  may  alter  according  to  their  own  view  in  each  par- 
ticular case : — And  it  is  to  the  judgment  of  the  Assembly  only  that 
the  finality,  whatever  it  may  be,  is  given.  Now  the  Church  begin 
by  a  provision  which  not  only  excludes  any  judicial  opinion  on 
the  case  by  the  Inferior  Court,  but  excludes  all  review  of  the 
rejection  by  the  Supreme  Ecclesiastical  Court,  and  then  they  tell 
us,  forsooth,  that  they  can  claim  finality  and  exclusive  jurisdiction 
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under  this  act  1667  : — When  that  finality  is.  given  only  to  the 
judgment  of  the  General  Assembly  : — And  of  the  appeal  to  the  As- 
sembly this  regulation  deprives  us. 

It  is  no  answer  to  say — Oh  !  but  then  there  is  a  general  regu- 
lation of  the  Church,  which  excludes  that  review  by  the  Assembly. 
That  will  not  do,  for  the  statute  assumes  that  in  each  case  there  may 
be  a  causey  which  the  patron  may  carry  to  the  Assembly  for  al- 
teration of  the  judgment  of  the  Inferior  Court. 

(6.)  But  there  is  another  mistake.  Observe, — The  finality,  what- 
ever it  may  be,  is  given  only  to  judicial  determihation  of  causes  by 
the  Assembly.  But  that  regulation,  let  its  meaning  be  what  it  may, 
will  not  give  unlimited  legislative  power  to  the  General  Assem- 
bly, or  exclude  this  Court  from  judging  of  the  legality  of  gene- 
ral enactments,  which  affect  civil  rights.  Now  the  refusal  of 
the  presbytery  in  this  case  to  act  at  all  is  founded  on  the  compe- 
tency of  the  legislative  measure.  And  so,  be  the  meaning  of  the 
statute  what  it  may,  it  has  no  application  to  the  present  case. 

I  hope  I  have  now  disposed  of  these  two  pleas. 

Let  me  now  request  you  to  observe  the  peculiar  position  of  mat- 
ters in  which  the  jurisdiction  of  this  Court  is  appealed  to  and  its 
interposition  sought. 

I  assume  wrong  to  be  done,  and  that,  as  in  the  Auchtermuchty 
case,  there  was  no  "  legal  objection"'  to  the  presentee. 

Now  the  question  may  arise  with  the  presbytery  either  before 
another  is  ordained  or  after. 

The  ordination  is  irrevocable.  Nevertheless,  the  effect  of  the 
judgments  of  this  Court  has  created  a  proper  conflict  of  jurisdictions, 
or  rather  I  should  say,  has  caused  contradictory  results,  rather 
than  a  conflict  of  jurisdictions,  and  contradictory  results  in  the 
worst  of  all  cases,  namely,  the  separation  of  the  maintenance  for 
the  office,  from  the  person  ordained.  I  say  contradictory  results^ 
because,  in  truth,  in  none  of  the  cases  did  the  Church  courts  ever 
decide  in  opposition  to  any  judgment  of  the  civil  court.  In  the 
class  of  cases  I  now  advert  to,  the  party  complaining  that  his  pre- 
sentee was  illcgallyrejected,  did  not  come  to  this  Court  as  soon  as 
he  might  have  done.  He  first  tried  the  superior  Church  courts. 
The  other  nominee  was  ordained  and  inducted — the  ecclesiastical 
process  was  over, — without  any  attempt  made  in  time  to  prevent  the 
presbytery  inducting  the  wrong  party.  But  still  the  fact  of  the  or- 
dination by  the  Church  of  a  person  to  the  cure  did  not  lead  this 
Court  to  hold  that  the  benefice  was  thereby  filled,  if  that  ordina- 
tion was  a  wrong  to  the  patron.  It  did  not  prevent  this  Court 
giving  all  the  redress  they  could.  It  did  not  prevent  this  Court 
trying  the  legality  and  competency  of  the  ecclesiastical  procedure. 
It  did  not  prevent  this  Court  holdinn^,  that  when  a  wrong  was  done, 
that  was  a  subject  for  their  cognizance.     It  did  not  bar  the  Court 
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from  protecting  the  civil  right.  Now,  in  all  these  cases,  the  Church 
had  a  great  deal  to  say  against  the  patron  thus  attempting  to  come 
to  this  Court  after  ordination,  in  order  to  withhold  the  fruits  of  the 
benefice  from  the  person  ordained.  They  had  to  urge  that  the  pa- 
tron shouldhave  tried  to  interfere  sootier ; — that,  (with  whatever  ef- 
fect in  point  of  competency,)  some  legal  proceeding  should  at  least 
have  been  taken  to  interpel  the  Church  Court,  and  to  render  the 
right  to  the  stipend  at  least  litiffious,  whether  this  Court  would  have 
interdicted  the  presbytery  or  not  But  nothing  whatever  of  that  kind 
was  done  by  the  patron.  The  ecclesiastical  process  went  on.  The 
patron  and  his  presentee  limited  their  resistance  during  that  period 
to  the  Church  courts.  The  Church  then  ordained  and  settled : — and  it 
was  only  after  a  person  had  been  so  ordained  that  the  patron  came 
forward  in  the  civil  court,  contending  that  the  ordination  was  il- 
legal, and  claiming  the  stipend  : — And  hence  the  Church  could 
urge  that,  whatever  might  be  competent  in  other  cases,  yet  if  the 
right  to  the  stipend  was  not  made  litigious  in  due  time,  the  per- 
son ordained  ought  to  receive  the  stipend,  and  that  the  patron  was 
too  late  in  raising  the  question. 

Now,  certainly  there  is  so  much  of  general  plausibility  in  this 
argument,  as  to  the  cases  originating  after  ordination,  that  it  must 
be  admitted  that  the  strongest  interference  of  the  civil  court  is  to 
entertain  a  trial  of  the  legality  of  the  settlement  after  ordination^ 
and  to  separate  the  fruits  of  the  benefice  from  the  person  so  or- 
dained, in  favour  of  the  patron,  who  had  not  made  the  matter  liti- 
gious before  ordination. 

In  the  present  case  the  jurisdiction  of  the  Court  is  appealed  to 
in  due  time,  in  order  to  prevent  wrong,  and  to  exclude  that  ano- 
malous and  unfortunate  result. 

I  think  it  will  appear  that,  in  the  present  shape  of  this  case,  no 
proper  conflict  of  jurisdiction  can  arise. 

Then,  as  to  the  true  distinction  between  separating  the  duties  and 
the  jurisdiction  of  the  Civil  and  the  Ecclesiastical  Courts  on  the  one 
hand,  and  on  the  other,  of  improper  interference  with  the  Ecclesiasti- 
cal Courts,  in  matters  proper  for  their  cognizance: — I  do  not  ask  this 
Court  to  find  this  presentee  qualified^  or  to  pronounce  any  opinion 
upon  that  point,  or  to  review  any  judgment  of  the  Church  upon 
his  qualities — or  to  assume  any  ecclesiastical  authority  by  proceed- 
ing to  ordain  him,  if  the  Church  will  not.  I  ask  the  Court  to  find 
that  the  presbytery  must  ewecute  their  functions  in  one  way  or 
another  : — That  they  must  enter  legally  and  faithfully  upon  the 
duty  prescribed  by  statute — that  they  are  bound  to  take  the  pre- 
sentee on  trials,  and  to  receive  and  admit  him  if  qualified.  The 
mode  of  discharging  the  duty  is  left  to  them.  They  are  not  en- 
titled to  reject  upon  grounds  that  are  not  competent.  But  if  they 
enter  upon  their  duty,  and  if  they  do  try,  they  are  accountable 
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only  to  God  for  the  discharge  of  their  duty.  If  they  execute  their 
functions — ^if  they  take  on  trials,  the  State  trusts  to  their  honest 
discharge  of  duty,  both  to  pronounce  a  finding  on  the  trial,  and  to 
admit  and  ordain  if  the  presentee  is  a  proper  person.  It  is  the 
refusal  to  take  on  trials — ^the  refusal  to  act  and  to  execute  their 
functions, — which  is  the  wrong  here  complained  of. 

When  they,  execute  their  functions  they  enter  on  their  ecclesi- 
astical province  :  But  the  refusal  to  act  at  all — ^much  more  the  re- 
fusal on  an  illegal  ground — is  a  ciM  wrong  ;  for  such  refusal  is 
against  the  statute,  as  much  as  the  refusal  in  the  case  of  the 
schoolmaster  of  Corstorphine. 

I  submit,  then,  this  general  proposition  in  point  of  law  to  the 
Court : — Whenever  the  discharge  of  a  public  duty  is  imposed  by 
statute  on  a  public  body,  as  the  condition  of  its  establishment,  I 
say  the  refusal  to  discharge  that  duty  is  a  wrong ;  and  a  wrong  for 
which  the  individuals  composing  the  body  are  amenable,  be  the  bo- 
dy ecclesiastical  or  civil.  In  either  case  the  body  must  be  kept 
within  its  province,  and  compelled  to  do  the  duty  imposed  by  sta- 
tute, and  for  which,  inter  cUiOy  it  was  constituted.  The  discharge 
of  duty  may  be  between  them  and  their  conscience  :  But  discharge 
it— execute  the  duty — they  must. 

This  proposition  specially  holds  in  this  case  :  For,  Istf  The  dis- 
charge of  duty  is  imposed  as  the  counterparty  and  as  the  provision 
for  the  security^  of  a  civil  right  confirmed  to  another  party,  whose 
civil  rights  are  directly  violated  and  defeated  by  such  refusal.  %f. 
It  is  imposed  as  the  condition  of  receiving  a  control  over  that  civil 
right.  The  Church  wishes  to  keep  the  examination  and  admission 
— ^but  to  be  entitled  to  refuse  to  take  the  presentee  at  all  on  trial ; 
while  it  is  clear  from  the  deduction  I  have  given  you,  that  the 
former  was  given  only  under  the  condition  and  in  respect  of,  the 
express  obligation,  imposed  on  them  at  the  same  time,  in  order  to 
prevent  a  disregard  of  the  rights  of  patrons.  3c?,  The  result  of  re^ 
fusal  may  be  the  separation  of  the  right  to  the  stipend  from  the 
cure — and  hence,  as  that  is  a  great  evil,  the  refusal  to  take  on  trials 
is  clearly  a  wrong,  which  the  civil  court  may  take  cognizance  of, 
in  order  to  prevent  that  undoubted  evil.  Any  refusal  to  execute 
duty— ^to  act — which  produces  evil  to  others,  is  a  civil  wrong.  The 
result  to  the  parish  and  to  the  Church  of  an  illegal  refusal,  is  to 
separate  the  stipend  from  any  other  p.erson  whom  the  Church  might 
ordain : — Hence  to  prevent  that  evil  the  refusal  may  be  corrected. 

The  distinction  is  most  vital  between  a  review  or  reduction 
of  a  judgment  in  the  discharge  of  the  duty  imposed,  on  the  one 
hand,  and  correcting  the  refusal  to  execute  the  duty  at  all 
— that  is  compelling  the  presbytery  to  act.  If  the  presentee  is 
taken  on  trials,  the  matter  is  committed  to  the  Church,  safely, 
wisely,  and  conclusively.  If  found  on  trial,  and  afler  hearing  and 
judging  of  objections,  qualified,  the  ordination  is  committed  to  the 
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ChurchyDot  only  8afely,but  necessarily,  because  ordination  can  come 
from  no  unhallowed  hand.  But  a  refused  to  take  on  trials  at  all,  or 
rejection  of  the  man  without  /f^^oZ  objection,  is  positive  wrong  under 
the  statute.  To  say  that  the  presbytery  is  an  ecclesiastical  body  is  no 
answer  whatever,  for  that  is  precisely  a  claim  for  exemption  for 
churchmen  from  the  duty  of  obedience  to  the  statute  law.  Now  in  this 
case,  We  come  to  Court  in  time  to  prevent' wrong,  Vi,e  do  not  come 
with  a  claim  merely  for  the  stipeiid  after  another  is  inducted — but 
to  be  taken  on  trials,  and  that  the  Church  shall  proceed  on  the 
presentation.  Now  a  declaratory  decree  in  terms  of  the  declara7 
tory  conclusions  in  this  action, — viz.  \st^  That  the  presentee  is  le^ 
gaily  and  effectually  presented  to  the  Church  and  parish  of  Auch- 
terarder,  2d,  That  the  presbytery  are  bound  to  take  on  trials^  and 
to  proceed  to  receive  and  admit  a  qualified  presentee,  3c?,  That 
the  rejection  on  the  ground  of  the  veto  was  tZ/ry/?/, — I  say  a  decla- 
ratory decree  in  terms  of  these  three  conclusions  will  easclude  the 
jus  devolutum.  Indeed,  how  else  can  I  exclude  the  jus  devolutum^ 
except  by  a  declaratory  decree  in  good  time  ?  If  I  get  such  a  de- 
cree, then  the  wrong  cannot  occur — ^for  fill  the  parish  they  must 
ultimately  :  But  if  it  is  found  that  the  patron  has  not  forfeited  his 
right,  in  no  way  can  they  then  fill  it,  but  on  this  presentation — ^if 
the  presentee  is  qualified.  If  I  get  this  found— or,  (if  necessary)  even 
during  the  trial  of  these  points,  then  they  may  be  interdicted  from 
taking  on  trials  any  other  man.  This  will  necessarily  follow  if  they 
are  bound  to  take  this  presentee  on  trials,  and  if  the  court  can  com- 
pel them  to  do  so.  And  then  on  continued  refusal  after  declaratory 
decree — ^if  such  indecent  regard  of  the  civil  court  can  be  supposed 
— I  can  come  here  for  a  decerniture  to  take  the  presentee  on  trial, 
and  can  charge  on  that  decree.  Now  here  are  ways  of  preventing 
that  legal  anomaly  and  contradiction,  which  the  induction  of  an- 
other, while  the  stipend  is  to  belong  to  the  patron,  creates.  Here 
are  ways  of  preventing  the  admitted  wrong,  (for  wrong  I  assume,) 
—of  preventing  the  admitted  violation  of  civil  right. 

A  conflict  of  jurisdictions  is  when  one  cannot  even  in  due  time 
prevent  the  wrong,  and  when  results  are  necessarily  contradictory. 
But  there  can  be  no  conflict,  if  there  is  a  power  to  prevent  the 
wrong.  It  is  a  great  evil  the  separation  of  the  stipend  from  the 
person  having  the  cure : — An  evil,  the  occurrence  of  which  is 
clearly  inconsistent  with  the  object  of  all  the  statutes,  and  with 
every  notion  of  a  legally  presented  presentee.  Well  then,  as  this 
evil  may  nevertheless  occur, — as  the  statutes  provide  for  this  ex- 
treme result, — why,  theclaimof  the  Church,  on  the  one  hand,  is  for 
the  right  to  occasion  this  evil; — Our  plea,  on  the  other,  is  for  the 
jurisdiction  of  this  Court  to  prevent  its  occurrence.  I  say,  as  the 
eril  is  undoubted,  there  must  be  the  means  iti  the  civil  court  to 
prevent  its  occurrence,  according  to  all  the  well-known  general 
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principles  of  jurisprudence,  which  imply  in  the  Supreme  Civil 
Court  authority  to  prevent  wrong,  and  to  prevent  confusion. 

Again,  our  conclusion  beforehand  as  to  the  right  to  the  stipend, 
is  another  practical  remedy  tending  to  enforce  performance  of  the 
duty,  and  to  exclude  wrong.  We  know  well  that  the  Church  cannot 
and  will  not  persist  in  this  illegal  measure,  if  the  result  is,  that 
the  right  to  the  stipend  is  to  belong  to  the  presentee  illegally  re- 
jected in  respect  of  the  veto. 

The  Court  has  power  to  decide  the  right  to  the  stipend— 
thaft  is  not.  disputed,  and  to  withhold  it  even  from  the  person  or- 
dained. Now  then,  it  is  just  as  clear,  according  to  the  principles 
and  practice  of  the  law  of  Scotland  respecting  Declaratory  Actions, 
(that  great  remedy  in  our  law  by  which  a  party  is  entitled  to  have 
his  right  declared  in  due  time, — to  have  the  act  found  to  be  ille- 
gal which  may  be  or  is  injurious  to  him, — to  have  a  judgment 
prohibiting  the  party  from  doing  the  wrong  that  is  meditated,  and 
which  will  infringe  upon  the  right  previously  declared,  and  also  to 
find  the  consequences  of  the  party^s  civil  rights  in  time  to  prevent 
interference  with  them,) — I  say  the  principles  regulating  Declara- 
tory Actions  imply,  that  the  Court  has  jurisdiction  to  decide  the 
question  as  to  the  right  to  the  stipend  now^  and  before  another  is 
ordained.  Then  if  so,  here  is  an  unquestionable  mode  of  com- 
pelling the  presbytery  to  act.  We  know  well  what  was  the  prac- 
tical result  of  the  decision  in  the  case  of  Lanark — Dr  Dick^s  case. 
In  every  instance  which  has  subsequently  occurred,  whatever 
might  be  the  disadvantages  of  a  parish  remaining  long  vacant,  the 
General  Assembly  has  always  directed  the  Church  Courts  to  sus- 
pend their  proceedings  till  the  issue  of  any  civil  action  respecting 
the  settlement.  The  strongest  case  which  can  well  be  imagined 
in  illustration  of  this,  occurred  recently  in  regard  to  the  settle- 
ment of  my  excellent  friend  and  relative  Mr  Hunter  in  the  Tron 
Church.  The  question  raised  in  the  Ecclesiastical  Court  in  that 
case  was,  the  propriety  and  necessity  of  an  assistant  and  successor 
appointed  by  the  patrons  to  the  aged  minister  of  that  parish,  with 
his  consent.  That  was  really  very  much  of  an  ecclesiastical  ques- 
tion, and  so  this  Court  ultimately  thought.  The  Church  found 
the  appointment  to  be  necessary,  expedient,  and  competent ;  yet, 
though  no  civil  action  was  actually  in  dependence, —  merely  be- 
cause one  was  intimated  as  likely  to  be  raised  by  parties  objecting 
to  the  legality  of  the  appointment,  the  Assembly  directed  the 
presbytery  to  stop  if  an  action  should  be  raised,  and  to  abide  the 
result  of  the  decision  in  the  civil  court.  The  determination  of 
the  right  to  the  stipend  is  plainly  and  obviously  the  practical  so- 
lution of  all  questions  respecting  the  jurisdiction  of  the  Church, 
and  will  put  down  all  such  attempts  as  the  present  for  defeating  or 
restricting  the  rights  of  patrons.  No  church  will  adhere  to  any 
measure,  which  is  to  produce  the  practical  consequence  of  scparat- 
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ing  the  stipend  from  the  person,  whom  that  measure,  if  followed 
out,  would  introduce  into  the  living :  And  there  is  no  such  secu- 
rity for  due  regard  to  the  right  of  patrons,  and  for  the  settlement 
of  duly  qualified  presentees,  as  the  decision  which  gives  to  the  pa- 
tron the  stipend  if  his  presentee  is  illegally  rejected.  I  do  not 
take  up  any  vulgar  imputation  against  the  Church  as  looking  to  the 
benefit  of  its  members,  when  I  say  that  the  right  to  the  stipend 
practically  solves  all  these  questions,  and  is  the  great  practical  com- 
pulsitor on  the  Church  to  act  in  the  line  prescribed  by  statute,  and 
to  execute  their  duty  towards  presentees.  A  national  establishment 
can  exist  and  do  good  only  by  means  of  its  endowments.  If, 
therefore,  this  Court  shall  hold  that  the  Veto  is  illegal, — that  the 
presentee  ought  to  be  taken  upon  trials, — and  that  if  he  shall  not 
be  taken  upon  trials  the  patron  will  have  right  to  the  stipend,  you 
have  a  practical  remedy  which  must  put  an  end  to  the  Veto  Act, 
— a  remedy  legal  and  constitutional, — ^a  judicial  remedy,  which 
you  cannot  withhold  from  me  if  I  am  right : — A  plain  and  import- 
ant method  for  compelling  the  Church  Courts  to  act. 

Hence  then  for  this  purpose,  as  there  is  no  question  that,  upon 
the  principles  of  our  Action  of  Declarator,  you  can  Jind  the  right 
to  the  stipend  beforehand,  though  there  is  no  other  party  present- 
ed, I  am  entitled  to  have  that  remedy,  in  order  to  enforce  the 
rights  under  the  presentation,  and  practically  to  prevent  the  wrong, 
even  if  the  Court  could  not  follow  up  the  general  Declaratory  De- 
cree in  this  action.  Nay,  I  am  the  more  entitled  to  this  practical 
remedy  if  the  Court  has  no  other  means  or  jurisdiction  for  pre- 
venting the  wrong. 

These  remarks  naturally  lead  me  to  notice  the  argument  against 
the  jurisdiction  of  this  Court,  and  against  the  competency  of  ordain- 
ing the  Church  to  act,  on  which  the  defenders  seem  to  lay  the  most 
stress.  They  admit  that  the  part  of  the  statute  1592,  c.  117,  giving 
the  patron  right  to  retain  the  fruits  of  the  benefice,  if  his  presentee 
is  illegally  rejected,  must  receive  effect,  and  they  admit  that  it  has 
been  settled  as  a  result  of  this  enactment,  that  the  stipend  may  be 
withheld  even  from  the  person  ordained  and  inducted  by  the 
Church.  But  then  they  say  this  is  the  onli/  remedy  competent. 
It  was  allowed,  they  tell  us,  specifically,  just  because  the  ecclesias- 
tical courts  were  necessarily  independent,  and  because  the  civil 
courts  could  not  enforce  the  obligation  imposed  on  the  Church 
Courts  of  receiving  and  admitting  a  quaHfied  presentee.  True,  the 
statute  directs  the  presbyteries  to  do  so, — true,  they  are  under  an  ob- 
ligation to  do  so, — and  true,  that  the  Legislature  necessarily  intend- 
ed that  this  obligation  should  have  effect.  But  still  if  the  Church 
Courts  shall  disregard  this  injunction,  it  was  foreseen  that  the 
civil  court  could  not  enforce  it — that  unless  the  Legislature  again 
interfered  in  event  of  such  wrong,  there  would  be  no  redress,  and 
therefore,  as  a  countervailing  remedy,  and  in  lieu  of  the  juris- 
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diction  of  the  Civil  Court,  there  was  attached  the  provision,  that 
the  patron  might  retain  the  stipend.  But  this  is  the  only  remedy 
expressly  given,  and  it  was  intended  that  it  should  be  the  only  reme- 
dy. It  is,  to  be  sure,  if  wrong  .is  done,  but  an  imperfect  remedy. 
But  then,  they  say,  it  was  the  only  one  given,  because  the  civil 
court  could  not  enforce  an  obligation  against  the  ecclesiastical  courts. 
To  this  argument  the  greatest  importance  seemed  to  be  attached 
by  my  learned  friend. 

I  have  many  observations  in  reply  to  it. 

In  ih^^rst  place,  it  proceeds  upon  the  assumption  that  the  ec- 
clesiastical courts  must  of  necessity  be  independent  of  the  civil 
power,  and  that,  as  a  necessary  evil  or  condition  of  the  establish- 
ment of  a  national  Church,  there  could  be  no  jurisdiction  to  en- 
force an  obligation  against  them.  Now  where  is  there  such  neces- 
sity for  this  great  evil  in  the  erection  of  an  Established  Church? 
This  is  the  fallacy  which  runs  through  •  every  part  of  the  argu- 
ment of  the  defenders.  It  lay  with  the  State  either  to  subject 
the  Church  Courts  to  such  proper  control  as  was  necessary  in 
order  to  prevent  confusion,  to  prevent  and  redress  wrong,  to  keep 
them  within  their  province,  and  annul  what  was  incompetent, 
— or  to  bestow  upon  them  that  total  independence,  for  which  the 
defenders  contend,  and  which,  if  wrong,  is  committed  by  the 
Church  Courts,  is  undoubtedly  an  evil.  -It  is  quite  idle  then  to  begin 
the  argument,  which  excludes  the  proper  remedies,  and  denies  the 
jurisdiction  required  to  enforce  obligations,  by  assuming  that  there 
can  be  no  jurisdiction  for  such  purposes  over  ecclesiastical  bodies, 
and  that,  in  instituting  a  National  Church,  the  State  must  neces- 
sarily, by  erecting  ecclesiastical  courts,  make  them  independent. 
It  would  indeed  be  th^  very  best,  and  the  most  formidable  argu- 
ment that  ever  was  devised  against  the  principle  of  Establishments, 
and  in  support  of  the  voluntary  system,  if  it  could  be  once  made 
out  that  the  ecclesiastical  bodies  adopted  by  the  State  were  necessa- 
rt/j/independentof  the  jurisdiction  of  the  civil  court,  and  that  the 
obligations  imposed  upon  them  by  statute,  as  the  condition  of  their 
establishment,  could  not  in  principle  be  enforced  by  the  civil  courts. 
But  the  notion  is  a  plain  mistake.  There  is  nothing  spiritual  in 
the  question  which  occurs  as  to  enforcing  any  duty  imposed  by 
stittute.  Whether  the  body  is  ecclesiastical  or  not,  the  perfor- 
mance to  the  State  of  the  duty  imposed  by  a  statute  is  a  civil  ob- 
ligation, no  matter  to  what  the  duty  relates :  and  hence  the  obli- 
gation being  civil  may  be  enforced  by  the  civil  court,  equally 
whether  the  body  which  owes  the  duty  to  the  State  is  ecclesiastical 
or  not.  The  defenders,  then,  are  not  entitled  to  assume  that  there 
can  be  no  jurisdiction  over  the  Church  Court  to  the  extent  con- 
tended for. 

In  the  second  place,  I  deny  the  soundness  of  the  proposition, 
that  where  an  obligation  is  distinctly  imposed  by  statute,  and  in 
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the  event  of  violation.,  a  countervailing  right  is  given  to  another 
party,  in  order]to  diminish  the  injury  as  much  as  possible,  that 
it  thence  follows  that  there  is  no  jurisdiction  to  enforce  the  obltga" 
tion  and  prevent  the  wrongs  and  that  the  only  redress  is  the  pro- 
vision intended  to  diminish  the  injury. 

The  Plea  is  this  : — ^An  obligation  no  doubt  is  imposed,  but  there 
is  a  remedy  given,  namely,  that  the  patron  may  retain  the  fruits  of 
the  benefice  if  the  obligation  is  violated,  and  his  presentee  illegally 
rejected  :-r-Hence  this  was  the  redress,  and  the  only  redress  intend- 
ed, and  the  giving  of  this  redress  implies^  that  the  obligation  could 
not  be  enforced,  or  was  not  intended  to  he  enforced : — So  far  as 
it  is  said  the  obligation  could  not  be  enforced,  that  I  have  noticed. 
Take  the  plea  on  the  other  ground,  that  the  remedy  given  implies 
that  it  was  710^  intended  to  enforce  specific  performance  of  the  ob- 
ligation. 

Now  this  plea,  as  a  ]^gal  rule  in  construction,  does  not  depend, 
observe,  on  the  question,  whether  the  body  on  whom  the  obligation 
is  imposed  is  occlesiastical  or  not.  It  goes  on  a  general  princi- 
ple, that  the  grant  of  a  special  remedy  implies  that  such  is  the 
only  redress  intended,  and  that  the  party  cannot  require  the  ob- 
ligation to  be  enforced  specifically. 

I  say  this  proposition  is  not  sound  in  reference  either  to  public 
or  private  duties — either  in  the  construction  of  private  covenants 
or  of  public  statutes — in  reference  to  obligations  imposed  either  on 
individuals  or  public  bodies. 

It  is  easy  to  see  why  this  special  remedy  of  giving  the  patron 
the  right  to  withhold  the  stipend  was  introduced  in  this  case — not 
only  on  a  practical  compulsitor  on  the  presbyteries  to  discharge 
their  duty ,  but,  moreover,  and  particularly,  because,  if  ordination  was 
once  given,  (as  the  civil  court  could  not  undo  that  spiritual  act,)  it 
was  necessary  to  provide  for  the  retention  of  the  stipend  as  a  re- 
dress, which  was  at  all  events  to  be  given,  and  to  declare  that  the 
civil  right  to  the  stipend  at  all  events  should  not  follow  an  impro- 
per ordination,  though  the  spiritual  character  could  not  be  recal- 
led. But  though  declarations  are  introduced  in  statutes,  of  the  cha- 
racter of  partial  remedies,  and  intended  to  diminish  the  injury ^ 
arising  from  wrong, that  may  have  been  actually  committed  in  viola- 
tion of  civil  rights,  yet  it  isagreat  mistake  to  suppose  that  the  wrong 
may  not  on  that  account  he  prevented  and  the  obligation  enforced. 

I  take  the  liberty,  on  the  contrary,  of  submitting  as  an  undoubt- 
ed principle  in  the  construction  of  statutes,  that  if  an  obligation  is 
imposed  for  the  protection  and  security  of  a  civil  right,  and  to  pre- 
vent wrong,  it  is  always  implied  that  that  obligation  can  be  enforced, 
else  what  was  the  use  of  imposing  the  obligation.  The  morcU 
duty  on  presbyteries  arose  from  the  very  fact  that  the  right  of  pre- 
sentatioD  was  in  patrons.  If  the  piatter  is  lef^  wholly  to  their 
conscience,  a  declaration  of  that  duty  in  the  shape  of  a  dvU  obli- 


290  THE  DEAN  OF  FACULTY'S  SPEECH. 

gation  did  not  improve  or  secure  the  right  of  patronage,  if  the 
civil  obligation  could  not  be  enforced.  But  the  obligation  is  made 
a  condition  in  the  institution  of  presbytery,  in  order  to  enforce  the 
civil  rights  and  the  legal  presumption  is,  according  to  every  analogy 
of  law,  and  every  presumption  in  the  construction  of  public  statutes, 
that  the  civil  court  may  enforce  performance  of  the  dutij.  I  need 
not  waste  time  in  quoting  authority  upon  a  point  so  clear. 

Nay,  I  contend  that  the  very  consideration  that  a  special  remedy 
of  so  peculiar  and  anomalous  a  character  is  given — a  remedy  which 
in  itself  is  a  great  and  unquestionable  evil, — proves  the  more  clearly 
that  it  was  intended  that  the  obligation  should  be  enforced  by  the 
civil  court.  The  violation  of  the  duty  imposed  was  considered  to 
be  so  great  a  wrong  and  so  flagrant  a  violation  of  civil  right,  that 
it  was  thought  proper  to  diminish  the  injury  thence  arising  by  en* 
titling  the  patron  to  withhold  the  stipend.  But  such  a  result  is 
nevertheless  a  great  misfortune  and  an  evil  t^  the  Church,  and  to  the 
interests  of  the  country ;  and  hence,  I  say,  the  stronger  is  in  truth 
the  presumption,  that  it  was  intended  that  the  obligation  s\io\jXA  be 
enforced. 

But  another  great  principle  of  jurisprudence  here  comes  into  ope- 
ration against  this  doctrine,  that  because  a  particular  and  imperfect 
remedy  is  given,  if  wrong  shall  actually  be  done,  it  is  not  intended 
that  the  obligation  is  to  be  enforced  : — And  that  principle  is,  that 
wherever  wrongmight  be  done,  whether  by  the  violation  of  a  private 
covenant,  or  of  a  public  statute,  there  is  inherent  jurisdiction  in  the 
Civil  Court  to  prevent  the  wrong.  And  thence  arises  another  pre- 
sumption, that  there  is  jurisdiction  to  enforce  the  obligation  im- 
posed on  the  presbyteries. 

In  the  third  place,  it  is  a  very  singular  part  of  this  plea,  that  if 
the  obligation  shall  be  violated  by  the  presbyteries,  and  set  at 
nought  by  the  Church,  it  is  for  the  Legislature  to  interfere,  and 
not  for  the  Civil  Court  1 !  Why,  how  can  the  Legislature  interfere  ? 
The  statute  is  their  voice — is  the  constitutional  declaration  of  their 
authority,  and  the  constitutional  interposition  of  their  power.  The 
Legislature  does  not  summon  parties  before  them  who  have  vio- 
lated the  statute  law  for  contempt  of  their  authority.  The  Civil 
Court  is  in  fact  the  tribunal  of  the  Legislature,  for  the  very  purpose 
of  enforcing  its  laws,  and  if  the  Legislature  were  in  this  particular 
case  to  interfere  by  another  statute,  that  statute  in  its  turn  could 
only  be  enforced  (if  questions  arose  under  it)  by  the  jurisdiction 
and  decrees  of  this  Court. 

In  the  fourth  place,  the  best  argument  which  the  defenders  could 
have  in  support  of  this  plea  entirely  fails  them  ;  namely,  if  they 
could  prove  that  there  was  no  competency  in  the  civil  court  to  try 
and  decide  the  point,  whether  the  presentee  was  illegally  rejected  : 
— for  if  that  point  was  of  a  character  not  proper  and  fit  for  the  cog- 
nizance of  the  civil  court  in  any  shape  and  to  any  efiect,  then  it 
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might  be  urged  more  plausibly  that  the  obligation  couid  not  be  en- 
forced— I  do  not  say  that  even  then  it  could  be  successfully  urged, 
for  in  enforcing  an  obligation,  you  have  only  to  interpret  a  statute. 
But  this  Court  can  try  and  must  try  whether  the  obligation  has 
been  illegally  violated,  in  order  to  decide  whether  the  patron  is  en- 
titled to  withhold  the  stipend.  Now  this  is  jurisdiction  over  the 
proceedings  of  the  ecclesiastical  courts,  of  a  far  more  delicate  cha- 
racter, than  that,  for  which  I  contend,  which  is  simply  the  enforce- 
ment of  the  duty  prescribed  by  statute,  by  a  decree  finding  that 
the  presbytery  must  act  in  terms  of  law. 

I  think  there  is  another  consideration  which  clearly  strengthens 
the  general  presumption,  that  the  Court  is  entitled  to  prevent  the 
wrong  and  enforce  the  obligation.  Every  one  of  the  decisions, 
giving  to  the  patron,  whose  presentee  was  illegally  rejected,  the 
right  to  the  stipend,  and  withholding  it  from  the  person  inducted 
by  the  Church,  proceeded  upon  the  ground  that  the  Church  ought 
not  to  have  admitted  another.  Every  question  which  has  arisen  in 
all  the  cases  after  induction^  arose  out  of,  and  was  founded  upon, 
ike  point  involved  in  this  action,  viz.  that  the  right  patron  had 
presented  a  proper  person,  and  that  such  presentee  had  been  UU- 
golly  rejected.  True — the  right  to  the  stipend  was  often  tried  in 
subsequent  processes,  arising  after  the  ordination  of  another.  But 
the  right  was  founded  on  the  declaratory  decree.  If  the  patron  had 
not  presented  a  qualified  presentee,  there  could  have  been  no  claim 
at  all.  Hence  the  point  now  raised  was  at  the  bottom  of  all  the 
cases  in  which,  when  a  presentee  had  been  refused  admission,  the 
stipend  was  not  given  to  the  person  inducted.  I  must  then  be  en- 
titled to  try  in  the  outset  the  point,  a  judgment  on  which  after- 
wards might  give  this  right  to  retain  the  stipend.  The  very  fact, 
that  the  Court  cannot  decide  the  question  as  to  the  right  to  the 
stipend,  without  determining  that  the  presbytery  ought  not  to 
have  rejected  the  presentee,  or  inducted  another,  in  respect  that 
the  patron  had  not  forfeited  his  right,  surely  strengthens  the  pre- 
sumption, that,  if  appealed  to  in  time^  the  civil  court  may  direct 
the  presbytery  to  do  that  which  it  canjind  they  ought  to  have  done, 
and  to  prevent  them  doing  that  which  it  can  find  they  ought  not  to 
have  done. 

Another  leading  principle  of  jurisprudence  applicable  to  all  such 
cases,  I  apprehend  to  be  this,  namely,  that  there  can  be  no  conflict 
with  the  Supreme  Civil  Court, — if  there  is  time  to  prevent  the 
wrong  which  will  produce  contradictory  results  as  to  the  rights  of  par- 
ties. The  Civil  Court,  being  the  tribunal  of  the  Legislature,  speci- 
ally for  enforcing  its  statutes,  is  supreme.  Confusion  between  the 
bodies  in  the  state  is  never  tolerated.  Conflict,  or  inconsistent  re- 
sults from  different  jurisdictions,  can  only  occur  where  an  irreme- 
diable act  is  done : — But  if  there  is  time  to  prevent  such  a  result, 
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the  jurisdiction  inherent  in  the  Supreme  Civil  Court  is  for  the  very 
purpose  of  preventing  the  occurrence  of  such  conflict  or  confusion. 
The  only  other  remark  I  have  to  make  of  a  general  character, 
before  entering  upon  the  cases,  illustrative  of  the  jurisdiction  of 
the  Court,  is  this : — The  defenders  very  wisely  have  not  raised 
any  plea  upon  the  ground  that  you  have  not,  or  cannot  have,  the 
General  Assembly  as  defenders,  but  only  the  Presbytery.  The 
former  body,  being  annually  elected  for  a  special  meeting,  can  have 
no  persona  standi^  and  could  not  be  called  as  defenders.    But  this 

C>int  is  a  very  important  one  for  me.  I  am  not  trying,  in  a  specu- 
tive  manner,  any  general  point  as  to  the  legislative  powers  of  the 
Church,  in  a  question  with  the  Assembly.  The  point  arises  because 
their  legislative  measure  affects  a  civil  right  in  a  particular  case^ 
and  is  the  ground  taken  for  defending  a  deliverance  and  procedure 
of  the  Presbytery,  otherwise  clearly  illegal,  inan  ecclesiastical  matter 
which  is  wholly  of  a  judicial  character.  Thus  it  is  that  the  question 
as  to  their  legislative  power  arises.  The  measure  of  the  veto  operates 
in  and  affects  each  individual  case.  The  judicial  deliverance  or 
disposal  of  the  presentation  is  thereby  regulated,  and  the  defence 
by  the  Presbytery  of  the  procedure  raises  the  question  as  to  the  le- 
gality of  that  act 

You  have,  then,  the  proper  parties  with  whom  to  try  the  gene^ 
ral  conclusions  of  this  action  :  Whether  the  Presbytery  are 
the  right  defenders  in  the  conclusion  respecting  the  right  to  the 
stipend,  is  a  point  to  which  I  shall  afterwards  advert. 

I  have  noticed  the  point  as  to  the  parties  called,  for  the  purpose 
of  disposing  of  a  kind  of  popular,  certainly  not  a  legal,  observation, 
which  formed  a  prominent  topic  in  my  learned  friend^s  speech.  He 
said  repeatedly,  '^  what  are  the  Presbytery  to  do  ?  Here  is  an  Act  of 
**  Assembly.  As  an  inferior  Church  court  ihey  must  give  effect  to 
*<  it.  If  the  Court  shall  declare  that  they  must  take  the  presentee 
**  on  trial,  and  shall  enforce  the  oUigationsin  this  act  159^, — which 
'*  authority  is  the  Presbytery  to  obey  ?  And  is  it  not  clear  that  you 
*^  ought  not  to  place  them  in  this  predicament  .^^ 

Now,  this  remark  proves  too  much : — It  would  exclude  the  power 
to  prevent  in  any  case  or  to  any  extent  usurpation  by  the  Church  : 
For  whatever  the  wrong,  and  whatever  the  usurpation  by  the  Ge- 
neral Assembly, — \{  they  were  to  promulgate  an  act  that  the  pec 
pie  should  elect  their  ministers, — why  each  Presbytery  might  just 
bring  forward  this  very  plea,  and  try  to  exclude  all  redress  in  the 
very  same  way,  for  they  would  equally  say  in  every  case — "  We^  the 
**  inferior  Church  Courts,  cannot  help  ourselves:  We  must  obey  our 
"  ecclesiastical  superiors.  In  doing  so,  we  are  surely  innocent :  At 
**  all  events  you  ought  not  to  place  us  between  two  such  fires  as  you 
**  expose  us  to — Call  our  superiors  if  you  choose,  or  if  you  can ;  try 
**  the  question  with  them^ — And  so  knowing  that  the  Assembly  elect- 
ed for  eight  or  ten  days  could  not  be  called,  they  could  thus  secure 
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impunity  for  any  excess  of  power,  however  flagrant.  This  would 
rather  be  too  easy  a  method  of  escaping  from  the  jurisdiction  of  the 
civil  court. 

The  answer  is  plain  and  obvious. 

1.  The  Church  by  its  own  act  creates  the  difficulty  which  its 
presbyteries  plead,  and  it  must  therefore  withdraw  the  measure, 
which  the  Court  may  And  to  be  illegal.  Hence  this  difficulty  can 
be  no  defence  of  the  wrong  complained  of. 

£.  In  the  second  place,  the  remark  may  be  a  very  good  reason 
why  the  Court,  after  pronouncing  its  declaratory  decree,  should 
give  the  Church  time  to  retrace  its  steps,  and  to  recal  the  act  of 
Assembly,  and  should  not  artn  the  party  in  the  interval*  with  the 
means  of  bringing  the  individuals  of  the  Presbytery  into  any  un- 
pleasant predicament  with  their  ecclesiastical  superiors ;  and  ac- 
cordingly we  have  framed  the  Summons  with  a  view  to  provide  for 
the  propriety  of  such  an  arrangement. 

But  if  the  Church  should  not  choose  to  recal  its  act,  then  the 
matter  will  stand  upon  the  obligation  in  the  statute  159S.  The 
Court  will  enforce  performance  of  that  duty.  The  Presbytery  must 
obey ;  and  of  course,  in  a  very  short  time,  the  Church  would  find, 
like  every  other  body  in  the  State,  that  the  authority  of  the  law 
must  prevail. 

I  have  now  to  request  the  attention  of  your  Lordships  to  the 
cases  which  haveoccurred,  illustrative  (1.)  of  the  jurisdiction  of  this 
Court,  over  the  Ecclesiastical  Courts,  in  all  questions  which  raise 
points  as  to  the  competency  or  legality  of  their  proceedings,  or  their 
effect  on  civil  rights,  and  as  to  the  extent  to  which  that  jurisdiction 
has  been  exercised,  and  (2.)  of  the  remedies  competent  to  enforce  and 
protect  civil  rights.  Sir  Henry  Moncreiff  seems  to  think  that  only 
two  cases  had  occurred,  and  as  to  each  of  them,  he  falls  into  some 
smgular  mistakes  in  point  of  fact — easily  accounted  for,  even  in  so 
learned  a  person,  when  he  came  to  deal  with  law  reports.  The  first 
case  seems  to  have  been  wholly  unknown  to  him, — yet  it  is  in  some 
points  the  most  important  of  any,  and  affords  proof  of  some  prin- 
ciples of  die  utmost  value  in  the  present  question. 

I  mean  the  Auchtermuchty  case,  Moncrieff  z;.  Maxton,  15th  Fe- 
bruary 1716,  Fol.  Diet.  2—47,  Mor.  9909.  Elchies  Pat.  No.  1. 
I  must  show  your  Lordships^the  application  of  this  case  a  little  more 
folly  than  has  been  done.  The  patron,  you  will  remember,  had  pre- 
sented—- -The  parish  opposed  the  presentee,  and  therefore  the  pres- 
bytery, without  taking  on  trials,  rejected  him — Then  arose  disputes. 
The  first  step  by  the  patron  was  incompetent  certainly.  He  re- 
sorted to  an  cuivoccUion  of  the  process  of  settlement  of  the  person 
whom  the  presbytery  meant  to  induct,  as  if  he  could  bring  it  by 
reoiew  to  this  Court. 

On  this  advocation  a  sist  was,  however,  in  the  first  instance, 
granted  against  the  presbytery,  stopping  their  procedure  in  the  mean- 
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time.     This  temporary  injunction  or  interdict  they  chose  to  disre- 
gard, and  went  on.   Then  a  petition  and  complaint,  early  in  1734, 
tor  breach  of  interdict,  was  presented — I  have  a  copy  of  it  in  Lord 
Dunmore's  Collection  of  Session  Papers.     The  presbytery  were 
brought  to  the  bar  of  this  court  and  censured  for  their  conduct. 
Here  then  is  a  complete  instance  of  the  subjection  of  the  presby- 
teries to  the  ordinary  jurisdiction   of  this  Court,— an  instance 
showing  that  you  will  enforce  that  jurisdiction  when  necessary, 
and  will  treat  ecclesiastical  bodies  and  persons  who  set  at  nought 
your  jurisdiction,  exactly  as  you  would  any  other  parties  what- 
ever ;   And  the  instance  is  the  more  valuable  as  a  precedent,  be- 
cause the  process,  in  which  that  temporary  interdict  was  granted, 
was  ultimately  found  by  the  Court,  and  upon  good  grounds,  to  be 
incompetent.    Yet  as  an  injunction  had  been  pronounced  by  this 
Court,  it  was  held  that  the  duty  of  the  presbytery  was  implicitly 
to  obey,  until  the  matter  was  finally  disposed  of  by  the  civil  court. 
The  case  then  went  on  in  the  Church  Courts,  and  they  ulti- 
mately settled  their  own  nominee.     The  patron  seems  not  to  have 
anticipated  this  result :  at  all  events  he  raised  no  process  of  de- 
clarator, and  did  not  apply  by  suspension  (the  only  competent 
form)  for  an  interdict.     But  when  the  person  ordained  claimed 
the  stipend,  the  patron  insisted  that  he  was  entitled  to  retain  the 
whole  fruits  of  the  benefice,  because  his  presentee  had  been  ille- 
gally rejected  : — And  so  the  question  with  the  Church  arose.  The 
pleas  maintained  by  the  patron  have  been  brought  before  your 
Lordships  by  Mr  Whigham.    I  wish  to  call  your  attention  to  the 
pleas  on  which  the  rejection  of  the  presentee  of  the  patron  was 
supported. 

The  firstprinted  paperfor  theministcr  ordained  by  the  presbytery, 
(Mr  Maxton,)  was  drawn  by  Mr  \V^  Grant,^-afterwards  Lord 
Prestongrange,  and  I  wish  you  to  recollect  that  fact  in  reference 
to  a  case  alluded  to  at  a  subsequent  date.  He  states  in  the  outset, 
^^  The  minister  who  is  in  this  case  the  supposed  charger  may  be 
^^  permitted  to  remark  in  the  entry,  that  he  believes  this  is  the 
^'  first  process  of  this  kind  that  has  at  any  time  come  before  the 
'^  Court  of  Session.  The  incumbent  is  presumed  by  law  to  have 
*'  a  right  to  the  stipend  of  the  parish,  and  upon  procuring  his  act 
*^  of  ordination  or  admission,  has  the  privilege  of  summary  dili- 
**  gence  for  the  same,  and  might  therefore  plead,  that  in  posses^ 
"  sorio  he  is  to  be  maintained  in  the  enjoyment  of  the  benefice : 
''  For  the  only  precedent  which  the  minister  has  heard  of,  for  a 
'^  process  of  this  nature,  was  one  at  Sir  Alexander  Cumming^s  in- 
<<  stance  concerning  the  parish  of  Mary  Coulter,  which  was  not  a 
summary  action  of  suspension,  but  a  declarator  of  his  right  of 
patronage  of  the  said  church,  and  that  the  presentation  or  set- 
tlement made  by  the  presbytery  was  void.  In  which  process 
^*  the  Lords  found  that  he  had  right  to  the  patronage  of  the  pa- 
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<^  rish,  after  the  death  of  his  author,  but  sustained  the  nullity, 
"  that  his  right  of  presentation  could  not  take  place  during  his 
'^  author^s  lifetime,  and  thereupon  assoilzied  the  defenders.  And 
'^  it  was  upon  this  point  of  the  validity  of  Sir  Alexander's  title, 
"  that  he  carried  the  cause  by  appeal  to  the  House  of  Lords."" 

He  then  states,  that  some  discussion  had  taken  place  at  first  as 
to  whether  the  right  of  patronage  was  really  with  the  party  who 
claimed,  because  the  deeds  had  not  been  at  first  produced  :  But 
on  that  point  the  case  did  not  turn  in  the  Church  Courts,  as  they 
rejected  the  presentee  in  respect  of  the  opposition  to  him. 

Lord  Jeffrey.-— That  is  the  very  point  I  wish  you  particu- 
larly to  speak  to.  I  wished  to  ask  whether,  in  truth,  in  that  case 
the  presbytery  did  not  reject  the  presentation,«-that  is,  deny  the 
right,— rather  than  reject  the  presentee. 

Lord  Gillies.— You  have  their  own  account  of  it  in  the  pas- 
sage the  Dean  read  the  first  day.  They  say  themselves  the  very 
reyerse.     I  take  their  own  statement  as  to  what  they  did. 

Lord  Jeffrey. — I  am  not  sure  that  the  fact  yet  clearly  appeari^ 

Dean  of  Faculty.— I  am  about,  my  Lord,  to  follow  the  de- 
tails of  the  pleadings  for  the  very  purpose  of  bringing  out  that  fact 
very  fully  to  the  Court.  You  will  remember  I  attached  great  im- 
portance to  the  ground  on  which  the  rejection  took  place  and  was 
defended,  (Lord  Jeffrey.— I  know  you  did,)  and  my  present 
object  is  to  satisfy  you  of  the  accuracy  of  that  representation  of  the 
case.  I  have  all  the  papers  in  this  volume  before  me,  and  I  shall 
request  Lord  Jeffrey,  if  not  satisfied,  to  be  good  enough  to  go  over 
them  more  fully  at  his  leisure. 

Then,  my  Lords,  in  the  paper  I  am  now  referring  to,  Mr  Grant 
proceeds,  in  the  first  instance,  to  state  ceruin  objections  which  had 
been  raised  in  thU  Court  to  the  validity  of  the  deed,  of  presentation. 
All  the  objections,  I  beg  of  you  to  ot»erve,  so  raised  at  that  stage 
of  the  pleadings,  were  repelled  by  the  Court,  as  the  interlocutors 
quoted  in  the  case  prove.  Then  in  a  second  or  rather  supplementary 
memorial,  given  in  after  the  exchange  of  the  pleadings  written 
by  Mr  Haldane,  (a  very  good  lawyer,  though  this  Court,  at  a  pe- 
riod of  very  strange  excitement,  rejected  him  on  his  triab  for  the 
Bench,)  bearing  date  January  S2,  172^5,  intituled  *'  Additional 
''  Information,''^  the  general  point  is  fully  argued.  He  thus  in- 
troduces the  argument  on  the  general  point  of  jurisdiction  : 

'*  And  therefore  the  charger  was  extremely  unwilling  to  enter 
*'  upon  the  general  points  of  the  legal  and  civil  right  ministers 
''  settled  in  particular  parishes  by  the  authority  of  the  judicatures 
^^  of  this  Established  National  Church  have  to  their  stipends, 
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*^  these  being  matters  of  great  influence  in  all  national  concerns, 
*^  both  religious  and  civil,  in  which  nobody,  whose  assistance  in 
**  this  matter  the  charger  could  expect,  is  willing,  or  apprehends 
**  himself  sufficiently  qualified  to  treat  of  it  in  the  manner  the 
**  importance  of  the  subject  matter  deserves.  But  since  your 
**  Lordships  have  ordained  the  general  points  to  be  informed  up* 
*'  on,  the  charger  shall  humbly  submit  to  your  Lordships^  consi- 
**  deration  such  an  imperfect  state  of  them  as  he  has  been  able  by 
**  the  assistance  of  his  counsel  to  draw  up. 

*^  And  because  it  is  mentioned  in  page  9th  of  the  suspender^s 
^*  information,  and  in  a  manner  implied  in  page  4th  by  some 
**  pretty  strong  expressions,  that  the  charger  declines  your  Lord- 
**  ships' jurisdiction  as  incompetent  in  this  matter,  the  suspender 
^^  thinks  himself  bound,  before  he  enters  on  the  particular  argu- 
**  ments  in  point  of  law,  to  profess  his  entire  submission  to  your 
*^  Lordships'  jurisdiction,  as  to  all  and  every  controversy  that  can 
*^  arise  about  his  legal  title  to  his  stipend,  to  which  he  pretends 
**  no  divine  right,  other  than  what  the  will  and  providence  of  God 
^*  has  allotted  to  him,  by  the  standing  laws  and  Acts  of  Parlia- 
**  ment  in  force  in  this  kingdom,  of  which  your  Lordships  are  un- 
**  doubtedly  competent  judges. 

'*  At  the  same  time  the  charger  conceives  it  will  be  admitted 
**  that  his  ordination  as  a  minister  of  the  Church  of  Christ,  his 
<*  right  to  administer  sacraments,  and  perform  the  other  parts  of 
*^  his  function  as  a  minister  of  the  gospel  in  the  parish  of  Auch- 
*'  termuchty,  and  his  being  a  member  of  the  presbytery  and  pro- 
**  vincial  synod  to  which  the  said  parish  belongs^  and  of  the  6e- 
**  neral  Assembly  when  he  is  chosen  by  his  brethren  for  that  ef- 
**  feet,  are  all  matters  purely  ecclesiastical. 

*^  The  single  point,  then,  in  debate  is,  (and  of  great  consequence 
**  it  is)  whether  or  not  a  minister  ordained  in  a  particular  parish 
<*  in  this  kingdom,  by  those  in  whose  hands  the  Church  govem- 
**  ment  of  this  nation  is  established,  by  the  standing  laws  and  acts 
*^  of  Parliament,  has,  by  the  civil  constitution  and  law,  a  right  to 
^*  the  maintenance,  rights,  and  other  privileges,  by  law  provided 
<<  to  the  ministers  of  the  Church  of  Christ  in  this  kingdom,  in  so 
<*  far  as  the  same  is  appropriated  as  a  stipend,  to  the  particular 
<*  parish  for  the  service  of  which  such  minister  is  ordained. 

**  For  resolving  this  question  in  the  affirmative,  the  charger 
<<  humbly  conceives,  he  needs  no  other  argument  with  your  I^ord- 
'<  ships  than  simply  to  set  down  the  words  of  the  5th  Act  of  Far- 
**  liament,  1690,  intituled,  an  Act  ratifying  the  Confession  of 
*^  Faith,  and  settling  Presbyterian  Church  Government,  in  so 
<<  far  as  they  relate  to  the  point  in  hand,  of  giving  presbyterian 
*^  ministers  a  right  to  stipends,  viz.  *  And  allowing  and  de- 
«  <  clairing,  that  the  Church  government  be  established  in  the 
<^  ^  hands  of,  and  exercised  by  these  Presbyterian  ministers  who 
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"  'were  outed  since  the  Ist  January  1661,  for  non-conformity  to 
** '  prelacy,  or  not  complying  with  the  courses  of  the  times,  and 
*^  *  are  now  restored  by  the  late  Act  of  Parliament,  and  such  mi- 
*'  *  nisters  and  elders  only,  as  they  have  admitted  or  received,  or 
**  *  shall  hereafter  admit  or  receive ;  and  also  that  all  the  said 
*'  *  Presbyterian  ministers  have  and  shall  have  right  to  the  main- 
'*  ^  tenance,  rights,  and  other  privileges  by  law  provided  to  the 
*^  *  ministers  of  Christ's  Church  within  this  kingdom,  as  they  are 
*' '  or  shall  be  legally  admitted  to  particular  churches/ 

'^  For  if  it  be  true  and  certain,  as  undoubtedly  it  is,  that  the 
*'  civil  constitution  of  this  kingdom,  particularly  by  the  said  Act 
''  of  Parliament,  which  has  hitherto  not  only  remained  untouched, 
'^  but  has  been  confirmed  by  many  subsequent  acts  of  Parliament, 
*'  and  is  made  a  fundamental  point  of  the  constitution  of  this 
^*  kingdom  by  the  articles  of  Union,  commits  the  government  of 
**  this  national  Church,  and  amongst  other  points  of  church  go- 
'<  vemment,  the  care  of  ordaining  ministers  to  particular  congre- 
'^  gations,  to  presbyteries,  provincial  synods,  and  General  As- 
*^  semblies,  it  cannot  be  questioned,  but  that  a  minister  ordained 
*'  in  a  particular  parish  by  these  church  judicatures,  is  legally  ad- 
**  mitted  to  the  office  of  minister,  in  terms  of  the  said  act,  and 
*^  consequently,  that  by  virtue  of  the  above  recited  clause  thereof, 
**  that  he  has  a  right  to  the  stipend. 

^*  These  points  of  the  church  judicatures  having  the  legal 
'^  power  of  admitting  ministers  to  particular  congregations,  and 
*'  that  the  legal  consequence  of  being  legally  admitted  by  them 
'*  is  a  right  to  the  stipend,  are  so  extremely  clear  and  plainly  es- 
''  tablished  by  the  said  act  of  Parliament,  that  the  charger  hum- 
'*  bly  thinks  he  needs  have  no  recourse  to  ancient  laws,  nor  histo- 
**  ries  of  past  times,  to  confirm  or  explain  the  meaning  of  them  ; 
*^  or  if  any  commentary  be  needful,  the  charger  humbly  conceivf*s, 
*^  the  uniform  and  unvaried  practice  for  nearly  forty-five  years, 
'^  never  departed  from,  or  called  in  question  in  any  one  instance, 
*^  might  be  thought  sufficient  even  by  the  suspender  to  explain 
'^  and  ascertain  their  meaning. 

"  There  have  in  the  course  of  this  forty-five  years  occurred  se- 
^*  veral  rises  and  falls  in  publick  zeal  and  private  affection  for  the 
^*  Presbyterian  constitution  of  Church  government,  in  this  part  of 
'*  the  United  Kingdom  of  Great  Britain,  and  some  considerable 
'*  alterations  have  been  made  as  to  the  manner  in  which  the  set- 
"  tlement  of  ministers  in  particular  congregations,  should  be  sub- 
'' jected  to  the  cognizance  of  church  judicatures  established  by  the 
"  civil  as  well  as  ecclesiastical  authorities  in  this  kingdom  ;  but  in 
''  all  these  alterations  and  changes  in  lesser  matters,  it  has  in  every 
^'  instance,  since  the  said  5th  Act  anno  1690,  remained  and  been 
*'  received  by  all  mankind,  as  certain  and  indisputable,  that  a  mi- 
^'  nister  admitted  to  a  particular  congregation  by  the  Established 
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^*  Church  judicatures,  w&slegalli/  admitted,  and  that  a  minister  Ic- 
**  gaily  admitted  has  a  right  to  the  stipend. 

**  Though  the  charger  has  had  the  advantage  of  perusing  the 
**  suspender^s  information,  upon  the  general  points,  Who  is  to  be 
**  held  as  a  minister  legally  admitted  to  a  particular  church  ?  And 
*^  what  the  legal  effect  of  legal  admission  is,  as  to  the  right  of  sti- 
**  pend  ?  Yet  he  confesses  he  has  not  been  able  from  any  of  the 
^  propositions  advanced  by  the  suspender,  in  .support  of  his  sus- 
*<  pension,  to  form  the  least  objection  to  the  above  plain  meaning 
"  of  the  5th  Act  1690.     However,  the  charger  shall  consider 
*^  them  severally  in  as  brief  a  manner  as  he  can.     It  is  not  ma- 
<*  terial  in  point  of  law,  (though  it  may  be  of  great  consequence 
^^  in  point  of  expediency,  for  the  peace  of  the  Church  and  good  of 
<^  religion,  and  preservation  of  neighbourly-good- will  and  harmony 
^<  in  particular  parishes,)  what  the  act  decimo   Annas,  restoring 
<<  patronages,  has  said  or  done,  if  the  above  be  the  meaning  of  the 
^  Act  1690,  and  that  it  was  not  repealed  or  innovated  by  the  act 
"  decimo  Annas,  which  is  hardly  pretended.    It  is  very  possible, — 
<<  and  thought  to  be  fact,  that  the  said  act  restoring  patronages 
«<  has  missed  the  point  some  aimed  at  by  it.     Perhaps  those  who 
<<  expected  great  things  from  it  did  not  fully  consider  the  impor- 
«^  tant  alterations  which  had  been  introduced  with  respect  to  pa- 
"  tronages,  and  the  right  of  settling  ministers  in  Scotland  by  the 
^<  said  5th  Act  1690  ;  otherwise  it  is  probable  it  would  not  have 
^^  been  thought  worth  while  to  have  passed  it  into  a  law,  unless 
'^  some  very  material  thing  in  the  said  5th  act  1690  could  have 
<<  been  also  altered  ;  which,  considering  how  closely  it  now  stands, 
<<  interwoven  with  our  fundamental  constitution  of  government  by 
<<  the  union,  was  not  even  then  to  be  attempted.     But,  be  in  that 
<<  what  will,  there  are  no  words  in  the  said  act  decimo  Annas  that 
^<  point  at  making  the  least  alteration  in  the  said  5th  Act  1690 ; 
<<  and,  if  for  want  of  that,  it  be  in  a  great  measure  ineffectual  as 
<<  to  any  good  purposes  expected  from  it,  and  productive  of  much 
<<  strife,  and  contention  in  particular  congregations  and  Church 
^'  judicatures,  and  gives  no  civil  remedy,  for  quelling  of  these  con- 
^*  tentions,  it  is  humbly  thought  the  law  must  be  taken  as  it  stands 
*<  expressed.     No  doubt  to  have  made  that  act  effectual,  it  was 
^^  necessary  to  have  revived  some  of  the  stronger  sanctions  the 
<^  suspender  mentions,  namely,  charges  of  homing.     But  that  is 
*<  not   done ;  and,  as  is  supposed,  cannot  be  done  without  re- 
<<  pealing  one  of  the  most  substantial  clauses  of  the  said  5th  Act 
**  1 690 ; — that  is  in  effect  one  of  the  greatest  articles  of  the  union 
**  of  the  two  kingdoms. 

"  Besides,  the  suspender  does  not  pretend  that  any  such  com- 
«*  pulsitory  is  introduced  by  the  said  act  decimo  Annas,  nor  by 
<^  any  other  law,  or  act  of  Parliament  now  in  force  ;  but  he  en- 
<<  deavours  by  other  logical  argument,  afterwards  to  be  morefiilly 
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*'  considered,  to  explain  away  the  said  plain  sense  of  the  5th  Act 
'*  1690,  and  to  maintain  one  of  two' propositions,  which  are  both 
*^  expressly  contradictory  to  that  act,  viz.  either,  that  a  minister 
^'  admitted  to  a  particular  congregation  by  the  Presbyterian 
^^  church  judicatures,  established  by  the  law,  is  not  legally  ad- 
**  mitted ;  or  that  the  legal  admission  of  a  minister  does  not  give 
^^  him  a  right  to  his  stipend.^ 

Then  after  a  variety  of  remarks  on  the  arguments  used  by  the 
patron,  the  paper  goes  on  to  enforce  the  argument  so  strangely 
founded  on  the  act  1690,  which  he  sums  up  thus : 

^*  The  charger  therefore  hopes  he  may  concllide  with  some  cer- 
*^  tainty,  that  the  5th  act  1 690  plainly  gave  church  judicature 
'^  the  power  of  legally  admitting  ministers  to  partictdar  congre" 
*^  gations ;  and  annexed  the  civil  right  to  the  stipend  to  such 
"  legal  admission, 

*^  If  this  be  the  case,  while  the  5th  act  1690  stands  unrepealed, 
^*  being  declared  an  essential  part  of  the  articles  of  union,  it  can- 
^^  not  be  doubted,  but  that  a  minister  settled  in  a  particular  con- 
^*  gregation  by  the  ecclesiastical  judicatures,  as  the  charger  is  ad- 
"  mitted  to  be,  has  a  right  to  the  stipend ;  and  this  the  charger 
*'  humbly  conceives  to  be  decisive  of  the  present  question,  unless 
"  the  suspender  show  by  what  law  or  custom  the  said  5th  act  1690 
"  is  repealed. 

*'  It  is  in  vain  for  the  suspender  to  found  on  the  said  act  decimo 
<*  Annae,  restoring  patronages,  unless  he  can  show  the  words  or 
*'  clause  in  it  which  repeal  or  alter  the  5th  act  1690,  or  at  least, 
^*  that  custom  has  so  interpreted  the  said  act  decimo  Annse,  as  to 
<*  import  a  repeal  or  alteration  of  the  said  5th  act  1690.     But  since 
*^  the  words  of  the  act  decimo  Anna?  point  at  no  such  thing,  and 
**  by  constant  custom,  without  the  exception  of  any  one  instance, 
*'  ministers  admitted  by  church  judicatures  since  the  said  act 
'*  decimo  Annae,  as  well  as  before  it,  have  always  had  and  enjoyed 
**  right  to  their  stipend,  whether  they  were  settled  in  obedience  or 
<^  contrary  to  the  patron^s  presentation ;  the  charger  hopes  to  be 
*'  excused,  if  he  testify  some  surprise  to  find  an  attempt  made  to 
•'  explain  away  at  one  stroke,  contrary  to  custom  and  practice,  and 
«^  without  foundation,  in  the  words  of  any  Act  of  Parliament,  the 
«*  plain  and  received  meaning  and  import  of  the  5th  act  1690,  now 
*'  become,  as  the  charger  hopes,  a  perpetual  and  inviolable  law.^ 
On  this  extraordinary  plea  I  need  not  comment,  since  my  iriend 
Mr  Bell  expressly  said  he  could  not  found  on  the  acts  1 690  at  all. 
(Mr  Bell.    Certainly.)   The  paper  soes  on  thus  on  another  point. 
"  The  suspender  is  greatly  in  the  wrong  if  he  imagines  that 
'^  the  case  of  the  stipend  is  the  only  thing  that  can  alarm  Pres- 
"  byterian  Church  judicatures,  and  ministers,  and  their  well-wish- 
^'  ers  :  the  seeing  a  foundation  laid  for  creating  unchristian  divi- 
**  sions  and  animosities  in  every  parish,  as  it  becomes  vacant,  and 
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**  by  intruding  even  by  the  authority  of  church  judicatures,  mini- 
**  sters  upon  vacant  parishes  unacceptable  to  them,  is  matter  of 

great  regret  and  sorrow,  as  well  as  of  clamour  and  complaint 

with  many.  It  is  a  tender  point  to  enter  upon  the  external 
««  means  of  divine  Providence,  for  the  advancement  of  religion  and 
**  true  holiness  in  the  hearts  and  minds  of  individuals.  But  sure- 
**  ly  affection  and  respect  for  the  preacher,  and  spiritual  guides, 
**  must  appear  to  every  body  to  be  one  great  secondary  mean  for 
**  the  increase  of  religion ;  and  come  of  the  stipends  what  will, 
**  there  will,  it  is  hoped,  be  always  found  many  Presbyterian  mi- 
**  nisters  and  people  in  concern  and  fears,  and  under  alarm  upon 
**  that  subject ;  so  that  though  ministers^  right  to  stipend  is  not 
**  taken  away  by  the  act  decimo  Annae,  there  is  ground  for  all  the 
<*  clamour  and  regret  has  been  made  about  it.*" 

Again,  Maxton^s  pleading  goes  on. 

**  That  your  Lordships  have  a  jurisdiction  to  decide  as  to  the 
**  chargers  and  all  other  ministers^  civil  right  to  their  stipend,  was 
**  never  called  in  question.  To  be  sure  your  Lordships  have 
**  right  to  determine  upon  the  words  of  the  said  act  1690,  whether 
*'  a  minister  admitted  by  the  Church  judicatures,  established  as 
**  the  legal  Church  judicatures  by  the  said  act,  is  legally  admitted, 
^*  and  whether  a  minister  legally  admitted  has  right  to  the  main- 
**  tenance,  rights  and  other  privities,  by  law  provided  to  the 
<^  ministers  of  Chrisf  s  Church  within  this  kingdom  or  not. 

'*  But  that  as  the  law  now  stands,  there  is  no  subsisting  legal 
"  compulsitor,  whereby  civil  courts  can  compel  presbyteries,  or 
<*  other  church  judicatures,  to  admit  ministers  upon  presentations 
*^  from  patrons  to  vacant  parishes,  the  suspender  himself  has  in 
<^  effect  fully  demonstrated,  and  needs  not  attempt  to  put  it  on 
<*  the  charger  as  a  doctrine  of  his,  that  should  be  resented  by  your 
^*  Lordships ;  for  the  suspender  has  mentioned  in  his  information, 
**  page  7th,  that  Acts  of  Parliament  made  from  the  1606  to 
**  the  1641,  did  introduce  stronger  sanctions,  namely,  letters  of 
**  horning,  &c.  and  from  thence  two  observations  necessarily  follow, 
**  1^^,  that  before  these  acts  there  were  no  such  strong  sanctions ; 
**  2dj  That  since  these  acts  are  each  and  every  one  repealed  and 
*^  made  void,  (as  they  are  nomincUim)  by  the  said  5th  act  1690, 
<'  there  remain  no  such  strong  sanctions  now  in  being. 

**  The  very  mentioning  these  acts,  and  the  period  when  they 
**  were  made,  and  when  they  were  repealed,  proves  that  before 
<<  the  time  of  these  acts,  and  since  they  were  repealed,  there  is 
**  not,  and  was  not  any  legal  compulsitor,  whereby  civil  courts 
'**  can  in  this  kingdom  compel  ecclesiastical  judicatures  to  admit 
**  ministers  to  vacant  congregations  upon  presentations.^^ 

Then  the  terms  of  the  act  1567  are  founded  upon  as  establish- 
ing finality  to  all  effects  for  the  decisions  of  the  Church  Courts. 
And  the  paper  proceeds  :  '^  The  suspender  next  proceeds  to  dis- 
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*'  tbguish  between  the  power  of  judging  of  qualifications,  and 
**  judging  of  the  right  of  being  admitted  a  minister,  who  is  not 
"  denied  to  be  qualified.  In  cofirmation  of  this,  the  suspender  ap- 
^  peals  to  the  authority  of  the  history  of  these  times,  and  observes, 
**  that  the  Popish  bishops  and  clergy  continued  then  in  their  bene^ 
''  fices;  and  were  the  only  clergy  authorized  by  law ;  that,  therefore, 
**  the  said  act  gave  the  reformed  clergy  the  power  of  the  examination 
**  and  admission  of  ministers,  in  opposition  to  thesaidPopish  clergy, 
"  but  not  to  the  civil  magistrate. 

**  Replied,  That  the  charger  can  find  no  place  for  the  disjunction 
**  between  the  right  of  judging  of  the  qualifications  qf  ministers, 
**  and  judging  of  their  admission,  either  in  the  words  of  the  act, 
**  or  in  the  histories  of  that  time ;  for  both  qualifications  and  ad- 
*^  mission  seem  to  be  equally  subjected  to  the  cognizance  and  final 
"  determination  of  Church  judicatures.  As  to  the  words  of  the 
**  act,  the  first  clause  of  it,  without  the  additional  proviso,  con- 
**  ceming  the  method  in  which  the  efiect  of  a  patron^s  presentation 
'*  should  be  finally  determined  upon,  imports  rather  more  than  the 
*'  suspender  allows,  according  to  his  distinction,  to  both  the  first 
**  part  of  the  act,  and  the  adjected  proviso.  The  first  clause  esta- 
**  blishes  the  power,  not  only  of  examination,  which  relates  to  the 
^*  qualifications,  but  of  admission,  which  is  a  distinct  thing,  and 
**  can  only  relate  to  the  choice  of  the  person  to  be  minister  in  a  par- 
**  ticular  congregation ;  and  though  the  patron^s  right  of  present- 
**  ing,  that  is,  of  offerings  instead  of  a  congregation,  a  minister  to 
*'  the  Church  judicatures  to  be  admitted,  yet  the  efiect  of  that  pre- 
**  sentation  is  plainly  and  ultimately  committed  to  the  judgment 
**  of  the  ecclesiastical  courts.  Had  it  been  otherwise,  there  was 
*'  an  absolute  necessity  for  having  then  introduced  some  of  the  se- 
^*  verer  sanctions  which  afterwards  took  place,  to  enforce  the  efiect 
^*  of  presentations ;  but  nothing  of  that  kind  having  been  done,  it 
**  is  plain  the  ultimate  judgment  of  the  efiect  of  presentations,  how- 
^^  ever  arbitrary  and  tyrannical  it  may  appear  to. some,  was  by  the 
**  dvil  authority  committed  to  the  ecclesiastical  judicatures.*" 

On  the  above  passage  I  may  only  observe,  that  while  the  object 
of  the  plea  is  clear  enough,  there  is  certainly  considerable  confu- 
sion in  the  expressions  employed. 

To  the  patron^s  plea  on  the  act  159S,  the  charger  makes  the  fol- 
lowing answer. 

**  Replied,  1^^,  It  is  admitted  that  the  act  114,  anno  159^9  does 
*^  contain  a  clause  obliging  the  presbyteries  to  admit  qualified  mi- 
*^  nisters  presented  by  his  Majesty  or  other  laick  patrons.  But 
'*  Imo,  That  plainly  shows,  as  the  charger  has  contended,  that  by 
'^  the  act  1567,  there  was  no  such  obligation  on  presbyteries,  but 
^'  they  had  an  absolute  and  full  power  to  reject  or  receive  them  as 
^'  they  pleased. 

**  Replied,  2dt7,  The  said  clause,  though  it  introduces  an  obli- 
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*^  gation  upon  presbyteries,  yet  it  introduces  none  of  the  stronger 
*'  sanctions  by  charges  of  horning  ;  these  were  reserved  to  uther 
^'  times,  not  so  much  to  the  taste  of  those  who  were  our  legisla- 
^*  tors  in  the  years  1592  and  1690,  viz.  to  the  1612,  when  the  sus- 
^<  pender's  stronger  sanctions  were  introduced. 

**  Replied,  3^io.  Whatever  was  in  that  clause  obligatory  on  pres- 
<*  byteries,  that,  with  the  whole  1 14th  act,  anno  1592,  was  rescind- 
*'  ed  by  the  first  act  1612;  and  though  all  the  rest  of  the  said 
«'  il4th  act  was  revived  by  the  5th  act  1690,  yet  that  obligatory 
«*  clause  on  presbyteries  is  excepted  from  the  revival :  And,  there- 
'^  fore,  it  can  have  no  effect  in  the  present  question,  other  than  to 
*^  explain,  as  is  above  observed,  that  the  true  intent  and  meaning 
*<  of  the  5th  act  1690,  was  to  commit  to  the  Church  judicatures  a 
'*  fiill  power,  as  to  the  legal  admission  of  ministers  to  particular 
'*  vacant  congregations,  independent  of  patrons  and  all  civil  powers, 
<^  and  to  annex  to  such  admission  a  legal  right  of  stipend*"^ 

The  Court  then  considered  the  case  on  these  pleadings,  after 
the  person  had  been  ordained  and  settled  by  the  Church.  Their 
judgment  was  14th  February  171^5,  '*  That  the  right  to  a  stipend 
*'  is  a  civil  right,  and  therefore  that  the  Court  have  a  power  to  cog- 
''  nosce  and  determine  upon  the  legality  of  the  admission  of  minis- 
^*  ters  ad  hunc  effectum^  whether  the  person  admitted  shall  have 
*'  right  to  the  stipend  or  not."  You  will  observe  from  the  conclud- 
ing words  that  the  proposition  affirmed  by  the  Court  went  further 
than  the  affirmation  of  their  right  to  judge  of  the  legality  of  the  re- 
jection  of  the  patron'^s  presentee.  Another  being  admitted  and  or- 
dained, the  Court  said,  though  the  ordination  is  ecclesiastical,  yet 
we  will  judge  whether  the  person  so  admitted  has  been  legally  ad- 
mitted :  And  thus  they  sustained  their  jurisdiction.  Then  arose 
thenext  question, — Was  the  presentee  of  the  patron  legally  rejected 
on  the  ground  of  the  opposition  of  the  parish : — If  he  was,  then,  as 
thepatron  adhered  to  him,  he  had  forfeited  his  turn,  and  the  nominee 
of  the  presbytery  would  have  been  held  to  be  legally  the  minister. 
Now  subsequent  printed  arguments  were  given  in  on  this  second 
question.  The  memorial  for  Maxton  on  this  point  bears  date 
February  19,  1725.  My  Lord  Jeffrey  will  see  thsX  this  was  the 
paper  in  which  the  ground  of  rejection  by  the  presbytery  was  to  be 
stated  atid  defended.  The  argument  in  the  preceding  information, 
on  which  the  judgment  of  the  14th  February  proceeded,  was  di- 
rected to  the  point,  that  the  person  admitted  and  ordained  by  the 
Church  mmt  be  entitled  to  the  stipend  ;  and  that  the  Court  could 
not  consider  the  legality  of  his  admission.  That  was  disposed  of: 
— And  then,  compelled  to  discuss  that  point,  the  presbytery  and 
theirnomineesay^waslegallyodiTii^^ed,  because  thepresenteeof  the 
patron  was  legally  rejected  on  a  ground  proper  and  competent  for 
the  Church  to  proceed  upon,  and  so  the  patron  had  lost  his  right. 

^<  As  to  the  rejecting  the  suspender's  presentee,  it  was  easy  to 
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^*  show,  that  in  the  admitting  or  refusing  probationers  to  churches, 
^^  no  civil  Court  is  to  be  supposed  fit  to  review  their  sentences ;  for 
'*  the  Church  rs  lawgiver  as  to  these  qualifications,  necessary  or 
'^  proper.  They  have  rules  of  evidence  peculiar  to  themselves. 
^*  As  civil  courts  require  less  evidence  than  the  criminal,  so  the 
*^  Church  requires  less  than  either.  Where  the  question  is,  who 
^^  is  the  most  proper  teacher  to  a  parish  ?  they  are  supposed  by 
'^  law  the  only  competent  judges  of  the  probationers  having  the 
^*  qualifications  which  their  acts  make  necessary ;  they  are  best 
*'  acquainted  with  the  state  of  the  Church,  and  know  best  what  is 
''  for  the  good  of  it,  which  is  often  their  reason  for  refusing  pre- 
''  sentees  to  certain  parishes ;  and  they  act  very  wisely  in  so  do- 
^'  ing.  On  these  accounts  and  others,  no  civil  court  is  fit,  nor  by 
^*  law  is  supposed  capable  of  reviewing  their  procedure.  And  by 
"  the  British  Act  ITIO*  anent  the  oaths  to  be  taken  by  the  mi- 
^^  nisters  of  this  Church,  in  the  end  of  which  the  presentees  are 
''  ordered  to  accept  within  six  months  of  the  vacancy,  it  is  enact- 
**  ed  and  declared,  that  nothing  herein  contained  shall  prejudice 
'^  or  diminish  the  right  of  the  Church,  as  the  same  now  stands  by 
^*  law  established,  as  to  the  trying  the  qualities  of  the  person  pre- 
^'  sented  to  any  Church  or  benefice/^ 

Then  follows  immediately  the  long  passage  which  I  quoted  on 
Tuesday,  and  which  states  expressly  the  ground  on  which  the 
presentee  of  the  patron  was  rejected.  I  need  not  read  it  again. 
It  puts  and  defends  the  rejection  expressly  and  solely  on  the 
ground  of  the  opposition  of  the  parish,  which  was,  they  said,  suf- 
ficient without  any  opinion  of  the  presbytery  on  his  qualities. 

But  there  is  another  passage  even  more  explicit,  which  seems  to 
me  to  be  the  very  plea  on  which  the  Veto  Act  is  defended.  I  beg 
your  attention  to  it ;  it  is  in  the  conclusion  of  the  Memorial. 

*^  Your  Lordships  will  observe  then,  that  the  Church  is  exclu- 
'*  sive  absolute  judge  of  the  qualities  of  the  presentee,  and  of  the 
««  evidences  of  his  having  the  qualities  the  Church  requires  ;  and 
^<  therefore,  their  judgment  concerning  the  presentee  cannot  be 
<'  found  illegal.  And  the  foresaid  Act  1719  mentions  not  only 
^'  their  power  of  judging  of  the  presentee  to  a  church,  but  to  a 
'^  benefice  also :  So  before  the  Court  can  find  that  the  suspender's 
'^  presentee  was  illegally  rejected,  it  must  find  that  the  quality 
<*  which  the  Church  has  immemorially  required,  and  which  is 
*'  contained  in  their  ancient  Books  of  Discipline,  viz.  That  the 
^*  person  to  be  admitted  minister  of  a  parish,  his  gifts  must  be 
'<  edifying  to  them,  which  they  declare  by  their  votes  for  him  at 
'^  the  moderation,  that  this  quality  is  unnecessary,  and  unjustly 
^'  made  necessary  by  the  Church,  But  then  it  is  evident  the 
*^  Churches  power  and  right  of  judging  of  the  qualities  of  the  pre- 
**  sentee  is  diminished,  contrary  to  the  foresaid  declaratory  act 
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*^  1719 ;  and  then  a  power  of  reviewing  the  ecclesiastical  regula- 
**  tions  is  set  up^  which  was  unknown  at  the  Union,  which  renders 
**  the  jurisdiction  of  the  Church,  as  then  established,  sacred  and 
**  unalterable,  and  declares  it  an  essential  and  fundamental  condi- 
**  tion  of  that  treaty,  and  of  which  new  jurisdiction,  no  act  of  the 
**  British  Parliament  makes  the  least  mention  ;  yea,  lest  the  Act 
**  decitno  Anna  should  been  suspeeted  to  import  that,  the  act  1719 
**  declares  the  contrary.'" 

This  passage  clearly  proves  that  the  presbytery  rejected  the 
presentee.  But  further  attend  to  the  plea.  They  say,  the  Church 
is  entitled  to  declare  in  any  particular  case, — ^)ught  to  hold  in  all, 
— that  the  presentee  must  be  edifying  to  the  people, — he  cannot  be 
so  if  they  vote  against  him, — hence  we  rejected  the  patron'^s  pre- 
sentee. Now  what  is  this  plea  but  the  defence  of  the  Veto  Act : 
With  this  single  distinction,  that  inthe  Auchtermuchty  casethepoint 
still  occurred  as  a  cause  for  the  opinion  and  judicial  deierminaiiim 
of  the  presbytery  in  the  particular  case,  and  then  by  review  at 
the  instance  of  either  party  to  the  superior  Church  Courts.  The 
Veto  Act  leaves  the  presbyterv  no  choice,  and  precludes  them 
judging  even  of  this  objection.  It  prescribes  rejection.  But  equally 
in  the  one  case  and  the  other  the  presbytery  refuse  to  take  on 
trials.  This  they  did  in  the  Auchtermuchty  case,  and  they  jus- 
tified their  refusal  on  the  ground  stated. 

Then  the  Court  on  these  pleas  found,  '*  That  presbyteries  re- 
**  ftising  a  presentation  duly  tendered  to  them,  in  favour  of  a  qua- 
*^  lified  minister,  against  which  presentation  or  presentee  there 
<*  lyes  no  legal  objection ;  and  upon  admitting  another  person  to 
**  be  minister,  the  patron  has  right  to  retain  the  stipend,  as  in  the 
«  case  of  a  vacancy  :  and  therefore  finds  the  reasons  of  suspension 
*-  relevant, — and  supersedes  advising  the  other  points  in  the  cause 
«  till  Tuesday  next.'' 

A  very  long  Reclaiming  Petition,  praying  for  an  alteration  of  these 
two  judgments,  drawn  by  Mr  Grant,  was  then  presented  to  the 
Court.  After  the  narrative  of  the  proceedings,  this  petition  bears. 
**  The  petitioner  is  extremely  concerned,  that  an  occasion  has 
<*  been  furnished  from  his  particular  cause,  for  your  Lordships 
<<  pronouncing  these  interlocutors ;  which  in  case  they  are  found- 
er ed  in  the  law,  are  yet  so  new,  and  so  different  from  what  has 
«  been  hitherto  understood  and  practised,  that  they  are  likely  to 
<<  have  the  same  consequences  as  if  a  new  law  or  statute  had  been 
<«  made,  to  the  same  effect  and  purpose  with  what  by  these  inter- 
<<  locutors  is  declared  to  be  the  law  already  standing : — and  as 
<«  one  of  these  consequences  is  likely  to  be»  an  alteration  or  a  very 
*<  considerable  diminution  of  the  privilege  and  jurisdiction  hither- 
«  to  enjoyed  by  the  Church,  of  being  the  sole  judges  concerning 
<<  the  admission  of  ministers,  as  well  those  presented  by  laick  pa^ 
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*'  tronS)  as  otherwise  ;  the  petitioner,  therefore,  conceives  himself 
"  obliged  to  lay  the  case  again  before  yourl^ordships,  in  the  man- 
^'  ner  which  the  forms  of  the  Court  allow  ;  and  he  hopes  that  the 
*'  nature  of  the  case  will  excuse  him  for  giving  this  trouble,  not- 
*'  withstanding  that  he  can  hardly  flatter  himself  that  he  can  offer 
<*  any  thing  so  new  or  forcible,  as  to  persuade  your  Lordship  to 
*'  alter  these  interlocutors ;  because  they  were  pronounced  after 
<«  very  full  debate  among  your  Lordships,  and  though  the  Court 
^'  was  not  unanimous,  yet  it  was  far  from  being  equally  divided  in 
"  opinion. 

^'  These  two  interlocutors  contain  propositions  that  are  hardly 
^'  different,  but  in  effect  one  and  the  same,  with  this  addition  only, 
**  that  the  second  affirms  a  particular  remedy  to  be  competent  to 
'*  the  patron,  by  retaining  the  stipend  as  in  the  case  of  a  vacancy. 
^^  But  the  general  proposition  included  in  both  interlocutors  amounts 
"  to  this,  that  a  minister  admitted  to  a  particular  parish  by  the 
^'  Church,  as  by  law  established  in  this  part  of  the  United  King- 
'^  dom,  may  yet  be  deprived  of  the  stipend  or  fruits  of  the  bene- 
^*  fice  by  the  Court  of  Session,  in  case  your  Lordships  shall  find 
'*  that  there  was  any  erroneous  step  in  relation  to  the  patron,  by 
^*  refusing  to  admit  another  person  by  him  duly  presented. 

"  In  opposition  to  which,  the  petitioner  does  humbly  insist, 
'*  since  he  becomes  obliged  to  plead  this  general  question,  that 
*^  the  power  of  admission  of  ministers,  even  those  presented  by 
^^  laick  patrons,  and  of  trying  their  qualifications,  and  admitting 
*'  or  rejecting  them  accordingly,  as  they  shall  be  judged  qualified 
^*  or  not,  is  by  law  lodged  in  the  presbyteries,  and  other  judica- 
'^  tures  of  the  Church  only,  without  being  subject  to  any  review 
**  or  control  of  any  civil  court ;  and  consequently,  that  if  the 
^'  Church  shall  finally  refuse  admission  to  the  presentee,  and  there- 
^'  after  settle  that  parish  with  a  different  person,  that  he  who  is 
*'  so  admitted  is  entitled  to  the  maintenance,  and  other  rights  and 
^'  privileges  by  law,  provided  to  the  minister  of  that  parish. 

Again,  the  petition  bears, 

*^  That  patrons  have  now,  and  at  several  former  periods  since 
"  the  Reformation  from  Popery,  had  a  right  to  nominate  and  pre- 
**  sent  qualified  ministers  to  vacant  churches,  and  that  the  pres- 
^*  bytery  is  obliged  to  receive  and  admit  the  person  so  presented, 
**  is  undoubtedly  true ;  but  the  question  at  present  is  not  concem- 
**  ing  the  rights  but  the  remedy^  and  whether  there  be  such  a  re- 
*^  medy  competent  by.  law,  as  that  in  a  case  of  a  supposed  wrong 
"  done  to  the  patron  by  the  Church,  the  Court  of  Session  can 
^'  withhold  the  stipend  from  the  minister  who  is  admitted  by  the 
"  Church ;  and  the  petitioner  conceives  that  such  remedy  is  not 
*'  competent  by  law,  but  that  the  sole  remedy  which  the  patrons 
*  have,  is  by  prosecuting  their  right,  first  before  the  presbytery  of 
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*^  the  bounds,  and  thereafter  before  the  other  superior  judicatures 
"  of  the  Church,  who  have  power  Jinaily  to  determine  thereupon. 

'^  Nor  is  there  any  absurdity  in  this  constitution,  although  the 
'<  Church  in  some  sense  may  be  said  to  be  party  as  well  asjiidga 
*'  in  these  questions,  because  failing  the  presentation  of  a  qualified 
*^  person  by  the  patron,  the  right  of  presenting  devolves  to  the 
*^  Church  itself.  For  there  is  no  sort  of  inconsistency  in  this : — 
"  the  law  presumes  that  every  power  that  it  entrusts  with  a  juris- 
*^  diction  will  do  justice.  The  case  is  much  the  same  as  when  a 
^^  civil  court  determines  in  a  question  concerning  the  extent  of  its 
^*  own  power  and  jurisdiction,  which  no  doubt  is  always  done  ac- 
'^  cording  to  what  appears  to  that  court  to  be  law,  without  any  re- 
'^  gard  to  their  own  concern  in  the  question,  which  is  no  proper 
^*  interest  of  theirs,  such  as  can  render  them  parties,  or  at  all  un- 
'^  qualified  to  be  judges  in  the  case.^ 

Then  an  argument  is  urged  with  great  anxiety  on  the  act  1567) 
c.  7,  as  giving  '^  exclusive  and  final  jurisdiction  to  the  Church."** 
Then  on  the  act  1592  it  is  said,  *^  To  these  objections  the  peti- 
^*  tioner  does  humbly  offer  for  answer  the  following  considerations ; 
<*  and,  1^^,  It  is  to  be  observed,  that  the  said  first  Act  of  the  Par- 
^Miament  159^,  at  the  same  time  that  it  declares  presbyteries 
<*  bound  to  receive  and  admit  qualified  ministers  presented  by  pa- 
**  trons,  does  also  giye  full  po:x)er  to  them  to  put  order  to  all  mat- 
**  tera  and  causes  ecclesiastical  within  their  bounds^  according 
"  to  the  Discipline  of  the  Kirk.  And  the  suspender^s  procurators 
^*  admit  it  to  be  a  part  of  this  jurisdiction,  that  the  presbytery  has 
*^  the  sole  power  of  judging  the  qualifications  of  the  minister  pre- 
<^  sented ;  and  consequently,  if  they  judge  him  not  qualified,  the 
^^  power  of  conferring  the  benefice  falls  to  themselves  for  that  time. 
*^  If,  indeed,  they  shall  reject  a  person  without  a  sufiicient  reason, 
"  it  will  no  doubt  be  an  injustice,  and  wrong  both  to  the  patron 
**  and  presentee ;  and  so  is  every  erroneous  or  unjust  sentence, 
"  an  abuse  of  the  power  committed  to  the  judge  by  law  ;  and  there 
^'  is  no  doubt  that  errors  may  happen  in  courts  of  every  kind,  so 
**'  long  as  the  judges  are  fallible  men.  But  from  this  it  is  no  con- 
'^  sequence  that  the  acts  of  ecclesiastical  jurisdiction,  in  matters 
^^  competent  to  them  by  law,  should  be  subject  to  any  amendment 
^*  or  control  by  the  authority  of  the  civil  courts.**" 

Again, — ^^  Another  main  objection  urged  for  the  suspender,  the 
"  patron  has  been,  that  the  power  and  authority  given  to  the 
*^  Church  by  the  several  statutes  urged  in  behalf  of  the  petitioner, 
'^  did  import  no  more,  but  that  the  Church  judicatures  are  the  fin^d 
^•judges  of  the  qualifications  of  presentees;  but  not,  that  they 
^'  have  an  arbitrary  power  of  admitting  a  qualified  person  or  not ; 
"  and  that  the  patron  has  no  remedy. 

*'  For  this  it  is  answered,  1^^,  The  statutes  will  not  bear  this 
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**  restricted  and  limited  interpretation.  For  the  7th  Act  1667 
"  concerns  not  only  the  examination,  but  the  admission  of  mi- 
"  nisters,  whether  presented  by  laick  patrons  or  otherwise ;  and 
"  in  case  of  the  Church's  refusal  to  admit  the  person  presented, 
"  the  patron  may  appeal  to  the  General  Assembly,  by  whom  the 
*^  cause  being  decided  shall  take  end  as  they  decern  and  declare ; 
"  that  is,  they  have  the  final  decision,  whether  the  person  pre- 
"  sented  shall  be  admitted  or  not.  If  they  shall  reject  him  ar- 
^*  bitrarily,  and  without  a  sufficient  reason,  it  will  no  doubt  be  an 
*•  unjust  sentence,  and  contrary  to  law  ;  but  the  law  does  not  pre- 
**  sume  that  any  power  or  judicature,  which  it  does  intrust  in  the  last 
"  resort,  will  do  injustice ;  and  if  that  should  happen  at  any  time, 
"  there  is  no  remedy  ;  and  there  could  be  none,  but  what  would 
**  be  equally  liable  to  the  same  possibility  of  error.  In  such  cases 
^*  as  are  judged  by  the  last  resort  of  any  kind,  it  is  in  a  special 
"  manner  true,  that  res  judicata  pro  veritate  habetur. 

'<  And  in  like  ipanner  the  words  of  the  23d  Act  1690,  giving 
"  the  like  jurisdiction  to  the  Church,  are  general  and  comprehen- 
^'  sive,  that  by  the  judgment  and  determination  of  the  presbytery, 
•*  the  admission  or  entry  of  every  minister  to  a  particular  parish, 
*'  is  to  be  ordered  and  concluded,  which  certainly  means  somewhat 
*'  more  than  the  examination  of  the  personal  qualifications  of  him 
"  who  is  presented,  and  particularly  it  must  signify  a  power  of 
*^  cognition  of  his  fitness  or  unfitness  for  the  particular  parish  or 
^*  congr^ation  to  which  he  is  proposed,  and  of  the  reasons  that 
*^  may  be  offered  by  the  disapprovers  against  the  admission  of  the 
*^  person  presented. 

**  In  the  next  place,  supposing,  for  argument  sake,  that  the  ju- 
*^  risdiction  given  by  law  to  this  Church,  was  no  more,  but  to  be 
'*  final  judges  of  the  qualifications  of  the  presentee,  it  would  come 
"  to  the  same  thing  in  effect ; — for  the  just  and  proper  sense  of  a 
"  qualified  person  must  signify,  qualified  for  the  particular  congre- 
^'  gation  to  which  he  was  presented.  The  term  in  the  canon  law 
'^  is  Idoneus,  and  it  is  certain  that  a  man  may  be  qualified  or 
"  Idoneus  to  be  minister,  for  example,  in  the  Island  of  St  Kilda, 
^<  who  is  extremely  unfit  to  be  minister  in  other  more  public  places, 
'^  amongst  persons  of  condition  and  learning ;  and  if  the  Church 
*'  has  this  power  finally,  which  the  suspender  admits,  then  ho^r  is 
"  it  consistent  with  this,  that  any  civil  court  can  review  their  pro- 
"  ceedings,  or  cognosce,  whether  the  presentee  was  refused,  for 
*'  sufficient  reasons,  or  not  ?  which  cognition  would  indeed  be 
"  necessary,  in  order  to  control  the  proceedings  of  the  Church.*' 

The  question  put  by  one  of  your  Lordships  has  shown  me  the 
propriety  of  quoting  all  these  passages  at  length.  Your  Lord- 
ships must  all  see  the  direct  application  of  this  case,  if  my  account 
of  it  is  correct.  And  I  apprehend  that  this  very  full  account  of  it 
—I  shall  be  glad  to  send  the  volume  to  such  of  your  Lordships  as 
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choose  to  go  through  it — ^must  satiBfy  all,  that  the  presentee  was 
rejected  by  the  Presbytery  on  the  ground  I  have  stated,  viz.  the 
opposition  of  the  parish,  and  that  the  Court  held  that  they  had  ju- 
risdiction to  try  the  legality  of  the  rejection  on  this  ground,  and  of 
the  admission  of  another — that  they  decided  that  it  was  not  a  legal 
ground  of  rejection,  and  gave  the  redress  the  patron  asked ; — all 
the  redress  which  the  state  of  the  proceedings,  at  which  he  ap- 
pealed to  the  jurisdiction  of  this  Court,  rendered  possible. 

After  all  these  points  had  been  thus  solemnly  decided,  I  am 
aware  that  a  flaw  in  the  patron^s  right  was  at  last  discovered.  But 
that  accidental  result  is  immateriid  to  the  present  question.  On 
the  application  and  importance  of  this  decision  I  need  not  now 
dwell,  after  all  I  have  said. 

One  observation,  however,  I  wish  to  make.  You  will  observe 
that  this  case  of  Auchtermuchty  did  not  present  a  case  in  which  the 
Church  inducted  one  out  of  two  presentees  presented  by  different 
patrons,  between  whom  there  existed  a  competition  for  the  civil 
right,  and  so  by  the  induction,  before  the  civil  right  was  disposed 
of,  practically  decided  the  matter  for  that  vacancy.  That  was 
not  the  state  of  the  fact.  It  was  a  case  in  which  the  Church  re- 
jected a  presentee  (there  being  no  competition  for  the  right  of  pa- 
tronage)  on  the  ground,  as  I  have  shown,  of  general  opposition  by 
the  parish — that  is,  refused  to  receive  and  admit  the  presentee-^ 
and  then  inducted  another  of  their  own  authority.  With  reference 
to  the  Lanark  case,  I  beg  of  you,  when  I  come  to  it,  to  keep  in 
view  the  fact  I  now  mention,  that  this  earlier  case  of  Auchter- 
muchty was  not  a  case  of  competing  presentations — on  one  of 
which,  a  settlement  was  made,  before  the  civil  court  decided  the 
point  of  right. 

2.  The  next  case  is  Hay  r.  Presbytery  of  Dunse,  February  ^5, 
1749^  Falconer,  Vol.  ii.  p.  68.  Morison,  9911,  5th  Supple- 
ment, 768. 

I  do  not  propose  to  add  much  to  what  Mr  Whigham  said  on 
this  decision.  The  case,  you  will  remember,  was,  that  the  presby- 
tery maintained  that  Hay  of  Belton  (apparently  holding  the  right 
to  the  patronage)  was  only  a  trustee  for  Hay  of  Drummelzier,  a 
nonjuring  Jacobite,  and  so  not  qualified  to  present ;  and  refused  to 
settle  his  presentee.  Then  Hay  brought  a  declarator  against  the 
presbytery,  the  conclusions  in  which  were  read  to  you,  and  were 
analogous  to  those  in  this  Summons :  The  Lord  Ordinary  sustain- 
ed Helton's  right :  The  presbytery  reclaimed  to  the  Court  and 
pleaded     (Mor.  9912.) 

*^  Pleaded  in  a  reclaiming  bill^-Matters  proper  for  the  cognition 
^^  of  a  presbytery  or  other  ecclesiastical  judicature,  and  by  them 
^*  determined,  cannot  be  brought  under  review  before  a  civil  court. 
'*  The  trial  and  admission  of  ministers  belongs  to  the  Church,  as  is 
"  declared  by  Act  7th,  Parliament  1567,  by  which  patrons  are  ap- 
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**  pointed  to  represent  to  the  superintendent  with  an  appeal  com- 
'*  petent  to  the  superintendent  and  ministers  of  the  province,  and 
*<  from  them  to  the  General  Assembly,  where  the  case  is  to  take 
"  end  This  right  was  always  enjoyed  by  the  Church  of  Scot- 
^  land,  excepting  that  in  times  of  Episcopacy,  letters  of  homing 
*'  were  granted  against  the  bishop  to  collate,  but  there  was  never 
*^  any  such  practice  competent  under  presbytery.  The  presbytery 
^  had,  notwithstanding  the  presentation,  appointed  a  moderation, 
^*  the  affirmance  or  reversal  of  which  sentence  was  pending  by  the 
"  pursuer^s  own  appeal  before  the  synod ;  so  that  they  are  fundi 
**  till  a  determination,  and  cannot  admit  the  presentee,  if  the  Lords 
<^  should  declare  the  patron^s  right ;  as  neither  can  they  proceed  to 
*'  a  settlement  if  they  should  assoilzie  from  the  declarator,  when 
'^  perhaps  the  synod  will  reverse  their  sentence. 

^^  The  petitioners  have  judged  that  Mr  Dickson  has  not  been 
*^  duly  presented,  and  apprehend,  for  the  reasons  given,  their 
"  judgment  not  liable  to  be  reviewed  by  any  civil  court ;  but  if  it 
*^  were,  they  say  that  the  pursuer'^s  right  is  derived  ifrom  Lord 
*'  Blantyre,  who  derives  from  Drummelzier ;  that  Blantyre  pre- 
<*  sented  the  last  minister,  but  subsequent  to  his  title  Drummelzier 
**  obtained  a  decreet  for  the  vacant  stipends ;  so  that  the  presby- 
'*  tery  could  not  but  consider  him  as  patron,  and  he  being  unqua- 
^'  liGed  to  present,  the  conveyances  are  a  contrivance  to  present 
"  by  the  interposition  of  another  person. 

"  The  presentee  was  not  qualified  by  taking  the  oaths  before 
^*  his  license ;  but  to  this  it  was  answer ed^  that  he  had  qualified 
^^  and  got  his  license  renewed. 

^*  The  presbytery  acknowledged  the  competency  of  a  declara- 
^'  tor  of  a  right  of  patronage  before  a  civil  court,  but  apprehend 
'^  they  are  not  the  proper  contradictors,  as  pretending  no  right  to 
**  the  patronage  of  any  parish.'^ 

The  opinion  of  the  Court  is  thus  reported  :— 

^'  Observed,  that  a  right  of  patronage  was  a  civil  right,  and 
*'  might  be  declared ;  as  also  it  might  be  declared  that  the  patron 
^'  had  presented  in  due  time ;  in  which  action,  the  presbytery 
*'  were  the  proper  persons  to  be  called,  as  having  right  after 
**  lapse  of  six  months  to  present  or  to  settle  pleno  jure ;  and  the 
^*  Court  would  not  take  notice  of  what  method  they  chose,  or  mak- 
*'  ing  the  settlement,  whether  by  moderation  of  a  call  or  other- 
"  wise,  since  that  was  not  prescribed  by  the  law :  That  the  de- 
"  clarator  nowise  affected  their  power  of  tryhtg  or  admitting  a 
*<  minister ;  and  though  taken  ill  by  the  presbytery,  was  rather  a 
"  favour  to  them,  in  that  by  being  brought  before  a  final  settle- 
"  ment,  it  gave  them  an  opportunity  of  being  satisfied  whether 
"  there  was  here  a  regular  presentation,  that  they  might  not  by 
*'  mistake  make  a  settlement  in  opposition  thereto ;  the  conse- 
^^  quence  of  which  would  be,  that  the  minister  settled  would  have 


310  THE  DEAN  OF  FACULTY'S  SPEECH. 

*'  no  legal  title  to  the  benefice,  as  was  found  in  the  case  of  the  mi- 
*'  nister  of  Auctennuchty,  though  in  that  case,  happily  for  the 
'^  minister,  there  proved  to  be  a  defect  in  the  patron's  title :  That 
^*  the  patron  had  deponed  he  was  no  trustee,  and  if  he  were  it  did 
"  not  hinder  him  to  present^ 

Lord  Monboddo's  report  of  it  (he  was  then  at  the  bar,  but  not 
counsel  in  it,)  must  be  clearly  erroneous  in  stating,  that  the  Court 
thought  the  presbytery  were  not  the  parties  with  whom  to  try  the 
point  as  to  the  patron's  right  to  the  stipend.  They  are  unquestiona- 
bly entitled  to  defend  in  all  cases  the  benefice,  whether  vacant  or  fil- 
led, and  the  instances  of  their  title  being  recognized  to  that  eifect 
are  innumerable.  Indeed,  their  title  to  resist  the  patron's  right 
to  retain  arose  also  out  of  their  own  claim  to  the  jtis  devoltUum 
for  that  turn. 

The  import  and  eifect  of  the  judgment  of  the  Court  will  best 
appear  by  the  prayer  of  a  Reclaiming  Petition  to  the  Court  to  alter 
the  judgment. 

'*  May  it  therefore  please  your  Lordships,  in  respect  of  the 
"  premises,  to  review  the  Lord  Ordinary's  interlocutor,  and  to 
'<  find, — Imo,  That  no  action  is  competent  before  your  Lordships 
^^  for  reversing  the  judgments  of  a  Church  judicature  in  the  set- 
*^  tlement  of  a  minister  in  a  vacant  parish  :  And  2do,  To  find 
^^  that  a  declarator  of  a  right  of  patronage  against  a  presbytery  or 
**  synod  is  not  properly  brought,  and  that  the  presbytery  and  sy- 
*^  nod  are  not  proper  defenders  in  such  an  action :  And  Stio^ 
"  To  find  that  the  qualifications  of  a  presentee  to  a  vacant  church 
^*  are  not  the  proper  subject  of  a  declarator  before  a  civil  court  in 
**  Scotland :  And  4to,  That  it  is  not  competent  to  your  Lord- 
^*  ships  to  grant  an  injunction  to  the  Church  judicatories  in  Scot- 
^*  land  not  to  settle  a  minister  in  a  vacant  parish :  And  therefore 
*^  to  assoilzie  the  presbytery  of  Dunse  from  this  present  declarator. 
"  According  to  justice.  Sec." 

The  pleas  stated  in  support  of  this  application  were  almost 
identically  those  maintained  by  the  present  defender. 

The  case  went  by  appeal  to  the  House  of  Lords,  when  it  was 
discovered,  on  reference  to  the  statute  as  to  patrons  not  qualifying 
to  government,  that  the  right  of  presentation  in  such  cases  fell  to  the 
Crown,  not  to  the  presbytery, — a  point  which  neither  of  the  parties 
wished,  I  suppose,  to  state  in  the  Court  of  Session, — ^and  the  House 
of  Lords  sent  back  the  case,  that  the  Crown  might  be  called  as  a 
party,  declaring  all  questions  to  be  entire.  You  will  find  the  judg- 
ment in  Craigie  and  Stewart's  Reports,  p.  478. 

S.  The  third  case  is  the  Culross  Case, — Cochran  t^.  Stoddart, 
&c.     There  are  three  reports  of  it  in  different  stages. 

(1.)  November  19,  1748.  Folio  Diet.  iv.  p.  49.  Morison, 
9909.  Kilkerran  voce  Patronage,  No.  2.  The  patron  whose  pre- 
entee  was  rejected  on  grounds  which  I  will  immediately  notice, 
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advocated  the  process  to  this  Court,  and/as  in  the  Auchtermuchty 
case,  that  was  found  to  be  incompetent,  of  the  date  I  mention. 

(2.)  Again,  January  21,  1749.  Folio  Diet.  iv.  p.  50  and  04. 
Morison,  9909-  Kilk.  Pat.  8.  The  presentee  of  the  patron, 
Cochran  of  Culross,  was  not  popular :  So,  the  vacancy  being  in  a 
second  charge,  and  since  the  revolution  no  one  having  been  settled 
on  a  presentation,  the  presbytery  thought  they  might  reject  the 
presentee,  and  moderated  a  call  at  large,  as  if  the  right  of  patro- 
nage did  not  apply  to  a  second  charge,  and  they  ordained  another 
so  elected.  The  Court  found,  of  this  date,  that  it  did,  though  the 
church  had  been  built  by  the  contribution  of  the  heritors. 

Then  arose  the  competition  as  to  the  stipend : — The  patron  con- 
cluding that  he  was  entitled  to  it,  on  the  ground  of  the  illegal  re- 
jection of  his  presentee  :— The  minister  who  had  been  ordained 
contending  that  the  settlement  by  the  Church  was  conclusive  to 
all  effects,  and  that  the  stipend  must  therefore  belong  to  him. 
This  (3d)  report  is  June  26,  1751.  Stoddart  v.  Cochran.  Pol. 
Diet.  iv.  p.  52.  Falconer,  No.  213,  p.  256.  Morison,  9951. 
Elchies,  Pat.  4. 

I  see  that  Sir  Henry  MoncreiiF  was  under  the  belief  that  the 
mmister  ordained  did  not  try  the  question,  and  left  the  stipend  to 
the  patron  without  appearing.  Such  a  mistake  is  not  surprising, 
as  he  may  not  have  had  access  to  the  law  reports,— but  of  course 
the  mistake  makes  all  the  difference  (to  use  a  common  phrase)  in 
the  importance  of  the  case.  Mr  Stoddart,  the  minister  inducted 
and  ordained,  insisted  most  strenuously  for  the  stipend,  as  the  in- 
alienable right  of  the  person  ordained,  and  contended  that  this 
Court  had  no  jurisdiction  to  inquire  into  the  legality  of  his  ad- 
mission. 

In  this  case  of  Culross  also,  you  will  observe,  that  there  was  no 
case  of  competing  patronages.  The  case  involved  all  the  points 
which  arose  in  the  present  cause.  The  session  papers  are  in  the 
library.  In  Stoddart^s  information,  drawn  by  R.  Craigie  (after- 
wards President)  I  see  the  argument  for  the  finality  of  the  judgw 
ments  of  the  Church  Courts  in  respect  of  the  act  1567,  is  strongly 
revived  and  urged.  Sir  Henry  Moncreiff  says,  that  the  presby- 
tery settled  Mr  Stoddart  during  an  appeal  to  the  Assembly,  and 
hence  that  this  might  be  a  reason  why  the  minister,  aware  of  that 
objection  to  the  regularity  of  his  settlement,  felt  it  to  be  prudent  not 
to  appear.  There  is  a  second  mistake  here,  for  I  see  it  stated  in  the 
papers,  that  the  Committee  of  Bills  in  the  Assembly  held  the  ap- 
peal to  be  irrqrular  in  form,  and  refused  to  enter  it  as  competent 

The  Court  sustained  the  right  of  the  patron  to  the  stipend. 
There  is  a  full  note  by  Elchies  of  the  case,  which  is  important. 
He  alone  was  against  the  judgment.  He  states,  Elchies's  Notes,  Pa- 
tronage, No.  4.  "  The  case  was  reported  by  Lord  Justice-Clerk, 
*^  and  I  was  of  opinion,  that  Mr  Cochran's  right  not  being  cloth- 
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^^  ed  with  possession,  and  being  disputed  both  by  the  Crown  and 
"  the  town,  the  presbytery  was  not  obliged  to  wait  more  than  tzuo 
**  years  till  he  cleared  his  rights  and  therefore  was  for  sustaining 
*'  the  defence.  But  the  Lords  thought  that  the  opposition  to 
*^  Mr  Cochran's  right  was  affected  and  spirited  up  by  the  pres- 
*^  bytery,  and  therefore  foimd  that  the  patron  had  right  to  the 
**  benefice,  and  preferred  him  to  the  minister  me  renit.  Justice- 
"  Clerk  and  Leven  did  not  vote.  Pro,  were  Minto,  Drummore, 
^*  Strichen,  Kilkerran,  Murkle,  Shewalton,  WoodhalL"" 

Elchies  gives,  you  will  observe,  as  his  reason,  that  the  presby- 
tery were  not  obliged  to  toait^  keeping  the  cure  vacant  and  the 
parish  without  a  minister,  till  the  patron  settled  the  question  of 
civil  right,  which  he  should  have  cleared  before  the  vacancy  arose. 
This  is  obviously  a  very  insufficient  ground.  The  Church  Courts 
are  either  entitled  conclusively  to  decide  the  whole  matter  by  the 
ordination,  or  they  are  not.  If  they  have  such  power, — ^if  the 
settlement  makes  the  person  minister  to  all  intents  and  purposes, 
and  the  patron  has  no  redress  and  no  remedies,  then  clearly  the 
rights  of  minister  ought  in  aU  cases  to  belong  to  the  person  so 
settled,  and  the  civil  court  could  not  in  any  instance  inquire  into 
the  grounds  on  which  they  proceeded.  If  they  have  not  such 
power,  then  they  ought  clearly  to  wait  until  the  question  in  the 
court  of  law  is  decided.  To  say  that  they  are  not  to  keep  the 
parish  long  vacant,  is  no  ground  at  all  for  obtaining  jurisdiction, 
which,  on  that  supposition,  they  otherwise  had  not,  to  dispose 
conclusively  of  the  matter.  And,  indeed,  it  was  a  very  feeble 
ground  to  take  up  on  behalf  of  the  Church,  considering  that  if  any 
question  occurs  in  the  ecclesiastical  procedure,  a  settlement  is  of- 
ten delayed  for  years  by  the  endless  succession  of  appeals  stopping 
all  procedure,  and  each  only  annually  disposed  of  by  the  Assembly. 
This  is  another  case  in  which  the  Court  repelled  the  plea  main- 
tained by  the  Church,  that  their  decision  was  to  determine  all 
questions  whatever,  and  that  the  rejection  of  the  presentee,  no 
matter  on  what  ground,  was  conclusive  against  him  and  the  pa- 
tron. The  stipend  was  found  to  belong  to  the  patron,  and  was 
thus  separated  from  the  person  ordained  to  the  cure. 

4.  The  Lanark  case  came  next.  Dr  Dick  v.  the  Crown  Fac- 
tor,— the  Crown  being  patron.  July  29,  1752,  Fol.  Diet.  iv.  p. 
52.  Morison,  9954.  Select  Decisions,  p.  22.  Fac.  Coll.  March 
2,  1758.   Elchies,  Pat.  No.  6. 

In  this  case  the  judgment  of  this  Court  went  in  favour  of  Dr 
Dick,  the  minister,  as  to  the  right  to  the  stipend.  He  had  been 
ordained  and  settled  by  the  Church, — being  one  of  two  presentees 
nominated  by  the  two  parties  competing  for  the  patronage.  He 
was  inducted  by  the  Church  pending  the  suit.  The  Court  ulti- 
mately decided  that  the  right  of  patronage  was  vested  in  the  Crown. 
Then  arose  the  competition  for  the  stipend,  which  the  Crown 
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claimed,  as  the  patron  whose  presentee  was  illegally  rejected,  and 
because  Dr  Dick  was  illegally  admitted.  This  Court  decided 
against  the  Crown.  The  ju^ment  went  on  a  special  ground, 
which  I  will  immediately  explain  :  But  it  was  reversed  in  the 
House  of  Lords,  and  in  conformity  with  the  other  decisions,  the  pa- 
tron (the  Crown)  was  found  entitled  to  the  stipend,  on  the  ground 
that  the  settlement  of  Dr  Dick,  or  of*  any  other  than  the  pre- 
sentee of  the  true  patron,  was  invalid,  and  could  vest  no  right 
which  the  Court  could  recognize.  Sir  Henry  Moncreiff  admits 
that  this  decision  of  the  House  of  Lords  and  in  the  Culross  Case, 
had  settled  the  point,  that  the  ordination  did  not  decide  the  rights 
of  parties,  or  give  right  to  the  stipend.  But  he  questions  the 
'  principle  of  the  judgments,  and  in  doing  so  falls  into  some  great 
mistakes  in  point  of  fact,  which  it  is  material  to  my  argument  to 
point  out,  as  I  shall  be  enabled  thereby  to  bring  out  more  fully 
the  force  of  the  train  of  decisions  I  am  now  explaining.  In  cor- 
recting mistakes  which  he  fell  into  in  regard  to  the  decisions  of 
courts  of  law,  I  do  not  think  that  I  shall  throw  any  disparagement 
on  the  authority  of  the  Treatise  to  which,  generally,  I  wish  to  re- 
fer the  Court  for  much  valuable  information.  These  were  mistakes 
which  only  a  lawyer  could  have  avoided.  Sure  I  am  that,  in 
pointing  them  out,  I  am  not  actuated  by  any  motive  inconsistent 
with  the  veneration  and  respect  I  always  entertained  for  his  cha- 
racter, or  with  the  gratitude  I  shall  ever  feel  for  much  personal 
kindness  received  from  him  by  me  in  earlier  life,  of  whicn  I  had 
just  reason  to  be  proud. 

In  wishing  to  claim  great  authority  for  the  judgment  of  the 
Court  of  Session  in  Dr  Dick^s  case  (reversed  as  I  have  said  on  ap- 
peal,) Sir  Henry  Moncreiff  believed  and  says,  that  this  Court  was 
unanimous.  This  is  a  great  mistake.  There  were  a  succession 
of  judgments,  one  altering  the  other  on  each  occasion,  and  only  by 
majorities  on  each  occasion  of  one,  owing  to  the  absence  of  some  of 
the  Judges  and  similar  accidents. 

This  l^anark  case  was  a  proper  case  of  competing  presentations 
from  two  patrons,  Lockhart  of  Lee  and  the  Crown.  The  question 
went  on  long  in  this  Court  between  the  two  patrons — the  Church  got 
impatient  of  the  delay,  and  settled  the  presentee  of  Lockhart,  Dr 
Dick : — Curiously  enough  against  most  violent  (^position  by  the 
people^  which  even  occasioned  great  tumult  and  much  rioting  in 
the  town,  the  opposition  to  him  being  universal  in  the  parish,  (not- 
withstanding his  great  talents  and  eloquence)  :  But  he  was  the  fa- 
vourite of  the  presbytery,  and  they  settled  him,  disregarding 
equally  such  opposition  on  the  one  hand,  and,  on  the  other,  the 
dependence  of  the  civil  action  in  which  the  right  of  patronage 
was  to  be  decided. 

SirHenry  Moncreiff  has  an  ingenious  attempt  tomakeout  thatthe 
judgment  of  the  House  of  Lords  was  the  more  defensible,  because 
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this  was  a  case  of  competing  presentations — because  it  might  be 
said,  therefore,  that  the  Church  ought  in  such  a  case  to  wait 
the  result  of  the  civil  action,  and  hence  that,  in  such  a  case,  there 
may  be  a  special  ground  for  denying  eifect  to  the  ordination  by 
the  Church,  and  for  disallowing  the  finality  claimed  for  its  pro- 
cedure and  decision,  which  would  not  apply  to  other  cases :— And 
so  Sir  Henry  MoncreiiF  wishes  to  argue,  that  it  may  be  a  question 
(he  does  not  carry  it  further  than  to  say  that  it  may  be  a  ques- 
tion) whether  the  decisions  of  this  Court  apply  to  any  other  case 
than  a  settlement  made  by  the  Church  when  there  are  competing 
presentations,  and  without  waiting  the  result  of  the  competition 
for  the  civil  right  of  patronage.  It  is  very  remarkable  that  this 
view  is  exactly  the  opposite  view  from  that  which  was  pleaded, 
and  relied  upon  by  the  eminent  counsel  for  Dr  Dick,  and  from 
the  view  adopted  by  the  majority  of  this  Court  in  deciding  in  fa- 
vour of  Dr  Dick.  It  is  a  very  remarkable  contrast,  which  the  pleas 
on  the  part  of  the  Church  in  that  well  known  case — so  long  and 
anxiously  and  keenly  contested— exhibit  to  the  theory  which 
Sir  Henry  Moncreiff  has  brought  forward  in  order  to  limit,  if  pos- 
sible, the  application  of  the  principle  of  that  case.  The  report  in  the 
Select  Decisions — See  Mor.  p.  9954— bears — "  Answered  for  Mr 
**  Dick ;  There  is  a  wide  difference  betwixt  the  case  of  a  single  pre- 
**  sen  tee  and  that  of  competing  presentees.  In  the  former  case  the 
**  presbytery  cannot  overlook  a  presentation,  and  settle  a  church  by 
**  a  popular  call,  which  would  be  a  gross  contempt  of  the  laws  of  the 
**  land.  Suchasettlementisdecl&red7it«//6^/A«i[cn69^9andjustly. 
*^  This  was  the  case  of  the  late  settlement  of  the  parish  of  Culross, 
*<  to  which  this  Court  did  apply  the  said  Act  1592,  finding  that 
*^  Mr  Cochran  of  Ochiltree,  the  undoubted  patron,  whose  presen- 
^'  tee  was  rejected  by  the  Church  Courts,  was  entitled  to  retain 
*^  the  vacant  stipends.  But  in  the  case  of  competing  presentees, 
**  these  courts  who  are  bound  to  settle  the  parish  must  judge  the 
*^  best  way  they  can  in  the  competition  ;  and  though  they  should 
*^  err  in  point  of  judgment,  such  error  may  be  ledressed,  rebus 
**  integrisj  but  cannot  have  effect  to  annul  a  settlement  regularly 
*'  made.     To  this  case  the  Act  1592  is  not  applicable." 

Again — The  same  plea  is  thus  stated  in  the  Faculty  Report,  p. 
9957.  ^^S^io.  Thesanctionofthestatutesabovequotedcannotapply 
^<  to  the  present  case;  because  the  presbytery  complied  with  thedirec- 
*^  tionof  tbelaw;  andadmitiedtfie presentee  of  the ofdy  legal  patron^ 
<<  so  far  as  could  appear  to  them.  The  law,  indeed,  requires  that  the 
*^  presbytery  should  admit  the  person  presented  by  the  patron ;  but 
<*  as  it  has  given  the  presbytery  no  remedy  whereby  they  can  bring 
*^  the  rights  of  competing  patrons  to  trial  in  the  civil  court,  it  must 
*^  therefore  be  implied  in  the  jurisdiction  given  them  by  law  of  ad- 
<*  mitting  the  presentee  of  the  lawful  patron,  that  they  must  have  a 
<■  power  of  trying  the  rights  of  competing  patrons  to  the  effect  of  ex- 


THE  BEAN  OF  FACULTY'S  SPEECH.  316 

"  plicating  that  jurisdiction.  And  this  judgment  of  the  presby- 
"  tery  upon  the  point  of  civil  right  must  determine  the  settlement 
'*  of  the  Church,  and  put  an  end  to  the  vacancy ;  and  consequent- 
'"  ly  to  any  claim  for  the  benefice  as  vacant  pro  hac  vice,  .It  will 
"  not,  indeed,  preclude  the  party  aggrieved  from  having  his  right 
*'  afterwards  tried  in  the  civil  court ;  but  still  it  must  determine 
^'  the  right  to  the  effect  of  supplying  the  present  vacancy  ;  and  if 
^'  it  were  otherwise,  this  absurdity  would  follow  that  though  the 
"  law  has  required  the  presbytery  to  settle  vacant  churches  upon 
"  the  presentation  of  the  lawful  patrons ;  yet  the  presbytery  cannot 
'^  comply  with  the  law  wherever  a  competition  happens  about  the 
"  patronage.  Neither  the  presbytery  nor  the  civil  judges  can  force 
'*  the  parties  to  a  decision  of  their  rights,  and  so  by  this  means, 
*^  vacancies  may  be  continued  for  ever.  And  as  to  the  cases  of 
''  Auchtermuchty  and  Culross,  they  are  in  many  respects  different 
*'  from  the  present,  and  consequently  the  decisions  therein  given 
"  will  not  apply .'^ 

Elchies  thus  states  the  point,  and  the  opinions  of  the  Court,  in 
his  notes,  (Elchies'  Notes,  p.  825.)  "  The  Crown's  factor  claim- 
'*  ed  because  the  Croron  had  duly  presented^  and  the  presbytery 
"  had  not  given  obedience.  The  minister  claimed  as  being  law- 
^^  fuUy  ordained^  and  though  the  Crown  had  presented,  and  is  now 
"  found  to  have  the  best  right  for  ought  yet  seen,  yet  that  was  not 
"  till  after  he  was  ordained,  and  that  without  any  hurry,  the  va- 
"  cancy  having  subsisted  for  two  years  and  two  months ;  that  Lee 
^*  had  produced  a  charter  under  the  Great  Seal  in  1647,  contain- 
'^  ing  novodatnuSj  since  which  there  had  been  no  opportunity  of 
**  presenting  till  now,  and  Lee  has  had  the  only  possession  that 
^'  could  be  had  by  gifting  the  vacant  stipends  for  the  use  of  the 
*'  minister's  widow  in  1708,  and  though  that  charter  was  found 
*^  insufficient,  being  only  passed  in  Exchequer  without  any  warrant 
"  from  the  Crown,  yet  the  presbytery  did  right  finding  him  in  pos- 
<<  session  to  obey  his  presentation,  and  could  not  let  the  Church 
*^  remain  vacant  for  years  till  the  point  of  right  should  be  settled ; 
*<  and  the  rule  in  the  canon  law  is,  in  case  of  such  disputes  in  pa- 
'<  tronage,  that,  if  they  are  not  decided  in  four  months  from  the  va- 
'*  cancy,  the  Church  must  be  settled^  Lord  Advocate  replied, 
**  That  the  canon  law  is  not  binding  here ;  that  the  point  of  right 
*^  would  have  been  decided  long  before  the  settlement,  had  it  not 
*^  been  Lee's  affected  delays  till  the  settlement  was  over.  At  ad- 
**  vising,  I  gave  my  opinion,  that  the  Church  judicatories  were 
**  not  Miged  to  wait  years  till  a  controversy  touching  the  patron* 
**  age  should  be  decided.  That  such  was  my  opinion  in  the  case 
"  of  the  parish  of  Culross,  26th  June  1761,  whert  I  was  single ^ 
^^  that  I  thought  the  two  cases  quite  similar,  but  my  opinion  was 
*^  still  the  same,  as  that  was  but  one  decision.  Eilkerran  and  Drum- 
*^  more  were  both  of  my  opinion  in  this  case,  and  said  there  was 
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*'  an  essential  difference  betwixt  it  and  that  of  Culross,  for  that 
*^  here  there  were  two  presentations^  whereas  there  was  but  one 
"  in  that  of  Culross,  though  there  the  town  claimed  the  right  of 
*^  settling  the  second  minister,  and  were  so  far  in  possession,  that 
*^  the  second  minister  first  settled  there  was  chosen  by  them,  and 
*'  since  that  time  all  the  settlements  were  by  calls  without  presen- 
**  tation,  and  what  they  insisted  for  was,  the  moderation  of  the  call. 
*'  The  President  thought  there  was  a  difference  betwixt  the  two 
*'  cases  ;  but  if  he  had  been  then  in  Court,  that  I  should  not  have 
*'  been  single,  for  that  he  would  have  been  of  my  opinion.  Upon 
**  the  vote  we  preferred  Mr  Dick,  the  incumbent, — renit.  Milton, 
^*  Minto,  Justice-Clerk,  and  Shewalton  ;  and  for  the  interlocutor, 
**  were  Strichen,  Eilkerran,  Kames,  Drummore,  and  I ;  and  the 
^*  President  quoted  a  case  of  Sir  Alexander  Cumming,  dctermin- 
*'  ed  by  the  House  of  Peers,  that  he  said  was  quite  similar,  where 
**  they  found  that  Sir  Alexander  had  the  right  of  patronage ;  but 
^^  in  respect  that  the  Church  was  settled,  while  there  was  one  in- 
^^  terlocutor  of  ours  unaltered,  finding  some  defect  in  his  right, 
*-^  therefore  they  found  that  the  minister  settled  had  right  to  the  be- 
<^  nefice,  and  that,  on  the  motion  of  the  late  Duke  of  Argyle.  ^4th 
"  November,  The  Lords  altered  the  last  interlocutor,  six  to  five, 
<^  and  the  President  and  Justice-Clerk  not  there,  ^d  March  1758, 
^^  Again  altered^  and  adhered  to  the  first  interlocutor,  six  to  five, 
^^  and  Drummore  in  the  chair.^ 

Your  Lordships  will  observe,  thatexceptElchies  and  the  President 
(thefirst  President  Dundas)  noneof  the  Court  had  any  doubt  on  the 
point,  if  it  arose  when  there  was  a  single  presentation  to  which  the 
Church  illegally  denied  effect,  and  settled  another.  The  point  of 
difference  in  this  Lanark  case  arose  from  that  very  fact,  which  Sir 
Henry  Moncreiff  thought  was  against  the  minister,  viz.  that  there 
were  two  presentations,  in  which  case  the  majority  of  the  Court  at 
last  held  that  the  Church  was  not  obliged  to  wait,  but  might  settle 
which  they  chose  of  the  two  presentees,  as  they  did  not,  it  was 
said,  in  that  case  deny  effect  to  patronage.  In  the  other  class  of 
cases, — that  to  which  the  present  belongs, — when  effect  is  denied 
to  a  presentation,  there  being  only  one,  on  a  ground  not  legal  and 
competent,  and  which  is  not  on  the  result  of  a  trial,  if  in  such 
a  case,  of  a  single  presentation,  the  Church  settles  another,  the 
Court,  with  the  exception  of  the  two  Judges  I  have  mentioned, 
entertained  no  doubt.  Yet,  not  aware  of  the  course  of  the 
argument  and  of  the  views  of  the  Court,  Sir  Henry  Moncreiff 
thought  that  the  stronger  case  for  the  Church  was  that  of  a 
single  presentation,  in  regard  to  which,  if  the  Church  refused  to 
settle,  and  ordained  another,  he  thought  it  might  still  be  made  a 
point  whether  the  ordination  did  not  exclude  all  civil  jurisdiction. 
This  latter  view  was  admitted  to  be  untenable  both  by  Dr  Dick  and 
by  the  Judges,  who,  in  this  Lanark  case,  on  the  very  opposite 
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ground^  did  think, — ^not  that  the  ordination  excluded  the  jurisdic- 
tioD  of  the  civil  court, — but  (a  very  different  point)  that  the  Church 
might,  when  there  were  two  presentations,  competently  settle  one, 
in  order  to  avoid  the  evil  of  a  long  vacancy  in  the  case.  I  do  not 
think  it  can  be  seriously  contended  that  this  was  a  solid  ground  for 
sustaining  such  a  right  as  within  the  power  of  the  Church,  when 
it  was  admitted  by  them  that  they  had  no  general  right  or  juris- 
diction in  the  abstract.  Certainly  such  a  view  could  not  aid  the 
defenders  in  the  present  case. 

Upon  examining  the  session  papers,  I  see  the  argument  pres- 
sed for  Dr  Dick  is  exactly  that  stated  in  the  Faculty  Report 
and  Select  Decisions  which  I  have  quoted.  The  papers  for  Dr 
Dick  were  writtten  by  Craigie,  (President,)  McQueen,  (Lord 
Braxfield,)  and  Brown,  (Lord  Coalston.)  McQueen  admitted  in 
the  session  papers,  which  I  have  in  Lord  Drummore^s  Collec- 
tion :  '^  Supposing  that  the  decreet  were  equal  to  a  declarator  in 
"  favours  of  the  Crown,  and  that  the  Crown  were  to  be  considered 
*'  as  patron  of  this  parish,  yet  it  is  denied  that  this  would  entitle 
'^  the  OiBcers  of  State  to  uplift  the  rents  of  the  benefice.  And  here 
*'  there  is  no  necessity  for  impugning  the  general  principle,  that 
^'  the  patron  is  entitled  to  retain  the  fruits  of  the  benefice  where 
'*  the  presbytery  refuses  to  admit  the  qualified  presentee ;  for  that 
'*  holds  only  in  the  case  where  the  presentation  is  given  by  a  pa- 
*'  tron,  whose  right  of  patronage  is  not  disputed,  but  will  noways 
*'  apply  to  the  present  case,  where  there  was  a  competition  concern- 
^^  ing  the  right  of  patronage,  and  where  the  settlement  proceeded 
*^  upon  a  presentation  given  by  the  reputed  patron,  before  that  the 
*'  point  of  right  was  determined.*^ 

Again.  Craigie  says : — *•  It  was  observed  for  the  defender,  in 
'*  the  first  place,  in  the  general,  that  he  is  ordained  minister  of  La- 
^*  nark  by  the  authority  of  the  Supreme  Judicatory  of  this  Church, 
"  in  consequence  of  judgments  given  by  two  successive  General 
^'  Assemblies,  and  therefore  he  is  and  must  continue  minister  of 
"  Lanark,  in  the  construction  both  of  the  civil  and  ecclesiastical 
'^  laws  of  this  nation ;  whatever  judgment  be  given  in  the  present 
'^  competition,  and  consequently  it  will  be  hard  upon  him,  if  it 
'^  shall  be  found,  that  the  Crown  has  right  to  the  benefice,  while 
<^  he  must  continue  to  serve  the  cure  in  the  town  of  Lanark,  with- 
*<  out  any  fund  for  his  subsistence. 

^*  2(%,  The  defender  apprehends  it  is  improper  for  him  to  enter 
*^  into  an  argument  touching  the  import  of  the  1 15th  act  1592, 
^^  that  where  a  patron  presents  a  qualified  minister  to  the  presby- 
*'  tery,  and  the  presbytery  refuses  to  admit  the  presentee,  that,  in 
**  such  a  case,  the  patron  may  retain  the  benefice  during  the  va- 
<<  cancy ;  and  even  though  the  presbytery  should  supply  the  va- 
^*  cancy  with  another  qualified  minister.  This  has  been  once  de- 
^*  cided  by  yoiur  Lordships,  and  but  once,  in  the  case  of  the  parish 
•«  of  Culros8.~For, 
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"  Sdlyy""  (I  entreat  your  attention  to  what  follows,)  ^*  Your 
"  Lordships  have  observed,  that,  in  the  present  case,  the  Church 
^*  hath  admitted  a  minhter  presented  to  them  by  the  patron. 
**  They  have  complied  with  the  directions  of  the  act.  They 
"  have  neither  kept  the  Church  vacanty  contrary  to  the  right  of 
*^  the  patron^  nor  have  they  presented  upon  a  Jus  devolutum  to 
"  the  presbytery  by  lapse ;  the  only  cases  that  can  be  intended  by 
**  the  statute  1592  :  But  they  have  admitted  the  minister  present- 
**  ed  to  them  by  the  patron ; — there  is  no  vacancy,  nor  can  there 
^^  be  any  vacant  stipend  ; — and  whatever  may  be  the  law  in  this 
"  case,  it  is  not  determined  by  the  statute : — For, 

*'  4to,  In  the  present  case,  there  was  no  less  than  three  compet- 
^*  ing  patrons,  and  three  different  presentations,  all  within  the  six 
*^  months ; — and,  ther^ore,  according  to  the  pursuer's  doctrine,  the 
^^  Church  could  lawfully  admit  none  of  the  presentees ;  at  least  if 
*'  they  did,  he  was  to  have  no  stipend.  The  other  patron  might 
^^  retain  the  benefice ;  and  the  Church  hath  no  power,  nor  no  form 
'^  known  in  the  law  of  Scotland,  whereby  to  compel  the  patrons  to 
*^  bring  their  competition  to  a  determination  in  the  civil  courts. 
"  They  have  no  action  of  multiplepoinding,  or  any  similar 
**  process,  to  bring  the  competing  patrons  to  a  decision  of  their 
**  respective  rights ;  and,  therefore,  according  to  the  pursuer'^s  doc- 
**  trine,  the  settlement  of  all  vacant  Churches  in  Scotland  may  be 
'^  suspended  for  ever,  if  two  different  persons  shall  think  proper, 
*^  within  six  months,  two  present  two  several  ministers,  the  Church 
"  cannot  proceed  to  a  settlement  till  the  right  of  patronage  is  de- 
*^  termined  in  a  civil  court,  and  this  depends  solely  upon  the  will 
"  of  the  competitors,  and  may  be  delayed  in  infinitum : — And, 
"  therefore, 

5to,  The  defender  is  advised,  that  the  law  of  Scotland  stands 
"  upon  different  principles,  and  is  governed  by  other  and  more 
^^  consistent  rules.  What  the  defender  intends  is,  the  law  of  Scot- 
*<  land  hath  given  to  the  Church  the  sole  power  of  admitting  mi- 
*<  nisters  to  vacant  churches,  and  where  the  patron  presents  with- 
^^  in  six  months,  the  Church,"^  (observe,  my  Lords,  this  most  vital 
admission,  here  made  by  this  great  lawyer,  as  forced  upon  him  by 
the  former  decisions  and  by  the  terms  of  the  statute,) — ^^  the 
^<  Church  must  admit  the  presentee^  unless  he  is  found  unquali- 
*^fied  upon  trials^ — a  case  that  can  rarely  happen, — or  there 
"  can  be  no  lapse  or  jus  devolutum  to  the  Church  ;  the  bene- 
*«  fice  must  continue  vacant,  and  the  patron  must  have  right  to 
<<  the  fruits  and  rents  in  the  terms  of  the  statute  1592.  But  if 
*<  there  be  two  or  more  competing  patrons,  who  all  present  with- 
<<  in  six  months,  there  the  law  gives  the  Church  a  power  of  judg- 
^<  ing  of  the  civil  right  of  patronage,  and  in  the  competition,  to 
<«  this  effect,  that  they  may  proceed  to  the  settlement  of  the  Church 
«(  with  all  convenient  dispatch ;  and  the  consequence  of  such  de- 
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*^  dsion  is,  that  the  patron  preferred  by  the  Church  must  be  held 
*<  to  be  patron  in  possessoriot  and  his  presentation  the  only  lawM 
<<  presentation,  and  his  presentee  falls  to  be  admitted,  and  hath  a 
^'  complete  right  to  the  benefice ;  and  as  a  farther  consequence, 
^*  he  will  be  held  as  patron  in  possession  in  all  other  respects,  he 
^*  will  have  right  to  dispose  of  the  vacant  stipends,  and  to  present 
**  upon  a  second  vacancy. 

^^  Neither  is  there  any  injustice  done  to  the  competing  patrons  by 
**  the  observation  of  this  rule.  They  may  resort  to  the  Civil  Court, 
*'  and  ascertain  their  right  by  declarator,  and  if  their  right  is  as- 
'*  certained  during  the  vacancy,  the  ecclesiastical  court  ought  and 
*^  will  no  doubt  submit  to  such  decision,  which  determines  the  com- 
"  petition.  But  if  the  patron  neglects  to  ascertain  his  right  during 
^*  the  vacancy,  the  Church  is  not  to  blame  in  giving  their  judgment 
"  according  as  the  matter  appears  to  them,  and  in  supplying  the 
^*  vacant  church  accordingly  ;  and  a  declarator  thereafter  obtained, 
*^  though  it  will  ascertain  and  secure  the  patron'^s  right  in  time 
'*  coming,  yet  will  not  affect  the  preceding  settlement.'" 

1  have  read  this  long  passage  containing  the  view  of  the  argu- 
ment for  Dr  Dick,  as  stated  by  one  of  the  soundest  and  most  cau- 
tious lawyers  we  have  ever  had.  You  will  see  Craigie  thinks  it 
to  be  necessary  to  admit  the  jurisdiction  of  the  Civil  Court,  and 
the  obligation  on  the  Church  to  receive  the  patron^s  presentee  if 
qualified  ;  and  holding  that  point  to  be  indisputable,  he  takes  the 
very  ground,  which  Sir  Henry  Moncreiff  supposed  to  be  adverse 
to  Dr  Dick,  and  limits  the  claim  for  the  right  of  the  Church  con- 
clusively to  decide  the  point  to  the  special  case  of  ^u^o  presentations, 
and  the  supposed  necessity  of  doing  the  best  for  supplying  the  va- 
cancy. Such  a  case  as  the  present,  he  clearly  held  to  be  within 
the  undoubted  jurisdiction  of  the  Court,  and  he  admitted  the  obli- 
gation imposed  by  statute  on  the  presbyteries  towards  patrons  and 
presentee.  In  another  paper  for  Dr  Dick,  I  see  that  Mr  Brown 
takes  the  very  same  ground. 

It  thus  clearly  appears  that,  in  proportion  as  these  cases  came  to 
be  discussed  and  understood,  the  obligation  on  the  Church,  under 
the  statutes,  to  admit  presentees  if  qualified,  was  seen  to  be  incon- 
testible,  and  that  the  same  view  was  taken  of  the  jurisdiction  of 
the  Court,  with  that  which  I  am  now  pressing.  The  compa- 
rison of  this  case,  and  of  the  course  of  the  argument  adopted  in  it 
on  behalf  of  Dr  Dick,  and  by  the  majority  of  the  Court,  with  the 
ground  of  decision  and  the  views  expressed  in  the  preceding  case 
of  Culross,  seems  to  me  to  prove  irresistibly  that  the  point  arising 
in  the  present  cause  was  held  by  the  Bar  and  the  Bench  to  be  au- 
thoritatively and  rightly  settled.  It  was  admitted  on  the  part  of  Dr 
Dick,  and  by  all  the  judges  but  two,  that,  if  one  presentation  only 
comes  before  the  presby  tery ,  from  the  undisputed  patron,  the  presby- 
tery are  bound  to  proceed  to  the  settlement  of  that  presentee  :  that 
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isyjirstj  to  take  him  on  trials,  in  order  to  ascertain  if  he  is  quali- 
fied,— that  they  cannot  plead  the  opposition  of  the  parish  as  a  ground 
for  refusing  to  take  him  on  trials — that  such  refusal  is  to  deny 
effect  to  the  right  of  patronage,  and  is  illegal  and  incompetent— and 
then,  secondly^  that  if  the  presentee  is  found  on  trial  by  the  pres- 
bytery to  be  qualified,  they  are  bound  to  receive  and  admit  him. 
This  was  fully  admitted.  Thus  the  question  which  occurs  in  the 
present  case  was  in  truth  acknowledged  to  be  settled.  The  point 
taken  up  for  the  Church  as  the  only  tenable  ground  was,  that 
when  two  parties  competed  for  the  patronage^  and  yet  had  not  set- 
tled their  dispute  until  a  vacancy  occurred,  and  then  each  sent  a 
presentation  to  the  presbytery,  the  latter  were  entitled  to  proceed 
to  settle  one,  in  order  to  avoid  delay  : — That  the  patrons  were  to 
blame  in  not  preventing  this  state  of  things :  That  in  proceeding 
to  settle  one  of  the  presentees,  the  Church  in  no  degree  disputed 
the  rights  of  patrons,  or  refused  to  fulfil  the  obligation  incumbent 
on  them  to  admit  and  receive  a  qualified  presentee— <m  the  con- 
trary, that  they  then  acted  in  obedience  to  the  presentation,  and 
fulfilled  the  law.  I  do  think  that  your  Lordships  cannot  attend 
to  this  course  of  the  argument  in  the  case  of  Dr  Dick,  and  of  the 
views  of  the  Court,  without  perceiving  that  the  opinion  of  the  ulti^ 
mate  majority  in  this  Court  proceeded  on,  1.  the  acknowledgment 
of  the  jurisdiction  I  am  now  contending  for ;  %  on  the  express 
ground  that  the  presbytery  were  bound  to  admit  and  receive  a  qua- 
lified presentee ;  and  3.  that  if  one  presentation  only  was  before 
them,  the  attempt  to  settle  any  other  than  the  presentee,  (except 
jure  devoluto^)  was  a  civil  wrong  and  illegal. 

Sir  Henry  Moncreiif,  in  a  note,  p.  110,  gives  a  sort  of  anecdotal 
history  of  the  Reversal  of  this  casein  the  Houseof  Lords,  while  Lord 
Hardwicke  presided,  which  he  had  heard  from  Dr  Dick  during  the 
latter  years  of  that  clergyman's  life.  Sir  Henry  Moncreiff  states, 
p.  109,  that  *'  Lord  Hardwicke,  who  was  then  the  Lord  Chan- 
*'  cellor,  reversed  the  judgment  of  the  Court  of  Session  chiefly  on 
^*  a  ground  which  none  of  the  parties  had  anticipated ;  and  which 
"  not  having  at  all  occurred  to  the  counsel  who  had  pleaded  the 
<«  case  for  the  respondent,  could  not  be  met  by  any  thing  which 
'«  had  fallen  from  the  bar.  Lord  Hardwicke  said,  that  he  could 
<<  not  conceive  how  a  Scotch  bishop  could  be  possessed  of  power 
<'  or  jurisdiction  which  an  English  bishop  never  had.  Though 
"  the  answer  is  very  obvious,  that  they  lived  under  very  different 
«<  constitutions,  and  as  bishops  had  in  this  point  and  many  others 
<*  a  very  different  jurisdiction,  there  was  no  opportunity  of  mak- 
<•  ing  this  reply.  The  decree  of  reversal  was  in  consequence  pro- 
^<  nounced,  and  whether  it  was  well  or  ill.  founded,  this  decision 
<<  has  ever  since  be  held  as  having  laid  down  the  law  on  the  sub- 
«  ject." 

Sir  Henry  Moncreiff  then  goes  on  to  mention,  as  the  sequel  of 
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the  anecdote,  that  in  private  Dr  Dicky's  counsel  sometime  afterwards 
satisfied  Lord  Hardwicke  that  he  was  wrong,  and  that  he,  Dr 
Dick,  had  a  message  of  acknowledgment  in  consequence  from  that 
great  lawyer,  that  he  had  done  Dr  Dick  injustice.  This  is  a  very 
odd  story.  I  say  nothing  as  to  the  probability  of  the  occurrence 
— because  there  must  have  been  some  confusion  in  Dr  Dick's  re- 
collection of  the  facts,  or  some  great  conceit  on  the  part  of  his  Eng- 
lish counsel,  in  thinking  that  he  had  produced  in  private  the  con- 
viction he  had  failed  to  do  at  the  bar  of  the  House  of  Lords.  For 
the  truth  is,  the  remark  ascribed  to  Lord  Hardwicke  was  a  very  im- 
portant and  just  one,  and,  so  far  from  the  reply  stated  by  Sir  Henry 
Honcreiff  being  well  founded,  it  so  happens  that  Sir  Henry  Mon- 
creiff  was  in  error  as  to  the  state  of  the  law  respecting  the  powers 
of  bishops  in  Scotland.  The  fact  was  exactly  as  it  is  said  to  have 
been  stated  in  the  House  of  Lords,  and  Lord  Hardwicke  was  right 
in  the  observation  he  is  said  to  have  made.  Indeed  it  suggests  an 
additional  argument  which  I  have  purposely  reserved  for  this  place. 
Lord  Hardwicke  hearing  it  contended  that  the  Church  had  power 
to  affect  the  right  of  patronage,  to  reject  a  presentee,  and  that  their 
ordination  was  to  exclude  the  jurisdiction  of  the  civil  court,  had,  I 
daresay,  naturally  asked  **  what  authority  had  the  Scotch  bishops 
"  as  to  these  very  same  rights  of  patrons  ?  Surely  not  more  than 
"  English  bishops  had.**  Neither  had  they : — For  the  Scotch 
bishops  were  hound  to  receive  the  presentee  if  qualified,  and  could 
be  charged  on  the  decree  of  the  Court  to  perform  that  obligation. 
Nay,  Mr  Bell  founded  on  that  point.  Hence  the  remark  of  Lord 
Hardwicke  was  correct  in  point  of  fact,  and  Sir  Henry  Moncreiff 
was  under  an  entire  mistake  in  supposing,  that  the  bishops  had  in 
Scotland,  the  jurisdiction  which  was  claimed  for  the  Presbyterian 
Church  over  the  right  of  patronage.  And  the  argument  which 
Lord  Hardwicke  had  apparently  founded  on  the  fact,  that  the 
hiehopa  had  not  the  right  of  settling  any  one  but  the  patron'^s  pre- 
sentee if  qualified,  is  a  very  legitimate  and  powerful  one.  The  right 
of  patronage  was  anterior  both  to  Episcopacy  and  Presbytery.  It 
was  preserved  equally,  and  with  the  same  cautious  and  scrupulous 
anxiety  by  the  Legislature,  alike  in  the  acts  which  established  Pres- 
bytery, and  which  established  Episcopacy.  This  right  remained 
entire  under  all  changes.  The  power  of  collation  was  given  in  both 
cases  to  each  Church,  and  under  the  same  express  duty  of  receiv- 
ing the  presentee  if  qualified.  Against  bishops,  it  is  admitted  by 
Mr  Bell,  and  was  settled  law,  that  the  duty  could  be,  and  was 
enforced  by  civil  process.  And  hence,  the  inference  is  fair,  legi- 
timate, and  direct,  that,  as  the  same  right  of  nomination  was  equally 
preserved  under  both  systems,  and  the  same  obligation  was  expressly 
imposed  in  the  statutes  on  each  Church — Episcopal  and  Presbyterian 
— to  admit  the  presentee  if  qualified ;  so  if  it  were  held  that  the  civil 
court  had  power  and  jurisdiction  to  enforce  the  obligation  under  the 
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one  form  against  bishops,  in  order  to  secure  the  free  exercise  of 
the  right,  which  the  obligation  was  intended  to  protect,  it  must 
also  be  held,  that  the  same  jurisdiction  existed,  and  could  com- 
petently be  called  forth,  in  order  to  enforce  that  same  obligation 
against  presbyteries  under  the  other  system.  I  own  I  attach  great 
importance  to  this  argument,  and  I  am  not  surprised  that  it  was 
not  answered  to  the  satisfaction  of  the  eminent  and  learned  law- 
yer, to  whom  it  is  ascribed. 

In  the  Note  of  Lord  Elchies,  which  I  read,  respecting  the  delibe- 
rations on  the  Bench  in  this  case  of  Lanark,  he  states  that  President 
Dundas  mentioned  a  case,  decided  by  the  House  of  Lords,  against 
Sir  Alexander  Gumming,  which  he  said  was  exactly  similar.  I  was 
anxious  to  find  out  what  this  case  could  be.  I  find  in  the  reclaim- 
ing petition,  Mr  Grant,  then  Lord  Advocate,  (who  had  been,  you 
will  remember,  counsel  for  the  Church  ii^  the  Auchtermuchty  case,) 
in  restating  the  case  for  the  Crown,  said,  that  after  full  inquiry, 
there  must  be  a  mistake  and  some  confusion  in  this  reference — ^that 
there  never  had  been  any  case  in  the  House  of  Lords  arising  out 
of  the  questions  respecting  Sir  Alexander  Cumming'^s  right  of  pa- 
tronage, except  the  one  in  17*26,  which  you  will  remember  in  a  pas- 
sage I  read  to  you,  he,  in  the  Auchtermuchty  case,  had  on  the 
part  of  the  Church  then  explained  and  shown  not  to  relate  to  any 
thing  except  the  competition  for  the  patronage.  The  case  you 
will  find  in  Robertson^s  Appeal  Cases.  I  have  looked  over  the 
Journals  of  the  House  of  Lords,  and  there  is  no  other  case  what- 
ever except  the  one  in  17S6.  And,  accordingly,  I  see  Dr  Dick^s 
counsel  attempt  no  use  of  this  case  which  the  President  had  men- 
tioned. My  Lords,  I  need  not  say,  for  the  tradition  lies  among 
us  all,  that  an  inaccuracy  of  that  sort  during  the  last  year  of  his 
life,  (when,  as  Elchies^  Notes  every  where  show,  he  was  seldom  in 
Court)  might  have  occurred  :  That  great  man, — the  ablest  of  all 
our  lawyers — it  is  well  known,  failed  before  he  was  sixty-five,  and 
outlived  his  memory  and  h\s  faculties. 

Sir  Henry  Moncreifl'  says  the  cases  of  Culross  and  of  Lanark 
were  the  only  two  cases  of  the  sort  which  had  ever  occurred.  As 
he  did  not  know  of  the  earlier  cases,  so  he  was  not  aware  of  two 
more  recent  cases  of  equal  authority. 

5.  The  next  is  Lady  Forbes  v,  M'William,  February  1762. 
Fac.  Coll.  Morison,  9931.  The  patron  in  that  case  was  found 
entitled  to  the  stipend — the  Church  having  settled  and  ordained 
the  presentee  of  another  who  claimed  the  patronage.  I'he  case  of 
Dr  Dick  was  largely  commented  on,  and  explained  on  the  part  of 
the  ordained  minister,  by  Monboddo,  Pitfour,  and  Lord  Hailes, 
(then  Procurator  for  the  Church.)  The  notion  of  disputing  its 
authority  on  such  a  ground  as  in  the  anecdote  I  have  alluded  to, 
did  not  occur  to  these  learned  persons,  although  they  must  have 
been  well  informed  as  to  the  discussion  in  the  appeal :  But  they 
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tried  to  make  out  a  distinction  against  the  Church  in  Dr  Dick^s 
case,  viz.  that  they  did  not  settle  the  presentee  of  the  patron,  who 
had  presented  on  the  immediately  preceding  vacancy,  while  in 
Lady  Forbes'  case,  the  Church  had  : — And  therefore  they  tried  to 
argue  (in  vain,  as  might  be  supposed,)  that  the  Church  was  en* 
titled  to  settle,  and  with  conclusive  eifect,  the  presentee  of  the  pa- 
tron who  had  been  the  last  to  present. 

6.  The  case  to  which  I  have  now  to  call  your  attention  has  not 
yet  been  quoted — ^but  it  is  of  the  highest  importance  in  the  argu- 
ment    Lord  Dundas  and  Nicolson  v.  Presbytery  of  Shetland  and 

Gray,  May  16,  1795.     Fac.  Coll Bell's  Cases,  p.  169.     Fol. 

Dicu  iv,  p.  50.     Morison,  9972. 

The  facts  were  simply  these :  A  presentation  was  not  lodged^  or 
was  said  not  to  be  lodged,  with  the  moderator  of  presbytery,  by 
reason  of  the  detention  of  the  vessel  by  contrary  winds,  within  the 
six  months,  although  it  had  arrived  in  Shetland  and  at  the  place 
of  meeting  of  the  Presbytery, — and  on  this  ground  the  presbytery 
presented  another,  and  settled  and  ordained  that  party. 

Lord  Dundas  and  his  presentee  did  not  appeal  to  the  General 
Assembly,  but  instantly  raised  the  Declarator  I  am  now  to  men- 
tion. I  mention  that  fact,  for  the  presbytery  afterwards  founded 
an  objection  to  the  civil  action,  upon  the  ground,  taken  in  the  pre- 
sent case,  that  there  ought  to  have  been  an  appeal  to  the  Supreme 
Ecclesiastical  Courts,  in  order  to  give  a  right  to  try  the  point  in  the 
Civil  Court-  That  objection  was  overruled.  I  take  for  granted 
that  I  need  give  myself  no  further  trouble  with  the  objection  in  the 
present  case  upon  that  point. 

The  action,  as  originally  raised  by  Lord  Dundas  and  his  pre- 
sentee, contained  both  reductive  and  declaratory  conclusions — re- 
ductive for  setting  aside  the  settlement  and  ordination  of  Mr  Gray. 
Then  the  summons  concluded  alternatively  in  the  following  terms: 
^^  Or  at  least  that  it  ought  and  should  be  found  and  declared,  that 
*'  the  pursuer,  as  undoubted  patron  of  the  said  Church  and  parish 
^^  of  Unst  had,  and  has  the  only  right  and  title  to  present  a  mi- 
^^  nister  thereto,  in  the  room  of  the  said  Mr  James  Barclay,  the 
**  late  incumbent ;  that  he  exercised  his  right  as  patron  within  the 
^*  time  required  by  law  ;  and  that  the  presentation  granted  by  him 
''  in  favour  of  the  said  Mr  John  Nicolson  is  valid  and  effectual ; 
"  and  was  with  the  presentee^s  license,  certificate,  and  letter  of  ao- 
"  ceptance,  offered  to  the  moderator  of  the  presbytery,  as  is  usual 
"  in  such  cases,  within  the  time  law  requires  ;  and,  therefore,  that 
*'  the  said  defenders,  the  presbytery  of  Zetland,  ought  and  should 
"  be  decerned  and  ordained^  by  decreet  foresaid,  to  give  due  obe- 
^'  dtence  to  the  said  presentation^  and  to  proceed  in  the  seltlemeni 
'^  of  the  said  Mr  John  Nicolson,  with  all  convenient  speed,  ac- 
^'  cording  to  the  rules  of  the  Church  :  And  until  the  final  and 
''  conclusion  of  the  process  to  follow  hereupon,  and  that  the 
*'  said  Mr  John  Nicolson  shaU  be  settled  in  the  said  Church  and 
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*'  parish  of  Unst,  it  ought  and  should  be  found  and  declared,  by 
**  decreet  foresaid,  that  the  pursuer,  and  the  other  heritors,  life- 
^*  renters,  and  others  liable  in  stipend  to  the  minister  serving  the 
**  cure  of  the  said  parish,  are  entitled  to  retain  and  withhold  the 
^*  stipend,  whether  payable  in  money  or  in  kind,  and  to  prevent 
^*  the  said  Archibald  Gray  from  taking  possession  of  the  manse, 
^'  glebe,  or  other  rights  and  privileges  belonging  to  the  minister  of 
*•  the  said  parish."" 

The  report  in  Bellas  Cases  bears,  p.  170,  "  This  action  came 
"  before  Lord  Eskgrove ;  and  the  pursuer,  understanding  that  the 
**  presbytery  meant  to  object  to  the  competency  of  the  conclusions, 
^*  in  so  far  as  they  respected  the  reducing  or  setting  aside  the  pro- 
"  ceedings  of  the  presbytery,  on  the  footing  that  the  Court  has 
"  no  power  to  review  the  procedure  of  Church  courts,  a  minute 
"  was  given  in  agreeing  to  depart  from  the  rescissory  conclusions, 
**  and  this  being  admitted  the  cause  proceeded  on  the  declaratory 
"  parts  of  the  libel.'* 

The  competency  of  the  declaratory  conclusions  was  not  dispute 
ed  by  the  presbytery,  although  they  most  strenuously  maintained 
that  the  right  of  presentation  had  devolved  upon  them.  You  will 
find  the  ease  fully  reported  in  BelPs  Cases.  The  exact  terms  of 
the  interlocutor  are  given  in  a  Reclaiming  Petition :  "  The  Lords 
"  repel  the  defence^  and  Jind  and  declare  in  terms  of  the  declara- 
**  tory  conclusions  of  the  libel.'' 

Now  it  will  be  observed  that  the  foundation  of  the  decree  in 
that  case  as  to  the  stipend  and  the  manse  and  glebe  are  the  very 
propositions,  contained  in  the  present  Summons,  and  which  thft 
Court  in  that  case  affirmed.  1^^,  That  the  presentation  was  vaUd ; 
and  2d,  That  the  presbytery  were  bound  to  give  due  obedience  of 
the  samey  and  to  proceed  to  the  settlement ;  and  then,  Sd,  until 
Mr  Nicolson  shall  be  settled  in  the  Church  and  parish,  that  the 
Court  should  find  and  declare  that  the  stipend  is  not  payable  to 
Mr  Gray,  but  is  to  be  retained  by  the  patron,  and  Mr  Gray  ex- 
cluded from  the  manse  and  glebe.  It  is  true  that  the  Summons  in 
Lord  Dundas'  case  so  far  goes  beyond  the  present  summons,  as  to 
conclude  that  the  presbytery  should  be  decerned  and  ordained  to 
obey  the  presentation  and  to  settle : — and  it  is  true  enough,  that 
practically  no  eflect  could  be  given  in  terms  to  that  conclusion — if 
it  was  incompetent  to  set  aside  the  ordination,  fiut,  on  the  other 
hand,  this  conclusion  was  by  no  means  superseded  or  laid  aside 
entirely  by  departing  from  the  reductive  conclusions.  On  the  con- 
trary, it  was  the  foundation  for  the  decree  as  to  the  stipend  and  as 
to  the  manse  and  glebe ; — The  refusal  to  obey,  no  matter  although 
caused  by  an  insurmountable  impediment  created  by  the  presbytery 
themselves,  being  the  ground  of  the  last  part  of  the  declaratory 
decree.  The  declaratory  decree,  in  terms  of  the  conclusions,  runs 
that  until  the  presentee  was  settled  in  obedience  to  the  presenta- 
tion^ the  patron  should  retain  the  stipend  and  manse  and  glebe  : 
It  might  be  true  that  the  ordination  of  another  prevented  them, 
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ecdefliastically  and  insurmountably,  from  implementing  the  con- 
clusion, that  they  must  settle  the  presentee :  But  then  that  obli- 
gation, which  remained  in  the  conclusions  of  the  Summons,  and  was 
not  departed  from,  was  the  ground  for  the  judgment  as  to  the 
stipend  and  temporalities  ;  and  so  it  went,  that,  until  they  settle, 
the  patron  should  have  his  rights. 

I  may  here  notice,  that  Lord  Dundas  had  to  give  in  a  short 
Reclaiming  Petition,  for  the  Summons  had  been  worded  in  such 
a  way  as  apparently  to  entitle  the  parties  liable  in  stipend  to  re- 
tain the  same  as  against  him^  and  he  had  not  qualified  the  mat- 
ter in  getting  the  declaratory  decree.  He  therefore  presented  a 
pro  forma  petition,  praying  the  Court,  "  so  far  to  explain  and  vary 
"  your  interlocutor,  as  to  find  that  the  petitioner,  Lord  Dundas,  is 
'^  entitled  to  intromit  with,  and  dispose  of  the  whole  stipend  of  the 
^*  parish  of  Unst,  until  such  time  as  the  charge  shall  be  supplied 
"  with  a  minister  in  virtue  of  a  presentation  granted  by  him.*" 

The  Court  of  course  complied  with  this  application,  which,  in- 
deed, was  necessary  to  make  the  decree  conformable  to  the  opinion 
of  the  Court. 

I  see  this  case  was  tried  on  the  part  of  the  Church  generally, 
and  the  papers  are  given  not  merely  for  the  presbytery,  but  on  the 
part  of  the  Procurator  for  the  Church — the  late  Lord  Robertson.  I 
think  your  Lordships  will  see  at  once  the  great  importance  of  this 
case  in  proving  the  understanding  of  all  parties,  as  to  the  compe- 
tency of  the  conclusions  of  the  action  as  ultimately  restricted. 

The  next  case  to  which  I  have  to  request  the  attention,  of  your 
Lordships,  arose  out  of  the  disputed  settlement  of  the  parish  of 
Kiltarlity.  There  were  two  cases,  each  of  them  very  instructive. 
The  first  is  that  of  Baillie  and  others  against  J.  Morison  and  the 
Rev.  C.  Fraser,  February  28,  1822,  reported  in  Shaw  and 
Dunlop,  and  in  the  Faculty  Collection.  This  case  was  a  Suspen- 
sion and  Interdict  at  the  instance  of  certain  parishioners,  describ- 
ing themselves  to  be,  elders,  heritors,  members  of  the  kirk-session, 
and  parishioners.  They  applied  for  an  Interdict,  to  prohibit  the 
settlement  of  the  presentee,  who  had  been  presented  by  the  com- 
missioner of  a  Roman  Catholic  patron  ;  and  they  contended,  that 
under  the  10th  of  Queen  Anne,  Chap.  13,  the  presentation  was 
void  and  null.  To  this  Suspension  and  Interdict  the  presbytery 
were  made  parties.  In  truth,  the  prayer  for  the  interdict  was  to 
prohibit  the  presbytery  from  going  on  with  the  settlement  The 
presbytery  had  sustained  the  presentation  before  the  interdict  was 
applied  for,  and  then  these  parties  interfered  to  stop  the  other 
proceedings.  The  following  is  the  summary  of  the  pleas  main- 
tained by  the  parties,  as  appearing  in  Shaw  and  Dunlop^s  Report, 
and  of  the  result. 

^*  1.  That  it  was  incompetent,  by  suspension  and  interdict^  to 
"  interfere  with  the  proceedings  of  the  presbytery  in  the  settle- 
^*  ment  of  a  minister.    2.  That  Baillie  and  others  had  no  title  to 
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*^  pursue.  And  3.  That  a  presentation  by  the  qualified  commis- 
**  sioner  of  a  Catholic  patron  was  valid  under  the  statute.  The 
}*  Court  ordered  intimation  to  be  made  to  the  Officers  of  State, 
**  who,  however,  did  not  appear,  and  their  Lordships  afterwards, 
*^  on  advising  memorials  and  a  hearing  in  presence,  and  on  the  re- 
**  port  of  Lord  Kinedder,  as  probationer,  repelled  the  objection  to 
"  the  competency  as  the  qfieation  regarded  the  civil  right  of  pa- 
*^  tronafie^  but  *  in  respect  that  the  suspenders  have  no  title  to 
^*  ^  object,  alter  the  interlocutor  reclaimed  against,  and  remit  to 
**  *  the  Lord  Ordinary  to  refuse  the  bill  of  suspension,  and  recal 
"  *  the  interdict.' '' 

The  case  was  very  fully  discussed.  The  first  paper  for  the  pa* 
tron  and  presentee  was  written  by  Lord  Mackenzie,  then  at  the 
Bar,  in  which  the  incompetency  of  the  suspension  and  interdict  was 
very  fully  argued ;  and,  in  particular,  the  cases  were  quoted,  in 
which  advocation,  as  already  mentioned,  had  been  found  to  be  in- 
competent. On  the  other  hand,  the  parties  contended  for  the 
competency  of  an  interdict  to  stop  any  proceedings  in  themselves 
illegal,  whether  carried  on  by  an  ecclesiastical  body  or  not ;  and 
this  was  rested  on  the  broad  ground,  of  the  necessity  of  such  ju- 
risdiction, in  order  to  prevent  wrong.  I  would  request  you  also  to 
observe  the  report  of  the  case  in  the  Faculty  Collection,  and  I  may 
quote  the  opinion  of  the  Court  upon  the  pleas  as  maintained. 

**  There  existed  no  doubt  on  the  Bench  that  the  case  was  com<- 
"  petent.  But  Lord  Succoth  considered  the  question  of  title  as 
*^  one  of  great  difficulty.  Have  the  suspenders  not  an  interest  to 
^^  object  to  a  pastor  nominated  by  a  person  totally  disqualified  ?  for 
^*  in  arguing  the  question  of  title,  we  must  assume  the  disqualifi- 
^^  cation.  See  case  of  Presbytery  of  Paisley  against  Erskine,  10th 
"  August  1770. 

<^  The  majority,  however,  of  the  Court  thought  that  the  sus- 
'*  penders  had  no  title.  If  the  pastor  have  no  right,  then  the 
^*  Crown  has  the  right.  If  the  Crown  do  not  exercise  it,  it  falls 
^^jure  devoluto  to  the  presbytery.  Now  here  the  Crown  is  silent, 
"  and  the  presbytery  have  approved  of  the  presentation.  Where 
'^  then  have  the  suspenders  a  title  ?  They  have  no  patrimonial 
"  interest  The  right  of  patronage  can  never  devolve  to  them. 
<^  No  doubt  they  have  a  spiritual  interest,  but  that  cannot  give 
''  them  any  title  to  object  to  the  power  of  the  patron,  although  it 
"  may  to  move  before  the  presbytery,  if  they  conceive  that  any 
'^  moral  disqualification  attaches  to  the  presentee.^ 

"  The  Court  thought  the  hUi  of  suspension  was  competent^  as 
"  there  was  a  patrimonial  interest, — the  right  of  patronage, — in- 
"  volved  in  it ;  but  *  in  respect  that  the  suspenders  have  no  title 
"  *  to  object,  alter  the  interlocutor  reclaimed  against,  and  remit  to 
"  *  the  Lord  Ordinary  to  refuse  the  bill  of  suspension,  and  recal 
"  *  the  interdict''' 

It  seemed  to  be  thought  by  Mr  Bell,  that  it  was  doubtful  whe- 
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ther  the  presbytery  were  a  party  to  those  proceedings  ;  but  there 
is  no  doubt  upon  the  point.  Ine  pleadings  in  the  case  are  now^ 
lying  before  me, — the  presbytery  are  called  as  parties  in  the  sus- 
pension and  interdict.  The  application  for  the  interdict  is,  in 
truth,  for  an  injunction  upon  them  to  stay  their  proceedings.  It 
is  very  true  that  the  patron  and  presentee  resisted  this  application, 
and  they  had  a  clear  title  to  do  so.  But  the  parties  who  were  to 
be  interdicted  were  in  truth  the  presbytery. 

Now  your  Lordships  will  particularly  remark,  that,  according 
to  both  reports,  none  of  your  Lordships  entertained  any  doubt 
whatever  of  the  jurisdiction  of  this  Court,  and  of  the  competency 
of  interdicting  and  arresting  the  proceedings  of  the  Ecclesiastical 
Court,  if  a  sufficient  ground  in  law  was  alleged,  such,  for  instance, 
as  the  necessity  of  preventing  illegal  wrong. 

The  second  case,  which  arose  out  of  this  vacancy  in  the  parish 
of  Kiltarlity,  was  decided  on  the  10th  June  18^.  It  is  report- 
ed under  that  date  in  Shaw  and  Dunlop.  It  is  of  importance, 
with  reference  to  another  point,  viz.  the  legal  eifect  of  a  delive- 
rance by  the  presbytery  receiving  or  sustainUig  a  presentation. 
The  ri)bric  of  the  decision  is  thus  given  : — "  Personal  exception,^ 
— "  A  Presbytery,  who  had  agreed  to  receive  a  presentation  by  a 
'*  patron  who  was  a  Papist,  held  barred  from  afterwards  objecting 
*^  to  it  on  that  ground.^^  When  the  presentation  was  first  laid 
before  them,  it  appears  that  the  presbytery,  in  the  full  knowledge 
of  the  fact,  that  Lovat,  a  Papist,  was  tne  patron,  sustained  the  pre- 
sentation; but  the  parishioners  having  taken  up  the  point  as  to  the 
legality  of  the  presentation  by  a  Papist,  and  considerable  delay  hav- 
ing occurred,  the  presbytery  refused  to  proceed  farther,  took  up 
the  same  ground  with  the  parishioners,  and  contended,  that,  in  re- 
spect of  the  invalidity  of  the  presentation,  the  right  had  fallen  to 
them,  as  the  Crown  had  not  presented  within  the  six  months.  The 
report  bears,  that  **  Lovat  and  the  presentee  pleaded,  that  the  pres- 
"  bytery  having  received  the  presentation  were  now  barred  from 
*^  objecting  to  it,  and  refusing  to  settle  the  presentee.^ 

Your  Lordships  will  now  see  the  great  importance  of  the  change 
made  by  this  Veto  act,  on  the  established  style  and  form,  which 
had  been  always  observed  in  the  first  deliverance  by  a  presbytery, 
when  a  presentation  was  presented  to  them,  viz.  to  sustain  it. 
The  Court  here  distinctly  held,  that  as  the  presbytery  had  in  the 
first  instance  sustained  the  presentation,  they  were  barred  from 
refusing  to  proceed,  on  any  ground  which  did  not  involve, 
or  arise  out  of,  a  trial  of  the  qualifications  of  the  presentee ; 
and  hence  it  is  clear,  that,  if  the  presbytery  in  this  case  had 
pronounced  such  a  deliverance  in  the  established  style,  they 
would  not  have  been  entitled  to  refuse  to  take  the  presentee 
on  trials.  The /orm  and  style  was  changed  by  the  Veto  Act,  in 
order  to  evade  the  dilemma  in  which  that  form  and  style  in  the 
immemorial  course  of  procedure  placed  them.     If  they  were  to 
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condnue,  as  heretofore,  the  uniform  practice  of  susiainin^  the 
presentation,  then  the  framers  of  this  veto  act  knew  that  they 
could  not  refuse  to  take  the  presentee  on  trials.  If  they  did  not 
sustain  the  presentation,  then  they  would  at  once  (as  Mr  Bell 
admitted)  deny  effect  and  authority  to  the  patron's  right  of  nomi-* 
nation.  And  so  they  devised  this  sort  of  intermediate  course 
(clumsy  enough),  in  so  far  to  sustain  the  presentation  as  to  ap- 
point a  day  for  moderating  a  call. 

This  case  of  Eiltarlity,  then,  in  both  of  its  branches,  distinctly 
raised  two  of  the  important  points  which  occur  in  the  present 
cause.  The  first  case  raised  the  question  of  the  competency  of 
interdicting  the  proceedings  of  the  presbytery,  even  when  they 
were  going  on  (in  the  discharge  of  their  duty  under  the  statutes,) 
to  proceed  with  the  settlement,  and  to  receive  and  admit  the  pre- 
sentee, if  qualified.  Surely,  then,  the  case  for  the  interposition 
of  the  authority  of  this  Court  is  much  stronger  if  they  rrfuse  to- 
act  at  all ;  or  attempt  to  settle  another  party. 

In  conclusion,  as  to  the  authorities  upon  the  subject,  I  must 
notice  in  passing  a  case  which  has  occurred  since  the  present  ac- 
tion was  raised,  arising  out  of  a  vacancy  in  the  parish  of  Lethen- 
dy,  in  the  presbytery  of  Dunkeld.  The  Crown  presented, — 
the  presentee  was  vetoed.  Declining  to  try  the  question,  the 
Crown  was  advised  to  grant  a  second  presentation  to  another  party. 
The  first  presentee,  however,  did  not  withdraw,  but  maintained 
that  he  was  validly  presented,  and  that  the  rejection  was  illegal. 
He  then  raised  a  declarator,  I  understand,  but,  at  all  events,  ap- 
plied for  an  interdict  to  prohibit  the  presbytery  going  on  to  settle 
the  second  presentee.  The  presbytery  declined  the  jurisdiction  : — 
Lord  Jefirey  repelled  that  plea,  and  interdicted  them  from  pro- 
ceeding with  the  settlement.  And  what  has  been  the  result  P  They 
did  not  reclaim  to  the  Court ;  they  acquiesced  for  the  present  in 
the  interdict,  though  I  understand  that  they  have  appeared  in  the 
case  now  regularly  in  preparation.  Here,  then,  is  an  instance  of 
this  very  collision  having  occurred,  from  which  my  friend  Mr  Bell 
anticipated  such  fearful  consequences ;  and  the  result  has  been, — 
as  might  be  anticipated, — that  the  presbytery  felt  constrained  to 
obey  the  injunction  of  the  civil  court,  and  that  we  have  no  attempt 
made  to  acquire  any  sort  of  martyrdom,  by  running  their  alleged 
ecclesiastical  duty  against  the  authority  of  the  law. 

In  those  cases  which  1  have  now  noticed,  no  doubt  the  applica- 
tion to  the  Court,  with  the  exception  of  the  case  of  Eiltarlity,  was 
made  in  circumstances  when  it  was  no  longer  possible  whoUy  to 
prevent  wrong.  The  patrons  had  taken  their  chance  of  an  appeal 
to  the  superior  ecclesiastical  courts,  or,  from  one  cause  or  other, 
another  than  their  presentee  had  been  ordained.  Now,  the  ordi- 
nation is  certainly  irrevocable,  and  the  only  redress  that  could 
be  given,  was  by  finding  that  the  patron  was  entitled  to  retain 
the  stipend.    But  in  order  to  arrive  at  that  result,  the  Court 
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held  themselves  entitled  to  consider,  and  decide  upon  the  legality 
of  the  procedure  of  the  presbytery  in  every  point,— and,  wherever 
the  rejection  of  the  presentee  was  not  well  founded  in  point  of 
law, — that  is  to  say,  where  they  did  not  proceed  upon  a  ground 
competent  to  the  presbytery  under  the  act, — effect  was  denied  to 
the  ordination,  and  the  right  to  the  stipend  withheld  from  the 
person  ordained.  Now,  it  appears  to  me,  that  all  of  these  cases 
apply  a  fortiori  to  the  present ;  and  that,  as  the  Court  have  inter- 
fered—even after  the  patron  has  allowed  the  settlement  to  be  car- 
ried through  by  the  presbytery,  and  their  man  to  be  ordained, — to 
the  effect  of  holding  such  ordination  not  to  be  conclusive,  it  must 
be  still  more  competent  for  the  Court  to  interfere  in  order  to  pre^ 
vent  the  wrong  being  done. 

I  have,  however,  introduced  so  many  remarks  upon  the  nature 
and  extent  of  the  jurisdiction  of  the  Court,  when  commenting  upon 
the  cases,  that  I  shall  not  now  consume  time  by  any  recapitula- 
tion. 

III. — I  am  now  brought  to  consider  the  third  important  point 
in  the  case, — whether  the  Summons  asks  for  such  a  decree  as  this 
Court  can  pronounce,  and  against  the  proper  parties  to  be  called 
as  defenders  in  such  an  action. 

Obviously  in  discussing  this  point,  the  general  jurisdiction  of 
the  Court  is  to  be  (ueumed.  I  am  entitled,  as  the  condition  of 
this  part  of  the  argument,  to  hold,  that  the  Court  has  the  jurisdic- 
tion for  which  I  contend,  and  that  the  ground  of  rejection  of  the 
presentee  is  illegal  and  incompetent.  And  the  point  is— granting 
such  jurisdiction  and  such  wrong — do  I  come  to  the  Court  in  the 
way  that  is  technically  and  formally  correct  and  sufficient  to  give 
an  opening  for  the  interposition  of  the  Court  ? 

Now,  then,  observe  the  exact  state  of  things,  on  which  the  ap^ 
peal  is  made  to  the  jurisdiction  of  this  Court.  You  have  juris- 
diction,—we  are  to  assume: — ^you  have  jurisdiction  to  try  the 
point  that  I  raise;  you  have  jurisdiction  to  decide  on  the  le- 
ality  and  competency  of  the  ground,  on  which  the  presentee  has 

en  rejected.  Now  the  presentee  of  the  patron  is  rejected,  in 
respect  of  the  veto: — Then  the  l^ality  of  that  rejection,  ex  con^ 
cessiSf  the  Court  can  determine.  Again,  the  act  of  Assem- 
bly, on  which  he  has  been  rejected,  declares,  that  such  rejection 
is  to  forfeit  the  patron's  right,  on  the  lapse  of  the  six  months ; 
and  that  the  presbytery  are  thereby  to  acquire  the  right,  tanquam 
jure  devoluto.  Now  surely  as  the  Court  are  entitled  to  try  this . 
point,  the  question  as  to  the  extent  of  their  jurisdiction  is  the 
same  which  occurs  in  all  other  instances.  If  they  can  decide  the 
rejection  to  be  illegal,  is  it  not  inherent  in  their  jurisdiction  to 
prevent  the  wrong  which  such  rejection  is  to  lead  to,  and  is  in- 
tended to  introduce  ?  The  declared  effect  of  rejection,  in  respect 
of  the  Veto,  under  the  act  of  Assembly,  is  to  transfer  the  right  of 
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patronage  to  the  presbytery.  Then  the  presentee  is  vetoedj  and 
the  presbytery,  on  that  account,  without  trial,  reject  him  ;  and 
they  reject  him,  expressly  under  the  act  of  Assembly,  which  is  to 
give  them  the  right  of  presentation  for  that  turn. 

Here,  then,  everything  is  open, — the  presbytery  have,  as  yet, 
done  nothing  whatever  to  exclude  the  interference  of  the  Civil 
Courts,  as  to  the  settlement.     They  have  not  ordained  any  one. 

What  ground  of  objection,  then,  is  there  to  the  competency 
of  an  interdict,  which  is  to  prevent  the  usurpatioji  of  the  ciyil    ' 
right  by  the  presbytery,  and  which  is  to  render  the  decree  of  this  • 
Court  effectual  ?  It  seems  to  me  to  be  quite  clear,  that  the  com- 
petency of  the  present  application  necessarily  follows  from  the  " 
jurisdiction  being  admitted  ;  and  I  do  not  see  how,  if  the  first  pro- 
position can  be  made  out,  the  second  can  be  disputed. 

Let  me  call  your  attention  to  what  the  conclusions  pf  this 
Summons  are.     I  shall  read  them. 

"  Therefore,  it  ought  and  should  be  found  and  declared,  by 
"  decree  of  the  Lordsof  our  Council  and  Session,  that  the  pursuer, 
**  the  said  Robert  Young,  has  been  legally^  validly,  and  effectual- 
**  ly  presented  to  the  church  and  parish  of  Auchterarder  :  That 
**  the  Presbytery  of  Auchterarder,  and  the  individual  members 
"  thereof,  as  the  only  legal  and  competent  court  to  that  effect 
•*  by  law  constituted,  were  bound  and  astricted  to  make  trial  of 
**  the  qualifications  of  the  pursuer^  and  are  still  bound  to  do  so, 
*^  and,  if  in  their  judgment^  after  due  trial  and  examination,  the 
**  pursuer  \%  found  qualified^  the  said  Presbytery  are  bound  and 
^^  astricted  to  receive  arid  admit  the  pursuer  as  minister  of  the 
"  church  and  parish  of  Auchterarder,  according  to  law :  That 
"  the  rejection  of  the  pursuer  by  the  said  Presbytery,  as  presen- 
*^  tee  foresaid,  without  making  trial  of  his  qualifications^  in  com- 
'*  petent  and  legal  form,  and  without  any  objections  having  been 
<*  stated  to  his  qualifications,  or  against  his  admission  as  minister 
<*  of  the  church  and  parish  of  Auchterarder,  and  expressly  on 
'<  the  ground  that  the  said  presbytery  cannot  and  ought  not 
*^  to  do  so  in  respect  of  a  veto  of  the  parishioners,  was  illegal  and 
«  injurious  to  the  patrimonial  rights  of  the  pursuer,  and  contra^ 
**  ry  to  the  provisions  of  the  statutes  and  laws  libelled:  And  it 
**  being  so  found,  or,  in  the  event  of  the  said  presbytery  still  con- 
**  tinuing  to  refuse  to  discharge  their  duty  by  proceeding  in  the 
**  trials  of  the  pursuer  as  presentee,  and  in  his  induction  as  mi- 
"  nister  of  the  church  and  parish  of  Auchterarder,^'  &c, — The 
•  Summons  then  concludes,  j^r*^,  that  the  presentee  is  entitled  to 
the  stipend ;  or  secondly^  and  alternatively,  that  the  patron  is. 

Now  these  conclusions  are  said  to  be  wholly  abstract,  such, 
for  instance,  as  occurred  in  the  case  between  the  commissioners 
of  supply  and  heritors  of  Zetland,  and  the  county  of  Orkney,  in 
which,  after  the  First  Division  of  the  Court  had  held  all  the  other 
conclusions  of  the  summons  to  be  incompetent,  there  remained 
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onlj  what  was  an  abstract  proposition, — a  conclusion,  that  it 
should  be  found  that  Orkney  and  Zetland  were  one  county  ;  but 
without  any  legal  result  or  individual  right  whatever  being  con- 
nected  with  that  conclusion. 

But  the  conclusions  in  the  present  Summons  are  directly  ap- 
plicable to  a  most  important  civil  right.  Again,  the  conclusions 
directly  involve  the  question,  whether  the  presbytery  can  claim 
the  right  of  presentation  jure  devoluto.  If  I  get  my  right  de- 
clared in  terms  of  the  Summons,  such  decree  excludes  the  ju8 
ievolutum. 

It  was  said  that  I  do  not  ask  for  a  negative  decree, — that  is, 
to  have  it  found  that  the  presbytery  have  not  the  devolution  of 
the  right.  Why,  even  in  order  to  obtain  that,  I  must  have  first 
subsumed  in  the  Summons,  and  concluded  that  xhepatrorCs  right 
had  not  been  forfeited  ;  and  asked  for  the  very  decree  in  this 
Summons,  else  I  should  have  had  no  ground  for  the  conclusion 
that  the  presbytery  had  not  acquired  the  right.  The  only  foun- 
dation in  which  such  a  negative  decree  could  have  been  rested 
would  have  been,  that  the  present  presentation  was  effectual,  and 
that  the  rejection  was  illegal. 

Hence,  then,  it  was  perfectly  unnecessary,  for  the  purposes  of 
the  pursuers^  to  do  more  than  establish  this  point.  If  they  get 
an  affirmative  decree  in  terms  of  their  Summons,  anything  else  is 
wholly  unnecessary. 

If  the  question  is  one  for  the  civil  Court, — if  the  forfeiture  of 
the  patron^s  right,  to  the  effect  of  transferring  the  patronage  pro 
hoc  vice  to  the  Church,  is  a  question  for  this  Court  to  decide— ^ 
it  necessarily  follows  that  you  must  have  authority  to  render  your 
own  decree  effectual  ;  effectual  first  in  my  favour ;  secondly, 
against  the  presbytery.  I  ask  for  decree,  to  find  that  the  presby- 
tery are  bound  to  receive  and  admit  my  presentee,  if  qualified. 
Is  that  an  abstract  conclusion  ?  It  seems  to  me  to  be  the  most 
practical  point  in  the  whole  case.  And  it  will  necessarily  produce 
the  most  important  practical  results. 

But  then  the  defenders  contend,  that  I  do  not  follow  up  this 
declaratory  decree,  by  a  conclusion,  that  they  should  be  decerned 
and  ordained  to  do  this.  But  how  can  that  consideration  affect 
the  competency  of  a  direct  declaratory  decree  as  to  the  riffht  of 
the  pursuers,  and  the  duty  of  the  defenders  to  give  effect  to  the 
civil  right  ?  In  truth,  a  decree  decerning  and  ordaining  the  par- 
ty to  do  what  is  i:equired,  is  a  remedyy  if  our  right,  when  first 
declared,  shall  be  disregarded,  and  the  obligation  contemned. 
It  seems  to  be  very  singular  to  state,  that  a  party  may  not  have 
his  right  declared,  and  the  obligation  on  another  party  to  do 
another  thing  in  his  favour  found,  because  the  party  does  not 
ask  for  the  means  immediately  of  enforcing  such  decree  : — 
when  such  declaratory  decree  is  the  only  foundation  for  obtain- 
ing that  remedy,  and  when  it  would  have  been  necessary,  if  I 
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Iiud  now  asked  for  the  power  of  enforcing  my  right  immediately, 
to  have  at  the  same  time  inserted  the  very  declaratory  conclu- 
sions now  before  the  Court,  in  order  to  get  that  right  first  declar- 
ed which  I  proposed  to  enforce,  and  that  duty  established  the 
performance  of  which  I  desired  to  have  the  means  of  compelling. 

tVe  presume,  and  are  entitled  to  presume,-  that  if  the  Court 
declare  that  they  have  jurisdiction  to  enforce  the  obligation  on 
the  Presbyteries,  and  that  wrong  has  been  done,  the  Church  will 
obey  the  judgment.  It  was  fitting  and  right  to  give  the  pres- 
bytery time,  and  also  to  give  the  Church  time,  to  reflect  upon 
the  consequences  of  the  act  which  they  had  authorized,  after 
it  shall  be  found  to  be  illegal,  and  to  withdraw  it.  Even  if 
we  had  inserted  in  the  Summons  such  a  conclusion, — follow- 
ing up  the  declaratory  decree  by  a  conclusion  to  have  them  or- 
dained instantly  to  go  on  to  take  the  presentee  on  trials,— I 
have  no  doubt  that  the  Court  would,  after  pronouncing  the 
declaratory  decree,  have  sisted  process,  for  the  very  purpose  of 
giving  the  Church  time  to  retrace  its  steps.  Though  you  have 
jurisdiction  to  decide  the  illegality  of  any  Acts  of  Assembly  that 
are  incompetent,  still  respect  is  due  to  the  proceedings  of  the 
Church  of  Scotland,  as  far  as  to  give  them  time  to  recal  enact- 
ments, thus  found  to  be  incompetent ;  and  to  leave  the  inferior 
Church  courts  ecclesiastically  at  liberty,  and  indeed  authorized 
by  the  Assembly,  to  do  that,  which  the  Act  of  the  Assembly  (so 
found  to  be  illegal)  had  prohibited.  Hence,  therefore,  there  was 
a  manifest  propriety  in  the  course  which  we  have  adopted,  of  con- 
fining, in  the  trial  of  the  illegality  of  the  Act  of  Assembly,  the 
Summons  to  the  conclusions  which  I  have  mentioned, — certain- 
ly not  abstract  in  any  sense  of  the  term,  but  intended  to  set  up 
against  the  Act  of  Assembly,  the  right  of  the  patron,  and  the  ef- 
fect of  the  presentation  in  favour  of  the  presentee.  Having  done 
that,  it  was  fitting  to  wait  until  we  see  the  effect  of  the  judgment  of 
the  Court  with  the  Church. 

But  surely  it  does  not  render  a  good  declaratory  conclusion  in- 
competent, that  we  do  not  insert«in  the  present  Summons,  a  remedy 
intended  only  for  the  case  of  the  decree,  in  terms  of  the  declara- 
tory conclusions,  being  contemned  and  set  at  nought.  A  judg- 
ment, ordering  them  to  do  the  duty,  which  this  declaratory  con- 
clusion will  establish  as  obligatory  upon  them,  and  which  must 
be  performed,  is  a  remedy,  in  truth,  for  the  non-performanee  of 
the  duty  after  the  declaratory  decree.  That  the  declaratory  de- 
cree is  not  abstract,  is  plain  from  this,  that  it  is  the  foundation 
necessary  for  the  subsequent  decree  ad  factum  prestandum.  But 
the  latter  may  be  afterwards  resorted  to,  or  not,  according  as  the 
party  believes  or  finds  that  the  declaratory  decree  will,  or  will  not, 
be  obeyed  in  the  subsequent  proceedings,  and  is  in  truth  the  re- 
medy for  enforcing  the  declaratory  decree. 

It  will  be  time  for  us  to  do  more,  when  we  find  that  the  dc- 
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claratory  decree  is  contemned : — Then  we  will  apply,  by  an  action 
ad  factum  prestandumy  to  have  the  presbytery  ordained  to  do 
that,  which  the  present  decree  will  tell  them  they  are  bound  to 
do.  Again,  it  is  time  enough  to  call  for  an  interdict,  to  prohibit 
them  settling  another  party,  when  setting  at  nought  the  present 
declaratory  decree  ^if  we  obtain  it,)  they  shall  attempt  to  pro- 
ceed to  induct  another.  Again,  we  have  the  specific  conclusion, 
that  if  they  do  not  proceed  to  receive  and  admit  the  presentee, 
the  stipend  is  to  belong  to  the  patron.  This  will  probably  act 
as  an  effectual  and  satisfactory  compulsitor.  But,  at  all  events, 
it  is  one  of  the  legal  consequences  of  the  right  which  we  wish  to 
declare.  Now  this,  certainly,  is  not  an  abstract  conclusion,  for, 
on  the  contrary,  it  is  a  direct  patrimonial  right,  and  practically 
affects  the  interests  of  the  parties  concerned  in  the  discussion. 

To  be  sure  the  argument  of  the  defenders  is  very  whimsical. 
They  object  to  the  jurisdiction  generally,  upon  the  assumption, 
that  a  decree  could  not  possibly  be  enforced ;  and  hence  they 
argue  back,  that  if  it  cannot  be  enforced,  it  is  not  likely  that  you 
have  the  power  to  declare  it.  But  assuming,  which  we  are  to  do 
at  present,  that  you  have  the  jurisdiction  to  declare  the  right,  it 
is  rather  singular,  at  the  same  time,  to  turn  round  and  tell  us, 
that  this  application  to  the  jurisdiction  of  the  Court  becomes  in- 
competent, because  we  do  not  go  on  to  ask  the  Court  to  ordain 
the  presbytery  to  act, — that  is  to  say,  to  object  to  us,  that  our 
case  is  inconsistent,  because  we  do  not  do  that,  which  they  begin 
by  announcing,  they  hold  to  be  utterly  incompetent. 

But  further  I  apprehend  it  to  be  quite  clear,  that  even  if  the 
Court  could  not  enforce  the  decree,  by  compelling  the  presbytery 
to  act,  the  declaratory  decree  as  to  the  right  of  the  presentee,  and 
the  obligation  on  the  presbytery  is  not  the  less  necessary  or  the 
less  competent.  It  is  competent,  as  the  declaration  of  the  rela* 
tive  rights  of  the  parties  ;— it  is  necessary,  as  the  foundation  for 
the  judgment  as  to  the  right  of  ibe  stipend  ; — it  is  fitting,  because 
such  a  result  as  the  refusal  of  the  Church  to  do  that  which  is 
solemnly  found  to  be  their  duty,  is  not  presumable  in  law,  and 
not  likely  in  point  of  fact. 

But  it  would  indeed  be  a  singular  result,  if  it  were  found,  that 
after  this  Court  had  declared  that  the  right  of  the  patron  had 
not  been  forfeited,  the  presbytery  (without  redress  or  remedy  to 
the  patron  being  competent  or  possible)  could  still  go  on  to  usurp 
that  right.  That  would  be  an  usurpation  of  a  civil  right ;  and 
hence,  if  it  is  competent  to  declare  the  right,  it  must  plainly  be  ne- 
cessary to  prevent  such  wrong. 

The  declaratory  conclusion  is,  that  the  presbytery  are  bound 
to  receive  and  admit  the  qualified  presentee,-— that  is,  to  take 
him  on  trials.  Now,  if  I  have  satisfied  your  Lordships  that  that 
obligation  is  imposed  by  statute,  I  apprehend  it  to  be  quite  clear 
that  the  civil  court  may,  by  decree,  both  declare  and  enforce  it. 

Here,  my  Lords,  you  will  observe  the  importance  of  attend- 
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ing  to  the  distinction  between  the  Points  in  the  argument,  and 
to  the  condition  upon  which  plainly  this  part  of  the  argument  is 
to  proceed.  On  looking  to  the  question,  whether  the  conclusions 
of  this  Summons  are  competent,  you  are  to  assume  the  separate 
point  as  to  the  general  jurisdiction  of  the  Court,  and  you  must 
assume  the  other  point,  viz.  that  the  obligation  on  presby- 
teries  is  imperative  by  statute : — And  if  the  obligation  is  impera- 
tive by  statute,  and  if  you  have  jurisdiction  to  take  cognizance 
of  incompetent  acts  in  violation  of  the  statute, — then,  is  it  not 
plain,  that  the  remedies  for  explicating  your  jurisdiction  must 
be  commensurate  with  the  nature  of  the  obligation  on  which  it  is 
com|)etent  for  you  to  decide,  and  the  nature  of  the  wrongs  which 
you  are  entitled  to  declare  ? 

Now  then,  «/*  this  is  a  statutory  obligation,  what  is  the  Church 
to  plead  against  such  a  Summons  as  the  present  ?  Are  they  en- 
titled, then^  on  this  supposition  to  rear  up  the  defence  of  scruples 
of  conscience,  on  which  we  have  heard  so  much, — to  say  that 
this  Veto  Act  is  a  regulation  of  the  General  Assembly, — that  a 
judgment  as  to  its  illegality  puts  them  in  an  awkward  position 
between  the  civil  court  and  their  ecclesiastical  superiors ;  and 
are  they  to  be  sent  to  prison,  it  was  said,  if  they  refuse  to  obey 
the  decree  ordaining  them  to  do  their  duty,  but  prefer  to  act  in 
obedience  to  the  regulations  of  the  Church  ? 

Why,  in  the^r*^  place,  we  donH  propose  at  once  to  bring  it  to 
this  issue,  till  we  give  the  Church  time  to  retrace  its  steps. 

But  in  the  second  place,  how  can  scruples  of  conscience  ever 
be  pleaded  by  the  clergy  of  an  Established  Church,  as  a  reason 
for  not  enforcing  dLgmiidi  them  an  obligation,  which  is  imposed  as 
the  condition  of  its  establishment  ?  No  Body,  or  individuals,  tak- 
ing the  benefit  of  such  a  statute,  retaining  the  status  and  the  endow, 
ments  flowing  from  statute,  can  plead  scruples  of  conscience  as  a 
reason,  why  courts  of  law  are  not  to  enforce  upon  them  the  obli- 
gations, which  the  statute  declares  were  the  conditions,  on  which 
these  benefits  were  given.  I  hold  such  a  plea  to  be  perfectly 
absurd  on  the  part  of  the  clergy  of  an  Establishment.  Their 
status,  and  rights,  and  endowments,  flow  from  statute.  If  the 
statute  says  they  shall  have  the  latter  only  under  the  condition 
of  performing  certain  duties,  and  if,  forsooth,  they  have  scruples 
of  conscience,  as  to  the  performance  of  those  duties  being  consis- 
tent with  their  ministerial  character,  or  as  to  the  propriety  of 
obedience  to  the  statute, — what  is  to  be  the  result  ?  That  the 
statute  is  to  yield  to  them  ? — that  the  civil  court,  whose  general 
province  it  is  to  enforce  statutes,  is  to  take  their  scruples  of  con- 
science against  the  statute  ?  Why,  the  answer  is  plain, — ^let  such 
parties  withdraw  from  the  Church,  with  the  statutory  foundation 
of  which  they  are  dissatisfied : — If  they  will  not  perform  the  obli- 
gations which  the  statute  imposes,  let  them  not  remain  in  t^at 
establishment,  with  the  conditions  of  which  they  are  dissatisfied. 
Let  them  withdraw  and  secede.      This  is  the  true  result  of 
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scruples  of  conscience  in  such  a  case.  But  it  is  really  ludicrous 
to  hear  the  clergy  of  an  Establishment  created  and  endowed  by  a 
statute,  which  imposes  a  certain  duty  as  one  condition  of  their 
being  endowed,  while  they  retain  their  status,  privileges,  and  en- 
dowments, yet  ple.ading  scruples  of  conscience,  forsooth,  as  a 
reason  for  absolving  them  from  the  discharge  of  the  duty,  with- 
out which  they  never  would  have  received  their  endowments. 

Again,  the  Church  continues  to  insist,  and  most  justly,  for  its 
right  to  take  a  presentee  on  trials,  and  to  give  collation  on  the  pre- 
sentations—in short,  to  receive  and  admit  ministers.  But  then  their 
right  to  take  on  trials  and  to  admit  is  limited  and  astricied  to  the 
presentee  duly  presented  ;  and  the  presentation  is  both  a  warrant 
and  an  order  upon  them  to  take  such  presentee  on  trials.  Now, 
it  is  clear,  if  I  have  satisfied  you  on  the  previous  part  of  my  ar- 
gument, that,  biit  for  the  special  authority  given  to  examine  pre- 
sentees, the  presentation  would  have  filled  the  parish.  But  then 
that  power  to  examine  is  given  under  the  obligation  to  admit  the 
party  iffoiind  to  be  qtialified.  Then  is  the  Church  to  tell  us,  that 
although  the  obligation  is  imposed  by  statute, — although  the  Court 
has  power  to  enforce  the  obligation, — I  say  are  they  to  tell  us, 
that  it  is  incompetent  to  take  a  judgment  in  a  declarator  as  to  the 
right  ?  Are  they  to  tell  us  that  they  will  keep  the  power  of  coU 
lation — but  that  it  is  against  their  conscience  to  exercise  it  under 
the  conditions  and  duties  prescribed  by  the  statute,  which  gave 
them  that  power— and  yet  to  remain  in  the  establishment  which 
was  founded  only  under  such  conditions  and  limitations  ? 

I  wish  to  know  how  the  conclusions  of  this  Summons  can  be  in- 
competent if  you  have  the  general  jurisdiction  I  have  contended 
for  ?  True,  T  don\  seek,  in  the  first  instance,  for  a  direct  order 
upon  the  presbytery  to  perform  their  duty :  But  though  that  is 
postponed,  I  am  entitled  to  declaratory  decree  for  the  very  pur- 
pose of  ultimately  obtaining  that  remedy. 

But  whether  I  should  be  entitled,  ultimately,  to  that  remedy 
or  not,  these  declaratory  conclusions  are  necessary  for  having  the 
right  to  the  stipend  declared  ;  and  certainly  it  cannot  be  proved 
that  it  is  incompetent  now  to  try  that  point  before  the  Church 
has  ordained  another  into  the  office.  On  the  contrary,  the  only 
doubt  would  have  been,  whether  it  was  not  too  late  to  try  the 
point  if  the  Church  had  been  allowed  to  induct  another  before 
litigiosity  was  created. 

But  let  me  call  the  attention  of  your  Lordships  particularly  to 
the  conclusion  as  to  the  stipend.  You  will  remember  that  the 
terms  of  the  deed  of  presentation  dispone  the  stipend  to  the  pre- 
sentee.    By  that  deed  the  right  is  vested  in  Mr  Young. 

In  the  cases  I  have  quoted,  the  patron  was  found  entitled, 
when  the  presentee  was  illegally  rejected,  to  retain  the  stipend, 
a«  in  a  vacancy: — Observe,  not  because  of  a  vacancy  : — It 
never  was  held  or  found  that  the  patron^s  right  under  the  statute, 
when  the  presentee  was  illegally  rejected,  was  to  retain  only  for 
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pious  uses.  That  is  not  the  object  of  the  provision.  It  was 
not  found  that  there  was  a  vacancy.  On  the  contrary,  it  was 
held  that  there  was  no  vacancy  so  far  as  the  patron  was  concerned  : 
That  he  had  nominated  and  presented  to  the  parish,  and  that 
he  had  supplied  the  vacancy.  Any  other  limitation  would,  com- 
paratively speaking,  have  rendered  the  patron  useless.  The  Court 
sustained  the  claim  to  retain,  for  the  purpose  of  giving  effect  to 
the  right  of  the  patron  and  the  presentee ;  and  hence,  as  the  pa- 
tron is  entitled  to  retain,*—- why,  in  a  question  between  him  and 
the  presentee,  the  right  is  vested  in  the  latter  by  the  gift  in  the 
presentation.  And  as  the  patron  can  withhold  the  stipend  from 
any  other  party,  because  his  presentee  was  illegally  rejected, — So 
on  that  very  ground  the  presentee  will  be  entitled  to  the  stipend 
from  him  under  his  own  deed  of  gift. 

In  the  same  manner  it  is  quite  plain  that  when  we  come  to  the 
question  with  the  collector  of  the  Widows'  Fund,  They  could  not 
claim: — For  they  only  obtained,  (by  the  consent  of  the  patrons,)  a 
right  to  the  stipend  in  the  ordinary  case  o{  vojcancies  {or  the  half- 
year,  during  which  the  patron  might  apply  it  to  pious  uses  in  the 
parish.  But  the  very  ground  of  the  decisions,  finding,  when  the  pre- 
sentee has  been  illegally  rejected,  that  the  patron  might  withhold 
that  stipend  from  any  other  person  inducted,  was  truly,  that,  in  a 
question  with  the  patron,  there  was  no  vacancy,  because  he  had 
duly  presented.  And  so  it  is  plain,  that  if  the  claim  on  the  part 
of  the  widows'  fund  in  this  case  should  be  brought  against  the 
patron,  it  must  fail. 

But  how  can  my  learned  friend  exclude  my  trial  of  the  ques- 
tion with  the  presbytery,  by  saying  that  I  may  fail  with  the 
Widows'  Fund  ?  Why,  I  am  entitled  to  have  every  thing  found 
against  the  presbytery, — (if  I  am  otherwise  right  in  my  conclu- 
sions)— which  will  be  necessary  to  enable  me  to  try  that  question, 
fairly  and  fully,  with  the  Widows'  Fund.  Indeed,  the  claim  of  the 
Widows'  Fund  can  only  be  raised  up  in  the  event  of  the  patron's 
success  in  the  present  action,  for  the  only  right  that  they  could  state 
would  be  as  in  right  of  the  patron.  And  hence  it  is  necessary  to 
make  out  the  patrons'  right  to  retain,  in  order  to  make  room  for 
their  claim.  As  in  the  case  of  Lord  Dundas,  the  stipend,  manse, 
and  glebe  must  be  withheld  from  the  person,  who  may  under 
this  act  be  inducted  by  the  presbytery,  if  I  prove  that  the  pre- 
sentee was  illegally  rejected.  Now,  then,  to  secure  that  result, 
the  declaratory  conclusions  in  this  Summons  are  necessary. 

But  further,  whether  the  obligation  imposed  on  the  presby- 
teries can  be  cUrectly  enforced  or  not,  as  it  is  settled  that  the  sti- 
pend may  be  withheld  from  any  other  whom  they  illegally  induct, 
—so  the  previous  determination  of  that  point  becomes  a  practical 
remedy,  extremely  beneficial  for  securing  the  performance  of  the 
duty  which  (say)  you  cannot  directly  enforce,  and  which  remedy, 
therefore,  it  is  only  the  more  necessary  to  give. 

Here  let  me  observe  the  manifest  perversion  made  by  the  de- 
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fenders  of  the  well  known  rule,  that  the  title  of  a  party  to  the 
stipend,  and  to  the  manse  and  glebe,  is  not  completed  until  in- 
duction.    That  was  in  truth  a  rule  for  the  protection  of  the  pa- 
tron, for,  until  induction,  he  was  entitled  to  retain  the  stipend. 
The  Church  had  no  means  of  itself,  of  giving  any  party  a  title 
to  claim  the  stipend  and  the  other  temporalities.     So  that  if  the 
patron  should  say,  these  were  to  be  withheld  till  his  presentee 
was  inducted,  he  also  might  withhold  them  from  any  other  person 
inducted.   The  object  of  this  rule  was  in  truth  to  force  the  Church 
to  receive  and  admit  his  presentee,  unless  he  was  found  not  to  be 
qualified.     But  in  the  question  between  the  patron  and  the  pre- 
sentee,— if  the  latter  is  illegally  rejected — the  rule  cannot  possi- 
bly hold  ;  for,  against  the  patron,  the  presentee  has  an  unqua- 
lined  grant  from  him  of  the  stipend  and  temporalities.     It  is  not 
the  fault  of  the  presentee  that  he  has  been  illegally  rejected, — it 
is  a  wrong  of  which  he  complains  as  much  as  the  patron, — and 
hence  he  comes  forward,  and  may  irresistibly  plead  as  against  the 
patron,  that  when  the  latter  has  been  found  entitled  to  withhold 
the  stipend  and  temporalities  from  the  person  inducted  by  the 
Church,  because  the  presentee  was  duly  presented  and  illegally  re- 
jected, such  a  decision  only  the  more  obliges  the  patron  to  give 
eflPect  to  his  own  grant  in  favour  of  the  presentee,  and  the  more 
entitles  the  latter  to  demand  from  him  the  benefit  of  that  grant. 
It  is  in  truth  jus  tertii  to  the  presbytery,  what  the  patron  does 
with  the  stipend,  as  he  is  not  bound  to  apply  it  to  the  pious  uses 
of  the  parish  in  such  a  case  as  the  present.     The  presentee  is  in 
truth  the  assignee  of  the  patron.     I  apprehend  the  patron  could 
not  withhold  from  the  presentee ;  at  all  events,  in  the  present 
case  the  presentee  appears  with  his  concurrence  and  in  his  right. 
But,  while  I  have  thought  it  thus  necessary  to  explain  the  ob- 
ject of  the^r*^  conclusion  as  to  the  stipend,  you  will  observe,  that 
the  Summons  concludes  alternatively  that  the/^a^ronjis  entitled  to 
retain  the  stipend.     Now  to  the  competency  of  that  conclusion  I 
heard  no  objection  at  all.    It  surely  cannot  be  said  that — when  it  is 
competent  to  have  such  right  found  after  the  induction  of  another 
man,  and  when  the  wrong  done  by  that  ordination  is  irremedi- 
able,— it  is  incompetent  to  try  it  before  the  ordination,  when  the 
presentee  may  still  be  taken  upon  his  trials, — when  such  a  deci- 
sion is  one  of  the  remedies  most  likely  to  secure  his  being  taken 
on  trials,  and  practically  to  prevent  before  hand  the  ordination  of 
another. 

But,  at  all  events,  being  the  established  right  of  the  patron,  in 
the  event  of  the  wrong  being  completed,  why — upon  the  ordina- 
ry principles  in  the  law  of  Scotland  as  to  the  objects  of  an  Action 
of  Declarator, — as  soon  as  the  question  is  raised  by  the  effect  of 
his  presentation  being  disputed,  and  by  the  illegal  rejection  of 
his  presentee,  the  patron  has  an  unquestionable  right  to  have  the 
fuU  extent  of  his  rights  declared,  and  to  have  it  found  that,  if  that 
rejection  is  persisted  in,  and  until  the  presentee  is  inducted,  (if 
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qualified)  the  occasion  has  arisen  for  that  established  right  of  re* 
taining  the  stipend. 

These  are  all  trite  points  in  regard  to  an  action  of  declarator,  as 
to  which,  when  the  questions  are  separately  considered,  I  am  per- 
suaded that  your  Lordships  will  entertain  no  doubt.     But  there 
has  been  great  confusion  throughout  the  argument  of  my  learn, 
ed  friend.     The  questions  as  to  the  legality  of  the  Veto^  and  the 
powers  of  the  Assembly,  were  mixed  up  in  every  part  of  his  speech 
with  the  separate  question  as  to  the  jurisdiction  of  this  Court, 
and  the  extent  to  which  it  would  interfere :  And  again  the  objec- 
tion as  to  the  competency  of  the  present  conclusions  of  this  Sum- 
mons, which  was  stated  to  be  a  separate  question,  was  equal- 
ly mixed  up  with^he  general  question,  as  to  the  jurisdiction  of 
this  Court,  and  the  purposes  for  which  that  jurisdiction  should 
be  exercised.     Those  three  questions  are  perfectly  distinct  and 
separate.     I  may  have  been  right  in  the  two  first  branches,  and 
yet  I  may  not  have  raised  a  competent  action.     But,  then,  in 
considering  this  latter  point,  as  to  the  competency  of  the  conclu- 
sions of  the  present  summons,  you  must  give  me  the  full  aid  and 
benefit  of  all  the  points,  which  I  assume  that  I  have  established  in 
discussing  the  previous  questions :  And  the  only  objections,  strict- 
ly relevant  and  competent  in  this  view,  to  this  present  Summons, 
must  then  be  objections  to  the  action,  as  not  consistent  with  the 
points  previously  made  out  to  the  satisfaction  of  the  Court.  Now, 
after  full  consideration  of  the  subject,  it  humbly  appears  to  me 
that  the  objections  taken  to  this  present  Summons  are  in  truth 
just  a  repetition,  in  another  form,  of  the  objections  to  the  juris- 
diction of  the  Court,  and  would  necessarily  exclude  any  sum- 
mons with  any  conclusions,  because  they  would  exclude  any  in- 
terference or  exercise  of  jurisdiction    by    the  Court  with  the 
Church,  in  the  matter  in  question,  to  any  extent  whatever. 

IV.  'The  last  point  I  do  not  mean  to  resume  or  discuss  sepa- 
rately. I  have  already  shown  you^Jirsty  that  there  was  no  acqui- 
escence in  the  proceedings  of  the  Assembly, — I  have  already 
shown  you,  secondly^  that  in  order  to  make  the  civil  action  com- 
petent, it  was  not  necessary  to  carry  the  rejection,  in  respect  of  the 
veto,  by  appeal  to  the  deneral  Assembly, — indeed  one  of  my  fun- 
damental objections  to  the  Veto  is,  that  I  could  have  obtained  no 
redress  by  appeal,  since  no  appeal  is  permitted,  because  there  is 
no  deliberative  or  judicial  judgment  of  the  presbytery  at  all. 

My  Lords,  after  the  length  of  this  argument,  it  would  be  un- 
pardonable to  recapitulate, — it  would  be  even  unpardonable,  in 
expressing  my  gratitude  for  the  attention  I  have  received,  to  do 
it  at  greater  length  than  simply  by  thanking  your  Lordships. 

My  Lords,  I  trust  I  have  shown  good  grounds  in  law  for  de- 
cree in  terms  of  the  conclusions  of  this  Summons. 
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Tuesday y  December  12,  1837. 


The  Lord  President. — "  Mr  Solicitor-Gekeral.'* 

The  Solicitor-Gekeral. — In  rising  to  reply  on  the  part  of  the 
defenders^  however  reluctant  to  waste  a  moment  in  prefatory  re- 
mark, I  must  be  permitted  to  say,  that  I  approach  the  present 
case  with  the  greatest  anxiety,  whether  I  consider  its  importance 
to  the  country  at  large,  or  the  magnitude  and  variety  of  the  to- 
pics which  have  been  drawn  into  argument.  One  might  natural- 
ly expect,  that,  in  a  discussion  of  this  kind,  the  ground  should  be 
narrowed  as  the  debate  advanced, — that  the  lists  should  be  con- 
tracted in  the  hour,  as  it  were,  of  mortal  strife.  But  it  often 
happened  otherwise,  and  in  this  case  remarkably  so;  for  the 
field  grew  wider,  and  more  wide,  as  the  conflict  was  prolonged ; 
position  after  position  was  taken  up  by  both  parties ;  till  at  last 
they  were  in  danger  of  abandoning  altogether  the  points  on  which 
alone  the  contest  turned. 

It  shall  be  my  endeavour  in  these  observatioas  to  throw 
out  of  view  a  great  deal  of  matter,  superfluous  and  iri^levant, 
as  I  conceive,  that  has  been  introduced  into  the  discussion  ;  and 
to  recall  your  Lordships'  attention,  directly  and  immediately,  to 
the  questions  upon  which  the  case  really  hinges,  and  to  the 
considerations  necessary  for  its  decision.  Nor  shall  I  resume  the 
argument  which  the  Procurator  submitted  on  the  plea  of  personal 
exception — my  object  being  rather  to  make  an  addition  to  some 
part  of  his  reasoning,  than  to  go  over  a  second  time  what  he  has 
80  ably  stated. 

In  proceeding  with  the  settlement  of  a  presentee  to  a  parish, 
according  to  the  existing  law  of  the  Church  of  Scotland,  the 
course,  as  prescribed  in  all  the  institutional  books,  is  to  lay  upon 
the  table  of  the  Presbytery  the  patron^s  presentation  with  the  pre- 
sentee^s  letter  of  acceptance,  certificates  of  both  parties  having 
qualified  to  government,  and  an  extract  of  the  presentee's  license, 
if  he  is  not  already  an  ordained  minister,  and  in  possession  of 
another  cure.  The  presentee  is  then  appointed  to  preach  on  one 
or  two  Sundays  in  the  church  of  the  vacant  parish  ;  and  a  day  is 
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also  fixed  for  the  purpose  of  moderating,  or  presiding,  in  what  is 
termed  the  Call  This  is  intimated  to  the  congregation,  who  are 
informed  that  a  presentation  has  been  lodged  in  favour  of  the 
presentee.  At  the  meeting  on  which  the  Call  takes  place,  a 
sermon  is  preached  by  a  member  of  presbytery,  who  is  appoint- 
ed to  moderate  or  preside ;  and  the  people,  at  the  conclusion 
of  public  worship,  are  invited  to  subscribe  a  Call  to  the  pre- 
sentee, the  nature  of  which  shall  be  afterwards  considered.  If 
the  (Jail  is  properly  subscribed,  it  is  laid  before  the  presby- 
tery, who,  in  the  ordinary  course,  then  pass  a  resolution 
concurring  with  or  sustaining  the  Call,  which  is  put  into  the 
presentee^s  hand ;  if  he  accept  of  it,  the  presbytery  devolve  on 
him  the  care  of  supplying  the  vacant  parish  with  public  wor- 
ship, and  appoint  trial  to  be  taken  of  his  qualifications.  This 
trial  proving  satisfactory  to  the  presbytery,  he  is  required  to  sub- 
scribe the  formula ;  and  a  day  is  then  fixed  for  serving  the  edicts 
as  it  is  termed,  or  publicly  proclaiming  to  the  congregation,  after 
sermon,  that  the  presentee  is  to  be  ordained,  and  requiring  any 
one  who  knows  cause  against  his  admission,  to  notify  the 
same.  A  day  is  appointed  for  the  ordination,  on  which  occasion 
the  presbytery  must,  before  celebration  of  public  worship,  receive 
the  report  of  the  minister  by  whom  the  edict  was  served.  The  of- 
ficer is  then  directed  to  proclaim,  that,  if  any  one  has  objections 
to  the  life  or  doctrine  of  the  presentee,  the  presbytery  are  ready  to 
hear  them.  Any  objections  which  may  be  then  stated  must  be  im- 
mediately proved,  or  are  disregarded ;  if  no  objections  are  stat- 
ed the  presbytery  proceed  to  ordination,  and  induct  the  pre- 
sentee. 

Such  generally  are  the  steps  required  by  the  law  and  practice 
of  the  Church,  for  the  induction  of  a  clergyman  of  the  Establish- 
ment to  spiritual  connection  with  the  cure. 

In  1834,  the  General  Assembly  thought  fit  to  pass  an  interim 
Act,  which  they  at  the  same  time  directed  to  be  transmitted  to 
presbyteries  in  terms  of  the  Barrier  Act  of  the  Church,  in  order  to 
its  being  enacted  in  due  form  as  law.  By  that  interim  Act  the  Ge- 
neral Assembly  declared,  ^^  that  it  is  a  fundamental  law  of  this 
'^  Church,  that  no  pastor  shall  be  intruded  on  any  congregation 
^'  contrary  to  the  will  of  the  people ;  and  in  order  that  this  prin- 
^*  ciple  may  be  carried  into  full  effect,  the  General  Assembly,  with 
"  the  consent  of  the  majority  of  presbyteries  of  this  Church  do 
*•  declare,  enact,  and  ordain,  that  it  shall  be  an  instruction  to 
«<  presbyteries,  that  if,  at  the  moderating  in  a  Call  to  a  vacant 
«<  pastoral  charge,  the  major  part  of  the  male  heads  of  families, 
^'  members  of  the  vacant  congregation,  and  in  full  communion 
«'  with  the  Church,  shall  disapprove  of  the  person  in  whose  fa- 
'<  vour  the  Call  is  proposed  to  be  moderated  in,  such  disapproval 
^'  shall  be  deemed  sufficient  ground  for  the  presbytery  rejecting 


THE  SOLXC1TOK-6£N£BAL's  SPEECH.  34*1 

^  sach  person,  and  that  he  shall  be  rejected  accordingly^  and 
^*  due  notice  thereof  forthwith  given  to  all  concerned ;  but  that,  if 
^^  the  major  part  of  the  said  heads  of  families  shall  not  disapprove 
^  of  such  person  to  be  their  pastor,  the  presbytery  shall  proceed 
^  with  the  settlement  according  to  the  rules  of  the  Church  :  And 
^  further  declare,  that  no  person  shall  be  held  to  be  entitled  to 
*^  disapprove  as  aforesaid,  who  shall  refiise,  if  required,  solemnly 
^^  to  declare  in  presence  of  the  presbytery,  that  he  is  actuated  by 
^  no  factious  or  malicious  motive,  but  solely  by  a  conscientious 
**  regard  to  the  spiritual  interests  of  himself  or  the  congregation.^ 

Your  Lordships  will  observe,  that,  although  this  act  has  been 
termed  in  the  argument  a  declaratory  law,  it  is  properly  decla- 
ratory in  so  far  only  as  it  asserts,  that  it  is  a  part  of  the  funda- 
mental law  of  the  Church,  ^*  that  no  pastor  shall  be  intruded  on 
**  any  congregation  contrary  to  the  will  of  the  people.^  In  other 
respects,  and  paiticularly  in  the  regulations  which  it  proposes  for 
the  purpose  of  carrying  that  principle  into  effect,  it  is  plainly 
enactive ;  inasmuch  as  it  contains  instructions  or  directions  to 
presbyteries,  with  respect  to  what  shall  be  considered  a  sufficient 
and  adequate  Call ;  ordaining  them  to  reject  the  party,  as  not  hav- 
ing a  sufficient  Call,  where  the  major  part  of  the  male  heads  of 
families,  members  of  the  vacant  congregation,  and  in  full  com* 
munion  with  the  Church,  have  disapproved  of  the  presentee,  but 
to  sustain  the  call  as  adequate  and  sufficient  where  such  majority 
shall  not  have  disapproved  of  the  presentee,  and  to  proceed  with 
the  settlement,  as  in  the  case  of  a  sufficient  Call,  agreeably  to  the 
rules  of  the  Church  ;  and  farther  providing,  that  any  party  ap* 
pearing  to  disapprove  may  be  required  to  declare  solemnly  in 
presence  of  the  presbytery,  that  he  is  not  actuated  by  factious  or 
malicious  mo^ves,  but  solely  by  a  conscientious  regard  to  the 
spiritual  interests  of  himself  or  the  congregation.  The  Assembly, 
in  short,  lay  down  in  declaratory  words  the  fundamental  princi- 
ple of  the  law,  and  introduce  by  enactment  a  regulation  ii^  itself 
new,  for  the  purpose  of  guidmg  presbyteries  in  determining  what 
shall  be  deemed  a  sufficient  or  adequate  Call. 

The  Call,  as  will  be  immediately  shown,  was  known  in  the 
earliest  period  of  the  Church,  and  has  all  along  been,  as  it  still  is, 
essential  to  the  admission  of  an  incumbent ;  the  fundamental 
principle,  which  the  Assembly  declared^  was  beyond  all  doubt  the 
law  of  the  Church,  whatever  question  might  be  raised,  as  to  the 
regulation  proposed  for  the  purpose  of  rendering  that  principle 
more  effectual  and  more  authoritative. 

Connected  with  this  interim  act,  referring  to  it,  and  upon  the 
narrative  that  it  was  proper  to  lay  down  some  precise  and  definite 
rule  for  the  course  of  proceeding  under  it,  the  General  Assembly, 
on  the  Sd  of  June  1884,  agreed  to  transmit  to  presbyteries  certain 
regulations,  which  at  the  same  time  they  converted  into  an  interim 
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act.  It  is  not  necessary  now  to  bring  before  your  Lordships  the 
whole  of  those  regulations.  It  may  be  stated  generally,  that  by 
the^ny^  of  these  provision  is  made  for  the  presentee  preaching  in 
the  parish  church.  By  the  .fecond^  it  is  ordered  that,  on  the  day 
appointed  for  moderating  in  the  Call,  the  presbytery  shall,  in  the 
first  instance,  proceed  in  the  same  way  in  which  they  are  in  use 
at  present  to  proceed.  By  the  thhd^  that  if  no  special  objections 
are  given  in  by  the  major  part  of  the  male  heads  of  families,  being 
members  of  the  congregation,  and  in  full  communion  with  the 
church,  according  to  a  list  or  roll  to  be  made  up  in  manner  there 
directed,  the  presbytery  shall  go  on  with  the  trials  and  settlement 
of  the  presentee  according  to  the  established  rules  of  the  Church. 
By  the  fourth^  that  it  shall  be  competent  to  any  one  or  more  of 
the  heads  of  families  in  the  parish,  in  full  communion  with  the 
Church,  by  themselves,  or  by  an  agent  duly  authorized,  to  state 
any  special  objections  to  the  settlement  of  the  person  presented, 
of  whatever  nature  such  objections  may  be ;  and  that,  if  the  ob- 
jections appear  to  be  deserving  of  deliberate  consideration  or  in- 
vestigation, the  presbytery  shall  delay  farther  proceeding,  and  give 
notice  to  all  parties  concerned  to  attend,  that  they  may  be  heard. 
By  ^ejiftk  and  siopth^  provision  is  made  for  the  disposing  of  those 
special  objections,  whether  such  as  to  require  procedure  by  libel 
or  formal  charge,  or  such  as  may  be  disposed  of  in  a  more  sum- 
mary manner. 

The  seventh  and  following  regulations  to  the  thirteenth, 
inclusive,  more  immediately  touch  the  present  question.  It  is 
provided  by  the  seventh^  that  if  it  shall  happen  that,  at  the 
meeting  for  moderating  in  the  Call,  dissents  are  tendered  by 
any  of  the  male  heads  of  families,  being  members  of  the  con- 
gregation and  in  full  communion  with  the  Church,  without 
the  assignment  of  any  special  objections,  such  dissents  shall  be 
either  personally  delivered  in  writing  by  the  persons  dissenting, 
or  tal^en  down  from  their  oral  statement  by  the  moderator  or  clerk 
of  the  presbytery.  By  the  eighth  it  is  provided,  that  if  the  dissen- 
tients do  not  amount  in  number  to  the  major  part  of  persons  stand- 
ing on  the  roll,  and  if  there  are  no  special  objections  remaining  to  be 
considered,  the  presbytery  shall  proceed  to  the  trials  and  settlement. 
By  the  ntJith^  if  it  appear  that  dissents  have  been  lodged  by  an  ap- 
parent majority  of  the  persons  on  the  said  roll,  the  presbytery 
shall  adjourn  the  proceedings  to  another  meeting,  to  be  held  not  less 
than  ten  days,  and  not  more  than  fourteen  days  thereafter.  By  the 
tenth  it  is  provided,  that  if  the  presbytery  deem  it  expedient,  and 
the  person  presented  be  willing,  or  if  he  should  desire  so  to  do, 
the  presbytery  shall  appoint  him  to  preach  to  the  congregation 
in  the  interval.  By  the  twelfth^  that  in  case  the  presbytery 
at  the  second  meeting  find  that  the  major  part  of  the  persons  en- 
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titled  to  dissent  do  not  adhere  to  their  dissents,  or  if  there 
be  not  truly  a  majority  of  such  persons  on  the  roll  dissenting, 
they  shall  sustain  the  Call,  and  proceed  to  the  trials  and  settle- 
ment By  the  thirteenth^  that,  in  case  the  presbytery  shall  at 
that  meeting  find  there  is  a  majority  of  persons  on  the  roll  still 
dissenting,  it  shall  be  competent  for  the  presentee,  or  any  mem- 
ber of  presbytery,  to  require  all  or  any  of  the  persons  so  dissenting 
to  appear  before  the  presbytery,  or  a  committee  of  their  number,  at 
a  meeting  to  be  appointed,  to  declare  in  terms  of  the  resolution  of 
the  General  Assembly  ;  and  in  the  event  of  any  party  failing  to 
appear,  or  refusing  to  declare  in  the  terms  required,  his  name  shall 
be  struck  off  the  list  of  persons  dissenting.  By  the  fourteenth^ 
**  if  the  presbytery  shall  find  that  there  is  at  last  the  major 
"  part  of  the  persons  on  the  roll  dissenting,  they  shall  reject  the 
**  person  presented,  so  far  as  regards  that  particular  presentation, 
'*  and  the  occasion  of  that  vacancy  in  the  parish';  and  shall  forth- 
**  with  direct  notice  of  this  their  determination  to  be  given  to  the 
**  patron,  the  presentee,  and  the  elders  of  the  parish.**^ 

The  next  regulations  are  intended  for  the  case  of  successive 
presentations  by  the  patron,  and  for  the  case  o(Jus  devolutum  ; 
as  to  which  last  it  is  enacted,  that  where  the  presbytery  present 
the  case  shall  not  fall  under  the  operation  of  the  regulations  pro- 
posed ;  but  shall  be  proceeded  with  according  to  the  general  laws 
of  the  Church,  under  this  provision,  that  any  person  previously 
rejected  shall  be  considered  as  disqualified  to  be  presented  to  the 
parish  on  the  occasion  of  that  vacancy. 

The  remaining  regulations  are  made  for  the  purpose  of  the  pro- 
per adjustment  or  revision  of  the  roll  of  the  male  heads  of  fami- 
lies, members  of  the  congregation,  and  in  full  communion.  And 
by  the  last  regulation,  it  is  recommended  that  the  presbyteries  of 
the  Church  should  use  their  utmost  endeavours  to  bring  about  har- 
mony and  unanimity  in  the  congregation  ;  and  be  at  pains  to  avoid 
every  thing  that  might  excite  or  encourage  unreasonable  excep- 
tions in  the  people  against  a  worthy  person  that  might  be  proposed 
to  be  their  minister. 

The  regulations  thus  presented  to  the  General  Assembly  were 
also  transmitted  as  an  overture  to  presbyteries  for  their  opinion  ; 
and  converted,  like  the  more  general  declaration  and  enactment, 
into  an  interim  act. 

A  short  time  after  these  interim  acts  had  been  passed,  the  pa- 
rish of  Auchterarder  became  vacant ;  and  on  the  14th  October 
1884,  there  was  laid  on  the  table  of  the  presbytery  of  Auchterar- 
der, a  presentation  from  the  Earl  of  Kinnoull,  in  favour  of  Mr 
Young,  a  licentiate  of  the  Church,  accompanied  by  the  proper 
certificates.  The  presbytery  met,  and  on  the  27th  of  October,  they 
proceeded,  with  reference  to  the  interim  act  of  Assembly,  and  re- 
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lative  regulations,  to  sustain  the  presentatioD,  in  so  far  as  to  ap- 
point a  day  for  moderating  in  a  call  to  Mr  Young ;  and>  in  terms 
of  the. first  regulation,  appointed  two  successive  days  for  Mr 
Young's  preaching,  and  the  2d  of  December  for  moderating  in 
the  'Call.  On  the  2d  of  December  the  presbytery  met,  and 
received  a  regular  report. that  Mr  Young  had  preached  on  the 
days  appointed ;  and  after  the  ordinary  procedure,  and  public  wor- 
ship as  usual,  there  was  produced  and  read  a  Call  to  Mr  Young, 
to  be  minister  of  the  Church  and  parish  ;  and  an  opportunity  was 
given  to  the  heritors,  and  elders.*  and  heads  of  families,  and  other 
parishioners  to  sign  it.  The  Call  was  signed  for  Lord  Kinnoull, 
by  his  factor,  and  by  two  persons,  heads  of  families.  No  special 
objections  were  given  in.  The  roll  of  the  male  heads  of  families 
was  then  produced.  An  objection  was  stated  to  it,  as  not  having 
been  made  up  within  the  time,  or  in  the  manner  prescribed  by  the 
act  of  Assembly.  The  presbytery,  repelling  this  objection,  pro- 
ceeded to  give  the  parties  on  the  roll  an  opportunity  of  stating 
their  dissent ;  upon  which  certain  persons  did  personally  state 
their  dissent  and  disapproval  of  the  presentee.  Their  names 
were  taken  down  by  the  presbytery,  and  they  formed  a  large  ma- 
jority of  the  heads  of  families  on  the  roll.  The  Presbytery  then 
found,  in  terms  of  the  ninth  regulation,  thai  dissents  had  been 
lodged  by  an  apparent  majority,  and  adjourned  their  proceedings 
till  the  16th  of  the  same  month.  On  the  16th  they  again  met, 
and,  in  terms  of  the  twelfth  regulation,  proceeded  to  ascertain 
whether  a  majority  of  the  persons  entitled  to  dissent  still  adhered 
to  their  dissents.  No  dissents  were  withdrawn,  and,  notwithstand- 
ing of  opportunity  offered  in  terms  of  the  thirteenth  regulation,  no 
requisition  was  made  for  all  or  any  of  the  persons  dissenting,  to 
appear  and  declare  in  terms  of  the  act  of  Assembly.  The  Pres^ 
hjtery  accordingly  again  found  that  a  majority  of  persona  on  the 
roll  stiU  dissented. 

It  were  needless  to  trace  the  proceedings  more  in  detail.  Ap- 
peals had  been  taken  against  some  of  the  proceedings  of  the 
presbytery,  which  were  brought  before  the  synod,  and,  finally,  be- 
fore the  General  Assembly.  But  these  appeals  were  successively 
dismissed;  and,  ori  the  7th  of  July  1835,  the  presbytery  of  Auch- 
terarder,  having  met  and  considered  the  previous  proceedings,  to- 
gether with  the  sentence  of  the  Assembly,  confirming  their  judg- 
ments,—^Ae^  rejected  Mr  Toung^  the  presentee  to  Auchterarder^ 
so  Jar  as  regarded  that  particular  presentation  on  their  tablCy  or 
the  occasion  of  this  vacancy  in  the  parish^  and  directed  their  clerk 
to  give  notice  of  this  determination  to  the  patron,  the  presentee, 
and  the  eldeirs  of  the  parish  of  Auchterarder. 

It  is  this  decision  of  the  presbytery,  which  has  not  since  been 
brought  under  the  review  of  any  of  the  Church  Courts,  that  has  given 


THE  SOLICITOR-GENERAL's  SPEECH..  34^ 

rifie  to  the  action  now  before  the  Court ;  and  it  is  of  essential  im^ 
portance  to  attend  to  the  nature  of  the  action,  and  the  conclusions 
as  in  the  Amended  Summons  of  Declarator.  The  pursuers  were 
themselves  satisfied  that,  as  originally  laid^  it  could  not  be  maintain- 
edy  and,  therefore,  found  it  necessary  to  amend  their  Summons.-  It 
is  not  requisite)  however,  to  recur  to  the  objections  to  which,  in  its 
original  shape,  the  action  was  liable.  The  defenders  will  take  the 
case  in  its  present  and  amended  shape. 

The  Summons  then,  after  narrating  the  statutes  1567,  chap^ 
7,  1592,  chap.  116,  1592,  chap.  117,  and  the  10th  of  Queen 
Anne,  chap.  IS,  and  the  proceedings  of  the  presbytery  of  Auch- 
terarder,  goes  on  to  state,  that  the  judgments  or  deliverances 
of  the  presbytery,  of  date  2d  December  1834,  and  7th  July  1835, 
were  tUtra  vireSy  illegal,  and  unwarrantable,  in  so  far  as,  ^^  that, 
"  though  by  the  laws  and  statutes  before  libelled,  the  presbytery 
*'  were  bound  and  astricted  to  make  trial  of  the  qualifications  of 
'^  the  pursuer,  Robert  Young,  as  presentee  to  the  Church  and  pa- 
*^  rish  of  Auchterarder,  and  were  not  entitled  to  delegate  to,  or  de- 
*^  volve  that  duty  on  third  parties,  or  to  denude  and  abandon  their 
"  right  and  duty,  ss  a  Church  Court,  to  judge  of,  and  decide  upon, 
"  the  qualification  and  fitness  of  the  presentee  for  the  pastoral  office 
*^  and  charge  ;  and^fter  examination,  by  the  said  presbytery,  if 
**  the  pursuer,  the  said  Robert  Young,  as  presentee  aforesaid,  was 
"  found ^o  be  duly  qualified,  the  said  presbytery  were  bound  and 
^*  astricted,  as  aforesaid,  to  have  admitted  and  inducted  him  into  the 
*^  ofiice  of  minister  of  the  Church  and  parish  of  Auchterarder:^ 
Nevertheless,  though  he  is  duly  qualified  as  a  licentiate  and 
presentee^  as  well  as  in  all  other  respects,  to  be  received  and  ad- 
mitted minister  of  the  church  of  Auchterarder,  *'  and  though  no 
^'  objections  have  been  stated  against  his  qualifications,  the  presby- 
*^  tery  not  only  refused,  and  continued  to  refuse,  to  take  the  pur- 
**  suer  upon  trials,  and  to  pronounce  judgment  on  his  qualifications 
**>  as  presentee,  or  to  admit  and  receive  him  as  minister  of  the 
*'  church  and  parish  of  Auchterarder,  but  have,  by  their  sen- 
*^  tence,  rejected  him  as  presentee  to  the  said  church  and  parish^ 
**  without  trial,  without  taking  cognizance  of  his  qualifications  as 
'^  presentee,  and,  expressly,  on  the  ground  that  they  cannot  and 
**  ought  not  to  do  so,  in  respect  of  a  veto  of  the  parishioners ;  in 
'*  all  which  respects,  the  said  presbytery  and  the  individual  mem- 
"  hers  thereof  have  exceeded  the  powers  conferred  on  them  by  law, 
^*  and  acted  illegally,  in  violation  of  their  duty,  and  of  the  laws  and 
**  statutes  libelled,  and  that  to  the  serious  prejudice  of  the  patrimo- 
"  nial  rights  of  the  pursuers.'*  Therefore^  it  concludes,  to  have  it 
declared  *^  that  the  pursuer,  the  said  Robert  Young,  has  been  le* 
**  gaily,  validly,  and  effectually  presented  to  the  church  and  parish 
^^  of  Auchterarder ;  that  the  presbytery  of  Auchterarder,  and  tho 
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^*  individual  members  thereof,  as  the  only  leg^l  and  com})e- 
*^  tent  court  to  that  effect,  by  law  constituted,  were  bound  and 
*^  astricted  to  make  trial  of  the  qualifications  of  the  pursuer,  and 
*'  are  bound  still  so  to  do ;  and  if,  in  their  judgment,  after  due 
^'  trial  and  examination,  the  pursuer  is  found  qualified,  the  said 
^'  presbytery  are  bound  and  astricted  to  receive  and  admit  the 
*'  pursuer,  as  minister  of  the  church  and  parish  of  Auchterarder, 
*^  according  to  law  ;  That  the  rejection  of  the  pursuer  by  the  said 
**  presbytery,  as  presentee  aforesaid,  without  making  trial  of  his 
**  qualifications  in  a  competent  and  legal  form,  and  without  any  ob- 
**  jections  having  been  stated  to  his  qualifications,  or  against  his  ad- 
*'  mission  as  minister  of  the  church  and  parish  of  Auchterarder, 
**  and,  expressly,  on  the  ground  that  the  presbytery  cannot  and 
*^  ought  not  to  do  so,  in  respect  of  a  veto  of  the  parishioners,  was 
**  illegal  and  injurious  to  the  patrimonial  rights  of  the  pursuer, 
**  and  contrary  to  the  provisions  of  the  statutes  and  laws  libelled.^ 
Assuming  judgment  to  be  pronounced  in  terms  of  this  conclusion, 
the  Summons  proceeds :  That  it  should  be  found  and  declared 
that  the  pursuer,  Mr  Young,  has  just  and  legal  right  to  the  sti- 
pend, manse,  and  glebe,  and  other  emoluments  belonging  to  the 
church  and  parish,  together  with  subsidiary  conclusions  against 
the  collector  of  the  Ministers' Widows^  Fund,1n  whom,  by  law,  the 
stipend  of  the  vacant  parish  is  vested  ;  and  against  the  heritors  of 
the  parish  for  payment  of  the  stipend.  There  are  alternative  con- 
clusions also,  by  which,  after  a  similar  general  finding  that  the 
presentation  is  effectual,  and  that  the  presbytery  of  Auchterarder 
had  illegally,  and  in  violation  of  their  duty,  and  of  the  laws  and 
statutes  libelled,  rejected  the  pursuer,  Mr  Young,  as  presentee,  it 
is  sought  to  have  it  found  that  the  presbytery  and  the  collector  of 
the  widows'  fund  have  no  right  to  the  stipend,  but  that  the  diffe- 
rent heritors  should  be  ordained  to  make  payment  of  the  stipend 
to  the  pursuer,  Lord  Kinnoull,  as  patron. 

Your  Lordships  will  observe  that  the  only  parties  now  before 
the  Court  are  the  pursuers,  on  the  one  hand,  and  the  presbytery 
of  Auchterarder  on  the  other.  The  collector  of  the  widows'  fund, 
and  the  heritors  of  the  parish  have  been  also  called  as  defenders ; 
and  important  questions,  in  the  event  of  your  Lordships  sustaining 
the  general  plea  of  the  pursuers,  will  remain  to  be  discussed  with 
them.  But  at  present^  and  because  the  pursuers  wished  to  avoid 
certain  objections  which  had  been  taken  to  the  form  of  the  action, 
the  case  is  to  be  considered  iinth  the  presbytery  alone.  Your 
Lordships,  therefore,  have  no  concern  with  any  conclusions  as  to 
the  application  of  the  stipend.  The  only  party  before  you  as  de- 
fender is  the  presbytery,  and  the  only  question  is  the  general  ques- 
tion with  the  presbytery,  as  raised  by  the  first  declaratory  conclu- 
sion, namely,  Whether  the  presbytery,  in  proceeding  in  terms  of  the 
Act  of  Assembly  of  1834,  to  refuse  to  sustain  the  Call  in  faveur 
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of  Mr  Young,  as  a  sufficient  and  adequate  Call,  had  or  had  not 
acted  illegally  and  in  violation  of  the  laws  of  the  Church,  and 
the  statute  law  of  the  land,  and  can  be  declared  by  this  Court  to 
be  still  bound,  without  respect  to  the  proceedings  which  have  taken 
place,  to  take  the  presentee  on  trial,  and  if  found  quaUfied,  admit 
him  minister  of  the  parish. 

It  is  of  great  importance  in  the  outset, — and  it  is  for  that  reason 
I  have  recapitulated  the  circumstances  of  the  case — that  the  Court 
should  have  a  clear  view  of  what  is  the  subject  matter  of  de- 
bate, 80  as  to  exclude  many  irrelevant  and  unimportant  topics  most 
unnecessarily  introduced. 

The  action  is  purely  and  simply  an  action  of  declarator  against 
the  legality  of  the  proceedings  of  the  presbytery  under  the  act  of 
Assembly  referred  to,  which  terminated  in  rejecting  Mr  Young^s 
presenution.     It  will  be  remarked,  in  particular,  that  there  is  no 
conclusion  that  the  Right  of  Patronage  had  not  devolved  on  the 
presbytery.      There  is  no  conclusion  for   interdict  against  the 
presbytery's  proceeding  with  the  presentation  or  settlement  of  any 
other  party.     There  ie  no  demand  for  decree  to  enforce  the  pres- 
bytery's performance  of  what  the  pursuers  state  to  have  been  their 
duty.     The  conclusions  under  consideration  are  simply  and  pure- 
ly declaratory.     Th8  Dean  of  Faculty,  indeed,  has  spoken  mAch 
of  his  rijght  to  demand  interdict,  and  of  the  means  by  which 
the  decree  of  the  Court,  declaring  the  duty  of  the  presbytery  in 
the  circumstances,  may  be  enforced  ;  and  he  has  maintained  that 
these  were  matters  simply  of  remedy,  which  it  was  not  necessary 
for  the  pursuer  in  this  action  to  have  insisted  on,  and  which  were 
totally  distinct  from  the  declarator  of  their  right, — that,  if  they 
fltucceeded  in  obtaini^ng  judgment  declaratory  of  the  duty  of  the 
presbytery,  he  might  afterwards  apply  for  interdict,  or  for  a  de- 
cree in  such  terms  as  to  admit  of  its  being  enforced  by  ordinary 
process  of  law — but  that  the  remedy  was  one  thing,  and  the  right 
was  another,  and  he  could  not  be  prevented  from  having  the  right 
declared,  merely  because  he  had  not,  in  the  same  action,  introduced 
the  conclusions  which  were  necessary  for  itsenforcement.  Thedefend- 
ers  Undoubtedly  did  not  object  to  the  action,  on  the  ground  that  it 
was  a  declarator,  although  they  considered  the  nature  and  scope 
of  the  declaratory  conclusions  to  be  of  the  greatest  importance. 
With  reference,  however,  to  the  questions  raised  in  regard  both  to 
the  jurisdiction  of  the  Court,  and  the  competency  of  the  action,  the 
explanations  which  have  been  given  of  the  proposed  remedies  by 
which  the  right  contended  for  by  the  pursuers  may  be  enforced 
will  be  afterwards  considered,  and  are  very  material,  indeed,  for  de- 
termining how  far  there  is  either  jurisdiction  in  this  Court  to  sus- 
tain such  an  action  as  the  present,  or^  admitting  this  jurisdiction, 
how  far  its  conclusions  are  in  themselves  competent. 

The  points  which  have  been  successively  raised  in  this  debate 
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have  led  to  an  extensive  examination  into  the  history  and  laws 
of  the  Church  of  Scotland,  and  the  proceedings  of  her  courts  and 
legislature,  as  these  have  been  aiFected  by  the  views  of  the  different 
parties  that  from  time  to  time  have  predominated  in  her  counsels. 
On  entering  upon  this  subject,  I  am  happy  to  state  that  I  agree 
with  my  learned  friend  the  Dean  of  Faculty,— and  it  was  with 
great  satisfaction  I  heard  the  clear  and  ample  terms  in  which  he 
enounced  the  proposition, — that  the  Church  of  Scotland  is  de- 
pendent on  the  State.  With  him  I  entirely  disclaim,  and  utterly 
reject  the  doctrine  of  compact,  or,  as  it  has  been  elsewhere  termed. 
Alliance  between  Church  and  State.  My  learned  friend  who  open« 
ed  the  case  for  the  pursuer  took,  in  his  address,  a  view  of  this 
question  which  has  since  been  abandoned ;  but  he  has  little  occa* 
sion  to  regret,  that  his  able  though  respectful  argument  shall  have 
failed  in  establishing  what  has  foiled  the  extraordinary  talent,  and 
vast  erudition,  and  consummate  arroganceofthe  Bishop  of  Glouces- 
ter. When  I  say  that  the  Church  of  Scotland  is  dependent  on 
the  State,  I  do  not  mean  to  speak  of  the  Church  of  Scotland  in  a 
spiritual  sense^  as  forming  part  of  that  universal  church  which 
consists  of  all  the  elect  in  every  age  and  climate,  and  under  all  deno- 
minations,— that  Church  to  which  the  promises  were  made,  and  which 
is  assured  of  the  guidance  of  the  Spirit, — I  speak  of  the  Church 
of  Scotland  as  a  national  establishment^  possessed  of  privileges  and 
immunities,  endowed  with  property,  having  an  orderly  gradation 
of  judicatories  in  Sessions,  Presbyteries,  Synods,  and  General  As- 
semblies, and  invested  with  high  judicial,  and  not  judicial  only 
but  legislative  powers.  The  Church  of  Scotland  in  this  last  sense, 
as  regards  its  privileges  as  an  establishment,  I  agree  with  my 
learned  friend  who  last  spoke,  is  dependent  on  the  State ;  it  is  the 
creature  of  the  State  :  it  derives  its  being  and  existence  from  the 
State ;  and  I  should  not  know  how  to  address  myself  to  your  Lord- 
ships in  this  case,  if  the  necessity  of  argument  constrained  me — I 
do  not  say  to  deny — but  not  distinctly  and  explicitly  to  avow  a 
proposition  so  important  to  the  constitution. 

But,  agreeing  in  this  proposition,  I  cannot  admit  that  your  Lord- 
ships are  to  find  in  a  few  acts  of  Parliament  only,  all  the  laws 
and  constitution  of  the  Church  of  Scotland.  For  her  laws  and 
constitution  we  must  look  not  only  to  the  statute  books  of  Parlia- 
ment. We  must  look*  farther  to  the  statute  book  of  the  Church, 
for  she,  as  well  as  Parliament,  has  her  statute  book.  We  must  look 
farther  still  and  beyond  this,  to  the  unwritten  as  well  as  the  written 
law  of  the  land,  to  what  custom  and  immemorial  use  and  practice 
have  established. 

Turning,  in  the  first  instance,  to  the  records  of  Parliament,  it 
will  be  found  that  the  statutes  do  not  contain  merely  a  meagre 
recognition  of  the  kirk  to  spiritual  effects  only,  or  with  a  nice  and 
.exact  definition  of  the  bounds  and  confines  of  her  jurisdiction. 
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On  the  contrary,  there  will  be  found  a  general  acknowledgment  of 
a  charch  possessed  of  ample  powers  of  self-government,  an  acknow- 
ledgment of  an  ejnstingdisciflmen  and  judicial  and  legislative  powers, 
all  of  which  are  sanctioned  and  adopted  by  Parliament.  We  shall 
afterwards  examine  the  particular  case  of  patronage ;  but  in  the 
meantime  it  is  essential  to  consider  generally  the  constitution  of 
the  Church,  as  explained  in  the  written  and  unwritten  law  of  the 
Church,  and  of  the  land. 

Your  Lordships^  attention  may  be  here  directed,  in  the  first 
instance,  to  the  act  of  1567,  ch«  3,  which  acknowledges  and  rati- 
fies an  act  passed  in  1 560,  and  ordains  and  re-enacts  it  of  new ; 
and  that  act  embodied  and  gave  the  sanction  of  Parliament  to 
the  Confession  of  Faith  and  doctrinp,  as  then  believed  and  pro* 
fessed  by  the  Protestants  in  Scotland,  rescinding  all  statutes  in 
times  by-past  contrary  to  that  confession,  and  inconsistent  with  it 
as  a  doctrine  grounded  on  the  word  of  God.     By  the  6th  chapter 
of  the  same  Parliament  it  is  declared,  that  **  the  ministers  of  the 
**  blessed  Evangel,  whom  God  in  his  mercy  has  now  raised  up 
**  among  us,  or  hereafter  shall  raise,  agreeing  with  them  that  now 
^*  live,  in  doctrine  and  administration  of  the  sacrament,  and  the 
**  people  of  the  realm  thatprofess  Christ  as  he  is  now  offered  in  his 
•*  Evangel,'*  &c.  "  are  the  only  true  and  haly  Kirk  of  Jesus 
'^  Christ  within  this  realm  C  and  decerns  and  declares,  that  all 
and  sundry  gainsaying  the  word  of  the  Evangel  received  and  ap- 
proved as  the  heads  of  the  Confession  of  Faith  by  Parliament  in 
1560,  shall  be  no  members  of  the  Kirk,  as  professed  within  the 
realm.     It  is  by  the  7th  chapter  of  the  same  Parliament,  which 
has  been  so  much  founded  on  in  this  discussion,  that  the  exami- 
nation and  admission  of  ministers  within  this  realm  is  declared  to 
*^  be  only  in  the  power  of  the  Kirk  now  openly  and  publicly  pro- 
**  fessed  within  the  same,^  reserving  to  lay  patrons  their  right  of 
presentation.     In  1579^  eh*  68,  Parliament  again,  by  solemn  re- 
cognition, ratifies  and  approves  the  previous  acts  in  favour  of  the 
lil^rty  and  freedom  of  the  true  Kirk  of  God,  and  religion  now 
presently  possessed  within  this  realm,  together  with  the  Confes- 
sion of  Faith  of  1560;  and  by  ch.  69,  the  Parliament  declares 
and  grants  jurisdiction  to  the  Kirk  in  the  preaching  of  the  true 
word,  in  the  correction  of  manners,  and  administration  of  the  sa- 
craments ;  and  declares  that  there  is  no  other  ^^  face  of  Kirk,  nor 
*•  other  face  of  religion,  than  is  presently  by  the  favour  of  God 
^*  established  within  this  realm,  and  that  there  be  no  other  juris- 
'^  diction  ecclesiastical  acknowledged  within  this  realm,  other  than 
^'  that  which  isj  and  shall  be  within  the  same  Eirk,  or  that  which 
'^  flows  therefrom  concerning  the  premises.'"  The  Parliament  held  in 
1581  by  ch.  99,  again  acknowledged  and  ratified  the  previous  acts 
of  Parliament  in  favour  of  the  Church ;  and  in  1592,  ch.  116,  was 
pronounced  that  still  more  solemn  recognition  which,  because  it 
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makes  particular  reference  to  kirk-sessiotis,  and  to  presbyteries,  as 
well  as  synods,  and  General  Assemblies,  has  been  termed  the  chart- 
er of  presbytery.  It  were  a  great  mistake,  however,  to  suppose 
that  presbytery  was  introduced  by  the  statute  1592.  Presbytery, 
in  the  proper  sense  of  that  term,  was  coeval  with  the  Reformation, 
— it  was  synonymous  with  "  eldership,*"  though  at  first  constituted 
only  in  provincial  synods,  and  General  Assemblies,  and  not  in  the 
subordinate  districts  which  are  now  termed  presbyteries.  The 
statute  1592,  ch.  116,  ratifies,  and  approves  all  liberties,  pri- 
vileges, immunities,  and  freedoms  whatsoever  granted  to  the 
true  and  holy  church ;  and  ratifies  the  General  Assemblies  ap- 
pointed  by  the  said  kirk  ;  and  declares  that  '*  it  shall  be  lawful 
^*  to  the  kirk  and  ministers,  every  year  at  the  least,  and  oftencr, 
^  pro  re  nata^  as  occasion  and  necessity  shall  require,  to  hold  and 
"  Keep  General  Assemblies.*'  Then  follows  a  provision  for  the 
appointment  of  these  General  Assemblies  by  the  King  or  his  com- 
missioners, and  failing  their  appointment,  by  the  General  As* 
sembly  itself;  and  it  farther  ratifies  and  approves  the  sy  nodical 
and  provincial  assemblies,  '^  to  be  holden  by  the  Kirk  and  mi- 
*^  nisters  twice  ilk  year  as  they  have  heen^  and  are  presently  in 
**  use  to  do^  within  every  province  of  this  realm'^;''  and  farther 
<^  ratifies  and  approves  the  presbyteries  and  particular  sessions  ap- 
*^  pointed  by  the  said  kirk  with  the  haill  jurisdiction  and  discipline 
*•  of  the  same  kirk,  agreed  upon  by  his  Majesty  in  conference  had 
**  by  his  Highness,  with  certain  of  the  ministers  convened  to  that 
**  effect :  of  the  whilk  articles  the  tenor  follows.''  Then  follows  a 
statement  of  matters  to  be  treated  in  provincial  assemblies  and  in 
presbyteries.  The  statute  then  abrogates  and  annuls  all  acts  of 
Parliament  previously  made  in  prejudice  of  the  liberty  of  the  true 
Church  ;  and  inter  alia  in  this  repealing  part  of  the  statute  it  is 
declared  that  the  act  of  1584,  ch.  129$ — an  act  which,  as  your 
Lordships  are  aware,  was  intended  to  strike  at  the  powers  claimed 
and  exercised  by  the  Reformed  Church,  **  shall  noways  be  pre- 
*^  judicial,  nor  derogate  any  thing  to  the  privileges  that  God  has 
'*  given  to  the  spiritual  office-bearers  in  the  kirk,  concerning 
^^eads  of  religion,  matters  of  heresy,  excommunication,  coUationj 
*^or  deprivation  of  ministers^  or  any  siclike  essential  censours  spe- 
"  cially  grounded,  and  having  warrant  of  the  word  of  God."  It  pro- 
ceeds more  particularly  to  abrogate  an  act  passed  in  the  same  year, 
1584,  commissioning  the  bishops,  and  other  judges  constituted  in 
ecclesiastical  causes,  to  give  collation  to  benefices,  and  put  order 
in  all  causes  ecclesiastical ;  and  ordains  all  presentations  to  bene- 
fices to  be  directed  to  the  particular  presbyteries  in  all  time  coming, 
**  with  full  power  to  give  collation  thereupon,  and  to  put  order  to 
^*  all  matters,  and  causes  ecclesiastical  within  their  bounds^  ac- 
"  cording  to  the  discipline  of  the  Kirk:  Providing  the  foresaid 
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<«  presbyteries  be  bound  and  astricted,  to  receive  and  admit  what* 
''  somever  qualified  minister,  presented  by  his  Majesty,  or  laic  pa- 
"  trons.'' 

The  next  act,  ch.  117,  provides  that  sentence  of  deprivation  by 
presbyteries^  synods,  and   General   Assemblies,  shall  cause  the 
benefice  to  become  vacant,  and  that  the  right  of  presentation'  shall 
,fall  to  the  presbytery,  jure  devoluto^  in  the  event  of  the  patron  not 
presenting  within  the  space  of  six  months  thereafter  ;  and  declares 
that,  in  case  the  presbytery  refuse  to  admit  any  qualified  minis- 
ter presented  to  them  by  the  patron,  it  shall  be  lawful  to  the  pa- 
tron ^^  to  retain  the  whole  fruits  of  the  benefice  in  his  own  hands.'" 
There  are  various  other  statutes  containing  from  time  to  time 
a  recognition  of  the  Church,  and  regulating  various  matters  in 
which  her  rights  and  interests  are  concerned ;  but  for  the  present 
purpose  of  my  argument  it  is  unnecessary,  perhaps,  to  do  more  than 
to  refer  to  the  statute  of  the  first  Parliament  of  William  and  Mary, 
ch.  5,  which  proceeds  on  the  narrative,  that  *^  the  King^s  andQueen^s 
^^  Majesties,  and  the  three  Estates  of  Parliament,  conceiving  it  to  be 
<*  their  boundduty,  after  the  great  deliverance  which  God  hath  lately 
*^  wrought  forthischurch  and  kingdom,  in  the  first  place  to  settleand 
*'  secure  therein,  the  true  Protestant  religion,  according  to  the  truth 
"  of  God^s  word  as  it  hath  of  a  long  time  been  professed  within  this 
"  land  ;  as  also  thegovernment  ofChrisfs  church  within  this  nation, 
^'  agreeable  to  the  word  of  God,  and  most  conducive  to  the  advance- 
"  ment  of  true  piety  and  godliness,  and  the  establishing  of  peace 
**  and  tranquillity  within  this  realm ;  and  that  by  an  article  of  the 
'*  claim  of  right,  it  is  declared,  That  Prelacy,  &c.  is  and  hath  been  a 
'^  great  and  unsupportable  grievance  and  trouble  to  this  nation,  and 
^*  contrary  to  the  inclinations  of  the  generality  of  the  people  ever 
^^  since  the  Reformation,  they  having  reforAied  from  Popery  by 
^'  Presbyters^  and  therefore,  ought  to  be  abolished,^ and  that  by  an 
act  of  the  last  session  it  was  abolished.     Upon  this  narrative,  the 
statute  proceeds  to  ratify  and  perpetually  confirm  all  laws  and  sta- 
tutes made  against  Popery  and  Papists,  and  for  the  maintenance  of 
the  reformed  religion,  and  for  the  true  Church  of  Christ  within 
this  kingdom  ;  moreespecially  their  majestiesandthe  three  estates  of 
Parliament  **  ratifie  and  establish  the  Confession  of  Faith,  now  rcid 
"  in  their  presence;  andvotedandapprovenbythemasthepublicand 
*^  avowed  confession  of  this  Church,  containing  the  sum  and  sub- 
"  stance  of  the  doctrine  of  the  reformed  churches,  (which  Confes- 
*^  sion  of  Faith  is  subjoined  to  this  present  act.)     As  also  they  do 
"  establish,  ratifie,  and  confirm  the  Presbyterian  Church  government 
*'  and  discipline;  thatisto  say,  the  government  of  the  Church  by  kirk- 
'*  sessions,  presbyteries,  provincial  synods,  and  general  assemblies, 
^'  ratified  and  established  by^  1592,  ch.  116,*'  and  thereafter  receiv-  • 
*'  ed  by  the  general  consent  of  this  nation  to  be  the  only  govern- 
'*  mentofChrist^s  Church  within  this  kingdom;  reviving,  renew- 
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*^  ing  and  confirming  the  foresaid  Act  of  Parliament,  in  the  whole 
*'  heads  thereof,  except  that  part  of  it  relating  topatronages,  which 
"  is  hereafter  to  be  taken  into  consideration.^ 

Among  other  articles  of  the  G)nfession  of  Faith  thus  ratified 
and  approved,  it  is  declared  by  chap.  31 — "  For  the  better  govern- 
*^  ment,  and  further  edification  of  the  Church,  there  ought  to  be 
*^  such  assemblies,  as- are  commonly  called  synods,  or  councils.  As 
*^,  magistrates  may  lawfully  call  a  synod  of  ministers,  and  other  fit 
"^  persons,  to  consult  and  advise  with,  about  matters  of  religion;  So, 
**'  if  magistrates  be  open  enemies  to  the  Church,  the  ministers  of 
"  Christ,  of  themselves,  by  virtue  of  their  office:  or  they  with  other 
^*  fitpersons,  upon  delegation  from  their  churches,  maymeettogether 
*^  in  such  assemblies.  It  belongeth  to  synods  and  councils,  mini- 
^'  sterially  to  determine  controversies  of  faith,  and  cases  of  consci- 
*^  ence,  to  set  down  fides  and  directions  for  the  better  ordering  of 
"  the  public  worship  of  God,  and  government  of  his  Church  ; 
*^  to  receive  complaints  in  cases  of  maladministration :  andautho- 
^*  ritatively  to  determine  the  same :  which  decrees  and  determina^- 
**  tion,  if  consonant  to  the  word  of  God,  are  to  be  received  with  re^^ 
**  verence  and  submission ;  not  only  for  their  agreement  with  the 
^*  word,  but  also  for  the  power  whereby  they  are  made,  as  being 
*^  an  ordinance  of  God,  appointed  thereunto  in  his  word.^ 

It  is  unnecessary  at  present  to  refer  to  the  act  1690,  chap; 
SS,  by  which  patronage  was  abolished,  and  the  right  of  present- 
ing given  to  the  heritors  and  elders,  subject,  under  certain  limita- 
tions, to  the  approbation  or  disapprobation  of  the  people ;  ot 
to  the  act  of  Queen  Anne  1711,  by  which  patronage  was  ultimate- 
ly restored.  The  statutes  already  referred  to  show,  that  it  is 
impossible  to  take  the  most  general  survey  of  the  statute  book, 
without  seeing  the  fallacy  of  any  argument  that  would  rest  upon 
the  two  or  three  statutes  alone  that  have  been  quoted,  as  explain- 
ing and  defining  the  constitution  of  the  Church.  These  statutes 
refer  to  an  existing  discipline, — they  refer  to  presbyteries,  synods, 
and  assemblies  already  in  existence^  and  exercising  known  and  ac- 
knowledged powers.  They  do  not  create  but  recognise  an  esta^ 
blished  order  of  things.  Their  language  in  itself  is  too  vague  to 
have  been  used  if  it  had  been  their  object  to  create,  and  not  mere- 
ly to  acknowledge  and  ratify  an  actual  constitution.  To  see, 
therefore,  what  it  is  that  the  Parliament  approved  and  ratified,  your 
Lordships  must  look  to  the  practice  of  the  Church  herself,  and  to 
her  records,  and  must  find  in  her  statute  books  and  in  her  practice, 
the  more  exact  definition  and  explanation  of  that  constitution 
which  the  Parliament  generally,  and  by  reference,  sanctioned  and 
ratified.  It  is  only  by  referring  to  the  history  of  the  Church,  and 
examining  the  various  ways  in  which  the  Church  has  exercised  her 
judicial  and  legislative  powers,  that  your  Lordships  can  know  and 

4 


THR   SOLICITOR. G^KEUAL's  SPEECH.  353. 

see  what  i»  the  form  and  extent  of  her  constitution,  and  to  what 
matters  it  extends,  many  of  them  trenching  deeply  on  civil  rights, 
though  all  of  them  having  reference  to  her  own  internal  regulation. 

Thus  although,  adverting  to  the  practice  of  the  Church  as  con- 
trasted with  these  statutes,  it  may  be  remarked  in  illustration,  that 
neither  the  act  1592,  c.  116,  nor  I  believe  any  other  statu te,.con- 
tains  any  definition  of  the  powers  of  the  General  Assembly  ;  yet 
who  denies  that  the  General  Assembly  has  powers,  well  understood  - 
in  practice,  and  well  defined ;  and  how  are  these  powers  sanction- 
ed by  the  State,  except  through  the  general]  recognition  contain- 
ed in  these  statutes  in  favour  of  the  Church  and  of  her  Assemblies, 
with  reference  to  the  order  and  discipline  actually  existing  when 
these  statutes  were  passed  ?  It  is  not  a  case  in  which  the  powers 
are  especially  defined  by  statute,  or  to  be  spelled  out  as  a  matter 
of  construction ;  it  is  a  case  in  which  the  statute  sanctions  certain 
powers,  the  exercise  of  which  had  been  previously  asserted.  As 
another  instance  of  the  same  kind,  and  to  show  how  vague  the  sta- 
tutes are,  if  the  practice  of  the  Church  be  put  out  of  view,— how 
necessary  it  is,  in  short,  to  look,  not  to  the  written,  but  the  unwrit- 
ten law  of  the  land  in  the  matter, — it  may  be  observed,  that  there 
is  no  power  of  deposition  expressly  conferred  upon  presbyteries. 
It  is  given  only  to  the  higher  Assemblies ;  yet  the  power  of  pres- 
byteries to  depose  is  indisputable;  and  the  statute  1592,  ch.  117, 
assumes  them  to  have  such  power,  though  not  conferred  upon  them 
by  the  statute  or  any  of  the  previous  acts  of  Parliament. 

To  take  another  and  still  more  important  illustration,  there  is 
no  authority  in  the  act  1592,  called,  as  it  is,  the  Charter  of  Prc8« 
bytery,  or  in  any  other  statute,  for  ruling  elders  being  constituent 
members  of  the  judicatories  of  the  Church,  particularly  of  the  sy- 
nods and  assemblies ;  and  a  great  discussion,  as  your  Lordships 
must  be  aware,  arose  with  reference  to  this  subject  in  the  Assem- 
bly held  in  Glasgow  in  1688,  when  it  became  an  object  with  the 
Conrt  to  dispute  the  right  of  the  laymen  claiming  to  sit  in  that 
Assembly  as  representatives  of  presbyteries,  because  the  views  of 
the  laymen  were  strongly  opposed  to  the  Court ;  and,  except  by 
displacing  them,  the  Assembly  was  beyond  the  reach  of  Court 
influence.  The  objections,  however,  then  made  to  the  right  of  the 
lay-representatives  were  repelled  ;  and  if  any  thing  be  now  fixed 
beyond  question  in  the  law  of  the  Church,  it  is,  that  the  synods 
and  General  Assemblies  shall  consist  in  part  of  laymen,  chosen  by 
their  respective  presbyteries.  The  statute  book,  however,  is  silent 
on  this  most  important  part  of  the  constitution  of  the  Church,— a 

Eart  so  important  that  the  character  of  the  Church  of  Scotland,  in 
er  Assemblies,  her  usefulness,  her  powers  of  influencing  the 
people,  depend  in  part  on  this  peculiarity  of  her  constitution, 
which  saves  her  in  her  judicatories  and  councils  from  the  evils  and 
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abuses  of  priesthood,  and  unites  her  institutions  and  proceedings, 
her  judgments  and  her  orders,  with  the  business  of  life,  and  with 
the  ordinary  feelings  of  mankind. 

What  shall  be  said  to  another  instance  of  the  legislative  powers 
of  the  Assembly  as  to  matter  not  of  internal  regulation  only,  bat 
aifecting  the  constitution  itself  of  the  Church  ?  The  statute  1592 
gives  no  power  to  the  Assembly  to  vary  its  constituent  members, 
which,  besides,  are  no  where  discoverable  in  any  act  of  Parliament; 
and  yet  the  Assembly  has,  from  time  to  time,  laid  down  special 
schemes  of  representation,  more  particularly  by  the  act  1694,  ch. 
5,  and  by  the  act  171S,  c  6,  by  which  the  Assembly  successively 
fixed  the  proportion  which  the  representatives  of  the  several  pres- 
byteries should  bear  to  the  number  of  parishes  within  the  presby- 
tery, and  that  with  reference  to  the  number  both  of  ministers  and 
of  ruling  elders. 

It  is  difficult  to  conceive  any  instance  of  greater  power  in  mat* 
ter  of  internal  legislation  than  that  by  which  the  Church  is 
enabled  to  affect  the  constitution  of  her  supreme  judicial 
and  legislative  council.  But  this  is  not  all.  At  an  early  pe- 
riod, the  General  Assembly  of  her  own  authority  admitted  re- 
presentatives from  the  church  of  Caropvere.  In  1699,  she  ad- 
mitted representatives  from  Darien,  and  the  same  power  was  ex<- 
ercised  so  recently  as  1821,  in  the  case  of  the  representatives  then 
admitted  from  the  presbytery  of  India.  Farther,  the  Church  has 
from  time  to  time  exercised  the  power,  independently  of  any  civil 
judicatory,  of  separating  and  dividing  presbyteries  and  parishes. 
She  separated  Shetland  from  Orkney;  and,  in  1725,  divided 
Orkney  into  three  several  presbyteries.  Yet  there  is  not  to  be 
found  in  the  acts  of  Parliament  the  slightest  vestige  of  such  powers, 
which,  depending  no  doubt  upon  the  State,  and  to  be  referred  uU 
timately  to  the  State,  and  to  the  will  of  Parliament,  were  granted 
only  by  that  general  sanction  and  recognition  which  Parliament 
gave  to  the  constitution  of  the  Church,  as  established  by  practice, 
and  existing  at  the  time  when  these  several  statutes  were  passed. 

From  time  to  time  the  General  Assembly  has  made  regulations 
with  respect  to  plurality  of  offices,  prohibiting  the  holding  of  bene- 
fices with  cures,  or  prohibiting  cures  to  be  held  with  ofiices  not 
cures,  but  which  are  inconsistent  with  the  proper  discharge  of  the 
pastoral  duty. 

In  respect  of  the  qualification  of  ministers,  she  has  legislated 
repeatedly  and  very  extensively,  in  1596,  in  1638,  in  1711,  in 
1779,  and  in  1799.  She  has  passed  repeatedly  acts  in  regard  to 
simony  and  simoniacal  practices.  She  has  passed  various  enact- 
ments relative  to  the  solemnization  of  marriage,  which  have  been 
recognised  by  the  civil  courts.  She  has  legislated  over  and  over 
again  with  respect  to  the  education  of  her  probationers. 
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.  It  isin  truth  a  great  fallacy  to  assume  that  the  Church  of  Scotland 
had  no  existence  till  1592,  or  even  1560.  The  Church  of  Scot- 
land existed  previously  to  the  Reformation.  By  the  Reformation 
it  became  a  reformed  church,  changing  its  doctrines  from  those  of 
Popery  to  Protestantism  ;  and  its  government  from  that  of  Prelacy 
to  Presbytery.  But  the  changes  in  the  doctrine  and  the  polity  did 
not  make  a  new  church,  as  if  no  church  had  previously  existed  known 
to  the  law.  The  Church  remained,  but  as  a  reformed  Church.  The 
property  which  as  a  reformed  Church  she  possesses,  belonged  to  her 
previously  to  the  Reformation ;  though  in  the  revolutionary  move- 
ments which  were  consequent  on  that  great  event,  she  was  despoiled 
of  a  great  part  of  her  property,  as  she  abolished  the  hierarchy. 
But  it  is  this  circumstance,  that  there  was  the  existing  and  con- 
tinuing Church,  that  makes  so  important  in  all  these  general  sta- 
tutes, the  recognition  of  her  powers,  judicial  and  legislative,  with  re- 
ference especially  to  that  form  which  they  had  assumed,  as  the 
statutes  say,  '^  by  the  consent  of  all  the  people  living  in  this  land, 
"  for  the  purpose  of  better  doctrine  in  religion,  and  better  disci- 
*^  pline  in  the  Church.'"  When  your  Lordships  are,  therefore,  cal- 
led to  consider  what  are  the  powers  of  the  Church  with  respect  to 
collation  and  admission  of  ministers,  to  what  extent,  more  especially^ 
the  Church  has  it  in  her  power  to  regulate  the  Call, — for  we  shall 
see  immediately  that  the  Call  is,  and  has  always  been,  an  essential 
part  in  the  admission  and  collation  of  a  minister, — ^it  is  necessary 
to  enter  into  the  consideration  of  the  subject  in  regard  to  a  church 
invested  with  high  judicial  and  legislative  powers,  not  precisely  de- 
fined by  any  acts  of  Parliament,  but  the  extent  of  which  is  to  be 
discovered  in  their  operation,  by  the  varied  and  important  acts 
which,  in  the  exercise  of  them,  she  has  from  time  to  time  per- 
formed. 

When  the  statutes  1567  and  159^,  ch.  116,  are  referred  to,  it 
will  be  kept  in  view,  that  the  privileges  which  they  recogni&e, 
rather  than  bestow,  exist  in  a  church  endowed  with  such  judicial 
and  legislative  powers.  By  the  former  of  those  statutes,  it  is  ex- 
pressly declared,  that  *^  the  examination  and  admission  of  minis- 
*^  ters  within  the  realm,  be  only  within  the  power  of  the  kirk,  now 
**  openly  professed  within  the  same,  the  presentation  of  laic  patro- 
^^  nages  always  reserved  to  the  just  and  ancient  patrons  ;^  and  by 
the  latter,  the  Church  is  declared  to  have  full  power  to  give  colla- 
tion, and  to  put  order  to  all  matters  and  causes  ecclesiastical  within 
her  bounds,  according  to  the  discipline  of  the  Eirk,  under  the 
provision  that  she  should  be  bound  and  astricted  to  receive  and 
admit  whatever  qualified  minister  should  be  presented  by  his  Ma- 
jesty or  lay  patrons. 

.    Let  us  see  then  what  has  been  the  practice  followed  by  the 
Church,  and  wliat  enactments  exist  in  her  statute  book  with  refer- 
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rence  to  this  matter,  the  admission  and  collation  of  ministers,  whicfa, 
under  reservation  of  the  right  of  patronage,  is  thus*eccle8iastically 
conferred  on  her :  and  the  first  point  here  to  be  made, — and  I 
state  it  with  confidence, — is,  that  by  the  law  of  the  Church,  and  of 
the  land,  a  Call  is  an  essential  part  of  the  procedure  towards  the 
admission  and  induction  to  the  kirk. 

I  own  I  was  somewhat  surprised,  that  the  Dean  of  Faculty,  in  a 
speech  of  so  much  power,  learning,  and  research,  did  not  attach 
more  importance   to  the  subject  of  the   Call ;  for  whether  it 
has  come  to  be  a  necessary  step  in  the  induction,  on  the  principle 
that  none  should  be  intruded  into  a  parish  contrary  to  the  will  of 
the  congregation,  or  that  acceptableness  to  the  people  comes  to  be 
held  as  among  the  proper  qualifications  of  the  candidate,  of  which 
the  Church  is  the  exclusive  judge,  one  thing  is  certain,  that  with- 
out a  call  no  minister  can  be  settled  in  his  parish.     It  is  essential 
that  there  should  be  a  Call.     The  Veto  Act  professes  to  regulate 
the  Call,  and,  therefore,  it  is  of  the  last  consequence,  in  consider- 
ing  the  legality  of  that  statute  of  the  Church  of  1834,  to  look  to 
the  Call  itself,  and  to  the  right  which  the  Church  possesses,  as 
recognised  by  the  state,  to  be  vested  with  judicial  and  legislative 
powers,  to  define  and  regulate  the  Call  by  judicial  decision,  or  by 
legislative  enactment.     There  is  no  mention  of  the  Call  in  the 
statute  of  presbytery ;  and,  therefore,  it  has  been  said  that  the 
Call  can  be  no  part  of  the  law  of  the  land, — ^no  part  of  the  law  of 
the  Church  which  the  civil  courts  are  bound  to  acknowledge  or 
act  on.     I  answer,  that,  adopting  such  a  mode  of  reasoning,  one- 
half,  and  more  than  a  half  of  the  privileges  of  the  Church  would 
be  disallowed  ;  and  she  would  be  rendered  more  bare  of  honour  and 
prerogative  than  even  any  ordinary  corporation,  whose  privileges 
may  be  asserted  and  ascertained  by  an  appeal  to  the  general  prac- 
tice of  the  constitution*     If  the  Call  be  shown  to  be  a  part  of  the 
law  of  the  Church,  it  is  necessarily  a  part  of  the  law  of  the  land  ; 
because  the  law  of  the  Church  is  recognised  by  the  state ;  and,  if 
the  Veto  Act,  in  regulating  that  call,  has  not  exceeded  the  bounds 
within  which  the  Legislature  of  the  Church  is  circumscribed,  it  ig 
impossible  in  a  civil  court,  any  more  than  in  a  church  court,  to 
deny  the  lawfulness  of  its  enactments.   • 

The  Second  Book  of  Discipline  is  one  of  the  undoubted  stan- 
dards of  the  law  of  the  Church,  wherever  it  is  not  inconsistent 
with  the  acts  of  Parliament,  by  which  I  admit  it  must  be  qualifi- 
ed ;  and,  being  the  standard  of  the  Church  recognised  by  the 
State,  I  conceive  it  becomes  a  part  of  the  law  of  the  land.  In  the 
Second  Book  of  Discipline,  chapter  3,  we  find  it  laid  down,  that, 
in  the  appointment  of  ministers,  there  must  concur  the  consent  of 
the  congregation,  *'  to  whom  the  person  or  persons  beis  appointed; 
**  and  wat  no  one  should  be  intruded  in  any  oiBce  of  the  kirk» 
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**  coBtrar  to  the  will  of  the  congregation,  to  whom  they  are  ap- 
*^  pointed.^     It  is  true,  that  the  right  of  election  is  claimed  for 
the  eldership ;  and  I  do  not  mean  to  maintain  that  any  claim  which 
is  to  be  found  in  this  book  is  to  oust  the  law  of  the  land,  in  regard 
to  the  rights  of  patrons,  which  by  express  statute  are  saved ;  but 
wherever,  as  in  the  instance  of  this  principle  of  non-intrusion, 
the  rule  of  the  Church  is  consonant  with  the  law  of  the  land,  the 
principle  is  recognised  in  the  general  recognition  of  the  Church ;  and 
therefore,  I  assume  it  as  a  general  position,  which  must  be  admit- 
ted to  be  law,  that  none  should  be  intruded  in  opposition  to  the 
will  of  the  congregation.   By  an  Act  of  Assembly  passed  in  1596, 
and  which  is  found  recorded  in  the  proceedings  of  Assembly  1638, 
the  same  general  principle  is  recognised  as  an  Essential  point  on 
the  part  of  the  Church.     Thus,  in  speaking  of  the  corruptions  of 
the  office,  it  is  declared,  ^^  That  the  intrant  shall  be  posed  upon 
**  his  conscience,  before  the  great  God,  (and  that  in  most  grave 
**'  manner,)  what  movetb  him  to  accept  the  office  and   charge 
^^  of  the  roinistrie  upon  him.     That  it  be  inquired,  if  any  by  solis- 
*^  tation,  or  moyen,  directly  or  indirectly,  prease  to  enter  in  the 
**  said  office :  And,  if  it  bee  found,  that  the  solister  be  repelled ;  and 
*'  that  the  Prcsbyterie  repell  all  such  of  their  number  from  you 
^^  ing  in  the  election  or  admission,  as  shall  bee  found  moyeners  for 
^*  the  solicitor,  and  posed  upon  their  conscience  to  declare  the 
^^  truth  to  that  effect.     Thirdly,  because  by  presentations,  many 
**  forcibly  are  thrust  into  the  ministery,  and  upon  congregations,  that 
^^  utter  thereafter  that  they  were  not  called  by  God  :  It  would  bee 
*^  provided,  that  none  seeke  presentations  to  benefices,  without  ad- 
^*  vice  of  the  prcsbyterie  within  the  bounds  whereof  the  benefice 
**  is,  and  if  any  doe  in  the  contrarie,  they  to  be  repelled  as  rei 
**  ambiiua.   That  the  try^dl  of  persons  to  be  admitted  to  the  mini»- 
*'  trie  hereafter,  consist  not  only  in  their  learning  and  abilitie  to 
^'  preach,  but  also  in  conscience,  and  feeling,  and  spirituall  wisedome, 
**  and  namely  in  the  knowledge  of  the  bounds  of  their  calling,  in 
*''  doctrine,  discipline,  and  wisedome,  to  behave  himselfe  accor* 
**  dingly  with  the  diverse  ranks  of  persons  within  his  flock,  as 
**  namely  with  Atheists,  rebellious,  weak  consciences  ;  and  such 
^^  other,  wherein  the  pastorall  charge  is  most  kythed ;  and  that  he 
«(  be  meet  to  stop  the  mouthes  of  the  adversaries :  and  such  as  are 
*'  not  qualified  in  these  points  to  be  delayed  to  further  tryall ;  and 
*^  while  they  be  found  qualified.   And  because  men  may  be  found 
*^  meet  for  some  places,  who  are  not  meet  for  other,  it  would  be 
"  considered,  that  the  principall  places  of  the  realme  be  provided  by 
^^  men  of  most  worthie  gifts,  wisedome,  and  experience,  and  that 
*'  none  take  the  charge  of  greater  number  of  people  nor  they  are 
*^  able  to  discharge:  And  the  Assembly  to  take  order  herewith,  and 
^^  the  Act  of  the  provinciall  synod  of  Loutbian  made  at  Linlithgow 
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*^  to  be  urged.  That  such  as  shall  be  found  not  given  to  their 
*^  book  and  studie  of  Scriptures,  not  careful!  to  have  books,  not 
^^  given  to  sanctification  and  prayer,  that  studie  not  to  bee  powerful 
*^  and  spirituall,  not  applying  the  doctrine  to  corruptions,  which 
**  is  the  pastorall  gift,  obscure  and  too  scholastick  before  the  peo- 
**  pie,  cold,  and  wanting  of  spiritual  zeal,  negligent  in  visiting 
**  of  the  sick,  and  caring  for  the  poore ;  or  indiscreet  in  choosing  of 
*^  parts  of  the  word  not  meetest  for  the  flock,  flatterers  and  dissem- 
^^  bling  at  public  sins,  and  specially  of  great  personages  in  their 
<<  congregations,  for  flattery,  or  for  fear,  that  all  such  persons  bee 
^*  censured,  according  to  the  degree  of  their  faults,  and  continuing 
**  therein,  bee  deprived." 

In  the  acts  of  Assembly  1638,  session  23  and  24,  it  is  by  article 
SOth  expressly  stated,  ^*  Anent  the  presenting  either  of  Pastours,  or 
*^  Readers,  and  Schoolmasters,  to  particular  Congregations,  that 
^^  there  be  a  respect  had  to  the  Congregation,  and  that  no  person 
"  be  intruded  in  any  office  of  the  Eirke,  contrare  to  the  will  of  the 
"  congregation  to  which  they  are  appointed  f — "  The  Assembly 
*^  alloweth  this  articled"  That  is  to  say,  the  Assembly  of  1638  not 
only  acknowledged  this  to  have  been  a  principle  declared  by  pre- 
vious Assemblies,  but  adopt  and  reassert  the  principle. 

In  1649  patronage  was  abolished ;  and  the  General  Assembly 
published  a  Directory  for  the  election  of  ministers ;  and  it  is  not  un- 
important to  observe,  how,  upon  that  occasion,  she  proceeded,  as 
throwing  light  upon  the  views  of  the  Church  in  regard  lo  this  matter. 
The  election  at  that  time  was  in  the  session,  popularly  chosen,  patro- 
nage being  abolished,  and  there  being  no  danger  of  intrusion  by  the 
presentee  of  a  patron  against  the  will  of  the  people.  The  Church 
nevertheless  allowed  the  disapproval  of  the  majority  of  the  congrega- 
tion to  operate  rejection,  provided  the  congregation  were  notdisafiect- 
ed  or  malignant.  On  the  other  side  of  the  Bar,  it  is  contended  that 
the  disapproval  then  admitted  was  for  objections  stated,  and  by 
the  Church  held  adequate.  The  passage,  however,  does  not  ap- 
pear capable  of  bearing  this  construction  ;  and  seems  plainly  to 
import  that  tlie  Church  sustained  a  simple  disapproval  by  the  ma- 
jority without  reasons,  and  not  upon  cause  shown,  or  for  reasons 
upon  which  the  Church  Courts  reserved  power  to  decide.  The 
words  are,— ^^  But  if  it  happen  that  the  major  part  of  the 
*^  congregation  dissent  from  the  person  agreed  on  by  the  session,^' 
(which,  by  that  act,  had  the  power  of  election)  "  in  that  case,  the 
^*  matter  shall  be  brought  unto  the  presbytery,  who  shall  judge  of 
^^  the  same ;  and  if  they  do  not  find  their  dissent  to  be  grounded 
*^  upon  causeless  prejudices,  they  are  to  appoint  a  new  election  in 
**  manner  above  specified. 

*'*  But  if  a  lesser  part  of  the  session  or  congregation  show  their 
**  dissent  from  the  election,  without  exceptions  relevant  and  veri- 
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^^  fied  to  the  presbytcrie,  notwithstanding  thereof  the  presbyterie 
^^  shall  go  on  to  the  trials  and  ordination  of  the  person  elected ; 
*'  yet  all  possible  diligence  and  tenderness  must  be  used,  to  bring 
^^  all  parties  to  an  harmonious  agreement.^ 

It  seems  difficult  to  read  these  words  and  not  to  observe  the 
marked  distinction  there  laid  down  in  the  Directory,  between  a 
dissent  by  the  majority,  and  a  dissent  by  the  minority  of  the  con- 
gregation.    In  the  former  case,  no  doubt,  the  Church  reserved  it 
for  consideration,  whether  the  dissent  was  grounded  on  causeless 
prejudices ;  but  otherwise  there  was  no  inquiry  into  the  reasons 
which  had  dictated  the  dissent.     It  was  only  in  the  case  of  the 
minority  that  the  exception  was  required  to  be  relevant  and  veri* 
fied  to  the  presbytery  ;  that  is  to  say,  to  be  such  as  the  presbytery 
would  take  upon  proof,  and  in  itself, — as  operating  against  the  will 
of  the  majority, — term  an  adequate  reason  for  refusing  the  settle- 
ment.    The  same  Directory  provides,  that  where  a  congrega- 
tion is  disafiected  and  malignant,  in  that  case  the  presbytery 
should  provide  them  with  a  minister,  because  in  such  circumstan- 
ces as  these,  it  was  plain  the  congregation  could  not  be  trusted 
with  the  discretion  of  rejecting  a  candidate,  if  disagreeable  to  them- 
selves ;  and,  therefore,  in  that  particular  case,  when  the  flock  was 
tainted  with  malignancy,  but  in  that  case  only,  the  Church  reserved 
to  itself  the  power  of  compelling  the  parish  to  receive  a  minister 
against  the  disapproval  even  of  the  majority  of  the  congregation. 
In  such  a  case,  indeed,  their  disapproval  must  be  held  to  have 
arisen  exclusively  from  causeless  prejudices.     If  the  construction 
on  the  other  side  of  the  Bar  had  been  correct,  it  would  have  been 
unnecessary  to  have  introduce(^  the  different  clauses  which  the 
Directory  contains,  for  the  case  of  dissent  by  the  majority  and 
minority.     It  would  have  answered  all  purposes,  according  to 
their  views,  to  have  provided  simply,  that  no  objection  should 
be  allowed  to  the  minister  elected  by  the  session,  except  on  cause 
shown,  relevant  and  verified.     The  case  of  the  majority  is  treat- 
ed  differently  from  that  of  the  minority,  solely  because  the  rule 
of  the  Church  in  the  two  cases  was  different ;  the  Church  act- 
ing, in  the  former  case,  on  the  disapproval  of  the  majority,  un- 
less the  force  of  that  was  taken  away  by  showing  that  it  had  arisen 
from  causeless  prejudices ;  and  in  the  latter  case,  acting  only  where 
the  minority  objecting  could  show  the  sufficiency  of  the  objection 
in  point  of  law,  and  establish  its  truth  in  point  of  fact.     And  it 
will   not  be  overlooked   that   the  importance  here  attached  to 
the  wishes  of  the  majority  of  the  congregation  in  a  case  where  the 
election  of  the  minister  was  with  the  kirk-session,  proves  in  a  man- 
ner the  most  conclusive,  the  great  importance  which  at  that  time, 
and  which  has  all  along  attached  to  the  wish  of  the  congregation. 
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and  to  the  great  rule,  that  no  one  should  be  intruded  against  the 
will  of  the  people.  In  truth,  our  early  reformers  went  back  to 
the  older  and  purer  times  of  the  Church,  in  which,  if  it  were 
necessary  to  go  into  antiquarian  learning  on  the  subject,  it  were 
easy  to  prove  that  the  consent  of  the  people  had  always  been  a  con- 
stant requisite,  that  no  election  had  been  carried  into  effect  without 
consulting  the  people, — that  the  concurrence  of  the  people  was 
thought  essential  in  appointing  a  pastor  over  them.  Various  expedi«- 
ents  may  have  been  at  different  times  resorted  to  for  the  purpose  of 
superseding  this  rule,  and  reducing  the  concurrence  to  the  lowest 
possible  extent ;  but  the  necessity  of  the  concurrence  in  the  earlier 
ages  of  the  Church  was  admitted ;  and  in  asserting  the  principle, 
that  there  should  be  no  intrusion  against  the  will  of  the  congrega- 
tion, and  allowing  such  weight  to  disapprobation  by  a  majority  of 
the  congregation,  the  Reformed  Church  of  Scotland  only  adopted 
a  principle,  which  certainly  existed  in  the  earlier  ages  of  the  Church, 
and  which,  carried  more  or  less  into  effect,  might  be  traced  through* 
out  its  history. 

It  is  not  my  intention,  because  I  think  it  unnecessary  for  the 
argument,  to  follow  my  learned  friends  in  their  remarks  on  those 
dissensions  which  so  much  agitated  the  Church  of  Scotland  after 
the  act  of  1711,  under  which  the  right  of  patronage  was  restored. 
The  history  of  these  dissensions  have  a  certain  bearing  on  the  sub- 
ject, in  so  far  as  they  tend  to  show  the  strong,  and,  I  should  say, 
the  inveterate  opinion  which  prevailed  in  the  Church,  with  re- 
spect to  the  right  of  the  people  to  be  heard  in  the  choice  of 
their  pastor ;  but,  as  it  has  no  immediate  reference  to  the  point 
now  before  the  Court,  I  am  unwilling  to  extend  the  discussion 
by  adverting  to  it  at  all,  the  more  especially  that  it  is  so  fully 
and  satisfactorily  treated,  not  merely  in  some  of  the  larger  works 
connected  with  the  history  of  the  Church,  but  in  that  state- 
ment of  the  late  Sir  Henry  Moncreiff,  which,  in  the  course  of  this 
debate,  has  been  so  frequently  referred  to.  I  shall  not  follow  the 
example  of  the  other  side  of  the  Bar,  by  reading  to  your  Lordships 
detached  passages  from  that  work ;  because,  when  it  has  been  so 
much  appealed  to,  I  am  satisfied  that  your  Lordships  will  peruse 
the  whole  of  it  with  the  attention  which  it  requires,  and  which  the 
course  of  argument  adopted  renders  necessary  on  your  Lordships' 
part  for  the  decision  of  this  case.  I  cannot  but  observe,  however, 
that  I  have  seldom  known  any  document  of  the  same  importance, 
more  unjustly  used  in  argument.  It  has  been  very  partially  quot- 
ed ;  the  sense  of  it  very  imperfectly  brought  out ;  those  passages 
only  founded  on  which  seem  to  indicate  some  opinions  favourable 
to  the  pursuers,  and  all  the  rest  cast  into  the  shade.  There  can 
be  no  better  mode  of  correcting  this  unfairness,  than  by  asking 
your  Lordships  to  peruse  the  whole  of  it  attentively ;  and  when 
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the  taak  has  been  perfonned,  and  it  is  one  not  ungrateful  in  itself, 
I  have  no  doubt  it  will  be  seen,  that  the  reverend  and  revered  au< 
thor  held  no  opinions  inconsistent  with  those  which  the  presbytery 
of  Auchterarder  maintain.  He  certainly  never  maintained,  nor 
do  they  maintain,  the  right  of  the  people  to  elect  their  minis- 
ters ;  but  be  as  little  assented  as  they  do,  to  that  course  of  judicial 
proceedings  by  which  the  Call  was  reduced  to  a  mere  mockery ; 
till  at  last  requiring  year  after  year,  and  one  case  after  another,  a 
subscription  to  the  Call  more  and  more  insignificant,  an  Assembly 
was  found  so  negligent  of  its  duty  as  actually  to  sustain  the  suf- 
ficiency of  a  Call  to  which  there  was  but  one  signature  attached. 
There  is  not  in  the  whole  of  that  book,  from  beginning  to  end,  a 
single  sentence  which  could  be  turned,  by  any  ingenuity  of  con- 
struction,  into  approbation  of  those  proceedings.  He  gave  up  the 
case  as  hopeless,  despairing  to  overcome  the  resistance  of  a  party 
which  then  predominated  in  the  Church  ;  but  he  never  approved 
of  those  mcj^ures  which  had  led  to  the  overthrow  of  the  older  and 
purer  principle  of  the  Church,  nor  departed  from  the  hope  of  rec- 
tifying one  day,  by  legislative  enactment,  the  erroneous  practice 
to  which  a  train  of  judicial  decisions  had  given  sanction. 

But  in  passing  over  this  period  of  the  Church,  it  may  be  per- 
mitted,  perhaps,  to  refer  to  such  Acts  of  Assembly  as  that  of  1732, 
ch.  8,  and  there  are  several  such,  in  which  the  General  Assem- 
bly make  various  enactments  prescribing  the  mode  by  which  va- 
cant churches  should  be  planted,  where  the  presentation  had  fallen 
to  presby  teries,^ur6  devoluto^  or  by  consent  of  those  having  interest. 
I  do  not  quote  the  enactments,  because  they  do  not  bear  particu- 
larly on  the  case ;  but  I  refer  to  them  as  showing  that  the  Assem- 
bly have  always  asserted  and  exercised  the  power  of  regulating  by 
general  enactments  the  procedure  of  presbyteries  in  such  matters ; 
and,  that  they  did  not  confine  themselves  to  decide  judicially  upon 
each  case  as  it  successively  occurred ;  but  held  themselves  perfectly 
entitled  to  lay  down  a  general  rule  or  regulation  which  would  guide 
all  the  presbyteries  of  the  Church  in  conducting  the  settlement  of 
a  clergyman  in  particular  circumstances.  That  the  Assembly 
have  powers  to  make  an  act  binding  the  Church  to  this  effect  for 
a  year,  no  one  acquainted  with  the  law  of  the  Church  can  doubt ; 
and  that  that  act  becomes  a  law  of  the  Church  when,  having  been 
transmitted  to  presbyteries  and  received  their  sanction,  it  is  re- 
enacted  by  the  General  Assembly,  is  a  point  equally  clear,  and 
which  cannot  be  brought  into  question.  All  the  cases,  therefore, 
in  which  the  Church  by  interim  Act  of  Assembly,  or  by  laws, 
regularly  passed  in  terms  of  the  Barrier  Act,  has  provided  a  ge- 
neral rule  for  the  guidance  of  presbyteries  in  the  settlement  of  a 
minister,  are  strong  confirmations  of  its  right  to  mak  a  similar 
enactment  with  reference  to  the  Call. 
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But  to  follow  more  specially  the  enactments  of  Assembly  as 
illustrating  the  great  principle,  that  there  should  be  no  intrusion 
of  a  pastor  against  the  will  of  the  people,  1  might  refer  very  par* 
ticularly  to  the  act  17S6,  ch.  14,  in  which,  alarmed  at  the  extensive 
secession  of  Ebenezer  Erskine,  and  his  followers,  and  with  a  view  to 
bring  back  the  straying  flocks  to  the  sheepfold  of  the  Church,  ^^  The 
*^  General  Assembly,  considermgfrom  Act  of  Assembly,  August  6, 
"  1575,  Second  Book  of  Discipline,  Chap.  3.  Par.  4,  6,  and  &,  regis- 
*^  trate  in  the  Assembly  books,  and  appointed  to  be  subscribed  by  all 
*^  roinist^s,  and  ratified  by  Acts  of  Parliament,  andlikeways  the  Act 
^^  of  Assembly  16S8,  Decemberl  7th  andlSth,  and  Assembly  1715, 
^^  Act  9th,  That  it  is,  and  has  been  since  the  Reformation,  the  Prin- 
"  cipleof  this  Church,  that  no  minister  shall  be  intruded  into  any  pa- 
**  rish  contrary  to  the  will  of  the  congregation,  do  therefore  serious- 
^^  ly  recommend  to  all  judicatories  of  the  Church  to  have  a  due 
^'  regard  to  the  said  principle  in  planting  vacant  congregations ; 
^'  and  that  all  presbyteries  be  at  pains  to  bring  about  harmony 
'^  and  unanimity  in  congregations,  and  to  avoid  every  thing  that 
'^  may  excite  or  encourage  unreasonable  exceptions  in  people  against 
"  a  worthy  person  that  may  be  proposed  to  be  their  minister,  in 
^^  the  present  situation  and  circumstances  of  the  Church,  so  as 
**  none  be  intruded  into  such  parishes,  as  they  regard  the  glory  of 
^^  God,  and  edification  of  the  body  of  Christ.^ 

In  this  act,  which  is  entitled,  *^  Act  against  the  intrusion 
^^  of  ministers  into  vacant  congregations,  and  recommendation  to 
"  presbyteries  concerning  settlements,^  the  Second  Book  of  Disci- 
pline is  again  expressly  ratified,  as  containing  the  law  of  the  Church, 
and  authoritative  of  the  great  principle  solemnly  asserted,  that  no 
minister  shall  be  intruded  into  a  parish  contrary  to  the  will  of  the 
congregation.  To  say  that  this  was  an  idle  statute,  that  its  au- 
thors intended  nothing  by  it,  or  that  no  party  expected  anything 
from  it,  is  an  assertion  for  which  there  appears  to  be  very  little 
foundation.  It  may  be  very  true,  that  the  party  which  permitted 
that  statute  to  pass  did  not  imagine  it  diminished  their  power ;  and 
that  the  party  to  whom  it  was  granted  as  a  boon  might  not  have 
gained  by  it  any  great  or  practical  advantage  in  the  assertion  of 
their  peculiar  principles  ;  but  it  still  remains  on  the  statute  book 
of  the  Church,  and  it  is  in  that  view,  and  in  that  view  itself,  of 
value  as  a  solemn  recognition  of  the  great  principle  which  the 
party  most  in  favour  of  patronage  could  not  venture  to  deny, — 
which  those  who  most  maintained  the  right  of  the  people  to  co- 
operate in  the  settlement  of  the  minister  were  satisfied  with  having 
so  declared,  in  the  hope  that  better  times  might  arise  for  carrying 
it  into  practical  effect. 

But  what  shall  be  said  by  those  who  would  deny  the  existence 
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of  the  CtU  as  really  fonning  an  essential  part  of  the  law  and  prac- 
tioe  of  the  Church,  when  I  turn  to  the  enactments  1763  and  1759. 
In  the  former  of  these  years  an  act,  ch.  6,  was  passed  against  si- 
moniacal  practices ;  and  the  General  Assembly  declare,  that  if, 
upon  inquiry,  ^^  it  shall  be  found,  that  any  minister  or  probationer 
*^  hath  obliged  himself,  or  that  his  friends  before  his  settlement, 
^'  and  in  order  to  promote  the  same,  have  obliged  themselves, 
*'  upon  the  account  of  the  candidate,  that  he  shall  not  during  his 
^*  incumbency  commence  any  process  agaftist  the  heretors  for  aug- 
**  mentation  of  stipend,  reparation  of  manse,  office-houses,  or  en- 
<*  larging  his  glebe ;  or  shall  have  become  bound  in  any  sum  or 
^^  sums  of  money,  or  any  prestation  to  the  patron,  or  persons 
^*  connected  with  the  patron,  in  order  to  procure  the  presentation, 
*^  or  to  the  heretors  or  others  concerned,  in  order  to  obtain  a  con-- 
**  currence  with  the  said  presentation^  or  otherwise  to  procure  a 
**  Call  to  a  vacant  parish  or  has  entered  into  any  simoniacal  pac- 
*'  tion  or  practice  for  that  effect ;  that  such  presbytery  lay  a  repre- 
**'  sentation  of  the  said  matter  before  the  General  Assembly,  that 
^'  the  Procurator  for  the  Church  may  have  orders  to  raise  and 
^^  carry  on  a  process  of  reduction,  of  such  bargains,  or  obligations 
*^  before  the  Court  of  Session,  and  also  the  Assembly  do  hereby 
'^  declare  it  a  just  cause  of  deposition  in  ministers,  or  of  taking 
*^  away  the  licence  of  a  probationer ;  and  ordain  presbyteries  to 
^^  proceed  to  such  sentences  against  all  such  ministers  and  proba- 
^^  tioners  as  shall  be  hereafter  found  to  have  either  entered  into  such 
^^  bargains  themselves,  previous  to  their  settlements,  or  who  shall 
^*  after  their  settlements,  homologate  the  deed  of  their  friends,  and 
**  do  not  immediately  when  they  come  to  the  knowledge  of  it,  in- 
^*  timate  the  same  to  the  presbytery  of  the  bounds.^ 

Again,  a  similar  act  was  repeated  in  1759,  in  which  it  was  ex- 
pressly provided,  that  if,  upon  inquiry,  it  should  be  found  that 
any  minister  or  probationer,  or  his  friends  before  his  settlement, 
and  in  order  to  promote  it,  had  obliged  himself  not  to  commence 
during  his  incumbency  any  process  against  the  heritors,  &c.  or  to 
become  '^  bound  in  any  sum  or  sums  of  money,  or  any  prestation 
^*  to  the  patron,  or  person  connected  with  the  patron,  in  order  to 
^  procure  the  presentation,  or  to  the  heretors  or  others  concerned, 
^^  in  order  to  obtain  a  concurrence  with  the  said  presentation,  or 
*'  otherwise  to  procure  a  Call  to  a  vacant  parish,  or  has  entered 
**  into  any  simoniacal  paction,  or  practice  for  that  effect,^"  then  the 
presbytery  is  directed  to  lay  the  mattter  before  the  General  As- 
sembly, that  the  Procurator  of  the  Church  may  have  orders  to 
carry  on  the  necessary  legal  proceedings  ;  and  the  Assembly  far- 
ther declare  that  such  facts  so  proved,  shall  be  a  just  cause  of  the 
deposition  of  ministers,  or  of  taking  away  the  license  of  probationers, 
'^  and  ordain  presbyteries  to  proceed  to  such  sentence  against  all 
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*^  such  miniBters  and  probationers  as  shall  hereafter  be  found  ta 
<(  have  entered  into  such  practices  themselves,  previous  to  their  set- 
<  tlement,  or  who  shall  after  their  settlement  homologate  the  deed 
*^  of  their  friends.'"  In  the  same  act  it  is  farther  declared,  that,  if 
any  such  simoniacal  practice  should  be  carried  on  by  any  person 
whatever,  in  order  to  the  promoting  or  procuring  any  benefice  or 
office  in  the  Church,  to  any  minister  or  probationer,  though  with- 
out his  consent  or  approbation,  yet,  if  such  minister  or  proba- 
tioner should  afterward^e  told  or  informed  of  such  practices,  and 
should  not  intimate  the  same  to  the  presbytery  of  the  bounds,  at 
then:  first  meeting,  after  he  has  received  the  information,  he  should, 
if  a  minister,  be  deposed,  if  a  probationer,  be  deprived  of  his  li- 
cense. 

Is  it  possible,  after  these  statutes,  to  doubt  that  the  call  is  an 
essential  part  in  the  spiritual  induction  of  a  minister,  when  you 
£nd  the  church  in  defining  simony,  and  there  can  be  no  doubt 
of  its  right  to  regulate  its  discipline  in  that  matter,  declaring,  that 
any  obligation  granted  by  a  candidate  or  probationer  or  his  friends 
to  procure  concurrence  to  a  call,  shall  constitute  simony,  shall  be 
held  to  annul  the  induction,  and  to  subject  that  minister  to  depo* 
sition,  and  the  probationer  to  a  recall  of  his  license  ?  It  is  pre- 
cisely on  the  same  ground  with  money  paid,  or  obligation  under- 
taken, to  the  patron, — it  is  just  as  much  simony  under  the  statutes 
to  purchase  a  concurrence  in  the  Call,  as  to  purchase  the  presen- 
tation ;  and  you  will  not  overlook,  that  the  Call  is  here  used  not 
for  the  case  where  the  right  of  patronage  is  in  the  heritors  and 
elders,  nor  for  the  case  of  a  call  at  large,  as  it  is  termed,  where  the 
presbytery  are  exercising  their  right^'ur^  devQlutoj  but  it  is  put 
in  the  case  of  a  party  holding  a  presentation  from  a  lay  patron,—- 
the  call  referred  to  in  the  act  being,  that  concurrence  of  the  peo- 
ple, which,  according  to  the  fundamental  principle  and  the  establish- 
ed practice  of  the  Church,  was  required,  as  well  as  the  presentation, 
to  authorize  the  collation  to  the  benefice. 

Last  of  all,  and  even  after  that  series  of  decisions  on  which  the 
pursuers  have  so  much  relied,  you  have  the  General  Assembly,  in 
1782,  passing  a  declaratory  act  concerning  the  moderation  of 
Calls,  by  which,  ^^  Upon  a  motion  that  the  resolution  of  the  Assem- 
*^  bly  respecting  the  moderation  of  calls  should,  for  the  satisfaction 
<^  of  all  concerned,  be  converted  into  a  declaratory  act,  and  printed 
<*  amongst  the  Acts  of  Assembly,  the  General  Assembly  agreed 
<^  thereto,  without  a  vote ;  and,  in  terms  of  said  resolution,  did,  and 
^<  hereby  do,  declare,  that  the  moderation  of  a  call,  in  the  settlement 
<^  of  ministers,  is  agreeable  to  the  immemorial  and  constitutional 
*<  practice  of  this  Church,  and  ought  to  be  continued."^  And  it  is  re- 
markable, as  appears  firom  the  proceedings  of  that  Assembly,  print- 
ed in  an  abridgement  at  the  end  of  the  acts  for  that  year,  that,  upon 
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diis  occasion,  two  motions  had  been  made.  The  first  was,  ^*  that 
**  the  Assembly  declare,  that  the  moderation  of  a  call  is  agreeable 
^  to  the  immemorial  practice  of  the  Church  ;  but  not  having  suf- 
*'  ficient  evidence  laid  before  them,  that  any  presbyteries  had  de- 
**  parted  so  far  from  established  usage  as  to  lay  aside  the  modera« 
'^  tion  of  a  call  in  the  settlement  of  a  minister,  dismiss  these  over- 
^^  tures  as  at  this  time  unnecessary.^  The  overtures  were  from 
the  synods  of  Perth  and  Stirling,  and  Fife,  and  other  synods. 
The  opposite  motion  was,  <^  That  the  Assembly  declare  that  the 
'*  moderation  of  a  Call  in  settling  a  minister,  is  agreeable  to  the 
*^  immemorial  and  constitutional  practice  of  this  Church,  and  ought 
*^  to  be  continued.  And  on  the  question  being  put,  the  second 
^*  motion  carried;  and  the  General  Assembly  declare  accord- 
«  ingly.'' 

Your  Lordships  will  then  observe,  in  the  first  place,  that  both 
parties  were  agreed  in  holding,  that  the  moderation  of  a  Call  was 
agreeable  to  the  immemorial  practice  of  the  Church ;  but  a  majo- 
rity of  the  Assembly  oould  not  dismiss  the  overtures  as  unneces- 
sary, on  the  ground  that  there  was  not  sufiicient  evidence  before 
them,  that  presbyterieshad departed  so farfromtheestablished usage 
as  to  lay  aside  the  moderation  of  a  Call ;  but  thought  it  better,  waiv. 
ing  that  inquiry  of  fact,  to  give  no  sanction  to  any  relaxation  which 
might  have  occurred  in  the  practice  of  the  Churchy  While,  however, 
they  asserted  the  principle  as  agreeable  to  the  immemorial  usage  and 
constitution  of  the  Church,  they  declared  it  ought  to  be  continued. 
Last  of  all,  your  Lordships  will  find,  that,  according  to  the  daily 
practice  of  the  Church,  no  minister  io  settled  without  a  Call.  Dr  Hill, 
in  his  work  upon  the  Practice  of  the  different  Judicatories,  mentions, 
among  the  difi^erent  steps  of  induction,  the  moderation  in  the  Call. 
And  when  the  presentee  comes  to  be  ordained,  after  all  his  trials 
are  passed,  he  is  obliged,  in  the  face  of  the  congregation,  to  answer 
various  questions,  and  among  others,  '^  Have  you  used  any  undue 
**  method,  either  by  yourself  or  others,  in  procuring  this  Call  ? 
**  Do  you  accept  of,  and  close  with,  the  Call  to  be  pastor  of  this 
*^  parish ;  and  promise,  through  grace,  to  perform  all  the  duties  of 
^  a  faithful  minister  of  the  Gospel  among  this  people  ?""  If  the 
presentee  were  unable  to  answer  the  first  of  these  questions  put 
to  him  in  a  satisfactory  manner, — if  any  undue  methods  had  been 
used  to  procure  that  Call,  which  is  now  represented  as  of  no  con- 
sequence in  a  settlement,  he  must  be  subjected,  under  the  acts  of 
Assembly  1753, 1759,  to  the  penalties  of  deposition  or  deprivation 
of  license ;  and,  therefore,  your  Lordships  have,  in  the  daily  practice 
of  ordination  and  procedure  which  it  is  necessary  to  observe  in  the 
induction  of  a  clergyman  to  a  parbh,  the  most  satisfactory  and  con- 
clusive evidence  that  the  Call  is  not  a  mockery, — is  not  a  dead 
thing,  but  a  living  principle,  which  is  yet  in  observance.    It  seems 
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impossible,  after  these  indications,  to  doubt  that  the  Call  is  an  es- 
sential part  of  the  procedure  in  the  settlement  of  a  parish ;  and 
that  the  declaration  of  the  Assembly  in, the  act  of  178S  was  com- 
pletely warranted  by  the  written  law  of  the  Church« 

This  part  of  the  case  is,  however,  so  important,  that,  before  leav* 
ing  it,  I  must  be  permitted  to  call  your  Lordships^  attention  to  the 
extent  to  which  the  principle  was  operated  upon  subsequent  to 
1711,  when  the  right  of  patronage  was  restored.  The  cases  pre- 
vious to  that  time,  at  least  subsequent  to  the  restoration  of  presby- 
tery after  the  Revolution,  are  of  less  importance,  because  they  re- 
late to  the  period  when  patronage  was  vested  in  the  elders  and  he- 
ritors, and  when  the  election,  therefore,  of  the  minister  was  in  the 
hands  of  the  people. 

It  was  observed  by  my  learned  friend,  the  Procurator,  that  the 
published  records  of  the  Church  were  very  meagre  and  imperfect, 
in  regard  to  the  judicial  proceedings ;  and  on  this  account  he  re- 
ferred only  to  two  cases  which  he  observed  in  the  printed  acts.  I 
have,  since  that  time,  looked  more  extensively  into  these  acts ; 
and  my  learned  friend,  Mr  Dunlop,  has  made  some  farther  in- 
quiries, by  such  examination  of  the  records  themselves  as  the  li- 
mited time,  and  the  state  of  the  Church  records,  which  it  is  at 
present  very  difficult  to  consult,  would  allow.  The  result,  how- 
ever, has  been,  that,  from  1712  downwards,  therewas  scarcely  a  year 
in  which  a  case,  or  cases,  had  not  occurred  in  which  the  Assem- 
bly had  been  required  to  adjudicate  a  question  raised  as  to  the 
sufficiency  of  a  Call.  The  Call  has  been  considered  all  along,  a 
step,  in  itself  so  important  and  essential,  that  questions  have  been 
again  and  again  raised  whether  the  Call  was  adequate ;  and  in  not 
one  of  these  cases,  even  down  to  the  present  day,  has  it  ever  been 
held,  even  by  the  party  most  adverse  to  the  popular  interests,  that 
a  Call  could  be  dispensed  with ;  or  that  it  was  an  irrelevant  point 
of  consideration,  whether  the  Call  was  sufficient. 

The  general  progress  of  the  decisions  of  the  Assembly  in  each 
particular  case  has  been  already  fully  explained  to  your  Lordships, 
and  will  be  found  very  clearly  laid  down  in  ^the  statement  of  Sir 
Henry  Moncreiff.  The  party  who  latterly  got  possession  of  the 
Assembly  and  ruled  its  judgments,  went  on,  by  consecutive  deci- 
sions, to  reduce  the  amount  of  the  concurrence  required.  7'heir 
influence  was  greatest  in  the  Assembly ;  and  it  was  long  before 
the  corruption,  if  it  may  be  so  called,  was  sensibly  felt  in  the 
synods  and  presbyteries.  In  these  lower  judicatories  of  the  Church, 
more  removed  from  the  influence  of  a  predominant  party,  the  ade- 
quacy of  the  Call  was  always  considered  as  a  serious  question ;  and 
Calls  were  again  and  again  rejected  by  presbyteries  and  synods, 
where  the  Assembly  sustained  them  upon  appeal.     It  was  not  till 
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the  case  became  desperate  that  the  inferior  judicatories  followed 
the  rule  of  decisions  which  had  been  laid  down  by  the  Assembly. 

In  the  earlier  years  after  1712,  there  does  not  appear  a  single 
case  where  a  patron  insisted  on  his  presentee  being  settled.  In 
many  cases  there  is  no  mention  of  the  patron  at  all ;  in  others  the 
patron  is  stated  to  have  waived  his  right,  or  to  have  concurred 
with  one  of  the  parties,  where  there  was  a  competing  Call.  But 
in  all  of  those  cases  the  decision  of  the  Assembly  proceeds  on  the 
Call ;  and  the  judgment  pronounced  by  the  Assembly  is  uniform* 
Iv  sustaining  the  Call^  or  dismissing  the  Calif  without  reference  to 
tne  presentation.  For  some  time,  indeed,  the  presentees  did  not 
found  upon  their  presentations,  and  it  was  cwsidered  a  matter  of 
offence  in  the  Church  if  they  accepted  of  a  presentation,  and 
grounded  their  right  upon  it,  instead  of  proceeding  upon  the  Call* 

One  of  the  earliest  cases  in  which  the  patron  seems  to  have  in- 
sisted on  his  right,  is  the  case  of  Spynie  in  17^0.  Sir  Henry 
Innes  of  Innes  appealed  from  a  sentence  of  the  Synod  of  Murray, 
refusing  to  settle  Mr  William  Mercer,  probationer,  as  minister 
of  that  parish,  upon  his  presentation,  and  a  Call  of  the  heri- 
tors and  parishioners,  the  settlement  being  opposed  by  others  of 
the  heritors  and  people.  The  Assembly  (May  16th,)  remit  the 
matter  to  the  Commission,  and»  in  the  meantime,  appoint  the 
Presbytery  of  Elgin  to  invite  Mr  Mercer  to  their  bounds,  "  and 
**  employ  him  to  preach  in  the  foresaid  parish  of  Spynie,  and 
*^  take  farther  trial  of  the  inclinations  of  the  people  of  that  parish 
"  towards  him."  On  the  11th  August,  the  presbytery  report  to 
the  Commission,  that  they  had  taken  farther  trial  of  the  inclina- 
tions of  the  people,  and  after  all  it  appears,  that,  of  nine  heritors, 
three  were  for  Mr  Mercer,  and  six  against  him  ;  of  thirteen  el- 
ders, three  were  for  him,  and  ten  against  him  ;  and  that  twelve 
heads  of  families  were  for,  and  sixty-nine  against  his  settlement  at 
Spynie.  Certain  adherents  of  Mr  Mercer  for  themselves,  the  pa- 
tron and  others,  appeared,  and  alleged,  that  there  were  undue  me- 
thods used  in  this  matter  against  Mr  Mercer,  that  several  of 
those  who  opposed  his  settlement  were  disaffected  to  the  present 
establishment  of  the  Church,  and  that  their  opposition,  conse- 
quently, should  not  be  regarded :  and  they  farther  stated  their  hope 
of  being  able  to  accommodate  matters  before  the  meeting  of  the 
commission  in  November ;  and,  on  that  account,  the  consideration 
of  the  case  was  deferred  till  November,  when  it  was  intimated  that 
the  appeal  was  deserted, — Mr  Mercer  having  been  settled  at  Pit- 
aligo. 

It  is  very  remarkable  that,  in  this  case,  it  never  was  maintain- 
ed on  the  part  of  the  patron,  presentee,  or  those  who  concurred  in 
iiis  Call,  that  effect  should  be  given  to  the  presentation  notwith- 
standing the  opposition  of  the  majority.     On  the  contrary,  the  «i- 
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deavour  in  argument  was  to  take  off  the  effect  of  the  dissent  of  the 
majority,  by  showing  that  they  consisted  of  persons  whose  opposi* 
tion  was  not  to  be  considered.  The  question  still  went  on  the  ade- 
quacy of  the  Call,  and  a  Call  by  so  small  a  number,  and  so  largely 
opposed,  was  not  held  to  be  adequate. 

In  the  case  of  Lochmaben  in  17^,  the  matter  was  referred  ta 
the  commission.  At  the  first  meeting  of  the  commission,  appear- 
ance was  made  for  the  Crown  as  patron  of  Lochmaben,  and  for 
]  25  parishioners,  demanding  the  affirmance  of  a  sentence  of  the 
synod  of  Dumfries,  appointing  a  Call  to  be  moderated  in  favour  of 
Mr  William  Carlisle,  the  Crown  presentee,  alone ;  and,  on  the 
other  hand,  appearapce  was  made  for  Lord  Avondale  in  favour  of 
Alexander  Shank  ;  and  for  Lord  Stormont  in  favour  of  another 
presentee ;  but  neither  of  them  pretending  any  right  to  the  pa« 
tronage.  The  question  was  put,  whether  the  commission  should 
appoint  the  presbytery  of  Lochmaben  to  proceed  to  moderate  in 
a  Call  to  Mr  Carlisle  alone,  or  not,  and  it  carried  Not ;  and,  ac- 
cordingly, the  commission  remitted  to  the  presbytery  to  proceed 
without  delay,  according  to  the  rules  of  the  Church,  and  to  report 
to  the  commission  in  August. 

At  the  meeting  of  the  commission,  the  presbytery  reported  that 
they  had  invited  another  probationer,  Mr^  Edward  Bunkle,  to 
preach  in  the  parish  ;  and  they  afterwards  ^^  appointed  a  Call  to 
^'  be  moderated  indefinitely,  that  the  people  might  have  a  free 
^^  choice.^  On  the  22d  of  August  the  commission  approved  of 
those  proceedings,  and  instructed  the  presbytery  to  xi'port  what  had 
occurred  in  moderating  that  Call,  without  themselves  passing  any 
judgment  upon  it.  A  Call  was  accordingly  moderated  in  ;  but 
the  presbytery,  instead  of  obeying  the  commission,  sustained  the 
Call  to  Mr  Bunkle,  and  settled  him  as  minister,  going  through 
the  trials  in  five  or  six  days,  and  rejecting  the  competing  Call  in 
favour  of  Mr  Carlisle,  the  Crown  presentee. 

The  commission,  in  November  of  that  year,  rescinded  the  set«- 
tlement  of  Mr  Bunkle,  in  respect  of  the  presbytery's  disobedience ; 
and,  by  a  subsequent  act,  they  sustained  the  Call  to  Mr  Carlisle, 
and  appointed  him  to  be  transported  from  another  parish  of  which 
he  was  then  minister. 

Mr  Carlisle  was  accordingly  transferred ;  but,  on  the  matter  be> 
iog  brought  beforie  the  next  General  Assembly  of  1724,  the  As- 
sembly found  that  the  commission,  in  judging  of  any  of  the  pro- 
ceedings in  the  settlement,  after  their  first  sentence  in  May,  had 
exceeded  their  powers,  and  acted  beyond  the  remit :  and  then  the 
Assembly  look  up  the  case  on  its  merits,  and  the  following  pro- 
cedure appears  to  have  taken  place.  It  was  proposed,  *^  That  for 
^'  quieting  the  parish,  and  more  comfortable  settling  it^  both  Calls 
^'  and  whole  proceedings  upon  them  might  be  laid  aside,  and  a 
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'<  new  Call  might  be  moderated,  that  so  the  true  choice  of  the*peo- 
'<  pie  might  be  undoubtedly  known ;  and  some  others  observing, 
**  that  this  could  not  remove  the  difficulty  arising  from  His  Ma- 
**  jesty's  presentation  to  Mr  Carlisle,  supported  with  the  Call  of 
"  the  people^  it  was  then  moved,  that  His  Majesty's  Advocate 
<<  might  be  heard  as  to  that  point,  since  probably  he  mightfpro- 
**  pose  something  that  might  tend  to  remove  that  difficulty.  After 
"  which  His  Majesty's  Advocate  signified,  that,  although  he  hum- 
"  bly  thought  that  Mr  Carlisle  was  clearly  entitled  to  be  minister, 
"  in  virtue  of  His  Majesty's  presentation,  concurring  with  a  po^ 
"  pular  Calif  and  the  undoubted  choice  of  the  far  greater  majo^ 
**  rity  of  the  parish^  yet,  if  the  Assembly  thought  fit  further  to  try 
"  the  inclinations  of  the  people,  and  for  that  purpose  to  appoint  a 
^  Call  to  be  moderated  of  new,  though  he  could  not  take  upon  him 
*^  without  an  express  warrant  to  pass  from  His  Majesty's  presen-> 
*'  tation,  yet,  in  order  to  quiet  the  parish,  and  put  an  end  to  the 
*^  heats  that  this  matter  had  made,  he  presumed,  from  His  Majes- 
"  ty's  wonted  goodness  and  concern  for  the  peace  of  the  Church, 
^  that  he  might  obtain  His  Majesty's  express  leave  and  warrant  not 
^^  to  insist  on  the  presentation,  in  opposition  to  what  should  be 
"  found  the  choice  of  the  parish.''  The  Assembly  accordingly  set 
aside  both  Calls  by  tfteir  deliverance,  which  is  printed  in  the  In- 
dex to  the  Acts  of  Assembly  1724. 

In  the  case  of  Aberdeen  in  17^5-6,  the  magistrates  having 
given  a  call  to  Mr  James  Chalmers,  minister  of  Dyke,  which  the 
synod  sustained,  the  Assembly  on  appeal  reversed  their  sen- 
tence, and  appointed  a  new  Call,  declaring,  that,  in  the  moderation, 
the  Magistrates  and  Town-Council  of  Aberdeen  should  vote  in 
conjunction  with  the  elders,  and  that  the  inclination  of  the  heads 
of  families  that  attended  the  ordinances  dispensed  by  the  mi- 
nistersof  the  Established  Church  should  be  consulted.  Thereafter 
a  majority  of  the  magistrates  and  elders  called  Mr  James  ChaU 
mere ;  but  of  the  heads  of  families,  while  139  voted  for  him,  317 
gave  their  voices  against  him.  The  commission,  to  whom  the  mat» 
ter  had  been  referred,  sustained  the  call  at  their  meeting  in  August; 
but,  against  this  decision,  certain  members  of  the  commission  dis- 
sented, resting  their  dissent  on  the  inclinations  of  the  people  not 
having  been  sufficiently  attended  to.  The  reasons  of  dissent  were 
lodged  by  Duncan  Forbes,  then  Lord  Advocate,  and  in  answer,  the 
respondents  founded  chiefly  on  the  allegation,  that  since  the  Re- 
volution, the  callers  in  royal  burghs  had  been  the  magistrates 
and  elders ;  and  that  the  General  Assembly  could  not  mean  to  de- 
clare that  the  members  of  the  congregation  should  have  equal 
weight  with  those  others. 

In  consequence  of  this  decision  of  the  commission,  Mr  Chalmers 
was  inducted,  and  when  the  matter  was  brought  before  the  Gene- 
ral Assembly,  the  following  procedure  took  place :  *^  The  ques- 
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*''  tion  was  put,  Approve  of  the  coinmission''s,  proceedings  with  re* 
"  gard  to  the  settlement  of  Mr  James  Chalmers  as  one  of  the  mi- 
^^  nisters  of  Aberdeen,  or  not  ?  And  it  carried  by  plurality  of 
*'  voices,  Not.  And  therefore  the  General  Assembly  did,  and 
'^  hereby  do,  disapprove  of  the  Commission's  proceedings  in  that 
'^  matter,  and  that  because  they  acted  disagreeably  to  the  injunc- 
<^  tions  of  the  last  Assembly,  particularly  in  not  making  due  in^^ 
<(  quiry^  and  not  having  due  regard  to  the  inclinations  of  the 
<<  people^  and  because  of  their  too  great  precipitancy  in  proceed- 
**  mg  to  a  sentence  when  the  time  fixed  for  the  meeting  of  this 
^^  Aissembly  was  so  near.  Parties  being  called  in,  and  the  pre- 
"  mises  intimated  to  them,  the  Assembly  proceeded  next  to  con- 
*^  sider  the  effect  of  the  Commission's  sentence,  settling  Mr  Chal- 
'^  mers  at  Aberdeen,  and  whether  the  said  sentence  shall  stand, 
**  and  the  settlement  subsist,  or  the  foresaid  sentence  shall  be  re- 
*^  versed,  and  the  settlement  annulled ;  and  all  parties  concerned 
*^  being  fully  heard  upon  this  question  were  removed,  and  after 
*^  much  reasoning  upon  the  head,  particularly  as  to  the  Commis^ 
**  sion*s  power 8 J  and  the  practice  of  the  Assembly  with  relation 
^'  to  their  sentences  complained  qf^  as  also  the  whole  circumstan- 
<<  ces  of  the  above-mentioned  settlement,  the  vote  was  stated,  re- 
'^  scind  the  settlement  of  the  said  Mr  Jamais  Chalmers  as  one  of 
^*  the  ministers  of  Aberdeen,  or  not,  and  the  roll  being  called,  and 
*^  votes  marked,  it  carried  by  a  plurality  of  voices  in  the  negative, 
*^  and  therefore  the  General  Assembly  did,  and  hereby  do,  refuse 
'^  to  loose  that  settlement.'' 

In  this  decision  the  General  Assembly,  no  doubt,  refused  to 
annul  the  induction  of  Mr  Chalmers,  who  had  been  already  set- 
tled in  consequence  of  the  decision  of  the  commission ;  but,  al- 
though they  refused  to  alter  the  settlement,  they  passed  a  very 
remarkable  resolution,  in  which  they  declare,  that  the  commission 
had  acted  contrary  to  the  instructions  of  the  Assembly,  and  par- 
ticularly in  not  making  due  inquiry,  and  adequately  consulting 
the  inclinations  of  the  people. 

In  the  case  of  Old  Machar^  in  17299  two  calls  were  given  by- 
different  parties,  one  to  Principal  Chalmers,  of  King's  College, 
who  had  a  presentation  from  the  College,  as  patron,  as  appears, 
not  from  the  proceedings  in  the  Court,  but  from  the  publications 
of  the  day  ;  and  another  to  Mr  James  Howie.  The  relative 
number  of  subscribers  is  not  stated ;  but  the  Presbytery  sustained 
the  call  in  favour  of  Mr  Howie.  The  synod  reversed  that  deci- 
sion, and  sustained  the  call  in  favour  of  the  Principal,  and  in- 
ducted him  into  the  parish.  Against  all  this  an  appeal  was 
taken  by  the  callers  of  Mr  Howie,  and  a  petition  was  at  the  same 
time  presented  to  the  Assembly  by  a  number  of  heritors  and  heads 
of  families,  who  set  forth,  that  they  had  no  *^  clearness"  to  sub- 
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scribe  either  of  the  Calls,  and  prayed  that  moderation  in  a  new 
Call  should  be  appointed.  The  Assembly  of  1729  in  this  case  re- 
scinded the  3ettlement,  declared  the  parish  vacant,  and  appointed 
a  new  Call. 

It  is  unnecessary  to  refer  to  the  proceedings  under  the  new  Call 
.  in  1730,  which  terminated  in  the  settlement  of  the  Principal ;  but 
it  is  remarkable  that,  in  this  case,  although  it  appears  from  the 
pamphlets  of  the  day  in  which  the  case  was  very  warmly  discussed, 
that  the  Principal  had  on  both  occasions  the  presentation  from  the 
College,  he  founded  on  that  presentaiion  in  neither  case,  but  rest- 
ed entirely  on  the  sufficiency  of  the  Call. 

The  case  of  Hutlon  in  1730,  appears  to  have  been  the  first  in< 
stance  in  which' the  Assembly  forced  a  settlement  against  the  will 
of  tb^  people,  by  affirming  a  sentence  of  the  commission  sustain- 
ing the  Call,,  notwithstanding  of  such  dissent  as  in  many  pre- 
vious cases  had  been  held  to  destroy  its  effect.  It  is  important  to 
remark,  however,  that  this  judgment  was  not  pronounced  by  the 
Assembly,  on  consideration  of  the  actual  merits  of  the  cause ;  but 
after  the  Assembly  of  1729  had  excepted  that  matter  from  their 
general  approval  of  the  commission''8  proceedings,  and  left  it  over 
to  the  Assembly  of  1730,  the  deliverance  then  given  was  in  these 
terms : — "  The  General  Assembly  did  and  hereby  do  refuse  to 
'*  reverse  the  foresaid  sentence,  in  respect  the  commisaion  had 
*^  been  empowered  to  determine  finally  in  that  affair.^  In  that 
and  subsequent  years,  t^e  Assembly  found  it  very  difficult  to  en- 
force obedience  to  their  sentences.  The  presbyteries,  viewing  with 
the  greatest  dissatisfaction  the  judgments  of  the  Assembly  support- 
ing Calls  against  the  opposition  of  a  majority  of  the  congregation, 
the  expedient  was  resorted  to,  of  appointing  riding  committees, 
as  they  were  termed,  to  execute  the  sentences  of  the  Assembly,  and 
of  the  commission  ;  but  although  in  these  cases  the  Assembly  went 
far  in  sustaining  Calls  upon  what  had  been  previously  considered 
slight  and  inadequate  support,  the  question  always  occurred  as  to 
the  sufficiency  of  the  Call,  and  was  settled  by  the  decision  of  the 
Assembly  holding  the  Call  to  be  sufficient. 

I  have  mentioned  these  cases  in  more  detail,  because  they  occur 
at  an  early  period,  and  that  I  have  been  enabled  to  state  them 
from  report  made  to  me  after  examination  of  the  records.  But,  in 
order  to  satisfy  your  Lordships  of  the  numerous  cases  in  which  the 
question  has  arisen,  through  the  whole  of  the  eighteenth  century, 
upon  the  sufficiency  of  a  Call,  it  is  only  necessary  to  open,  almost 
in  any  year,  the  Acts  of  the  Assembly,  where  its  judicial  proceed- 
ings are  abridged,  and  in  all  the  cases  which  I  am  now  to  notice 
there  were  presentations  by  a  patron.  I  do  not  advert  to  cases  of 
Calls  at  large,  where  there  was  no  presentee,  or  the  presbytery  were 
exercising  their  jim  devolutum. 
And  to  begin  with  1740,  your  Lordships  have  in  that  year  the  ce- 
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lebrated  caseotCurrie^  in  which  an  appeal  was  brought  to  the  Assem- 
bly from  a  sentence  of  the  Synod  of  Lothian  and  Tweeddale,  set- 
ting aside  a  Call  by  four  heritors  and  three  beads  of  families,  of  the 
parish  of  Currie,  to  Mr  James  Mercer,  minister  of  Aberdalgy,  who 
held  a  presentation  from  the  Magistrates  and  Council  of  Edinburgh, 
patrons  of  Currie.    The  Assembly,  in  the  first  instance,  held  that 
there  was  sufficient  evidence  that  the  city  of  Edinburgh  had  the 
patronage,  and  appointed  a  committee  to  confer  with  all  parties 
touching  the  comfortable  settlement  of  the  parish.     It  is  unneces- 
sary  to  remind  your  Lordships,  after  what  has  been  stated  in  this 
discussion,  that  Mr  Mercer,  in  consequence  of  the  part  he  had 
taken  in  the  proceedings  relative  to  the  secession  and  deposition  of 
Ebenezer  Erskine,  wasa  personnotmereIyunacceptable,butTery  of- 
fensive to  the  people  in  many  parts  of  Scotland ;  and  although  he  had 
got  a  certain  concurrence  to  his  Call,  his  settlement  in  the  parish 
of  Currie  was  very  vehemently  opposed ;  and  a  committee  appoint- 
ed, reported  to  the  Assembly,  *'  that,  in  respect  of  the  difficulties 
^^  attending  theCall  to  Mr  Mercer,  they  cannot  proceed  to  settle  him 
^*  in  that  parish  while  those  difficulties  remain;"^  and,  therefore,  that, 
if  the  magistrates  of  Edinburgh,  as  patrons,  should  offer  a  leet  of 
six,  to  be  tendered  by  the  presbytery  to  the  heritors  and  elders,  the 
presbytery  should  be  directed  to  appoint  a  day  for  the  moderation 
of  a  Call  by  the  heritors  and  elders  of  one  of  the  said  leet;  and 
that  the  presbytery  should  support  which  of  the  leet  was  chosen 
by  the  majority  of  the  heritors  and  elders ;  and  that  the  magis- 
trates and  council  should  be  recommended  to  present  the  person 
80  chosen ;  but  that  in  case  no  choice  should  be  provided  by  the 
presbytery,  and  in  case  the  magistrates  and  council  should  present 
any  body  they  thought  fit,  the  presbytery  should  proceed  to  the 
settlement  of  such  person,  agreeably  to  the  rules  of  the  Church. 

It  is  needless  to  prosecute  farther  the  settlement  of  Currie. 
Your  Lordships  see,  that,  in  this  case  in  1740,  the  Church  would 
not  proceed  to  the  settlement  of  a  party  holding  a  presentation  from 
an  undoubted  patron,  although  the  Call  had  been  concurred  in  by 
a  certain  number  of  the  heritors  and  heads  of  families,  because  ofhLs 
general  unpopularity, — because  of  his  unacceptableness  to  the  parish. 
The  year  1741  furnishes  another  case  from  the  parish  of  Cairn- 
bee^  in  which  the  Assembly  refer  to  the  Commission  to  determine 
on  an  appeal  of  Lord  Kelly  as  patron, — the  other  parties  being 
the  heritors  and  elders  of  Cairobee, — ^from  a  judgment  of  the  Sy- 
nod of  Fife,  setting  aside  the  Call  and  presentation  to  Mr  Nairn, 
probationer,  as  minister. 

In  174S,  I  find  a  sentence  of  the  Synod  of  Lothian  and 
Tweeddale  affirming  a  judgment  of  the  Presbytery  of  Peebles, 
**  declaring,  that,  in  the  present  circumstances  of  the  parish  of 
*^  Maner,  they  could  not  proceed  to  the  settlement  of  Mr  Andrew 
**  Plummer,  probationer,  as  minister  of  that  parish ;  and  recom- 
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*'  mending  to  the  said  presbytery  to  deal  in  the  most  pru- 
*^  dent  manner  with  all  concerned,  in  order  to  bring  about  the 
*^  comfortable  settlement  of  the  said  parish,^  affirmed  unanimously 
by  the  Assembly ;  and  the  moderator  ordered  to  write  letters  to 
the  Earl  of  March,  patron  of  that  parish,  and  to  his  curators,  '^  to 
**  give  them  notice  of  this  sentence,  and  entreating  they  would 
*'  not  insist  on  their  presentation  in  this  case.^ 

No  doubt  in  this  case,  the  Assembly,  as  in  the  case  of  Currie, 
ttid  in  other  cases,  appointed  a  communication  to  be  made  to  the 
patron,  whose  concurrence  in  these  proceedings  it  was  in  many 
respects  desirable  to  obtain ;  but  although  they  communicated  to 
the  patron  the  decision  to  which  they  had  come,  and  the  grounds 
on  which  it  rested,  they  still  in  this  case  reftised  to  proceed  to  the 
settlement,  in  respect  of  the  unacceptableness  of  the  probationer 
to  the  parish. 

Similar  questions  as  to  the  yalidity  of  a  settlement  were  raised 
in  1743,  in  regard  to  the  parish  of  Kincardine  0*NeUy  where  the 
Assembly  finally  sustained  a  Call  in  favour  of  Mr  Michie,  who 
held  a  presentation  from  Gordon  of  Cluny,  the  patron. 

In  1744,  the  Assembly  having  heard  a  petition  of  John  Vans 
**  of  Bambarroch  as  patron^  and  other  heritors,  and  others  of  the 
^  parish  of  Kirkowen,  callers  of  Mr  John  Hart,  probationer,  to 
^*  be  minister  of  that  parish,  tabling  certain  appeals  from  the  Sy- 
*'  nod  of  Galloway,  in  so  far  only  as  it  affirms  the  sentence  of  the 
"  Presbytery  of  Wigtown,  sustaining  the  call  of  the  heritors,  el- 
^  ders,  and  others  of  the  parish  of  Kirkowen,  to  the  Rev.  Mr 
*^  Robert  Hunter  to  be  their  minister ;  and  the  Assembly  appoint- 
^^  ed  the  said  presbytery  to  proceed  to  his  trials  and  settlement,  as 
**  minister  of  Kirkowen,  according  to  the  rules  of  the  Church.^ 

A  similar  question  arose  in  the  settlement  of  Ktipatrick-Flem- 
ing  in  1746,  and  in  that  of  Gavan  in  1747. 

In  1752,  there  was  a  similar  cause  relative  to  the  parish  of  Cro- 
marhf,  touching  the  sufficiency  of  the  Call  in  favour  of  Patrick 
Henderson,  who  held  a  presentation  from  Urquhart  of  Meldrum, 
the  patron. 

In  1760,  an  objection  was  taken  to  the  call  of  Dr  John  Chal- 
mers, the  presentee  of  Lord  Ruthven,  patron  of  the  parish  of 
KUeanquharj  but  the  objections  to  the  call  were  repelled. 

In  1768,  a  similar  case  arose  as  to  the  parish  of  Comrie^  and 
whether  Mr  Lindsay,  the  presentee  of  Lord  Glencaim,  the  pa- 
tron, had  received  a  sufficient  Call  to  support  the  presentation. 

Opening  almost  at  random  the  Acts  of  Assembly,  a  similar 
question  will  be  found  in  1778,  in  the  case  of  Mr  John  Oswald, 
presentee  of  Sir  Lawrence  Dundas,  patron  of  the  parish  of  CUtck^ 
mannan ;  and  in  1780,  in  the  case  of  t}ie  parish  of  Biggar^  a  Mr 
Pearson,  a  probationer,  the  presentee  of  Lady  Elphinstone,  and 
patron  ^f  that  parish. 
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In  1781,  a  similar  case  arose  from  the  parish  of  Carsphairrij 
upon  an  appeal  from  John  Newall,  Esq.  the  patron,  and  Mr  Ro- 
bert AiHeck,  his  presentee. 

In  1 782,  the  Assembly  decided  upon  an  objection  to  the  Call 
given  to  Mr  Gillespie,  presentee  of  Sir  James  Colquhoun,  to  the 
parish  of  Arrochar. 

In  1784,  a  similar  question  arose  from  the  parish  of  Cathcart^ 
in  which  the  Assembly,  reversing  the  sentence  of  presbytery,  sus- 
tained a  Call  in  favour  of  Mr  Buchan,  the  presentee  of  the  patron 
of  that  parish  ;  and  in  1785,  a  similar  course  was  followed  in  the 
case  of  the  parish  of  Langholm^  upon  a  petition  from  Mr  Laurie, 
the  presentee,  and  his  Grace  of  Buccleuch,  the  patron. 

It  were  unnecessary  to  occupy  your  Lordships^  time  by  enu- 
merating  more  cases  of  the  same  description.  It  wa^  a  mistake  to 
suppose  that  they  were  to  be  found  only  here  and  there.  The 
Acts  of  the  Assembly,  and  the  abridgement  of  its  proceedings,  show 
them  to  have  occurred  almost  every  year.  It  is  perfectly  true,  as 
has  been  again  and  again  remarked,  that  about  the  middle,  and 
still  more  towards  the  end,  of  the  eighteenth  century,  the  decisions 
pronounced  by  the  Assembly  in  the  cases  repeatedly  brought  be- 
fore them  required  less  and  less  concurrence ;  that  they  sustained 
the  Calls  with  a  smaller  and  smaller  subscription,  till  at  last,  in 
one  case,  a  call  was  sustained  where  the  instrument  termed  the 
Call  had  not  been  signed  at  all,  a  single  heritor  concurring 
by  letter.  But,  during  the  whole  of  that  century,  no  settle- 
ment was  made  without  a  Call.  It  never  was  considered  as 
irrelevant  to  state  an  objection  to  a  Call;  but  the  case  was 
always  dealt  with  upon  its  merits  ;  and  while  the  objection 
was  dismissed,  the  Call  was  sustained,  and  the  induction  pro- 
ceeded with,  in  consequence  of  the  Call  being  sustained,  as  a  ne- 
cessary part  of  the  procedure.  The  presbyteries,  and  for  some- 
time also  the  synods,  retained  the  stricter  and  purer  notions  of 
the  Church,  in  regard  to  the  extent  of  concurrence  necessary  to 
make  an  adequate  Call ;  and,  accordingly,  the  common  coarse 
which  these  cases  took  was,  that  the  presbytery  refused  to  sustain 
the  Call,  and  the  synod  generally  referred  their  sentence  to  the 
Assembly,  occasionally,  however,  reversing  or  affirming  ;  and  the 
Assembly  latterly,  and  almost  uniformly,  reversed  the  sentence  of 
the  presbyteries,  and  sustained  the  Call.  Some  exceptions,  how- 
ever, there  are  in  which  the  Assembly  did  refuse  to  sustain  the 
Call  as  adequate. 

Even  after  this  course  of  decisions,  and  within  the  last  thirty 
years,  as  must  be  known  to  many  of  your  liordships  who  practised 
in  the  Assembly,  it  never  was  alleged  at  the  Bar,  nor  would  any 
churchman  liave  listened  with  patience  to  the  argument  in  the  face 
of  the  resolution  of  the  Assembly  of  1782,  that  a  call  was  no  part 
of  the  immemorial  and  constitutional  practice  of  the  Church ;  and 
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tbat  it  was  therefore  unnecessary  to  inquire  into  the  objections  to  a 
GiU,  because  a  Call  was  in  itself  immaterial.  The  argument,  on 
the  contrary,  always  assumed  that  a  Call  was  a  necessary  part  of 
the  proceedings,  and  took  the  case  as  one  in  which  the  only  ques- 
tion was  the  validity  of  the  Call,  its  adequacy,  its  sufficiency  ;  aQd 
very  few  of  those  cases  were  determined,  if  any,  in  which  there 
was  not  a  considerable  minority  in  the  Assembly  dissenting  from 
the  judgment  by  which  the  Call  was  approved. 

Thereisonly  oneothercase,  that  of  J  r6roa/A,  in  1790,  with  which 
I  shall  trouble  ycur  Lordships  in  concluding  this  tedious  citation 
of  authorities ;  but  it  is  peculiar.  The  Presbytery  of  Arbroath 
had  been  required  to  appear  at  the  bar  of  the  Assembly,  to  account 
for  their  proceedings  in  the  settlement  of  Mr  George  Gleig,  as  mi- 
nister, and  the  minutes  of  Assembly  bear,  that  the  record  of  the 
presbytery  respecting  the  said  settlement  was  then  called  for  and 
read  :  **  And  the  presbytery,  being  heard  in  their  own  defence, 
**  were  removed. — After  reasoning,  the  Assembly  unanimously 
**  found,  that  the  proceedings  of  the  presbytery  of  Aberbrothock 
*^  in  the  settlement  and  ordination  of  Mr  George  Gleig,  were  highly 
*^  irregular  and  incompetent,  in  respect  that  they  proceeded  to  take 
**  the  steps  towards  the  said  settlement  without  having  any  Call 
^^  before  them,  and  while  their  minutes  bear  that  there  was  no 
"  Call :  That  they  afterwards  proceeded  to  the  settlement  of  Mr 
*^  Gleig  in  the  face  of  an  appeal  regularly  taken  in  the  cause  against 
*^  a  sentence  of  the  Synod  of  Angus  and  Mearns  to  the  last  Ge- 
*^  neral  Assembly  ;  and  that  it  does  not  appear  from  their  record 
*^  that,  at  the  time  of  the  first  ordination,  they  required  Mr  Gleig, 
**  to  subscribe  the  Confession  of  Faith  and  Formula,  as  the  laws 
"  and  practice  of  this  Church  require.^  And,  therefore,  the  As- 
sembly found,  '*  That,  in  these  respects,  the  conduct  of  the  pres- 
"  bytery  was  unjustifiable,  and  deserves  the  censure  of  the  As- 
*'  sembly.'*  The  Assembly,  therefore,  did  admonish  and  enjoin 
the  presbytery  of  Aberbrothock  to  be  careful  to  guard  against  such 
irregularities  for  the  future,  and  appointed  the  clerk  of  Assembly 
to  transmit  to  the  clerk  of  the  presbytery  of  Aberbrothock,  an  ex- 
tract of  this  minute,  which  they  ordained  to  be  entered  into  the 
record  of  the  said  presbytery  at  their  first  meeting. 

Although  the  Assembly  in  this  case,  as  in  some  others,  thought 
fit  not  to  annul  the  settlement  which  had  been  made  by  the 
presbytery,  or  to  disturb  the  spiritual  relation  then  actually  con- 
stituted, they  did,  as  your  Lordships  see,  unanimously  censure  the 
presbytery  for  having  proceeded  to  the  settlement  without  a  Call, 
as  having  acted  in  that  respect  directly  at  variance  with  the  esta- 
blished law  of  the  Church,  as  declared  in  the  resolutions  of  178S. 

The  result  is,  not  only  from  the  statute  books  of  the  Church, 

.  from  immemorial  usage,  and  legislative  enactment,  but  also  from 

the  decisions  of  her  courts  pronounced  in  questions  brought  ju. 
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dicially  before  them,  that  the  Call  has  been  invariably  conceded 
as  the  first  step  to  ordination,  and  is  essential  to  the  procedure 
which  terminates  in  constituting  the  pastoral  relation  to  the  pa- 
rish. It  is  of  such  importance,  that  the  Assembly,  in  its  judicial 
capacity,  has  refused  to  proceed  without  a  Call ;  while  in  its  legis- 
lative capacity,  it  has  declared  it  to  be  necessary  to  the  completion 
of  the  induction  into  the  pastoral  charge. 

It  is  idle,  therefore,  to  refer  to  any  decisions  in  particular  cases, 
constituting  even  a  series  rerum  jttdicatarum^  aa  a  proof  that  the 
Call  is  a  mockery,  or  a  thing  ineffectual,  when  we  find  the  Church 
in  every  possible  way  and  manner,  acting  judicially  and  legislative- 
ly, declaring  the  Call  to  be  essential  to  induction.  But  if  the 
Call  be  essential  to  induction,  there  can  be  no  doubt  that  it  is 
within  the  power  of  the  Church  to  regulate  legislatively  the  matter 
of  the  Call,  as  well  as  to  decide  judicially  on  each  question  as  it 
separately  arises.  Your  Lordships  eannot  review  what  has  been 
done  by  the  Church  in  her  legislative  capacity,  and  cannot  hesi- 
tate for  a  moment  to  concede  the  power  of  regulating  by  legisla- 
tive enactment  what  belongs  exclusively  and  properly  to  ordina- 
tion. If  her  ordinary  courts,  in  their  judicial  decisions,  have  gone 
out  of  the  right  path,  and  by  a  train  of  precedents  established 
what  is  inconsistent  with  the  fundamental  laws  of  the  Church,  and 
contrary  to  her  ecclesiastical  interests,  there  cannot  be  a  doubt  of 
her  right  to  interfere  legislatively,  in  order  to  correct  the  errors  or 
misdeeds  of  her  judges.  Another  course,  no  doubt,  might  have  been 
adopted,  and  her  Assemblies  still  deciding  upon  each  particular 
case  as  it  occurred,  might  have  fallen  back  upon  the  true  princi- 
ple, and  disregarded  the  rule  of  decision  which  had  been  given  by 
a  series  of  precedents  inconsistent  with  her  law.  A  ju£cial  re- 
medy found  in  this  way  is  not  altogether  unknown  in  the  civil 
courts ;  nor  would  it  require  much  research  or  deep  reading  in  the 
decisions  of  the  Court  of  Session  to  discover  instances  in  which, 
after  a  series  of  cases  had  been  decided  in  one  direction,  the  Court 
came  to  be  satisfied,  that  their  predecessors  had  gone  wrong,  and 
corrected  themselves,  not  of  course  by  any  legislative  act — for  that 
was  beyond  their  province — but  by  recurring  in  their  judgments, 
as  new  cases  arose,  to  the  right  principles  of  the  law,  or  to  their 
juster  and  more  correct  application. 

The  Church  might  have  followed  a  similar  course,  acting  through 
the  Assembly  as  a  judicial  body,  if  she  had  no  other  means  of  re- 
medy. But  I  think  it  diffitult  to  maintain,  that — ^invested,  as  she 
unquestionably  is,  with  legislative  power,  and  seeing  that  her  As- 
semblies, acting  judicially,  have  gone  so  much  off  the  course  as  to 
reduce  the  Call  to  a  mere  mockery, — she  did  not  adopt  the  better 
part,  when  she  corrected  this  judicial  error  by  a  declaratory  law, 
announcing  and  recognising  the  true  principle  of  her  constitution ; 
and  passed  enactments,  grounded  upon   that  declaratory    law. 
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to  be  the  guide  and  rule  of  her  courts  in  the  adjudication,  of  the 
cases  that  might  afterwards  arise.  The  act  of  Assembly  of  1834, 
and  the  law  which  the  Church  has  since  enacted  in  conformity  with 
the  acty  regulates  the  Call,  which  is  a  part  of  the  ecclesiastical  pro- 
cess of  ordination ;  and  whatever  may  be  its  incidental  effects— -of 
which  I  shall  speak  immediately, — ^it  was  intended  simply  as  a  rule 
by  which  the  judicatories  of  the  Church  should  decide  on  the  ec- 
clesiastical matter  of  the  Call.  It  is  said,  no  doubt,  and  this  is 
the  mode  pursued  on  the  opposite  side  as  the  basis  of  their  ai^- 
ment,**that  regard  must  be  had  to  the  right  of  the  patrons ;  but 
if  the  Church,  under  reservation  of  the  civil  rights  of  patrons,  has 
been  recognised  by  the  State  as  possessing  the  whole  right  of  col- 
lation and  induction ;  and  if  the  Call  be  essential  to  collation  and 
induction, — how  can  it  be  said  that  the  right  of  the  patron  is  a 
civil  right  independent  of  the  Church,  or  of  the  right  of  the  Church 
to  regulate  and  determine  every  thing  essential  to  ordination  P  The 
question  may  be  brought  to  a  very  simple  test.  Could  it  be  main- 
tained for  a  single  moment,  in  the  face  of  all  the  authority  which 
has  been  laid  before  your  Lordships  now,  and  by  my  learned  friend 
who  spoke  first  in  this  debate,  that  any  presentee  could  be  ordain- 
ed without  a  Call, — that  the  Call  might  be  entirely  superseded, 
and  the  presentee  inducted  into  the  parish  without  that  form,  ne- 
glecting and  passing  over  that  part  of  the  procedure  which  has 
been  recognised  as  essential  from  the  earliest  period  of  her  history  ? 
Such  a  position  appears  to  me  untenable.  It  is  contrary  to  the 
first  principles  of  her  institutional  writers ; — ^it  is  contrary  to  the 
forms  and  proceedings  laid  down  in  all  her  elementary  books,  and 
daily  observed  in  practice ; — it  is  contrary  to  the  standards  of  the 
Church,  and  discipline  of  the  Church,  and  to  her  most  solemn  de- 
clarations and  enactments.  I  refer,  not  only  to  the  act  1782,  but 
to  those  other  enactments  of  1756  and  17599  in  which  she  herself 
expressly  declared,  that  it  shall  be  simony,  inferring  deposition  of 
office  in  the  case  of  a  minister,— -deprivation  of  license  in  the  case 
of  a.  probationer, — ^if  any  undue  practice  shall  be  resorted  to  in 
order  to  procure  concurrence  to  a  Call. 

If  the  right  of  the  presentee  cannot  be  perfected  without  a  Call, 
is  it  not  plain,  that  the  right  of  patronage  is  not  an  absolute  and 
unconditional  right  ?  But  although  a  civil  right  in  many  respects, 
it  has  all  along  been  subject  in  its  exercise  to  those  rules  which  the 
Church  in  its  proper  sphere  and  province  imposes  upon  the  pro- 
cedure necessary  to  orcUnation*  That  it  is  not  an  absolute  right 
is  sufficiently  plain.  It  is  a  right  not  held  for  the  benefit  of  the 
patron,  but  is  in  all  respects,  and  absolutely,  a  trust,  and  of  such 
a  nature,  that,  by  the  exercise  of  the  right,  he  can  draw  no  patri- 
monial advantage.  But  the  great  consideration  here  is,  that  it  is 
a  right  which  can  only  be  exercised  to  efiect,  with  the  concurrence 
of  the  Church.     In  many  respects  this  will  at  once  be  conceded. 
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The  Church,  for  instance,  is  the  sole  judge  of  the  qualiBcations  of 
the  presentee  in  doctrine  and  in  morals  ;  there  is  no  appeal  to 
any  civil  court  from  her  decisions  in  that  matter ;  and  the  patron 
as  well  as  the  presentee  is  bound  by  her  judgment.  She  is  in  like 
manner  mistress  of  every  thing  that  belongs  to  the  process  of  ordi- 
nation and  induction.  The  Call  is  an  essential  part  of  that  pro* 
cess ;  and,  unless  the  requirements  of  the  Church  in  regard  to  the 
matter  of  the  Call  be  satisfied,  the  presentee  cannot  be  inducted  ; 
and  the  gift  of  the  patron  will  prove  ineifectual,  not  because  the 
Church  has  done  any  thing  inconsistent  with  the  civil  right  of  the 
patron,  but  because  the  civil  right  of  the  patron  is  in  its  effectual 
exercise  so  far  dependent  upon  the  Church, — and,  dependent  on 
the  Church  in  virtue  of  the  law  of  the  statute, — that  no  presentee 
can  be  inducted  into  a  parish,  and  therefore  become  entitled  to  the 
temporalities  of  the  benefice,  unless  the  Church  shall  be  satisfied 
of  his  right  to  bear  the  spiritual  character  of  pastor,  and  shall  con- 
fer that  character  upon  him. 

The  question,  therefore,  will  be  found  to  lie  in  a  much  narrow, 
er  compass  than  I  think  has  been  supposed  in  a  great  deal  of  the 
argument  hitherto  addressed  to  the  Court,  particularly  by  my 
learned  friend  the  Dean  of  Faculty.  If  he  has  maintained,  that 
the  civil  right  of  patronage  is  actually  independent  of  the  Church, 
he  has  failed,  and  must  fail,  to  make  good  his  position.  If  he 
admits,  as  he  must  admit,  that,  to  a  certain  extent,  it  is  depen* 
dent  on  the  Church,  the  only  remaining  questions  are,  whether 
the  Call  be  a  matter  essential  to  the  induction  of  a  clergyman, 
and  consequently  to  (he  completion  of  the  presentee*s  right  P  and, 
whether  the  Call  be  a  matter  ecclesiastical,  and  which  the  Church 
is  entitled  to  regulate?  It  humbly  appears  to  me,  that  no  one 
can  review  the  history  of  the  Church, — her  statutes,-*her  course 
of  decisions, — and  attend  to  her  immemorial  use  and  practice,  and 
deny  that  the  Call  is  an  essential  part  of  the  process  of  induction  ; 
and  which  it  is  peculiarly  in  the  province  of  the  Church  to  re* 
gulate. 

It  is  in  vain  that  my  learned  friends  have  attempted  to  make 
an  argument  upon  the  expediency  of  the  Act  of  Assembly  1834, 
which  passed  into  a  law  in  terms  of  the  barrier  act.  This  is  not 
the  place  in  which  to  discuss  the  propriety  of  that  measure.  In 
some  views  possibly  a  question  may  be  raised  whether  it  was  intra 
vires  of  the  Church ;  but  if  it  was  within  the  legislative  power 
conferred  upon  her  by  the  state,  there  are  no  grounds  upon  which 
any  question  of  expediency  can  be  here  raised.  It  appears  to  roe 
to  have  been  a  very  extravagant  course  of  argument,  which  has 
led  my  learned  friends  on  the  other  side  into  a  general  discussion 
of  the  veto  act  in  all  its  points.  They  say  that  its  intentional 
purpose  is  to  accelerate  the  Jus  devoluium ;  to  oust  the  right  of 
the  patron  in  favour  of  the  Presbytery ;  and  to  provide  a  difTe- 
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tent  Tole  for  the  presbyteries  in  the  exercise  of  the  patronage  so 
devolved  on  them,  from  that  which  the  Church  requires  in  the  case 
of  a  by  patron.  We  are  not  here  in  a  declaratory  suit  to  try  the 
validity  of  the  Act  of  Assembly  1884  in  all  its  points.  The  only 
question  which  can  come  before  this  Court  under  this  action,  is 
the  propriety  of  the  course  which  the  Presbytery  of  Auchterarder 
followed  in  regard  to  the  settlement  of  Mr  Young.  If  the  act  of 
1834  were  ever  so  much  beyond  the  powers  of  the  Church,  and 
her  proper  province  judicial  or  legislative,  in  other  respects,  pro- 
vided it  be  within  it,  in  so  far  as  the  Presbytery  of  Auchterarder 
adopted  it  as  the  guide  of  its  decision  in  moderating  in  the  Call  to 
Mr  Young,  it  is  perfectly  plain,  that,  for  all  the  purposes  of  this 
action,  any  objections  to  the  Act  of  Assembly  are  irrelevant  and 
unworthy  of  consideration.  But  putting  all  this  aside,  and  sup- 
posing  that  this  question  did  involve  the  validity  of  the  Act  of 
Assembly,  I  maintain  that  it  is  an  Act  of  Assembly  to  regulate 
the  Call ;  and,  therefore,  an  act  within  the  power  of  the  Church, 
because  the  Call  is  a  matter  purely  ecclesiastical.  And,  appear- 
ing before  you  in  defence  of  the  Presbytery  of  Auchterarder,  I  will 
not  consent  to  speak  upon  the  expediency  of  the  measure,  be- 
cause  I  do  not  acknowledge  any  power  in  this  Court  which  en- 
titles them  to  question  the  propriety  of  any  act  done  by  the  Church, 
legislatively,  within  her  proper  province.  No  doubt  one  is  tempt- 
ed to  the  discussion  by  the  observations  thrown  out  on  the  other 
side  of  the  Bar,  and  by  the  attempt  they  have  made,  idle  and  irre- 
levant as  it  certainly  is,  to  show  that  the  measure  of  which  they 
complain  was  unjust,  and  such  as  a,  church,  consistently  with  her 
true  interests,  ought  not  to  have  adopted;  but  I  will  not  yield  to  the 
temptation,  nor  enter  into  that  field  of  discussion.  I  consider  it 
entirely  out  of  this  question,  not  of  this  place ;  and  I  should  feel 
that  I  betrayed  my  duty  to  the  Church,  if  I  stopped  for  a  single 
moment  in  the  course  of  this  argument,  to  vindicate  the  propriety 
of  her  legislative  acts.  This  only  I  may  be  permitted  to  observe 
in  passing,  that,  if  it  were  either  incumbent  or  becoming  in  me,  to 
explain  here  the  grounds  of  expediency  which  weighed  with  the 
promoters  of  that  measure,  and  with  the  majority  of  the  Assembly 
by  whom  it  was  carried,  it  were  not  difficult  to  state  to  the  Court 
many  considerations  having  regard  to  the  situation  of  the  Church, 
to  the  views  of  the  different  parties  which  are  ranged  within  her  pale, 
and  to  the  danger  to  which  she  is  exposed  from  without,  which 
would  make  all  the  objections  that  you  have  heard  stated  to  this 
measure  in  the  course  of  this  debate,  appear  frivolous  and  shallow. 
But  I  refuse  the  discussion  entirely.  I  will  not  take  up  the  chaU 
lenge.  I  do  not  admit  that  this  is  an  arena  in  which  it  is  neces- 
sary for  the  Church  to  defend  any  act  which  she  can  show,  as  I 
think  this  plainly  can  be  shown,  to  be  an  act  within  her  power. 
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A  great  deal  has  been  said  about  the  origine  of  the  Call ;  and 
we  have  been  required  to  point  out  the  particular  statute  by  which 
it  was  sanctioned.  If  this  be  a  question  which  we  are  bound  to 
answer,  I  confess  I  am  not  able  from  my  own  information  to  give 
a  precise  answer  to  it  ;  but  I  do  not  think  that  I  am  called  on  to 
do  SO)  or  that  the  success  of  the  argument  of  the  defenders  depends 
on  the  power  of  answering  this  question  directly,  and  in  terms.  The 
Churcbi  it  has  been  seen,  though  dependent  on  the  State,  and 
the  creature  of  the  State, — ^was  not  the  creature  of  any  particular 
statute.  There  are  fundamental  principles  in  her  constitution,  just 
as  in  the  constitution  of  the  State  itself,  which  are  not  referable  to 
any  written  law ;  and  the  first  indications,  or  explicit  recognition 
of  which  are  not  distinctly  ascertained ;  but  which  nevertheless 
exist,  and  have  been  practised  and  enforced  for  so  long  a  period 
of  time,  and  have  left  traces  and  vestiges  so  deep,  that  their  exist- 
ence cannot  be  doubted.  The  Call,  which  is  a  part  of  ordination, 
and  consequently  a  condition  of  the  patron^s  right,  stands  in  this 
situation ;  and  looking  to  the  fundamental  principles  of  the  Church, 
as  laid  down  in  the  Second  Book  of  Discipline,  and  repeatedly  ac- 
knowledged, and  to  the  practice  of  the  Church  down  to  this  hour, 
combined  with  her  laws  against  simony,  and  to  the  recognition  of 
1782,  it  would  appear  just  as  reasonable  to  doubt  the  power  of  the 
Church  in  giving  ordination,  as  to  deny  that  the  Call  is  an  essen*- 
tial  step  in  the  process* 

If  the  acceptableness  of  the  presentee  to  the  parish  be  a  part  of 
the  qualification,  and  if  the  Call  has  its  origin  as  a  means  of  as- 
certaining whether  the  presentee  possesses  those  qualifications  or 
not,  there  is  an  end  of  the  present  question  as  against  the  pur^ 
suer ;  because  it  must  be  on  all  hands  admitted, — ^it  does  not  ap- 
pear at  least  to  be  seriously  disputed, — that,  under  the  acts  1567 
and  1592,  and  subsequent  practice,  the  Church  has  the  sole  and 
exclusive  jurisdiction  in  every  thing  which  touches  what  is  pro- 
perly matter  of  qualification.  The  acceptableness,  therefore,  of 
the  presentee,  as  matter  of  qualification,  belongs  exclusively  to 
the  Church  to  judge  of  in  her  judicial  capacity,  and  to  regulate 
in  her  legislative  capacity.  Her  power  to  fix,  from  time  to  time, 
the  tests  requisite  to  ascertain  the  qualifications  of  the  presentee, 
in  doctrine  for  example,  or  in  learning,  has  never  been  denied ; 
and  her  statute-books  are  full-  of  enactments  on  this  subject.  If 
acceptableness,  then,  be  a  matter  of  qualification,  she  must  have 
the  exclusive  right  of  fixing  the  criterion  of  that  acceptableness ; 
and  when  she  requires  a  Call,  or  a  certain  concurrence  of  parish- 
ioners in  the  Call,  she  only  points  out  that  evidence  upon  which  she 
authorises  her  courts  to  proceed.  It  is  no  delegation  of  authority. 
To  call  it  so  is  not  only  a  great  abuse  of  terms,  but  a  plain  mis- 
apprehension of  the  thing.     In  evidence  of  acceptableness,  she 
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requires  a  certain  concurrence.  It  is  for  her  tojsay  what  concur* 
rence  shall  be  sufficient ;  and  precisely  as  the  Assembly,  at  one 
dme,  neglecting  the  just  principles  of  decision  in  the  matter, 
thought  themselves  entitled  to  hold  the  concurrence  of  two^or 
three  persons  to  be  sufficient,  the  Church,  in  her  discretion, 
and  acting  in  that  wisdom  which  the  State  has  presumed  would 

Side  her  deliberations,  when   such  powers  were  conferred  on 
r, — ^may  state  the  extent  of  the  concurrence  that  is  requisite 
to  constitute  a  Call.     I  would  only  observe  in  passing  here,  that 
ihe  act  has  been  most  improperly  termed  a  veio  Act.     No  doubt, 
the  result  under  the  regulation  of  the  existing  law  is,  that  a  ma^ 
jority  of  male  heads  of  families  dissenting  will  prevent  the  settle- 
ment, and  be  considered  as  conclusive  proof  that  there  was  not 
a  sufficient  Call ;  but  in  giving  this  force  to  a  dissent,  it  cannot 
escape  observation  that  the  Church  presumes  all  parties,  who  do 
not  appear  to  vote,  to  be  actual  concurrents ;  and  therefore  the 
case  comes  apparently  to  this,  and  it  is  the  most  favourable  mode 
of  putting  the  question  for  the  patron  and  for  the  presentee,  that 
the  Church  requires  a  concurrence  of  the  majority  of  male  heads 
of  families ;  but  that  the  majority  shall  be  always  held  to  concur 
unless  there  be  a  direct  and  express  dissent.  To  call  the  act  of  1884 
a  Veto  Act  is  to  give  it  a  nickname.  The  act  assumes  a  concurrence 
unless  there  be  an  actual  dissent.   It  gives  to  the  patron  and  pre- 
sentee the  benefit  of  all  the  parties  not  appearing  to  express  dis- 
satisfaction ;  and  takes  no  evidence  of  want  of  concurrence  short 
of  express  dissent,  under  the  hand  of  the  party  dissenting.     The 
existence  of  such  dissent  is  the  evidence  which  the  Church  re- 
quires.    She  does  not  delegate  her  authority  to  the  people ;  but 
she  takes  the  test  of  acceptableness,  holding  acceptableness  to  be 
a  part  of  the  qualification  in  the  presentee,  and  holding  all  the 
heads  of  families  to  concur  who  do  not  expressly  dissent.     Now 
if  acceptableness  be  a  matter  of  qualification,— if  it  be  on  the  same 
footing  with  the  sufficiency  of  the  presentee^s  acquirements  in  doc- 
trine,  in  scholarship,  in  power  of  preaching,  or  in  various  other 
matters,  it  seems  difficult  to  see,  how  the  Church,  being  the  ex- 
clusive judge  in  all  matters  of  qualification,  should  not  Ik^  enfftled 
to  fix  such  a  criterion  in  regard  to  the  particular  qualification  of 
acceptableness ;  and  therefore  if  acceptableness  be  one  part  of  the 
fitness  of  the  presentee  for  the  cure, — and  that  fitness  is  not  an 
abstract  quality,  but  is  to  be  taken  with  reference  to  the  particular 
puish,  to  its  special  necessities,  and  to  the  personal  qualifications 
of  the  candidate, — the  acts  1567  and  1592  are  conclusive,  because 
as  to  all  questions  of  evidence  in  regard  to  all  matters  of  qualifica- 
tion, they  leave  the  Church  the  only  judge. 

If,  taking  the  other  view,  the  Call  has  its  origin,  not  in  the  ac- 
ceptableness of  the  presentee  being  a  qualification,  but  in    the 
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priDciple,  that  no  minister  should  be  intruded  into  a  parish  against 
the  will  of  the  people,  still  it  remains  a  matter  ecclesiastical,  and 
for  the  regulation  of  the  Church.  This  last  principle,  indeed, 
though  it  may  remove  the  case  somewhat  from  the  particular 
terms  of  the  statutes  1567  and  1592,  leaves  the  Call  even  more 
exclusively  a  matter  for  the  regulation  of  the  Church ;  for  we 
have  seen  that  it  is  a  part  of  its  constitution  from  the  earliest  pe» 
riod  of  the  Reformation  downwards, — ^recognised  in  the  Second 
Book  of  Discipline,  which  was  adopted  by  the  General  Assembly 
in  1578,  and  sanctioned  on  many  subsequent  occasions, — that  no 
pastor  should  be  intruded  into  a  parish  without  the  will  of  the, 
people.  If  the  Call  was  introduced  in  order  to  give  this  principle 
effect,  as  the  test,  in  short,  of  that  concurrence  on  the  part  of  the 
people,  without  which  the  Church  did  not  allow  the  pastoral  re- 
lation to  be  constituted,  then  it  is  plainly  a  part  of  the  procedure 
in  ordination,  which  belongs  exclusively  to  the  Church,  and  which, 
judicially  and  legislatively,  she  has  the  sole  right  to  regulate.  In 
either  way,  therefore,— -and  whatever  may  be  considered  as  the 
origin  of  the  Call,— it  is  plainly  a  part  of  the  spiritual  and  eccl^ 
siastical  process  with  which  it  is  not  for  the  Civil  Courts,  but  for 
the  Church  Courts  only,  to  interfere.  It  is  said,  however,  on  the 
opposite  side.  If  the  Church  may  do  in  this  matter  as  she  please?. 
Shall  the  parties  injured  by  her  acts  judicially  or  legislatively  have 
no  redress  f  My  answer  is,  None  in  this  court  against  her  judg« 
ment,  or  against  her  enactments,  in  reference  to  matters  purely 
ecclesiastical :  And  I  maintain  farther,  that  in  matters  purely  ec- 
clesiastical, even  if  she  acts  unjustly,  illegally,  ultra  viresy  still  the 
remedy  does  not  lie  with  this  Court ;  nor  can  your  Lordships  give 
redress  by  controlling  the  exercise  of  her  ecclesiastical  functions 
when  in  the  course  of  completing  the  pastoral  relation.  The 
Court  may  have  the  power  of  disallowing  the  after  consequences. 
Your  Lordships  may  refuse  to  regard  the  irregular  or  unlawful 
proceedings  of  the  Church.  When  the  question  before  you  on 
any  civil  right  is  said  to  arise  out  of  the  relation  so  illegally  con- 
stituted, you  may  refuse,  and  you  have  refused  the  stipend  in 
maty  cases  to  the  incumbent  spiritually  inducted  ;  but  that  is  not 
the  question  here,  'i  he  question  is.  Whether  an  abuse  by  the 
Church  of  her  legislative  powers  will  justify  the  interposition  of 
this  Court  ?  It  has  been  maintained  on  the  other  side  that  it  will 
in  all  cases.  I  maintain  the  reverse  of  the  proposition,  and  that, 
however  competent  it  may  be  for  the  State,  by  the  power  of  the 
Legislature,  to  withdraw  their  recognition  of  a  jurisdiction  which 
is  no  longer  exercised  so  as  to  warrant  the  continuance  of  the  con- 
fidence originally  reposed,  it  is  not  within  your  province. 

Here  it  is  maintained,  that  the  act  159^  contains  a  special  clause 
by  which  the  Church  is  astricted,  and  obliged  to  receive  and  ad- 
mit qualified  ministers,  and  that  the  present  action  has  been  brought 
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in  terms  to  enforce  this  obligation.  It  is  very  questionable — and  I 
have  heard  no  answer  to  my  learned  friend,  the  Procurator,  on  the 
point — whether  that  clause  of  the  act  IbQ^  be  still  in  force  ;  and, 
having  been  distinctly  repealed  by  previous  statutes,  can  be  held  to 
be  constructively  revived  by  the  operation  of  the  act  of  1712.  For 
the  purpose  of  the  present  argument,  however,  I  think  this  is  a  niat* 
ter  of  very  little  moment.  The  statute  of  1712,  although  using 
different  language,  expresses  the  obligation  upon  the  Church  in 
terms  sufficiently  explicit;  and  I  am  willing  to  take  it  as  the  case, 
that  the  act  1592  remains  in  full  observance,  and  that  the  Legis- 
lature still  emphatically  declares  that  the  presbytery  should  bo 
bound  and  astricted  to  receive  a  qualified  minister.  In  making 
this  concession,  I  yield,  perhaps,  another  point*  The  statute  1592, 
in  referring  to  a  qualified  minister,  like  that  of  1612,  which  au- 
thorizes expressly  legal  process  against  a  bishop,  probably  meant 
by  a  ^*  qualiHed  minister"'  an  ecclesiastic  already  ordained,  not 
merely  a  person  claiming  to  be  admitted  to  orders ;  whereas  in  the 
Church  of  Scotland,  as  your  Lordships  are  well  aware,  the  ordi- 
nary case  of  the  presentee,  unless  in  the  case  of  translation,  is  that 
induction  and  ordination  go  together,  because  the  Church  does 
not  confer  upon  the  clergy  the  ministerium  vagum^  or  grant  full 
ordination,  except  where  there  is  a  cure  of  souls.  But,  passing  all 
this  by,  and  considering  the  act  of  1592  as  still  in  force,  does  it 
,  follow  that  your  Lordships  have  power  to  see  to  the  observance  of 
that  obligation  by  the  Church  ?  or,  in  the  event  of  her  failing  to 
discharge  her  duties,  that  you  can  compel  her  to  do  so  ?  The 
Church  has  not  in  this  respect  only,  but  in  many  others,  rights 
and  powers  of  very  large  extent,  and  of  vast  importance  to  the 
temporal  and  spiritual  welfare  of  the  people.  In  this  as  in  all 
other  cases,  right  and  power  imply  corresponding  duties  and  obli- 
gations. For  the  exercise  of  her  rights  and  powers,  for  the  per- 
formance of  her  relative  duties  and  obligations,  the  Church,  un. 
questionably,  is  responsible  to  the  State,  by  which  as  an  establish- 
ment she  is  created ;  but  she  is  not  therefore  responsible  to  ihis 
Court  J  unless,  indeed,  it  can  be  shown  that  the  State  has  made  this 
Court  the  Supreme  Judge  over  the  Church,  and  has  conferred  on 
it  power  to  correct  an  abuse  of  power  which  the  Church  may  (com- 
mit in  the  discharge  of  what  are  purely  her  ecclesiastical  functions. 
This  brings  me  to  consider,  what  is  of  very  great  importance  in 
this  case  as  a  criterion  by  which  to  ascertain  how  far  this  Court 
has  power  to  interpose,  in  the  manner  which  is  asked  by  this  ac- 
tion, namely.  What  sort  of  remedy  is  proposed  upon  the  other 
side  ?  There  is  no  remedy  asked  in  the  Summons.  The  Sum- 
mons concludes  for  a  mere  declaration  of  right ;  but  my  learn* 
ed  friend  supplied  this  defect,  and  has  been  pleased  to  explain 
pretty  fully  the  sort  of  remedies  which  he  expects  ;  and  I  am  glad 
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that  he  has  done  90,  because  it  brings  the  matter  to  this  test^ 
Whether  any  enforcement  which  your  Lordships'  decrees  in  this 
Court  can  receive,  will  reach  the  case  which  is  in  Court. 

It  has  pleased  the  other  side  to  suppose,  that,  in  saying  there 
is  no  redress  against  the  presbytery,  and  that  they  are  beyond  the 
reach  of  your  care,  we  have  considered  the  presbytery  merely  as 
an  ens  rationiSf  as  a  creature  embodied  only  in  the  functions  of 
the  law,  but  having  no  actual  existence, — untangible — impalpable 
— impassive — ^not  confinable ;  and  then  they  say,  that  in  that  view, 
to  be  sure,  there  can  be  no  remedy.  The  pursuers  have  the  en* 
tire  merit  of  this  very  ingenious  device  ;  for  it  never  occurred  to 
the  defenders ;  and  when  they  denied  the  existence  of  any  re- 
medy against  the  presbytery,  they  talked  of  the  presbytery,  not 
in  the  abstract,  but  of  the  presbytery  in  the  body,— consisting 
of  individual  members,  clothed  with  flesh  and  blood,  subject, 
like  all  the  other  lieges,  to  pains  and  penalties,  if  these  could 
be  justly  inflicted.  But  taking  the  case  in  the  plain  view, — 
rejecting  the  protection  which  is  imagined,  in  the  mere  ab- 
straction,— I  still  ask  your  Lordships,  What  remedy  can  be 
imagined,  if  the  presbytery  should  refuse  to  fulfil  that  obliga- 
tion, which  your  Lordships^  judgment  shoidd  declare  to  be  in- 
cumbent on  them  ?  Can  you  by  any  decree  order  the  presby- 
tery to  take  a  candidate  upon  trials^  and,  if  found  qualified,  to 
establish  the  pastoral  relation  by  ordination  ?  Can  you  complete 
his  admission  to  the  spiritual  cure,  as  you  may,  no  doubt,  declare 
his  right  to  the  temporal  fruits  of  the  benefice  ?  Where  is  there 
authority  for  any  such  proceeding  in  the  act  1592  ?  That  statute 
is  directly  to  the  contrary  ;  for  it  points  out  a  specific  remedy  in 
the  event  of  the  presbytery  refusing  to  induct,  namely,  That  the 
patron  shall  have  right  to  the  stipend.  That  is  the  alternative 
which  the  statute  allows ;  that  is  the  peculiar  civil  remedy  which 
is  given  for  the  civil  wrong ;  and  the  very  circumstance  of  that 
special  remedy  being  given,  proves,  in  the  strongest  manner,  that 
no  other  remedy  was  intended ;  and  that  any  thing  like  civil  pro- 
cess, under  your  Lordships'  decrees,  to  establish  the  pastoral  re- 
lation, is  a  proposition  utterly  preposterous  and  extravagant. 

What  means  have  your  Lordships  of  forming  a  judgment  as  to 
whether,  in  a  particular  case,  the  party  proposed  is  a  fit  pastor  for 
the  parish,  whether  it  is  or  is  not  consistent  with  the  interests  of 
the  Church,  that  that  particular  part  of  the  flock  should  be  placed 
under  his  spiritual  care  ?  Looking  to  this  Court, — to  the  principle 
on  which  it  is  called  to  act,  to  the  knowledge  which  the  constitu- 
tion presumes,  and  rightly  presumes,  to  reside  in  it,  you  have  not 
the  means  of  forming  a  correct  or  proper  judgment  upon  those 
spiritual  matters,  which  the  constitution  has  confided  to  no  civil 
court,  but  given  for  regulation  to  the  Church  in  her  judicial  tri- 
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bunals,  and  in  her  own  internal  legislature.     Enforcing  by  your 
Lordships^  decree  the  spiritual  induction  of  a  pastor  !  Compelling, 
under  pain  of  homing  and  imprisonment,  the  Church  to  confer  the 
spiritual  gift  of  the  ministry !  Have  the  pursuers  reflected  for  a  mo- 
ment even  upon  the  nature  of  the  proposition  they  maintain.    It  is 
simony— a  grave  ecclesiastical  offence,  a  crime  even  of  deep  die  in 
the  eye  of  the  Church,  and  not  considered  lightly  by  the  law — to 
procure  presentation  for  good  office  and  reward,  or  in  the  case  of 
a  call,  to  procure  concurrence  to  a  call  by  similar  means ;  then 
what  shall  it  be  if  the  civil  power  compel  by  imprisonment,  by  the 
dread  of  punishment — ^by  brute  force,  for  it  comes  to  that— -the 
imposition  of  hands,  and  that  gift  of  the  spirit  which  is  presumed 
to  pass  by  the  ceremony  of  ordination  ?  The  supposition  is  mon- 
strous,  and  it  is  the  more  extraordinary,  when  one  considers  the 
constitution  of  the  Church  of  Scotland  in  this  respect,  that  she  has 
not,  as  other  churches  often  have,  their  ready-made  clerks,  their 
clergymen  already  completely  ordained,  stamped  by  the  Church 
-—persons  to  whose  ministry  there  can  be  nowhere  any  objection; 
but  that  every  case  of  presentation,  with  a  few  exceptions,  as  al- 
ready observed,  of  ministers  transferred,  implies  a  case  of  ordina-  . 
tion.    So  that  if  it  is  held  that  a  presbytery  may  be  compelled,  by 
your  Lordships^  decree,  to  admit  the  presentee  to  the  benefice,  they 
must  equally,  and  by  necessary  inference,  be  held  as  compellable  to 
give  ordination. 

And  here  it  seems  abundantly  plain,  that,  if  you  have  no  power 
to  follow  the  process  out  to  its  proper  termination, — ^if  you  have 
not  the  means  of  compelling  admission, — ^it  is  difficult  to  under- 
stand how  there  should  be  jurisdiction  to  declare  an  obligation 
which  the  Court  cannot  enforce,  or  to  order  a  party  to  be  taken  on 
trial  where  there  is  no  power  to  see  justice  done,  or  to  correct  any 
abuse  which,  with  reference  to  their  trials,  may  be  committed. 

My  learned  friend  has  said  that  the  remedy  was  a  matter  of  af- 
ter consideration  ;*-that  all  the  pursuers  sought  now  was  an  au- 
thoritative declaration  of  their  right ;  that  if  he  obtained  that  de- 
claration he  would  know  how  to  find  his  remedy-— although  he  has 
not  ventured  to  mention  this  specially,  except,  indeed,  when  he 
alluded  to  the  possibility  of  obtaining  an  interdict ;  but  that,  at  all 
events,  it  would  be  quite  sufficient  if  your  Lordships^  judgment 
should  be  given;  and  that  they  relied  entirely  and  implicitly  on 
the  majesty  of  the  law. 

There  is  no  question,  my  Lords,  that  in  this  country  the  ma- 
jesty of  the  law  is  all  in  all :— The  majesty  of  the  monarch  is  but 
a  reflex  of  the  majesty  of  the  law.  But  the  majesty  of  the  law 
shall  then  be  best  consulted  when  the  diflerent  courts  of  this 
country  keep  themselves  in  the  exercise  of  their  powers,  within 
their  proper  jurisdiction;  and  do  not  commit  encroachments  on. 
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the  peculiar  provinces  of  each  other.     The  constitution  of  this 
country  has  invested  its  courts  not  only  with  powers  different  in 
degree,  but  different  in  kind,  and  each  exclusive  of  the  other. 
Your  Lordships  exercise  supreme  jurisdiction  as  a  court  of  law, 
and  in  all  matters  of  civil  right ;  but,  with  a  few  exceptions  not 
worth  mentioning,  you  have  no  jurisdiction  in  matters  criminal. 
The  Court  of  Justiciary  has  its  supreme  jurisdiction  over  crime, 
to  the  extent  even  of  excluding  appeal  to  the  House  of  Lords ; 
and  the  Court  of  Exchequer,  to  give  another  instance,  has  an  ex- 
clusive jurisdiction  in  matters  of  revenue.    We  have  heard  cases 
put,  which  I  think  it  was  almost  indecent  to  have  put  in  this  place, 
of  such  collision  between  the  different  jurisdictions  of  these  courts. 
That  your  Lordships  should  interdict  the  Court  of  Justiciary  from 
proceeding  to  the  exercise  of  those  functions  which,  as  a  Supreme 
Court,  have  been  exclusively  confided  to  it  by  the  Legislature ; 
or,  That  they,  on  the  other  hand,  should  interdict  your  Lordships 
or  the  Court  of  Exchequer  in  the  discharge  of  those  duties  which 
are  peculiarly  your  own.     Such  a  thing  could  not  happen  with** 
out  an  absolute  subversion  of  the  constitution.     It  would  bo  ^'  con- 
**  fusion  worse  confounded,^  and  not  only  would  the  majesty  of  the 
law  be  insulted  and  degraded  in  such  a  contest,  but  law  itself 
would  be  lost  or  destroyed,  were  those  courts,  which  are  her  au- 
thoritative organs,  to  come  to  a  conflict,  which  the  constitution,  not 
deeming  possible*  has  provided  no  means  of  determining,  but  which 
could  only  be  settled  apparently  by  the  weight  of  the  mace,  and  the 
physical  force  of  the  officers  and  apparitors  of  the  court.     Whei« 
the  law  has  distributed  her  power  among  different  tribunals,  as« 
signing  each  their  proper  sphere: — Where  she  has  appointed  her 
agents  and  ministers  to  move  in  peculiar  and  exclusive  paths,  she 
is  there  disobeyed,  and  the  respect  due  to  the  majesty  of  the  law 
is  there  forgotten,  where  one  tribunal  trespasses  upon  the  proper 
province  of  another ;  or  where  her  ministers  and  agents,  leaving 
the  path  to  which  they  ought  to  be  confined,  encroach  upon  the 
limits  assigned  exclusively  to  others. 

The  conflict  between  two  supreme  jurisdictions  is  the  worst  of 
all  evils,  admitting  of  no  remedy  except  by  the  direct  interference 
of  the  state  through  the  Legislature.  Different  courts  for  diffe- 
rent objects  may  be  required  to  consider  the  same  question,  and 
perform  different  duties. ..  The  Church  Courts,  for  example,  with 
reference  to  a  question  of  ordination,  may  be  called  on  to  exercise 
a  judgment  as  to  the  civil  right  of  patronage,  in  order  to  explicate 
their  own  jurisdiction.  Your  Lordships,  in  like  manner,  may 
be  called  on  to  form  a  judgment  as  to  whether  an  ordination  is 
legal  and  effectual,  in  order  to  the  determination  of  a  civil  right : 
And  in  forming  that  incidental  judgment,  which  is  thus  become, 
necessary  in  the  exercise  of  your  own  jurisdiction,  your  Lordships 
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^  will  have  regsffd  to  the  law  of  the  Church,  as  the  church  courts, 
m  the  other  case,  would  be  bound  to*  look  to  the  law  as  admini- 
stered by  your  Lordships.  Even  if  different  results  were  come  to 
in  such  a  question — nay  if  the  interests  of  the  same  individual 
came  to  be  apparently  affected  by  the  different  decisions  to  whioh 
the  civil  and  church  courts  might  have  come  to  in  the  matter, — 
unfortunate  though  the  results  would  be,  there  would  still  be  no 
conflict  of  jurisdiction ;  because  what  the  courts  have  ultimately  ad- 
judicatedj  was  matter  within  their  own  province,  and  they  have 
only  incidentally  touched  upon  what  fell  within  the  sphere  of  an- 
other tribunal.  This  would  be  just  the  same  sort  of  case  as  might 
happen,  where  the  Court  of  Justiciary  is  called  on  to  determine 
the  legality  of  a  marriage  as  an  element  in  trying  the  case  of  bi- 
gamy ;  or  where  the  Court  of  Session  might  be  required  to  investi- 
gate a  crime,  in  order  to  determine  a  civil  right  arising  in  conse- 
quence of  that  crime  being  committed. 

The  Dean  of  Faculty,  warmed  with  the  theme  of  the  majesty 
of  the  law,  has  crossed  the  Atlantic  for  illustration,  and, — having 
pronounced  a  passing  eidogy  upon  Washington  and  Hamilton,  as 
the  founders  of  the  American  constitution, — has  referred  to  the 
United  States  Court,  as  furnishing  an  instance  of  the  respect, 
which,  in  all  civilized  countries,  is  due  to  the  majesty  of  the  law. 
It  was  perhaps  unnecessary,  to  go  so  far  to  prove  or  illustrate  what 
I  trust  is  better  established  in  fhis  realm  than  elsewhere  on  the 
globe :  But  no  doubt  the  United  States  Court,  deciding  on  ques- 
tions arising  out  of  the  foederal  treaty  of  America,  affords  one  of 
the  most  magnificent  and  imposing  spectacles  which  any  constitu- 
tion can  present.  I  willingly  follow  the  pursuers  in  this  illustra- 
tion, which,  rightly  understood,  will  be  found  to  enforce  not  their 
argument,  but  that  of  the  defenders. 

Your  Lordships  are  perfectly  aware  that  the  American  con- 
stitution rests  upon  a  treaty  between  several  independent  states, 
each  of  which  retain  its  separate  Legislature  in  many  re- 
spects supreme,  and  for  many  purposes  of  internal  govern- 
ment ;  and  its  separate  courts  and  tribunals.  By  their  mutual 
treaty,  these  states  did  not  surrender  all  their  powers.  They 
made  certain  mutual  sacrifices.  They  agreed  to  establish  a  com- 
mon legislature  which  in  certain  respects  should  be  supreme, 
but  which  has  no  power  and  no  authority  to  bind  the  states  sepa* 
rately,  except  in  so  far  as  it  derives  it  from  the  foederal  treaty  which 
forms  the  basis  of  their  constitution.  It  was  necessarily  foreseen, 
that  questions  might  arise  in  the  construction  of  this  treaty,  as 
in  that  of  any  other  treaty  or  in  any  written  instrument,  and  it 
was  therefore  provided,  and  most  wisely,  that  these  questions 
should  be  determined  by  a  peculiar  court  which  the  constitution 
provided.     An  act  of  Congress  itself, — the  legality  of  that  act  of 
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CoDj^ess  with  reference  to  the  treaty, — may  be  matter  of  question  • 
before  that  Court,  because  Congress  having  limited  powers,  and 
having  no  power  except  as  conferred  by  the  fcederal  treaty,  may  ex- 
ceed these  powers,  and  consequently  commit  an  illegal  act,  of 
which  the  United  States  Court,  as  the  great  constitutional  inter- 
preters and  expounders  of  the  treaty,  are  entitled  to  take  cogni- 
zance ;  and,  if  they  find  it  beyond  the  powers  of  Congress,  to 
pronounce  it  illegal  and  deny  it  effect.  The  same  good  genius 
which  presided  over  the  nascent  fortunes  of  America,  and  which 
gave  her  such  men  as  Washington  and  Hamilton,  gave  her  also 
as  the  first  presiding  judge  of  that  Court,  a  person  whose  weight 
of  character,  deep  erudition,  suavity  and  wisdom,  whose  well* 
tempered  discretion  and  knowledge  of  the  constitution,  and  of  its 
practical  working,  and  intimate  acquaintance  with  the  feeling  and 
opinions  of  his  countrymen,  gave  to  his  decisions  such  authority, 
that  they  have  been  submitted  to  implicitly,  and  without  murmur^ 
in  all  thequestions  brought  before  him,  of  this  international  descrip- 
tion, and  depending  on  the  construction  of  the  treaty.  History, 
perhaps,  cannot  furnish  a  higher  triumph  of  order  and  of  reason, 
than  that  so  many  jealous  states,  having  separate  legislatures  in 
active  exercise  of  their  powers,  separately  armed,  and  with  power 
to  resist,  if  the  will  were  found,  should  have  bowed  with  perfect 
submission  to  the  voice  of  that  civil  tribunal,  as  to  a  divine  oracle 
of  justice. 

But  how  does  this  apply  to  the  present  case  P  If  my  learned 
friend  could  have  shown  that  the  State  had  given  to  your  Lord- 
ships power  over  the  Church  in  matters  ecclesiastical, — had  made 
your  Lordships  arbiters  between  the  Church  and  the  State— or  had 
put  into  your  hands  a  jurisdiction  to  correct  any  error  or  excess 
committed  by  the  Church  in  the  exercise  of  these  exclusive  pow- 
ers, judicial  and  legislative,  which  had  been  conferred  on  her,— 
there  might  have  been  some  analogy,  some  resemblance  between 
the  cases ;  and  he  might  have  told  your  Lordships  to  act  fearless- 
ly in  correcting  the  errors  of  the  Church  when  you  see,  that,  even 
in  the  recent  and  more  turbulent  constitution  of  America,  her  civil 
tribunals  did  not  hesitate  to  review  the  proceedings  of  her  com- 
mon legislature.  After  all,  it  was  hardly  necessary  to  go  so  far, 
and  to  quote  such  examples  for  your  Lordships^  encouragement, 
as  if  the  only  fear  that  could  exist  was  not  the  fear  of  doing 
wrong, — for  if  your  decision  be  right,  and  within  your  Lordships^ 
province,  there  is  no  country  in  the  world  in  which  it  would  meet 
with  more  absolute  and  implicit  obedience.  But  the  analogy  re- 
ferred to  totally  fails,  and  the  argument  derived  from  it  is  without 
ground,  or  application,  when  the  constitution  of  this  country  is 
looked  to>  which  has  not  made  the  Church  in  any  respect  depen- 
dent upon  the  decrees  of  this  Court,  nor  invested  your  Lordships 
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with  a  supreme  power  of  reviewing  her  acts,  judicial  or  legislative. 
As  the  constitution  has  given  several  and  independent  powers  to 
the  Court  of  Justiciary,  to  the  Court  of  Exchequer,  and  to  your 
Lordships,  it  has  also  given  independent  powers  to  the  Church. 
She  has  confided  not  in  your  Lordships  only,  but  also  in  the 
Church — nay  the  confidence  which  the  State  has  reposed  in  the 
Church  is  lai^er,  more  unlimited  and  exuberant  than  that  which 
she  has  reposed  in  this  Court ;  for  she  has  given  her  legislar 
tive  as  well  as  judidal  powers.  She  has  given  her  right  to  pro- 
nounce legislatively  in  matters  ecclesiastical,  and  in  matters  that 
afiect  her  own  internal  economy  and  interest.  To  interfere,  there- 
fore, and  declare  an  act  illegal  which  the  Church  has  done  judi- 
cially or  legislatively  in  matters  within  her  province  were,  with 
great  submission,  an  usurpation  on  the  part  of  this  Court, — ^not 
an  exercise  of  any  high  and  peculiar  jurisdiction,  such  as  the  con- 
stitution of  America  has  conferred  on  the  United  States  Court  in 
respect  of  the  fcederal  treaty,  but  an  infraction  of  the  constitution, 
and  an  assertion  of  power  which  the  constitution  has  denied. 

If,  therefore,  in  passing  the  act  of  1884,  for  the  purpose  of  regu- 
lating Calls,  the  Church  has  kept  within  her  own  limits,  and  le- 
gislated in  a  matter  which  the  constitution  has  given  to  her  deter- 
mination, there  is  an  end  of  the  question.  Your  Lordships  can- 
not review  it.  If  there  be  abuse,  you  cannot  correct  it.  It  belongs 
to  the  State,  through  the  Legislature,  to  correct  that  abuse.  It  will 
not  do  to  say,  there  is  no  wrong  without  a  remedy :  that  is  true  in 
the  constitution,  but  the  remedy  for  many  wrongs  must  be  found 
in  the  Legislature ;  and  there  is  no  sense  or  justice  in  the  maxim, 
as  it  is  here  used  by  the  pursuers,  and  it  should  not  have  been  used 
at  all,  if  there  can  be  no  wrong  without  redress  in  this  Court.  And 
here,  again,  in  regard  to  the  astricting clause  in  the  act  1592,  and  ad- 
mitting that  it  does  impose  an  obligation  on  the  Church  courts,  and 
is  an  authoritativedeclaration  of  that  obligation  by  the  L^slature, — 
admitting  that  the  Church  courts  may  abuse  their  powers, — still  the 
remedy  is  not  here,  because  your  Lordships  could  not  stretch  your 
hand  to  correct  that  abuse,  without  committing  another  violation 
of  the  constitution,  by  trespassing  on  a  separate  and  peculiar  juris- 
diction not  less  sacred  than  your  own.  It  is  not  meant  to  be  main- 
tained that  your  Lordships,  in  any  question  that  may  arise,  are 
not  entitled  to  consider  a  subject  matter  even  ecclesiastical,  for 
the  purpose  of  determining  whether  it  be  within  your  Lordships^ 
jurisdiction  or  not, — nay,  more,  it  is  not  meant  to  be  contended 
that  your  Lordships  are  not  entitled  to  pronounce  incidentally  and 
collaterally  upon  ecclesiastical  matters,  if  the  decision  of  it  in  that 
view  shall  be  necessary  to  explicate  your  proper  jurisdiction. 
What  is  meant  is,  that  if  it  be  an  ecclesiastical  matter  proper  for 
the  cognizance  of  the  Church  judicially  or  legislatively,  there  is 
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no  review  here,  and  even  if  there  has  been  abuse  and  wrong  com'* 
mitted  the  party  can  have  no  redress  in  this  Court* 

Take  the  case,  to  which  there  can  be  no  doubt,  namely,  the  ques- 
tion of  admitted  qualification — such  as  the  presentee^s  possession 
of  that  knowledge,  or  that  correctness  of  doctrine  which  the  Church 
requires,  according  to  the  different  tests  which  she  may  from  time 
to  time  impose.  She  may  by  her  legislative  acts,  as  she  has  been 
in  use  to  regulate  this  matter  from  time  to  time,  impose  tests  of 
such  a  nature,  that  if  the  supreme  legislature  of  the  State  were 
asked  to  pronounce  upon  them  they  would  not  be  sanctioned.  In 
judicially  exercising  her  power  of  examination,  she  may  commit 
the  most  grievous  wrong  by  unjustly  rejecting  a  candidate  of  the 
best  qualifications.  But  surely  in  that  case  it  will  not  be  contend- 
ed— it  were  monstrous  to  maintain — ^that  there  could  be  a  remedy 
here,  and  that  your  Lordships  by  yourselves,  or  by  delegating  the 
authority,  could  supersede  the  power  of  the  Church,  introduce  new 
tests  from  those  which  she  has  adopted,  order  a  new  examination 
according  to  what  might  have  been  satisfactory  to  your  own  mind^ 
proceed  to  declare  the  person  qualified,  and  then,  (by  what  process, 
however,  the  pursuers  ingenuity  has  been  unable  to  show,)  declare 
the  pastor  entitled  to  be  inducted,  and  compel  ordination.  The 
defenders  trust,  that  your  Lordships  will  weigh  the  consequence, 
and  pause  before  entering  on  a  conflict  of  which  it  is  impossible  to 
foresee  the  end. 

It  is  useful  to  speak  here  of  the  remedies  by  which  your  decree, 
if  it  shall  be  pronounced  against  the  defenders,  may  be  enforced ; 
for  if  the  matter  were  to  rest  on  a  mere  statement  or  declaration  of 
opinion  even  judicial,  it  might  be  thought  little  harm  would  result, 
and  that  the  conflict  might  rest  there.  But  a  Court  of  law  will 
not  duly  consult  its  own  dignity,  and  will  not  much  ei^ercise  the 
respect  due  to  its  proceedings,  especially  when  engaging  in  a  col- 
lision of  jurisdictions,  such  as  that  which  unquestionably  exists 
here,  if  it  do  not  calculate  beforehand,  and  see  the  way,  clearly,  to 
the  final  extrication  of  the  case  by  the  constitutional  assertion  of  its 
power.  What^  then,  I  ask  your  Lordships,  is  the  process  of  reme- 
dy ?  Suppose  the  pursuers  had  the  decree  of  declarator  in  the  terms 
in  which  they  ask  it,  Is  there  any  process  of  adjudication  in  im- 
plement by  which  the  right  to  the  ofiice  and  a  cure  of  souls  could 
be  conferred  ?  The  idea  is  ridiculous.  Shall  your  Lordships  issue 
letters  of  homing  and  caption  and  compel  presbyteries — by  which 
I  mean  the  individual  members  of  presbyteries*-*under  pain  of  im- 
prisonment, to  confer  the  cure  of  souls,  and  constitute  the  spiritual 
relation  to  the  congregation  ?  This  cannot  be  thought  of.  Shall  you 
interfere  by  interdict  to  prevent  the  spiritual  settlement  of  this  pa- 
rish ?  Is  there  an  instance  in  which  this  has  been  done  ?  Or  can 
jt  be  imagined  that  the  Church  would  pause  for  a  moment,  what- 
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ever  niiglt  be  the  conseqaence  as  to  the  civil  right  of  stipend,  if 
it  concerned  the  great  interests  of  religion  and  the  spiritual  wel- 
fare of  this  parish,  that  it  should  be  instantly  supplied  with  a 
pastor  from  the  Church  ?  Who  can  imagine,  that  the  Church 
would  be  so  lost  to  her  duty  as  to  hesitate  a  single  moment  in  ap- 
pointing a  pastor,  and  constituting  the  spiritual  relation  between 
him  and  his  flock,  without  respect  to  the  civil  rights  of  the  patron 
and  the  collectors  of  the  Widows*  Fund  and  the  presentee. 

Your  Lordships,  therefore,  are  asked  to  pronounce  a  decree 
which  the  party  who  asks  it  cannot  say  how  or  in  what  manner  it . 
is  to  be  enforced : — ^which  they  cannot  pretend  to  say  admits  of 
being  directly  enforced: — which  may  remain  dead  and  inefiec- 
tnal,  and  disregarded  by  the  Church,  against  whom  it  is  pronoun- 
ced. Is  this  a  state  of  things  in  which  the  Supreme  court  of  the 
country  should  legally  engage  ?  Is  this  a  conflict  and  collision  be- 
tween high  constitutional  authorities,  to  which  a  wise  man  would 
commit  himself  without  seeing  his  course  clearly  and  distinctly  to 
the  end  ?  It  is  the  business  of  the  pursuers,  who  ask  you  to  com- 
mit yourselves  to  this  contest,  to  show  how  the  matter  will  be 
cleared  in  the  result*  If  they  cannot  do  so,  their  inability  to  do 
it  should  create  deep  distrust  of  their  cause. 

Wednesday i  December  13. 
The  Solicitoe-Geneeal. — My  Loed  Peesidbxt, — Refer- 
ring to  the  observations  which  I  had  the  honour  of  addressing 
to  your  Lordships  yesterday,  and  which  it  is  not  my  inten- 
tion to  renew,  I  maintain,  on  the  part  of  the  Presbytery,  in 
the  ^rst  place,  that  the  (church  where  she  acts  within  her  own 
province,  and  not  exceeding  her  power,  is  not  subject  to  the  re- 
view or  control  of  this  Court,  even  though  her  acts  should  im- 
mediately and  directly  afiect  civil  rights  and  patrimonial  inte- 
rests. In  the  second  place,  that  even  on  the  supposition  of  her 
exceeding  her  powers,  provided  she  confines  herself  to  matters 
ecclesiastical,  and  that  her  acts  do  not  immediately  and  directly 
afl^ect  civil  rights  and  patrimonial  interests,  still  there  is  no  re- 
view or  control  in  this  Court.  The  remedy,  if  a  case  for  remedy 
should  exist,  is  with  the  Legislature  alone :  In  the  third  place, 
it  is  only  where  the  Church  exceeds  her  powers,  and,  while  she 
exceeds  her  powers,  afiects,  by  her  acts,  civil  rights  and  patri- 
monial interests,  that  this  Court  can  have  any  jurisdiction  to  re- 
view or  control  her  proceedings.  And,  in  the  Jburth  place, 
all  the  redress  which  this  Court  can  give,  is  not  in  matters  ec- 
clesiastical, or  with  reference  to  what  falls  within  the  peculiar 
province  of  the  Church,  but  ^th  reference  only  to  those  civil 
rights,  and  patrimonial  interests  which  fall  peculiarly  within  the 
jurisdiction  of  this  Court;  and  collaterally  only  and  incidentally 
within  the  jurisdiction  of  the  Church. 
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It  was  with  a  Tiew  to  these  propositions  that  I  addressed^ 
your  Lordships  at  such  length  upon  the  legislative  and  judicial 
powers  of  the  Church  in  matters  ecclesiastical,  and  endea- 
voured to  satisfy  you  that  the  call  was  a  matter  ecclesiastical, 
and,  as  such,  within  the  pow%r  of  the  Church  to  determine,  not 
judicially  only,  as  every  separate  case  arises  for  decision  in  her 
tribunals,  but  legislatively,  where  she  was  to  interfere  for  the 
purpose  of  passing  a  law  which  would  bind  all  the  tribunals  of 
the  Church,  as  well  as  every  individual  belonging  to  the  esta- 
blishment. If  the  call  be  a  matter  ecclesiastical,  and  so  subject 
to  the  exclusive  jurisdiction,  of  the  Church,  and  if  the  Church 
do^s  not  exceed  her  powers  in  regulating  the  Call,  the  first  ques- 
tion that  presents  itself  is.  Whether  the  Act  of  Assembly  1884, 
which  afterwards  became  a  law  of  the  Church,  did  or  did  not 
exceed  her  legislative  powers?  That  Act  of  Assembly  waspas'- 
sed  for  the  purpose  of  regulating  the  Call ;  and,^  in  so  far  as  it 
touches  the  present  case,  it  merely  provides.  That  if  there  was 
a  dissent  by  the  male  heads  of  families  in  communion  with  the 
Church,  the  Call  should  be  held  to  be  inadequate,  and  the  pre* 
sentee  consequently  rejected.  It  has  been  called  the  Veto  Act^ 
but  that  name  has  been  well  termed  a  nickname.  It  is  not  a 
Veto  Act.  On  the  contrary,  the  principle  of  the  measure  is, 
that  all  the  male  heads  of  families,  not  actually  expressing  dis« 
sent,  shall  be  held  to  concur,  and  the  patron  and  presentee,  by 
the  form  and  conception  of  the  measure,  have  the  benefit  of  all 
those  whose  feelings  toward  the  candidate  for  the  ministry  are 
not  such  as  to  make  them  active  opponents  to  his  ordination. 

Suppose  this  act  had  been  otherwise  expressed,  and  that  the 
Church,  which  has  again  and  again  judicially  decided  upon  the 
concurrence  necessary  for  the  Call,  should  have  passed  a  law, 
That  no  concurrence  should  be  sufficient  unless  there  were  A 
majority  of  the  male  heads  of  families  concurring,  or  suppose, 
without  any  actual  law  of  the  Church  being  passed  to  that  effect) 
that  by  a  course  of  decisions,  recurring  to  the  fundamental  prin- 
ciples of  her  constitution,  and  correcting  these  by  the  judgments 
which  have  prevailed  in  her  tribunals  for  so  many  years,  she 
should  have,  in  several  successive  cases,  refused  to  sustain  a  call 
where  the  majority  of  the  male  heads  of  families  did  not  concur, 
—Could  it  have  been  said  that  such  judicial  decision,  or  such  le- 
gislative act,  requiring  that  concurrence,  was  beyond  her  power  ? 
Could  such  language  have  been  maintained  on  the  part  of  those 
who  are  ready  to  vindicate  that  course  of  decision  by  which  the 
Call  was  reduced  to  a  mockery,-— and  from  being  an  active  con- 
currence proving  a  certain  acce^ptableness  of  the  presentee,  to 
be  a  mere  form,— in  which  the  instrument  called  a  Call  was  sus- 
tained as  sufficient  without  a  single  signature  ?  Could  they  have 
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held,  that,  if  the  Church  had  power  to  reduce  what  at  one  time 
was  important  and  operative  into  an  unsubstantial  and  inefiectual 
form,  she  had  not  the  power  to  retrace  these  erroneous  steps, — 
to  correct  by  a  new  train  of  judicial  decisions  those  repeated  er- 
rors of  judgment, — and  require  in  the  Call  the  evidence  of  that 
actual  concurrence,  without  which  there  should  be  no  settlement 
of  a  minister  in  the  parish  ? 

And  this  very  observation  gives  the  answer  to  what  was  so 
strongly  pressed  in  argument,  that  she  could  not  delegate  to  the 
parishioners  the  power  of  judging  of  the  qualification  of  a  minis- 
ter which  the  State  had  conferred  upon  herself.    There  is  no  dele- 
gation of  power.    There  is  not  half  so  much  delegation  of  power 
as  if,  in  a  question  of  qualification  with  reference  to  the  candi- 
date's skill  in  tongues,  sbe  had  remitted  to  persons  learned  in  Greek 
or  Hebrew,  to  report  the  result  of  an  examination. — In  that 
case,  where  she  would  have  availed  herself  of  the  skill  of  others 
in  procuring  evidence  of  the  qualification,  she  would  have  much 
more  delegated  her  pow^r,  than  in  taking  the  consent  of  a  ma- 
jority of  male  heads  of  families  to  be  a  test  of  acceptableness.   A 
concurrence  in  the  presentation  is  required  by  the  law  of  the 
Church.     The  question  is,  what  shall  be  the  requisite  concur- 
rence, and  what  shall  be  the  proof  of  it  ? — And  the  Church  came 
to  say  by  a  legislative  act,  with  the  view  it  may  be  of  correcting 
a  previous  train  of  bad  judicial  decisions,  that  they  require  not  a 
nominal  but  a  real  concurrence ;  and  that  the  only  evidence  of 
that  concurrence  which  they  will  sustain,  is,  the  consent  of  a  ma- 
jority of  male  heads  of  families,  proved  by  the  circumstance  that 
a  majority  do  not  dissent.      This  is  not  a  delegation  of  the 
power;  it  is  fixing  a  criterion  by  which  the  tribunals  of  the 
Church  are  to  be  guided.     The  objection,  therefore,  about  de- 
legation of  the  duty  which  she  should  herself  discharge,  is  truly, 
as  groundless,  as  the  objection  that  her  hands  are  tied  up  by  the 

1)revious  judgments  of  her  courts.  This  cannot  fetter  her  legis- 
ative  powers,  and  she  delegates  nothing  where  she  fixes  a  crite- 
rion of  evidence. 

At  the  risk  of  repeating  what  I  said  yesterday,  I  must  again 
impress  on  your  Lordships'  attention,  that,  if  you  are  satisfied  that 
the  Call  is  an  essential  part  of  induction  and  ordination,  it  is  very 
immaterial  in  what  it  had  its  origin.  That  it  is  an  essential  part 
of  that  process  was  not  denied  even  by  Dr  Robertson,  and  those 
who  before,  and  with  him,  attempted  to  reduce  to  the  lowest  pos- 
sible point  the  influence  of  the  people  in  the  settlement  of  their 
pastors. — They  were  too  wise :  They  knew  too  well  the  consti- 
tution of  the  Church  to  pretend  to  say  in  plain  terms,  that  the 
Call  was  a  mockery,— a  mere  forra,^— a  shadow,— not  a  thing  of 
substance.     They  might  term  it  concurrence :    They  might  in 
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each  particular  case  require  less  and  less  concurrence  as  coDstU 
tuting  a  sufficient  Call ;  but  they  never  pretended  to  say  that  a 
clergyman  could  be  established  without  a  Call ;  and,  on  the  con- 
trary, in  1782,  when  their  predominancy  was  best  established, 
and  when  they  had  most  absolute  possession  of  the  highest  judi- 
cial tribunal  of  the  Church,  they  did  not  hesitate,  in  order  to 
quiet  the  minds  of  the  clergy  and  laity  of  the  Church,  to  pass 
the  act  by  which  it  was  declared  that  the  Call  was  agreeable  to  the 
immemorial  and  constitutional  use  of  the  Church,  and  that  it 
ought  to  be  continued.  Looking  at  the  matter  ecclesiastically, 
therefore,  there  can  be  no  doubt  that  the  Church  has  power  to 
regulate  the  matter  of  the  Call ;  and  upon  this,  which  is  the 
hingeing  point  of  the  case,  the  argument  for  the  pursuers,  dis- 
tinguished as  it  has  been  for  learning  and  research,  and  erudite 
and  elaborate  as  it  was,  has  been  singularly  unsuccessful. 

Then  how  is  the  jurisdiction  of  this  Court  open  ?  Merely  be- 
cause this  action  is  brought  at  the  instance  of  a  patron  and  a  pre- 
sentee, who  maintain  that  their  interests  are  affected.  If  then 
they  are  affected  by  the  Church  acting  in  her  proper  sphere  in  a 
matter  purely  ecclesiastical,  and  therefore  for  her  cognizance, 
judicially  and  legislatively,  this  Court  can  give  them  no  redress, 
even  if  they  could  satisfy  your  Lordships  that  the  acts  of  which 
they  complain  are  an  injury ;  for  this  plain  reason,  that  patronage 
was  never  an  absolute  and  independent  right,  especially  as  re- 
gards the  ordination  and  induction  of  a  presentee.  The  presen- 
tee could  only  obtain  ordination  and  induction  into  the  benefice 
by  the  concurrence  of  the  Church  ;  and  if  the  law  of  the  land, 
because  it  is  the  law  of  the  Church,  be,  that  the  Church  should 
not  concur  with  the  patron  to  complete  the  right  of  the  presen- 
tee, unless  the  presentee  be  acceptable  to  the  parish  ;  unless  the 
presentee  be  supported  by  what  the  Church  rules  to  be  a  suffi- 
cient Call,  there  is  no  interference  with  the  exercise  of  the  pa- 
tronage, in  rejecting  a  presentee,  because  he  has  not  those  requi- 
sites which  the  law  of  the  Church  requires.  The  point  is  quite 
clear,  if  the  question  be  taken  in  what  all  parties  admit  to  be 
the  qualifications  of  the  presentee,  then,  the  Church  being  confes- 
sedly the  sole  judge,  if  the  Church  were  to  establish  rules, 
however  unreasonable,  in  regard  to  qualification,  or  commit  in. 
justice,  however  great,  in  judging  of  the  qualifications  of  a  candi- 
date in  a  particular  case,  the  patron  has  nothing  to  say.  The 
civil  Court  can  give  no  redress.  His  civil  right  has  not  been  in- 
jured in  a  way  of  which  they  can  take  cognizance,  because  his 
civil  right  in  the  matter  required  the  concurrence  of  the  Church, 
and  that  concurrence  the  Church  has  refused,  and  the  civil  Courts 
have  no  power  to  control.  If  the  acceptableness  of  the  presentee 
be  a  part  of  qualification^  and  the  Call,  or  what  the  law  requires 
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to  constitute  a  sufficient  Call,  be  merely  the  criterion  of  that  ac- 
cefftableness,  and  consequently  of  that  qualification,  the  case  is 
brought  to  the  same  point  as  if  the  question  were  about  the  pre- 
aentee^s  accomplishments,  or  his  sufficiency  in  doctrine.  But  if, 
taking  another  view,  the  Call  cannot  be  considered  as  a  proof  of 
qualification  in  the  presentee,  but  has  its  origin  in  a  certain  con- 
currence of  the  flock,  which  the  Church  has  all  along  required, 
still  in  this  view,  as  well  as  in  the  last,  that  concurrence,  and  con- 
sequently the  Call,  which  is  the  test  of  the  concurrence,  is  the 
condition  of  the  patron's  right.  It  cannot  be  exercised  without 
that  concurrence.  The  patron  has  a  right  to  nominate,  but  not 
to  force  a  nominee  on  the  parish.  He  cannot  intrude  his  pre- 
sentee against  the  will  of  the  people.  The  law  of  the  Church  n*om 
Its  earliest  time  has  said  there  shall  be  no  such  intrusion :  and  it  has 
passed  acts  from  time  to  time,  to  correct  any  abuse  in  this  mat- 
ter, and  to  prevent  the  possibility  of  forcible  intrusion.  A  cer- 
tain consent,  therefore,  on  the  part  of  the  people  being  required 
by  the  Church,  is  the  ground  and  necessary  condition  of  consti- 
tuting the  spiritual  relation  of  pastor.  U'he  patron,  or  his  pre- 
sentee, has  no  more  right  to  insist  that  the  presentee  shall  be  in- 
ducted without  reference  to  that  condition,  than  either  of  them 
has  a  right  to  insist  that  the  presentee  should  be  ordained  without 
possessing  the  qualifications,  strictly  so  termed,  which  the  Church 
may  require :  And,  therefore,  if  you  come  to  be  satisfied  that  the 
Call  is  a  matter  for  the  regulation  of  the  Church,  it  is  in  vain  to 
speak  of  the  civil  rights  of  the  patron  ;  because  the  civil  rights  of 
the  patron  are  necessarily  subject  to  the  condition  of  the  Call,  and 
subject  to  a  condition  which  the  statute  has  left  with  the  Church 
to  declare  and  to  enforce. 

On  the  supposition,  then,  that  the  Act  of  Assembly  1834 
does  restrict  and  narrow  the  rights  of  the  patron,  still  there  is  no 
jurisdiction  created  in  this  Court,  because  that  civil  right  and  pa- 
trimonial interest  which  alone  is  for  your  cognizance,  have  not 
been  affiscted,  except  by  the  acts  of  the  Church  within  her  pro- 
per sphere  and  province* 

Take  the  case,  however,  as  one  in  which  the  Church  has  ex- 
ceeded her  powers,  still  the  Call  is  a  matter  ecclesiastical.  There 
may  by  possibility  have  been  an  abuse  in  the  evidence  of  con- 
currence which  she  has  required— or,  if  it  is  to  be  so  termed,  in 
the  veto,  which  she  has  introduced  ;  but  she  has  not  affected  di- 
rectly and  immediately  the  right  of  patronage,  or  the  patrimo- 
nial right  of  the  presentee.  She  is  not  encroaching  upon  the 
I)rovince  of  the  civil  courts.  She  is  acting  upon  her  own  pecu- 
iar  jurisdiction';  and  if  she  exceeds  her  powers  there,  but  does 
not  trench  upon  any  matter  which  belongs  to  the  jurisdiction  of 
the  civil  courts,  there  is  no  remedy,  even  supposing  a  case  of 
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abuse ;  because  you  have  no  power  to  redress  every  wrong  com- 
mitied  in  every  way.  Whatever  powers  of  redress  you  may  have 
in  civil  questions,  and  with  reference  to  civil  rights,  your  power 
is  there  only*  It  is  not  to  redress  abuse  in  ecclesiastical  matters, 
any  more  than  to  redress  abuse  committed  by  the  Court  of  Jus- 
ticiary in  matters  criminal,  or  in  the  Court  of  Exchequer  in  mat- 
ters of  revenue.  That  your  Lordships,  because  the  Church 
abuses  those  powers  which  the  Legislature  has  conferred  upon 
her,  should  think  fit  to  enter  her  peculiar  domain  of  jurisdiction, 
— to  lay  down  rules,  for  instance,  in  regard  to  the  qualification 
of  ministers,-**to  decide  what  shall  or  shall  not  be  a  cause  of  in- 
trusion against  the  will  of  the  people, — what  shall  or  shall  not 
be  a  violation  of  that  law  of  her  foundation, — ^to  say  what  shall 
or  shall  not  be  a  sufficient  Call,  without  which  it  is  impossible 
tliere  can  be  a  pastoral  relation,-— that  were,  with  great  defe- 
rence, not  to  redress  a  civil  wrong  hy  the  exercise  of  civil  juris- 
diction,  but  to  assume  new  jurisdiction,  and  to  redress  in  a  civil 
court  an  ecclesiastical  wrong  done  by  the  Church,  in  a  matter 
purely  ecclesiastical.  You  cannot  review  any  thing  which  the 
Church  has  done  ecclesiastically,  for  the  purpose  of  giving  a  re- 
medy where  there  has  been  no  excess  of  power,  whatever  may 
be  the  consequence  to  civil  right  or  patrimonial  interest,  or  even 
where  there  has  been  excess  of  power,  unless  civil  right  and  pa- 
trimonial interest  have  been  immediately  and  directly  affected. 

But  this  is  not  all.  For  the  Court  can  give  no  remedy,  and 
has  no  jurisdiction  therefcH-e  for  the  purpose  of  redress,  unless  it 
can  enforce  some  civil  right  or  patrimonial  interest.  It  is  quite 
intelligible,  and  there  can  be  no  doubt,  that  you  may  decide  to 
whom  the  civil  right  of  patronage  belongs, — which  of  two  com- 

Eeting  parties  shall  have  the  right  of  presentation — who  shall 
ave  the  stipend—- who  shall  have  the  manse  and  glebe — to  whom, 
between  two  contending  parties,  the  temporalities  of  any  benefice 
shall  belong.— All  that  is  the  proper  province  of  the  Court,  be- 
cause the  subject  is  matter  of  civil  right  and  patrimonial  interest; 
and  because  the  Court  has  the  means  of  enforcing  its  judgment 
by  affecting  directly  a  civil  and  a  patrimonial  interest.  The  case 
has  occurred  that  a. party  has  been  ordained  to  a  parish,  and  in- 
ducted to  the  cure,  who  has  not  held  a  presentation  from  the 
real  patron ;  while  the  presentee  of  the  real  patron  has  been  re- 
jected ;  and  in  which  your  Lordships  have  denied  the  stipend 
to  the  person  so  inducted.  Quite  right.  The  Church  may  have 
no  power,  so  far  as  the  temporalities  of  the  benefice  are  concern- 
ed, to  take  the  presentee  of  the  pretended  patron,  and  reject  the 
presentee  of  the  true  patron,  ordaining  the  former.  If  they 
do  SO4  he  shall  not  take  the  stipend,  because  the  law  only  gives 
■the  stipend  to  the  party  who  holds  a  good  presentation.  And  the 
Court  will  judge  when  application  is  made  to  them  for  the 
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Stipend,  whether  the  party  demanding  that  civil  right  has  the  title 
which  consists  both  of  a  spiritual  ordination,  and  a  presentation 
by  the  patron. 

There  are  many  other  cases  in  which  the  temporalities  of 
the  benefice  have,  no  doubt,  very  unfortunately  been  sepa- 
rated from  the  cure,  without  blame  perhaps  either  to  the  civil 
Courts  or  to  the  Church  Courts,  and  without  any  thing  that 
.  could  be  considered  as  a  proper  conflict  of  jurisdiction  ;  because 
in  all  the  cases  that  have  hitherto  occurred,  the  civil  Courts  have 
looked  only  to  the  question  of  patrimonial  interest,  and  have 
never  trenched  on  the  rights  of  the  Church.  But  when  you  are 
asked  to  declare  finally,  and  without  reference  to  patrimonial  in- 
terests. That  the  Presbytery  are  under  certain  obligations  to  in* 
duct  and  ordain, — when,  with  reference  to  the  demand,  remedial 
measures  are  hinted  at,  by  which  the  presbytery,  in  implement 
of  that  obligation,  may  be  compelled  to  induct  and  ordain,^t  is 
leaving  the  matter  of  patrimonial  right  and  interest  entirely  open, 
and  requiring  your  Lordships  to  supersede  the  power  of  the 
Church,  to  act  as  her  absolute  master,— to  the  effect  even  of  com- 
pelling her  to  impart  the  spiritual  gift  implied  in  ordination. 

Your  Lordships  in  the  course  of  this  argument  will  be 
pleased  to  recollect,  that  the  only  party  here  is  the  Presby- 
tery of  Auchterarder.  The  Collector  of  the  Widows'  Fund, 
and  the  heritors  of  the  parish,  have  been  cited  as  defenders 
in  this  summons;  and  there  are  various  conclusions  direct- 
ed against  them,  and  with  reference  to  their  interest ;  but  they 
are  not  parties  to  this  discussion.  In  so  far  as  they  are  concern- 
ed the  action  is  in  abeyance.  The  question  here  is  exclusively 
with  the  Presbytery  ;  and  it  is  of  the  last  importance  to  attend 
to  this  circumstance.  There  is  no  other  party  concerned  in  the 
present  argument,  nor  is  there  any  conclusion  of  the  summons 
now  before  your  Lordships,  except  the  first  declaratory  conclu- 
sion which  is  directed  against  the  Presbytery  and  the  Presbytery 
alone. 

When  my  learned  friend,  therefore,  referred  to  the  other  con- 
clusions in  regard  to  the  stipend,  manse,  and  glebe,  which  are 
the  temporalities  of  the  benefice,  and  are  no  doubt  therefore  civil 
rights,  and  patrimonial  interests,  as  to  which,  with  proper  par- 
ties, and  in  a  proper  action,  your  Lordships'  judgment  may  be 
required,  he  did  that  which  is  quite  out  of  the  present  discus- 
sion. The  pursuers  ware  not  so  entitled  to  change  the  tables 
on  the  defenders,  and  after  going  into  the  argument  with  them 
upon  the  supposition  that  they  were  the  only  parties,  and  that 
the  declaratory  conclusion  was  the  only  one  as  to  which  debate 
was  raised,  to  attempt  to  better  their  case  by  referring  to  the 
patrimonial  conclusions  touching  the  stipend,  when  the  parties 
concerned  in  these  conclusions  are  not  now  before  you,  and  when 
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the  action,  as  regarded-  these,  was  by  consent  suspended.  The 
observation,  therefore,  made  by  the  pursuers  on  that  point  will  be 
disregarded,  and  the  action  will  be  considered  as  one  in  which 
the  Presbytery  alone  are  the  defenders;  and  the  only  conclusion 
is  the  first  declaratory  conclusion.  They  have  no  right  to  take  the 
question  otherwise  ;  and  so  taken,  it  is  submitted,  on  the  part  of 
the  defenders,  with  great  confidence,  that  it  is  not  an  action  which 
embraces  any  thing  like  civil  right,  or  patrimonial  interest ;  but 
which  is  limited  entirely  to  ecclesiastical  matters,  which  the 
Church,  exercising  her  undoubted  judicial  and  legislative  powers, 
has  chosen  to  regulate.  The  result  is,  as  the  defenders  view  the 
case,  that  the  Church  has  not  acted  beyond  her  powers ;— that 
even  if  she  had  acted  beyond  her  powers,  the  abuse  is  not  one 
for  the  cognizance  of  the  Court ;  and  that  the  remedy  sought  in 
this  action  is  not  a  remedy  which  it  is  competent  for  this  Court  to 
grant. 

I  shall  advert  immediately  to  the  cases  which  have  been  stated 
on  the  other  side  as  authorities,  and  I  think  I  shall  be  able  to  show 
that  they  do  not  make  for  the  defenders,  but  directly  against 
them ;  as  being  all  of  them  cases  in  which  the  Court  has  founded 
its  jurisdiction  upon  civil  right  and  patrimonial  interest  on  the 
one  hand,  and  given  effect  to  it  by  enforcing  civil  right  and  pa- 
trimonial interest  on  the  other.  But  leaving  that  for  a  moment 
out  of  view,  it  is  impossible  for  me,  with  reference  to  the  con- 
sequences which  may  attend  your  Lordships^  judgment,  not 
to  call  your  attention  very  explicitly  and  directly  to  the  situation 
in  which  decree  pronounced  in  the  terms  demanded  by  the  pur« 
suers,  would  infallibly  place  the  defenders,  whether  considered 
individually  or  collectively,  as  one  of  the  inferior  tribunals  of  the 
Church.  The  Presbytery  of  Auchterarder  are  bound  to  obey  the 
laws  of  the  Church.  The  act  of  1834  is  binding  upon  them  as  an 
interim  Act  of  Assembly ;  and  has  been  rendered,  if  possible,  more 
certainly  and  absolutely  imperative,  by  having  passed  through  the 
presbyteries,  and  after  the  consent  obtained  of  a  great  majority 
of  these,  been  re-enacted  by  the  General  Assembly.  They  can- 
not disobey  the  provisions  of  that  act  without  not  merely  incur* 
ring  the  displeasure  of  their  superiors,  but  violating  their  duties 
as  churchmen,  and  exposing  themselves  to  the  highest  penalties 
and  censures.  If  your  Lordships  pronounce  a  decree,  finding 
that  they  are  bound  to  ordain  a  presentee,  in  the  circumstances 
in  which  this  law  of  the  Church,  recently  enacted,  and  in  full 
force,  has  declared  they  shall  not  ordain  him,  either  the  decree 
of  this  Court  shall  be  vain  and  idle,  and  a  mockery ;  or  if  it  shall 
be  attempted  to  be  enforced  by  some  of  those  personal  remedies 
to  which  the  pursuers  have  referred,  the  presbytery  of  Auch- 
terarder will  be  placed  in  the  intolerable  position  of  necessarily 
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committing  contempt  of  your  decree  on  the  one  hand,  or  diso- 
bedience to  their  spiritual  superiors  on  the  other.  The  church 
courts  cannot  indeed  incarcerate,  but  they  may  drive  them  from 
their  profession.  They  may  recall  their  ordination,  and  strip 
them  of  their  character  as  ministers, — ^a  consequence  more  penal 
in  their  eyes,  and  more  intolerable,  than  the  dungeon  itself.  The 
choice  presented  to  them,  in  such  a  case,  will  be,  either  this  con- 
sequence, or  the  penalties  which  your  Lordships  are  prepared  to 
inflict  for  contempt  of  Court, — that  remedy  of  imprisonment, 
which  a  vindictive  party,  using  your  Lordships^  decree,  and  the 
executorials  of  the  law  may  choose  to  enforce.  This  is  not  a  light 
matter.  It  requires  to  be  well  weighed  before  a  step  is  taken, 
which  necessarily  brings  things  to  this  dilemma.  Deep  and  heavy 
is  the  responsibility  on  the  party  that  forces  matters  into  such 
a  position  ;  and  weak  is  the  man  who  thinks  that  the  presbyte- 
ries of  the  Church  have  so  little  regard  to  her  cause,  or  so  poor 
a  feeling  of  the  obedience  which  they  owe  to  her,  that  they 
will  not  suffer  any  privations  rather  than  fail  in  their  allegiance 
to  her.  Their  allegiance  to  her  they  know  to  be  allegiance  to 
the  law,  while  she  shall  act  within  the  powers  which  the  State 
has  conferred  upon  her  in  matters  purely  within  her  own  pro- 
vince, and  where  no  question  occurs  in  regard  to  any  civil  right, 
or  any  patrimonial  interest,  which  they  as  a  presbytery  have  no 
right  to  give  or  withhold. 

And  now,  before  concluding,  I  wish  to  make  a  few  observa- 
tions on  the  different  cases  which  have  been  so  much  founded 
upon  by  the  pursuers.  If  I  do  not  greatly  mistake,  they  will 
prove  inconsistent  with  their  argument,  and  favourable  to  those 
views  only  which  the  defenders  maintain. 

The  first  case  is  the  case  of  Auchtermuchty^  which  will  be 
found  to  have  involved  a  question  purely  of  civil  right.  In  Ja- 
nuary 1783  the  parish  became  vacant;  and  in  May  a  presenta- 
tion was  laid  before  the  presbytery  of  Auchtermuchty  m  favour 
of  Mr  Mathew  MoncriefF,  probationer,  signed  by  Lady  Newark 
and  Captain  George  MoncriefF,  calling  themselves  the  united 
patrons  of  the  parish.  Objections  were  offered  to  the  presby- 
tery by  the  magistrates  of  Auchtermuchty,  and  other  parish- 
ioners, upon  the  ground,  inter  alia^  that  neither  Lady  Newark 
nor  Captain  Moncriiff  had  produced  any  title  to  the  patronage, 
nor  were  they  in  possession  of  it.  Ultimately,  and  in  the  course 
of  the  proceedings  before  the  Commission  and  the  General  As- 
sembly, this  objection  was  removed  by  production  of  the  titles; 
80  that  the  right  of  these  parties  as  patrons,  and,  consequently, 
the  validity  of  the  presentation  in  favour  of  Mr  Moncrieff,  was 
established.  But  before  these  titles  were  produced,  and  proceed- 
ing upon  the  patrons'  failure  to  produce  them,  and  on  the  want 
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of  evidence  of  their  right  by  possessiony  or  otherwise,  the  pres- 
bytery had  proceeded  to  appoint  the  moderation  of  a  Call  at 
large,  on  the  ground  that  the  presentation  had  fallen  to  them 
jure  devoluto.  A  Call  was  given  in  favour  of  Mr  Patrick  Max- 
ton  from  the  whole  elders,  and  a  great  number  of  heritors,  in* 
eluding  the  town-council  of  Auchtermuchty.  The  Presbytery 
sustained  this  Call,  but  the  Commission  reversed  their  sentence, 
in  respect  of  titles  to  the  patronage  produced  at  the  bar  of  the 
Commission,  and  by  a  committee  of  their  own  number  settled 
Mr  Moncrieff,  whose  Call  was  signed  by  a  minority ;  but  the 
settlement  was  reversed  by  the  General  Assembly,  on  the  ground 
that  the  Commission  had  exceeded  their  powers  in  receiving  and 
judging  of  the  titles  newly  produced ;  and  ultimately  the  Pres« 
bytery  of  Cupar,  having  taken  trial  of  Mr  Maxton^s  qualifica- 
tions, admitted  and  ordained  him  to  be  minister  of  the  parish. 

It  was  in  these  circumstances  that  Captain  MoncrieiF,  as  pa- 
tron, brought  an  action  in  the  Court  of  Session,  not  for  the  pur- 
pose  of  undoing  Mr  Maxton^s  settlement,  or  forcing  the  Church 
to  induct  Mr  MoncriefF,  his  presentee ;  but  for  the  purpose  of 
having  it  found,  that  he,  as  patron,  was  entitled  to  retain  the 
stipend  for  pious  uses,  as  in  the  case  of  a  vacancy,  because  the 
settlement  of  Mr  Maxton  was  irregular  and  illegal,  and  could 
not,  therefore,  be  regarded  by  the  Court,  in  any  question  of  civil 
right  which  involved  the  validity  of  that  settlement.  The  action 
was  a  suspension,  at  Captain  MoncrieflTs  instance,  of  a  threaten- 
ed charge  for  stipend.  The  Court  accordingly  found,  **  That 
**  the  right  to  a  stipend  is  a  civil  right ;  and  therefore,  that  the 
*^  Court  have  a  power  to  cognosce  and  determine  upon  the  lega- 
*^  lity  of  the  admission  of  ministers,  ad  hunceffectum^  whether  the 
^^  person  admitted  shall  have  right  to  the  stipend  or  not.^ 

These  are  the  very  words  of  the  judgment.  There  was  no 
declaration  by  the  Court  of  their  title  generally  to  cognosce  and 
determine  on  the  legality  of  the  admission  of  a  minister ;  but 
only  specially  to  consider  it,  and  decide  upon  it,  with  reference 
to  the  civil  interests  which  it  might  involve,  and  which  were 
brought  in  issue  before  them  ;  and,  accordingly,  the  judgment  is 
grounded  upon  the  declaration,  that  stipend  is  a  civil  right,  and 
the  Court  take  power  to  consider  the  settlement,  in  respect  of  the 
patrimonial  interest  involved  in  the  depending  suit  as  to  the  civil 
right  of  stipend.  Following  out  this  view,  the  Court  pronounced  a 
farther  interlocutor  in  these  terms :  "  That  Presbyteries  refusing 
<*  a  presentation  duly  tendered  to  them  in  favour  of  a  qualified 
<*  minister,  against  which  presentation,  or  presentee,  there  lies 
<<  no  legal  objection  ;  and  upon  admitting  another  person  to  be 
<^  minister,  the^  patron  has  right  to  retain  the  stipend,  as  in  the 
*<  case  of  a  vacancy  \  and,  therefore,  find  the  reasons  of  suspension 
"  relevant." 
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The  procedure  here  is  quite  plain.  The  Court  acted  in  a 
manner  the  most  cautious;  they  totally  abstained  from  pro- 
nouncing any  judgment  upon  the  settlement  of  the  minister ; 
they  acted  only  in  respect  of  the  stipend,  which  was  the  civil 
right  involved  ;  and  took  cognizance  of  the  settlement  merely  in 
so  far  as  it  was  necessary  to  do  so  for  the  purpose  of  adjudicat- 
ing on  the  civil  right  Nothing  can  be  more  clear  and  distinct, 
nor  is  it  possible  to  figure  a  case  in  which  the  Court  confined 
Itself  more  exclusively,  and  with  more  caution,  to  its  separate 
jurisdiction. 

A  circumstance  did  occur  in  this  case  of  Auchtermuchty ;  name- 
ly, that  an  advocation  was  brought  to  the  Court  of  Session  at  the 
instance  of  Captain  MoncrieiF,  of  the  proceedings  before  the  pres- 
bytery,— an  advocation  which  was  ultimately  found  incompe- 
tent ;  but  it  would  appear  that  the  Presbytery  having  gone  on 
with  these  proceedings,  in  the  face  of  a  sist  pronounced  in  the 
advocation,  Captain  Moncrieff  had  presented  a  petition  com- 
plaining of  that  proceeding  as  a  contempt  of  Court.  Even  if  the 
Court  had  entertained  this  last  complaint  to  any  serious  effect, 
it  would  not  have  shown  that  they  held  themselves  to  possess  a 
jurisdiction  to  interfere  with  the  Presbytery  in  a  matter  purely 
ecclesiastical.  The  case,  in  fact,  was  decided  on  the  merits  of 
the  advocation ;  but  the  Presbytery  having  had  a  sist  served 
upon  them,  even  if  the  advocation  were  incompetent,  must  have 
been  answerable  for  not  obeying  your  order.  That,  however, 
is  entirely  another  matter,  and  depending  merely  on  this.  Whe- 
ther, if  you  do  pronounce  a  sist  against  any  party,  disobedience 
will  not  infer  a  contempt  of  Court.  It  is  in  vain  to  appeal  to 
this  incidental  proceeding,  even  if  of  larger  consequence  than  can 
be  pretended,  when  the  grounds  on  which  the  Court  ultimately 
acted,  are  clearly  established  by  the  terms  of  its  judgment. 

Then  you  have  the  important  case  of  Dunse^  reported  by  Fal- 
coner; and  also  by  Lord  Monboddo,  whose  very  valuable  re- 
ports were  given  to  the  profession  in  the  Supplement  to  the  Dic- 
tionary of  Decisions  published  in  1826.  In  that  case  a  declara- 
tor was  brought  at  the  instance  of  Mr  Hay,  as  patron  of  the 
parish  of  Dunse,  against  the  Presbytery  of  Dunse,  to  have  it  found 
and  declared  that  he  was  patron  of  the  parish  ;  that  he  had  pre- 
sented a  person  who  was  duly  qualified  to  accept  by  taking  the 
oaths  to  Government ;  that  he  had  accepted,  and  that  the  Presby* 
tery  had  no  right  pro  hac  vice  tanquam  jure  devoluto.  The  occa- 
sion of  this  process  was  the  Presbytery's  appointing  a  moderation 
of  a  Call  at  large  notwithstanding  the  patron's  presentation. 

Now  it  is  clear  that  here  was  a  question  of  civil  right  distinct- 
ly raised  between  these  parties.  They  were  competing  for  the 
right  of  patronage;  the  Presbytery  claiming  it  as  their  right 
jure  devoltUo ;  and  the  patron  insisting  that  he  had  duly  exer- 


40S  THE  SOLICITOE-GEKERAL^S  SPEECH. 

cised  his  right,  and  that  it  had  not  fallen  to  the  Presbytery. 
Even  in  this  ease  a  great  deal  of  difficulty  was  entertained  ;  and 
the  Presbytery  maintained,  in  respect  of  various  statutes,  that 
the  matter  could  only  be  discussed  before  tfte  General  Assembly ; 
and  that  it  was  not  a  subject  for  a  civil  process  in  this  Court. 
But  the  instructive  part  of  the  report  is  the  ground  on  which  the 
pursuers  maintained  their  demand,  for  they  urged^  Jirst^  that  the 
only  design  of  the  declarator  was  to  establish  the  patron^s  right 
against  the  Presbytery,  who  claimed  the  presentation  jure  devo^ 
luto;  and  seco^ully^  that,  in  that  particular,  nothing  was  con* 
eluded  as  to  the  Churches  power  of  examination  and  ordination, 
-—that  the  process  only  related  to  the  patron^s  right  to  present, 
and  the  presentee^s  right  to  accept. 

The  question  came  ultimately  to  depend  on  whether  the  pa- 
tron had  presented  in  due  time ;  and  whether  a  party  holding  a 
patronage  in  trust  for  an  unqualified  person  could  present ;  and 
the  Court  ultimately  repelled  the  objection  to  the  pursuer's — that 
is  the  patron's  right,  and  to  the  person  by  him  presented,  and 
found  that  the  pursuer  had  sufficient  right  to  present,  and  that 
the  right  had  not  fallen  to  the  presbytery  ianquam  jure  devduto. 
But,  as  Lord  Monboddo's  report  expressly  bears,  there  were  other 
two  conclusions  of  the  declarator,  which  the  Lords  would  not 
meddle  with.  ^*  The  one  was,  that  the  stipend  did  belong  to  the 
'*  patron  till  the  presentee  was  settled.  This  the  Lords  did 
**  not  think  competent  to  be  declared  against  the  presbytery,  who 
'*  never  could  have  any  right  to  the  stipend :  The  other  was, 
<*  that  the  presbytery  ought  to  be  discharged  to  moderate  a  call 
'^  at  large,  or  settle  any  other  man ;  because  that  was  interfer- 
"  ing  with  the  power  of  ordination,  or  the  internal  policy  of 
^'  the*  Church,  with  which  the  Lords  thought  they  had  nothing 
«  to  do." 

The  case  of  Lady  Forbes  against  Mr  M'William,  February 
176^,  is  the  next  case ;  in  which  it  was  found  that  a  minister  set- 
tled by  a  fiar  whose  right  to  the  patronage  was  afterwards  found 
to  be  invalid,  was  not  entitled  to  the  stipend,  although  settled. 
The  spiritual  relation  was  there  constituted,  and  no  attempt 
was  made  on  the  part  of  the  civil  courts  to  disturb  the  settlement, 
nor  is  there  the  slightest  trace  of  that  having  ever  been  done.  But 
a  question  arose  by  Mr  M'William,  the  incumbent,  charging  the 
heritors  for  payment  of  his  stipend.  The  charge  was  suspended, 
and  the  Court  here  took  into  consideration  the  validity  of  his  in- 
duction, for  the  purpose,  merely,  of  explicating  their  own  jurisdic- 
tion, and  determining  the  patrimonial  question  of  stipend,  which 
alone  was  before  them. 

The  case  of  Culross  comes  next.  That  was  decided  in  June 
1751  ;  but  nothing  was  there  decided,  except,  that  a  minister 
having  been  settled,  while  there  was  a  suit  concerning  the  right 
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of  patronage;  and  the  presbytery  ia  that  settlement  having 
rejected  the  presentee  of  the  patron  whose  right  was  ultimately 
declared,  but  proceed^  to  settle  on  the  Jus  devoluium ;  the  in- 
cumbent was  found  to*  aye  no  right  to  the  fruits  of  the  benefice, 
but  that  these  belonged,  as  in  a  vacancy,  just  repeating  the  case 
of  Auchtermuchty  to  the  true  patron. 

This  is  just  the  ordinary  case  of  the  question  of  civil  right) 
and  one  in  which  the  G)urt  no  farther  considered  the  procedure 
of  the  Church  Courts  than  was  necessary  to  enable  them  to  de- 
cide the  question  of  civil  right  It  may  be  very  expedient  for 
the  Church,  if  the  civil  right  of  patronage  is  in  question,  to  delay 
proceeding  with  the  settlement  of  a  parish  till  the  civil  courts 
shall  have  authoritatively  decided  it,  and  this  is  a  course  which  the 
church  courts  constantly  followed*  The  expediency  is  obvious 
because  otherwise — as  in  the  cases  of  Auclitermuchty  and  of  CuU 
ross — the  fruits  of  the  benefice  may  not  be  reaped  by  the  party 
to  whom  the  church  courts  give  the  cure.  But  the  church  courts 
are  not  bound  to  wait  the  decision  of  the  civil  courts;  they  ma^ 
proceed  of  their  own  right  and  power  with  the  settlement,  consi- 
dering the  question  of  patronage  incidentally  and  collaterally,  so 
as  to  enable  them  to  settle  the  parish  ;  and  taking  upon  them- 
selves, of  course,  the  responsibility,  that  the  opinion  wtiich  upon 
that  subject  they  adopt,  shall  be  one  which  the  civil  courts  may 
afterwards  sanction* 

The  celebrated  case  of  Lanark^  decided  in  175S,  is  next  ap* 
pealed  to,  in  which  the  House  of  Lords,  reversing  the  decree  of 
the  Court  of  Session,  found  that  the  King,  as  patron,  waa  entitled, 
as  in  a  vacancy,  to  the  fruits  of  the  benefice  in  which  the  Pres- 
bytery had  settled  Mr  Dick  as  the  presentee  of  another  patron, 
but  whose  right,  as  in  competition  with  the  Crown,  was  afterwards 
declared  ineffectual. 

Here  again  is  nothing  but  the  cases  of  Culross  and  Auchter^k 
muchty  repeated ;  the  same  question  of  civil  right  arose,  and  the 
settlement  was  disregarded  only  because  the  Court  were  called  on 
to  adjudicate  on  a  patrimonial  interest,  and  were  not  bound,  in 
exercising  their  own  jurisdiction  in  such  a  case,  by  a  settlement^ 
the  validity  of  which  was  questioned. 

The  case  of  Lord  Dunoas  in  1795  is  just  as  little  in  favour  of 
the  pursuers  as  any  other  case  which  has  been  founded  on.  The 
best  report  of  that  case  will  be  found  in  the  Folio  Decinons  of 
Mr  Bell,  page  169-  The  Presbytery  there  claimed  the  right  of 
presenting  jMre  devokkto^  in  respect  of  an  alleged  failure  by  Lord 
Dundas  as  the  patron.  Lord  Dundas  brought  an  action  of  re- 
duction and  declarator,  in  which  he  concluded,  that  he  had  right 
to  the  patronage  of  the  parish  in  question ;  that  he  had  exercis- 
ed his  right  within  the  time  prescribed  by  law ;  and  that  the 

c  c 
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presentation  of  Mr  Nicholson,  his  presentee,  was  valid  and  effec 
tual :  He  therefore  concluded,  '*  That  the  Presbytery  should  be 
^^  decerned  and  ordained  to  give  obedien^  to  that  presentation, 
^^  and  to  proceed  with  the  settlement  of  mr  Nicholson  according 
"  to  the  rules  of  the  Church.^  There  were  reductive  conclusions 
for  setting  aside  the  proceedings  of  the  Presbytery  as  inconsis- 
tent with  the  patron's  right. — But  how  was  the  case  determined  R 
The  party  himself,  saw  the  propriety  of  lodging  a  minute  in 
process,  abandoning  the  rescissory  conclusions  in  the  summons ; 
and  the  ultimate  discussion  proceeded  only  on  the  declaratory 
conclusions,  those,  namely,  which  simply  involved  the  right  of 
patronage,  and  the  validity  of  the  presentation ;  and  the  Court, 
accordingly,  the  rescissory  conclusions  being  abandoned,  repelled 
the  defence,  and  decerned  in  terms  of  the  declaratory  conclu- 
sions of  the  summons, — one  of  which  was.  That  the  pursuer,  as 
patron,  was  entitled  to  retain  the  stipend  as  in  the  case  of  a 
vacancy. 

There  were,  no  doubt,  conclusions  in  that  action,  as  it  .was 
originally  libelled,  which  are  exposed  to  all,  or  the  greater  part, 
of  the  objections  which  have  been  stated  in  this  case;  but  the 
pursuer,  upon  their  being  stated,  thought  fit  to  abandon  the 
greater  part  of  these  conclusions ;  and  the  Court,  on  the  other 
hand,  limited  their  judgment,  and  pronounced  decree  in  terms 
of  the  declaratory  conclusions  only, — thus  not  in  any  degree  in- 
volving directly,  or  farther  than  was  necessary  for  the  a^udica^ 
tion  of  a  civil  right,  the  powers  of  the  Church  in  the  settlement 
of  a  vacant  parish.  It  is  plain  that,  in  this  case  of  Lord  Dundas, 
the  abandoning  of  the  rescissory  conclusions  necessarily  implied 
the  abandonment  of  the  other  conclusion,  That  the  Presbytery 
should  proceed  to  settle  his  Lordship's  presentee ;  because  Mr 
Gray,  under  the  moderation  of  the  Call  at  large,  was  already 
minister  of  the  parish.  There  could  not  have  been  two  minis- 
ters of  the  parish,  and,  therefore,  unless  the  Court  had  power  to 
recall,  or,  as  the  term  is,  to  loose  the  settlement  of  Mr  Gray, 
they  never  could  have  power  to  ordain  the  Presbytery  to  induct 
and  ordain  Mr  Nicholson,  his  Lordship's  presentee.  The  rescis- 
sory conclusions,  therefore,  were  the  necessary  basis  of  the  other 
conclusions  in  favour  of  Mr  Nicholson,  so  far  as  regarded  the 
proposal,  that  the  Presbytery  should  be  ordained  to  settle  him. 
The  truth  of  the  case  is,  that  the  Court  confined  themselves, ' 
solely  and  entirely,  to  the  patrimonial  question  ;  and  looked  no 
farther  to  the  ecclesiastical  proceedings  than  was  necessary  to 
enable  them  to  determine  it. 

The  last  case,  is  the  very  recent  one  of  Kiltarlity^  Bailie  against 
Morrison.     The  first  point  was  decided  in  February  182^     A* 
question  having  there  arisen  as  to  the  validity  of  a  presentation 
by  a  Roman  Catholic  patron,  though  acting  by  a  qualified  Com- 
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missioner ;  and  the  Presbytery  having  proceeded  with  the  steps  to- 
wards  the  settlement  of  the  presentee,  a  suspension  was  brought, 
before  the  Church  fofons  were  gone  through,  against  the  pro- 
ceedings of  the  Presbytery.  It  would  appear,  that  there  an 
interdict  had  been  granted,  a  very  questionable  proceeding  cer- 
tainly ;  and  the  interdict  was  ultimately  recalled  upon  the 
merits ;  but  it  does  not  appear  from  the  report  that  the  Pres- 
bytery were  parties  to  the  suit :  The  only  parties  mentioned, 
were  the  patron^s  Commissioner,  and  the  presentee,  on  the  one 
hand,  against  certain  heritors  and  others,  parishioners,  on  the 
other;  and  although  the  interdict  was  directed  against  the  Pres- 
bytery at  their  request,  it  does  not  appear,  that  the  presbytery 
were  directly  parties  in  this  part  of  the  case. 

An  action  was  afterwards  brought  at  the  instance  of  the  Pres- 
bytery of  Inverness,  which  was  decided*on  June  10, 1823 ;  and 
in  that  action  it  was  held,  by  a  majority  of  the  Judges,  that  the 
presentation  was  valid  ;  and  that  the  Presbytery,  therefore,  could 
not  avail  themselves  of  the  jus  devolutum.  This  was  an  action 
properly  entertained  by  the  Court,  because  it  directly  raised,  and 
was  brought  for  the  very  purpose  of  determining,  the  civil  right 
of  patronage  between  the  patron  and  the  presbytery. 

From  the  reviewal,  then,  of  these  cases,  it  must  appear,  that 
the  decisions  of  this  Court  in  no  respect  support  the  views  of  the 
pursuers ;  but,  on  the  contrary,  are  all  of  them  consistent  with 
the  argument  maintained  by  the  defenders,  and  the  principles  on 
which  that  argument  is  founded.  No  doubt,  in  several  of  these 
cases,  the  Court  had  occasion  to  consider  the  proceedings  of  the 
Church,  and  to  decide,  collaterally  and  incidentally,  upon  the  le- 
gality of  what  the  Church  had  done  in  matters  of  settlement ; 
but  in  all  of  these  cases  the  question  was  raised,  directly,  in  re- 
gard to  the  Civil  right  and  patrimonial  interest ;  and  the  Court 
was  asked  to  interfere,  and  did  interfere,  in  order  to  vindicate  the 
civil  right,  and  decide  the  question  of  patrimonial  interest.  The 
question  was,  Which  of  two  competing  parties  had  a  right  to  the 
patronage  ? — the  proper  adjudication  of  which  is  unquestionably 
for  this  Court.  The  right  of  patronage  may  come  under  the  cog- 
nizance of  the  Church  Courts  collaterally  ;  but  they  cannot  fin- 
ally adjudicate  on  it,  nor  can  their  decision  on  any  such  point  af- 
fect the  jurisdiction  of  your  Lordships. 

In  the  other  cases  the  question  was,  as  to  the  incumbent's  right 
to  stipend  ;  and  there  your  Lordships  have  no  doubt  to  consider 
incidentally  the  legality  of  the  settlement  which  the  Church  Courts 
have  carried  through,  precisely  as  in  other  cases  the  Church 
Courts  may  have  to  consider  incidentally,  a  question  as  to  the  right 
of  patronage.  Still  what  gave  jurisdiction  to  this  Court  ?  What 
enabled  it  to  interfere  ?  Why,  the  circumstance  that  the  interest 
which  the  pursuers  sought  to  enforce  was  a  patrimonial  interest^ 
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flcmifig  ditectly  and  immediately  from  a  crvil  Tight,-^4he  inte* 
rest  of  the  heritors,  for  instance,  or  that  of  the  Widows'  Fund^ 
to  retain  the  stipend  where  there  was  a  vacancy  in  consequence 
of  the  parish  not  being  legally  settled,— <»-  the  right  of  the  in* 
cnmbent  to  the  stipend,  founded  upon  his  settlement,  and  main* 
taining  that  it  was  strictly  according  to  law.  But  there  is  not 
one  of  these  cases  in  which  a  pure  ecdesiastical  questbn,  as  here, 
was  brought  before  your  Lordships,  without  any  conclusion  to 
enforce  patrimonial  right*  On  the  contrary,  in  the  case  of  Dume^ 
according  to  the  report  of  Lord  Monboddo, — and  there  seems  no 
reason  to  doubt  its  accuracy,— *their  Lordships  determined  be» 
tween  the  patron  and  the  presbytery,  who  claimed  right  to  present 
jure  devduto;  but  refused  to  decide  as  between  these  parties,  upon 
the  disposal  of  the  vacant  stipend  ;  and  also  held  that  they  could 
not  discharge  the  presbytery  from  moderating  a  Call  at  large, 
because  it  was  interfering  with  the  power  of  ordination,  or  the 
internal  policy  of  the  Church,  with  which  the  Lords  thought 
they  had  nothing  to  do. 

The  present  is  a  question  with  the  presbytery  alone ;  and  in 
which  the  pursuer  asks  your  Lordships,  not  merely  to  ^nd  that 
the  right  of  patronage  belongs  to  Lord  EinnouU ;  but  that  the 
presbytery  are  bound  to  take  his  presentee  on  trials,  and  to  ordain 
him  ;  and  that  they  had  done  wrong  in  refusing  to  ordain,  and  in 
giving  eflect  to  the  law  of  the  Church  of  1834.  There  are  no  other 
conclufflons  ;-«*th^e  is  nothing  of  the  nature  of  a  civil  r^ht  here 
involved  ; — there  is  no  question  about jW  deoohUum, — no  ques- 
tion about  stipend  :<— -It  is  the  ecclesiastical  duty  of  the  presby- 
tery alone  which  is  brought  into  discussion,  and  which,  you  ate 
asked  to  determine,  as  if  they  were  responsible  to  this  Couity 
and  not  to  their  ecclesiastical  superiors,  for  the  performance  of 
ihis  ecclesiastical  duty. 

Then  the  presbytery  is  the  only  patty  here ;  for  though  there 
are  other  defenders  called,  and  conclusions  in  this  actioti  appli- 
cable to  them,  they  are,  by  common  consent,  no  parties  to  this 
discussion;  nor  can  the  conclusions  in  their  favour,  without 
changing  altogether  the  condition  of  this  argument,  be  said  to 
strengthen  the  case  against  the  presbytery,  or  to  give  your  Lord- 
ships^ jurisdiction,  which,  but  for  these  conclusions,  you  would 
not  possess. 

B^ferring,  therefore,  again,  to  the  argument  of  my  learned 
friend,  the  Procurator  of  the  Church,— to  which  I  have  rather 
wished  to  make  some  addition  than  to  travel  over  ground  wbidi 
he  fully  examined,— I  submit,  in  the^r«^  place,  that  the  pursuers 
here  are  barred  by  personal  exception,  in  consequence  of  their 
acquiescence  in  the  adoption  of  the  proceedings  before  the  pres- 
bytery, from  maintaining  this  action.  In  the  secojnd  place,  we 
deny  the  competency  of  this  action,  in  the  form  in  which  it  has 


been  ndsedf  or  of  your  Lordfihips  to.eoterteia  tbei^  questions 
in  their  present  shape.     We  maiotAio»  that,  as  there  is  here  no 

3uestion  about  a  civil  right,  or  about  patrimonial  interest ;  but 
le  only  matter  brought  into  discussion  is  the  presbytery^s  dis- 
charge of  what  is  purely  an  ecclesiastical  duty>  the  action  is  not 
competent  in  this  Court,  nor  have  your  Lordships  any  jurisdic- 
tion in  the  matter.  The  presbytery  may  go  wrong;  but  the  re- 
medy is  not  here.  The  Church  may  go  wrong;  but  there  is' no 
remedy  in  any  civil  court ;  because  your  Lord^ps,  whose  juris- 
diction has  its  own  confines  and  limits,  as  well  as  that  of  the 
Church  Courts,  would  transgress  those  bounds,  if  you  proceed- 
led  to  entertain  a  purely  ecclesiastical  question  without  reference 
to  the  enforcement  of  any  civil  right  or  patrimonial  interest 

LaHhf^  on  the  merits  we  maintain,  and  with  great  confidence^ 
that  the  pursuers  have  no  case.  In  the  Jb'ei  place^  even  if  the 
Veto  Act  were,  in  the  opinion  of  the  Court,  beyond  those  powers 
which  the  State  entrusted  to  the  Church,  acting  l^slatively, 
still  that  excess  of  power,  occurring  in  a  matter  solely  ecclesias- 
tically, gives  no  riffht  of  redress  here ;  but  the  redress,  if  it  is 
to  be  obtained  at  au,  must  either  proceed  from  the  Church  her- 
self, or  from  the  Legislature  of  the  State, — ifrom  whom  the  power 
of  the  Church  is  unquestionably  dmved.  Thoe  are,  however, 
no  grounds  in  the  statutory  or  the  common  law  of  this  country, 
and  it  is  contrary  to  the  principles  of  the  constitution  of  this 
Court  to  say,  that  there  shall  be  any  control  in  the  civil  judges 
over  the  actings  of  the  Church  in  matters  purely  ecclesiastical. 
But,  in  the  second  place,«-and  I  rather  put  the  merits  on  this 
ground,— -it  is  a  part  of  the  fundamental  law  of  the  Church,  as 
recognised  by  the  State,  and  has  been  acted  on  from  time  im- 
memorial, that  there  shall  be  a  certain  concurrence  of  the  people 
in  the  settlement  of  a  minister.  Whether  this  arises  from  the 
great  principle,  of  which  strong  traces  will  be  found  in  the  purest 
ages  of  the  Church,  and  the  practice  of  which  the  reformers 
required.  That  no  man  should  be  intruded  into  a  parish ;  or  whe- 
ther it  has  been  derived  from  considering  acceptableness  to  the 
people  as  one  necessary  part  of  the  presentee^s  qualification ;  in 
either  way  the  Church  has  always  required  a  Call  as  a  necessary 
step  in  the  induction  of  a  minister ;  and  the  right  of  patronage 
never  has  been  an  absolute  and  unconditional  right,  but  has  si- 
ways  been  exercised  with  reference  to  the  rights  vested  in  the 
Church  ;  and  one  of  these  rights  is  to  require  a  Call  from  the  pa- 
rish, as  well  as  a  presentation  from  the  patron.  This  condition, 
annexed  to  patronage,  just  like  the  condition  of  the  presen- 
tee'^s  qualification  in  life  and  doctrine,  is  a  matter  ecclesiasti- 
cal, and  within  the  province  of  the  Church  to  regulate.  The 
Churdi  might  regulate  the  matter,  either  by  decision  in  each 
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particular  case  as  it  occurred,  and  through  a  course  of  decisions 
restore  the  efficiency  of  the  Call,  which  a  course  of  bad  judgments 
had  rendered  inefTectual ;  or  it  might  proceed,  as  in  18^4,  in 
virtue  of  the  large  ecclesiastical  powers  which  the  State  has  be* 
stowed  upon  her,  and  which,  in  many  other  .ways,  and  on  many 
other  occasions  equally  important,  she  has  previously  exercised, 
and,  acting  legislatively,  overrule  the  previous  decisions  of  her 
tribunals,  and  establish  by  declaratory  law,  and  by  enactment, 
an  authoritative  rule  for  the  guidance  of  her  courts.  The 
Church  has  adopted  the  latter  course  in  1834,-— and  in  adopting 
it  she  did  not  exceed  her  powers.  Whether  she  acted  wisely  or 
not,  is  not  here  the  question  ;  nor  is  this  the  place  to  entertaip 
such  discussion*  She  will  vindicate  her  own  proceedings  to  pub- 
lic opinion, — she  will  vindicate  her  proceedings  before  the  I^e- 
gislature  of  the  State  if  called  upon  to  do  so ;  but  she  denies  she 
is  under  any  necessity  to  defend  herself  in  this  Court ;  and  the 
presbytery  of  Auchterarder  will  not  betray  her  interest  or  her 
rights,  by  entering  into  a  defence,  even  before  this  high  tribu- 
nal, in  a  matter  as  to  which,  however  deep  and  sincere  the  re- 
spect she  feels  for  your  Lordships,  she  must  disclaim  its  autho- 
rity. 

I  have  now  done,  my  Lords ;  and  have  only  to  say,  that  I 
leave  this  case  in  your  Lordships^  hands,  sensible  how  very  im* 
perfectly,  on  my  part,  the  argument  has  been  stated ;  but  with 
no  other  solicitude  about  the  result,  than  that  which  is  insepa- 
rable from  the  great  importance  of  the  case,  and  from  its  probable 
consequences.  It  is  impossible  to  look  without  deep  concern- 
ment to  the  possible  conflict  of  jurisdiction  which  may  ensue, 
and  to  the  consequences  which  may  be  the  result  of  that  conflict 
to  the  interest  of  the  Church,  and  of  the  State,  as  well  as  to  the 
interest  of  the  more  immediate  parties,  who  will  be  placed  in  a 
state  of  the  most  painful  and  inextricable  embarrassment,  from 
the  impossibility  of  giving  efiect  to  your  decree,  if  it  should  be 
pronounced  in  favour  of  the  pursuers,  without  incurring  the 
censure  of  their  ecclesiastical  superiors, — a  consequence  the  most 
painful  and  intolerable. 

*  Owing  to  the  Solicitor.  General  having  been  culled  suddenly  to  London,  thi« 
Speech  has  not  been  so  carefully  revised  as  might  have  been  wished. 
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No.  I. 
I.  Overture  and  Interim-Act  on  Calls. 

Edinburgh,  May  31,  1834. — The  General  Assembly  declare,  That 
it  is  a  fundamental  law  of  this  Church,  that  no  pastor  shall  be  intrud- 
ed on  any  congregation  contrary  to  the  will  of  the  people ;  and,  in  or- 
der that  this  principle  may  be  carried  into  full  effect,  the  General  As- 
sembly, with  the  consent  of  a  majority  of  the  Presbyteries  of  this 
Church,  do  declare,  enact,  and  ordain,  that  it  shall  bs  an  instruction 
to  Presbyteries,  that  if,  at  the  moderating  in  a  Call  to  a  vacant  pas- 
toral charge,  the  major  part  of  the  male  heads  of  families,  members  of 
the  vacant  congregation,  and  in  full  communion  with  the  Church,  shall 
disapprove  of  the  person  in  whose  favour  the  Call  is  proposed  to  be 
moderated  in,  such  disapproval  shall  be  deemed  sufficient  ground  for 
the  Presbytery  rejecting  such  person,  and  that  he  shall  be  rejected  ac-> 
cordingly,  and  due  notice  thereof  forthwith  given  to  all  concerned ; 
but  that,  if  the  major  part  of  the  said  heads  of  families  shall  not  dis- 
approve of  such  person  to  be  their  pastor,  the  Presbytery  shall  proceed 
with  the  settlement  according  to  the  rules  of  the  Church  :  And  far- 
ther declare,  that  no  person  shall  be  held  to  be  entitled  to  disapprove 
as  aforesaid,  who  shall  refuse,  if  required,  solemnly  to  declare,  in  pre- 
sence of  the  Presbytery,  that  he  is  actuated  by  no  factious  or  malici- 
ous motive^  but  solely  by  a  conscientious  regard  to  the  spiritual  inte- 
rests of  himself  or  the  congregation. 

The  General  Assembly  agree  to  transmit  the  above  Overture  to 
Presbyteries  for  their  opinion,  and,  without  a  vote,  convert  the  same 
into  an  Interim- Act. 

11.  Overture,  with  Regulations,  for  carrying  the  above  Act  into 

effect. 
Edinburgh,  June  2,  1834. — Whereas  the  General  Assembly  have 
declared,  enacted,  and  ordained,  in  terms  of  their  Act,  passed  in  the 
sederunt  of  31st  May  ult.,  on  the  subject  of  the  moderating  in  of  Calls  ; 
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And  whereas  it  is  necessary,  for  the  better  regulating  the  forms  of  pro- 
ceedings under  that  Act,  that  some  precise  and  definite  rules  should 
be  laid  down,  the  General  Assembly  do,  therefore,  with  the  consent  of 
a  majority  of  the  Presbyteries  of  this  Church,  declare,  enact,  and  ordain, 
that  the  following  directions  and  regulations  shall  be  observed : 

1.  That  when  any  presbytery  shall  have  so  far  sustained  a  presen- 
tation to  a  parish,  as  to  be  prepared  to  appoint  a  day  for  moderating  in 
a  call  to  the  person  presented,  they  shadl  appoint  one  of  their  own 
number  to  preach  in  the  church  of  the  parish  on  a  day  not  later  than 
the  second  Sunday  thereafter  ;  that  he  shall,  on  that  day,  intimate 
from  the  pulpit  that  the  person  presented  will  preach  in  that  church 
on  the  first  convenient  Sunday,  so  as  it  be  not  later  than  the  third 
Sunday  after  such  intimation  ;  and  that  he  shall,  at  the  same  time, 
intimate,  that  on  another  day,  to  be  fixed,  not  less  than  eight,  nor  more 
than  ten  days  after  that  appointed  for  the  presentee  to  preach,  the 
Presbytery  will  proceed,  ^vithin  the  said  Church,  to  moderate  in  a  call 
to  such  person  to  be  minister  of  the  said  parish  in  the  usual  way ;  but 
that  the  presbytery,  if  they  deem  it  expedient,  may  appoint  the  pre- 
sentee to  preach  oftener  than  once,  provided  that  the  day  for  moderat- 
ing in  the  call  be  not  more  than  six  weeks  after  that  on  which  the  pre- 
sentation has  been  sustained. 

2.  That,  on  the  day  appointed  for  moderating  in  the  call,  the  FreB* 
bytery  shall,  in  the  first  instance,  proceed  in  the  same  manner  in  which 
they  are  in  use  at  present  to  proceed. 

3.  That  if  no  special  objections,  and  no  dissents,  by  a  major  part  of 
the  male  heads  of  families,  being  members  of  the  congregation,  and  in 
full  communion  with  the  Church,  according  to  a  list  or  t31  to  be  made 
up  and  regulated  in  manner  herein- after  directed,  shall  be  given  in, 
the  Presbytery  shall  proceed  to  the  trials  and  settleme&t  of  the  pre* 
sentee,  according  to  the  rules  of  the  Church. 

4.  That  it  shall  be  competent  to  any  one  or  more  of  the  heads  of  fa- 
milies in  the  parish,  in  full  communion  with  the  Church,  by  themselves, 
or  by  an  agent  duly  authorized,  to  state  any  special  objections  to  the 
settlement  of  the  person  presented,  of  whatever  nature  such  objections 
may  be ;  and  that,  if  the  objections  appear  to  be  deserving  of  delibe- 
rate consideration  or  investigation,  the  Presbytery  shall  delay  the  fur- 
ther proceedings  in  the  settlement  till  another  meeting,  to  be  then  ap- 
pointed, and  give  notice  to  all  parties  concerned,  then  to  attend,  that 
they  may  be  heard. 

5.  That,  if  the  special  objections  so  stated  affect  the  moral  character 
or  the  doctrine  of  the  presentee,  so  that,  if  they  were  established,  he 
would  be  deprived  of  his  license,  or  of  his  situation  in  the  Church,  the 
objectors  shall  proceed  by  libel,  and  the  Presbytery  shall  take  the  steps 
usual  in  such  cases. 

6.  That  if  the  special  objections  relate  to  the  insufBciency  or  unfit- 
ness of  the  presentee  for  the  particular  charge  to  which  he  has  been 
appointed,  the  objectors  shall  not  be  required  to  become  libellers,  but 
shall  simply  deliver,  in  writing,  their  specific  grounds  for  objecting  to 
the  settlement,  and  shall  have  full  liberty  to  substantiate  the  same ; 
upon  all  which  the  presentee  shall  have  an  opportunity  to  be  fully 
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heard,  and  shall  have  all  competent  means  of  defence :  That  the  Pres- 
byteiy  shall  then  consider  these  special  objections,  and,  if  it  shall  ap- 
pear that  they  are  not  suifident,  or  not  well  founded,  they  shall  pro* 
ceed  to  the  settlement  of  the  presentee,  according  to  the  rules  of  the 
Church ;  But  if  the  Presbytery  shall  be  satisfied  that  the  objector  or 
objectors  have  established  that  the  presentee  is  not  fitted  usefully  and 
sufficiently  to  discharge  the  pastoral  duties  in  that  parish,  then  they 
shall  find  that  he  is  not  qualified,  and  shall  intimate  the  same  to  the 
patron,  that  he  may  forthwith  present  another  person ;  it  being  always 
in  the  power  of  the  different  parties  to  appeal  from  the  sentence  pro« 
nounced  by  the  Presbytery,  if  they  shall  see  cause. 

7<  That  if  it  shall  happen  that,  at  the  meeting  for  moderating  in  the 
call,  dissents  are  tendered  by  any  of  the  ii^e  heads  of  flEunilieSy 
being  members  of  the  congregation,  and  in  full  communion  with  the 
Church,  their  names  standing  on  the  roll  above  referred  to,  without 
the  assignment  of  any  special  objections,  such  dissents  shall  either  he 
personally  delivered  in  writing  by  the  person  dissenting,  or  taken 
down  from  his  oral  statement  by  the  moderator  or  derk  of  the  Pres- 
bytery* 

8.  That  if  the  dissents  so  lodged  do  not  amount  in  number  to  the 
maior  part  of  the  persons  standii^  on  the  roll,  and  if  there  be  no  spe- 
dal  ob|eetions  remaining  to  be  considered,  the  Presbytery  shall  pro- 
oeed  to  the  trials  and  settlement,  according  to  the  rules  of  the  Church. 

9.  That  if  it  shall  appear  that  dissents  have  been  lodged  by  an  ap- 
parent majority  of  the  perscms  on  the  said  roll,  the  Presbytery  shall 
adjourn  the  proceedings  to  another  meeting,  to  be  held  not  less  than 
ten  days,  nor  more  than  fourteen  days  thereafter. 

10.  That  if  the  Presbytery  deem  it  expedient,  and  the  person  pre- 
sented be  willing,  er  if  he  shall  desire  so  to  do,  the  Presbytery  shall 
appoint  him  to  preach  to  the  congregation  in  the  interval. 

11.  That  it  shall  not  be  competent  to  receive  any  dissents  without 
cause  assigned,  except  such  as  shall  be  duly  given  in  at  the  meeting 
for  moderating  in  the  call,  as  above  provided ;  but  it  shall  be  compe- 
tent to  any  person,  who  may  have  lodged  a  dissent  at  that  meetine,  to 
withdraw  such  dissent  at  any  time  l^fore  the  Presbytery  shall  have 
given  judgment  on  the  effect  of  the  dissents. 

12.  That,  in  case  the  Presbytery  shall,  at  the  second  jneeting  ap- 
pointed, find  that  the  major  part  of  the  persons  entitled  to  dissent  do 
not  adhere  to  their  dissents,  or  that  there  is  not  truly  a  majority  of 
such  persons  on  the  roll  dissenting,  they  shall  sustain  the  eail,  and 
proceed  to  the  tritds  and  settlement. 

13.  That,  in  case  the  Presbytery  shall  at  that  meeting  find  that 
there  is  a  majority  of  the  persons  on  the  roll  still  dissenting,  it  shall  be 
competent  to  the  patron  or  the  presentee,  or  to  any  member  of  the 
Presbytery,  to  require  all  or  any  of  the  persons  so  dissenting  to  appear 
before  the  Presbytery,  or  a  committee  of  their  number,  at  a  meeting  to 
be  appointed,  to  take  place  within  ten  days  at  furthest,  at  some  place 
within  the  parish,  and  there  and  then  to  declare  in  terms  of  the  reso- 
lution of  the  General  Assembly  ;  and  if  any  such  person  shall  fail  to 
appear,  after  notice  shall  have  been  duly  given  to  him,  or  riiall  refuse 
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to  dedare  in  the  terms  required,  the  name  of  such  person  shall  be 
struck  off  the  list  of  persons  dissenting,  and  the  Presbytery  shall  de- 
termine whether  there  is  still  a  major  part  dissenting  or  not,  and  pro- 
ceed accordingly. 

14.  That,  if  the  Presbytery  shall  find  that  th"^  is  at  last  a  major 
part  of  the  persons  on  the  roll  dissenting,  they  shall  reject  the  person 
presented,  so  far  as  regards  the  particular  presentation,  and  the  occa»>  * 
sion  of  that  vacancy  in  the  parish ;  and  shall  forthwith  direct  notice 
of  this  their  determination  to  be  given  to  the  patron,  the  presentee, 
and  the  elders  of  the  parish. 

15.  That  if  the  patron  shall  give  a  presentation  to  another  person 
within  the  time  limited  by  law,  the  proceedings  shall  again  take  place 
in  the  same  manner  as  above  laid  down ,-  and  so  on  in  regard  to  suc- 
cessive presentations  within  the  time. 

16.  That  if  no  presentation  shall  be  given  within  the  limited  time, 
to  a  person  from  whose  settlement  a  majority  on  the  roll  do  not  dissent, 
the  Presbytery  shall  then  present ^'t<re  devolu{o. 

17.  That  cases  of  presentation  by  the  Presbytery  ^ure  devoluto,  shall 
not  fall  under  the  operation  of  the  regulations  in  this  and  the  relative 
act  of  Assembly,  but  shall  be  proceeded  in  according  to  the  general 
laws  of  the  Church  applicable  to  such  cases.  But  every  person  who 
shall  have  been  previously  rejected,  shall  be  considered  as  disqualifi- 
ed to  be  presented  to  that  parish  on  the  occasion  of  that  vacancy. 

18.  That  in  order  to  ascertain  definitely  the  persons  entitled,  at 
any  particular  time,  to  give  in  dissents,  every  kirk-session  of  the 
Church  shall  be  required,  within  two  months  after  the  rising  of  the 
present  Assembly,  to  make  out  a  list  or  roll  of  the  male  heads  of  fa- 
milies, who  are,  at  the  date  thereof,  members  of  the  congregation,  and 
also  regular  communicants,  either  in  that  parish,  or  some  other  parish 
of  the  Church  ;  of  which,  in  the  latter  case,  proper  evidence  shall  be 
produced  to  the  kirk-session. 

19.  That  the  roll  so  made  up  shall  be  inserted  in  the  kirk-session 
record,  and  shall  be  transmitted  to  the  Presbytery ;  and  after  being 
inspected  by  the  Presbytery,  and  countersigned  on  each  page  by  the 
moderator,  shall  be  returned  to  the  kirk-session,  and  form  part  of  its 
records  for  the  foresaid  purposes. 

20.  That  the  said  roll  shall  be  revised  and  readjusted  immediately 
after  the  occasion  of  dispensing  the  Sacrament  in  the  parish  which 
shall  have  last  preceded  the  22d  of  November  in  each  year,  and 
shall  be  retransmitted  to  the  Presbytery  within  the  first  week  in  De- 
cember. 

21.  That  the  said  list  or  roll,  as  last  revised,  immediately  before 
the  vacancy  in  the  parish,  shall  be  the  only  roll  for  determining  the 
persons  entitled  to  be  reckoned  in  any  dissents  to  be  offered  in  the 
manner  above  set  forth,  against  the  admission  of  any  presentee  to  be 
minister,  in  the  moderating  in  a  call,  provided  that  it  shall  not  be  made 
to  appear  that  they,  or  any  of  them,  have  ceased  to  be  members  of  the 
congregation. 

22.  That  the  Presbyteries  of  the  Church  shall  use  their  utmost  en- 
deavours to  bring  about  harmony  and  unanimity  in  congregations,  and 
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be  at  pains  to  avoid  every  thing  which  may  excite  or  encourage  un- 
reasonable exceptions  in  people- against  a  worthy  person  that  may  be 
proposed  to  be  their  minister. 

The  Greneral  Assembly  agree  to  transmit  the  above  overture  and  re- 
gulations to  Presbyteries  for  their  opinion ;  and^  in  the  meantime^ 
without  a  vote^  they  convert  the  same  into  an  interim-act. 

The  General  Assembly  further  declare^  that  cases  in  which  the  va- 
cancies have  taken  place  before  the  rising  of  the  present  Assembly, 
shall  not  fall  under  the  operation  of  the  regulations  in  this  and  the  re- 
lative acts  of  Assembly,  but  shall  be  proceeded  in  according  to  the  ge- 
neral laws  of  the  Church. 


[    6    ] 


No.  II. 

RECORD. 


1.  AMENDED  BUMM0N8  OF  DECLARATOR. THE  EARL  OF  KINNOUL,  &C. 

AGAINST  THE  PRBSBYTBBY  OF  AUCHTEBARDBIi^  &0. 

William^  &c« — ^Whereas  it  is  shown  to  us  by  our  right  trnstj  and 
well-beWed  cousin^  Thomas  Robert^  Earl  of  KjnnouU^  heritable  pro- 
prietor of  the  right  of  patronage  of  the  Church  and  parish  of  Auch- 
terarder,  lying  within  the  bounds  of  the  Presbytery  of  Auchterarder, 
and  county  of  Perth  ;  and  humbly  meant  and  shown  to  us  by  our  lo- 
vite,  Robert  Young,  preacher  of  the  gospel^  and  presentee  to  the  said 
church  and  parish  of  Auchterarder :  That  by  the  statute  1567^  ch.  7> 
entituled  an  act  '*  Anent  the  admission  of  Ministers :  Of  kick  patron- 
''  ages ;"  it  is  statute  and  ordained,  ^'  That  the  examination  and  ad- 
''  mission  of  ministers,  within  this  realm,  be  only  in  the  power  of  the 
'*  kirk  now  ojpenly  and  publicly  professed  within  the  samin.  The  pre- 
''  sentation  of  laick  patronages  alwaies  reserved  to  the  just  and  an- 
'<  dent  patrones,  and  that  the  patroun  present  ane  qualified  persoun, 
''  within  sex  monethes,  (after  it  may  cum  to  his  knawledge,  of  the  de- 
**  cease  of  him  quha  bruiked  the  benefice  of  before,)  to  the  superin- 
'^  tendent  of  thay  partis,  quhair  the  benefice  lyes,  or  uthers  havand 
''  commission  of  the  kirk  to  that  effect ;  utherwaies  the  kirk  to  have 
'«  power  to  dispone  the  samin  to  ane  qiudifyed  person  for  that  time :" 
That  by  the  statute  1592,  ch.  116,  entitled  ''  Ratification  of  the  li- 
''  berty  of  the  treu  kirk— of  general  and  synodal  assemblie  of  Presby- 
^<  teries ;  of  discipline ;  all  laws  of  idolatrie  ar  abrogate ;  of  presenta- 
''  tion  to  benefices :"  It  is,  inter  alia,  enacted  and  ordained.  That  *'  all 
''  presentations  to  benefices  to  be  direct  to  the  particular  Presbyteries 
''  in  all  time  cumming ;  with  full  power  to  give  collation  thereupon ; 
''  and  to  put  ordour  to  all  matters  and  causes  ecdesiasticall,  within 
''  their  bounds,  according  to  the  discipline  of  the  kirk ;  Providing  the 
'^  foresaides  Presbyteries  be  bound  and  astricted  to  receive  and  admit 
'^  quhatsumever  qualified  minister  presented  be  his  Majesty  or  laick 
'*  patrones:"  That  by  another  statute  of  the  same  year,  (1592  ch. 
1170  it  is  enacted  and  provided,  that  "  in  case  the  Pi^sbytery  re- 
"  fuses  to  admit  ony  qualified  minister  presented  to  them  be  the  pa- 
<*  tron>  it  shall  be  lawful  to  the  patron  to  retain  the  haill  fruits  of  the 
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''  said  benefice  in  his  awin  hands :"  That  the  statute  10th  Queen 
Anne>  ch.  J2,  proceeds  on  the  following  preamble,  and  contains,  itUer 
aUa,  the  following  enactments :  '^  Whereas,  by  the  ancient  laws  and 
"  constitutions  of  that  part  of  Great  Britain  called  Scotland,  the  pre- 
"  senting  ministers  to  vacant  churches  did  of  right  belong  to  the  pa- 
**  trons,  until  by  the  23d  act  of  the  second  session  of  the  first  Parlia- 
'*  ment  of  the  late  King  William  and  Queeo  Mary,  held  in  the  year 
''  1690,  (entituled  Act  concerning  Patronages,)  the  presentation  was 
"  taken  from  the  patrons,  and  given  to  the  heritors  and  elders  of  the 
"  respective  parishes  ;  and  in  place  of  the  right  of  presentation,  the  he- 
*'  ritors  and  Uferenters  of  every  parish  were  to  pay  to  the  respective  pa- 
"  trons  a  small  and  inoonsiderable  sum  of  money,  for  which  the  patrons 
"  were  to  renounce  their  right  of  presentation  in  all  times  thereafter : 
'-  And  whereas,  by  the  15th  act  of  the  fifth  session,  and  by  the  13th 
"  act  of  the  sixUi  session  of  the  first  Parliament  of  the  said  King  Wil- 
"  Ham,  the  one  entituled  an  act  for  encouraging  of  preachers  at  vacant 
**  churches  benorth  Forth,  and  the  other  entituled  act  in  favours  of 
"  preachers  benorth  Forth ;  there  are  several  burdens  imposed  upon 
"  vacant  stipends,  to  the  prejudice  of  the  patron's  right  of  disposing 
"thereof:  And  whereas  that  way  of  calling  ministers  has  proved  in- 
^^  convenient^  and  has  not  only  occasioned  great  heats  and  divisions 
"  among  those  who,  by  the  aforesaid  act,  were  entitled  and  authorize 
"  ed  to  call  ministers,  but  likewise  has  been  a  great  hardship  upon 
"  the  patrons,  whose  predecessors  had  founded  and  endowed  those 
"  churches,  and  who  have  not  received  payment  or  satisfaction  for 
"  their  right  of  patronage  from  the  aforesaid  heritors  or  liferenters  of 
"  the  respective  parishes,  nor  have  granted  renunciation  of  their  said 
"  rights  on  that  account."  And  therefore  it  is  enacted,  "  That  the 
"  aforesaid  act  made  in  the  year  1690,  (entituled  Act  concerning  Pa- 
**  tronages,)  in  so  far  as  the  same  relates  to  the  presentation  of  minis- 
"  ten  hf  heritors  and  others  therein  mentioned,  be,  and  is  hereby  re- 
"  pealed  and  made  void  ;  and  that  the  aforesaid  15th  act  of  the  fifth  ses- 
"  sion,  and  13th  act  of  the  sixth  session  of  the  first  Parliament  of  King 
"  William,  be,  and  are  hereby  likewise  repealed  and  made  void ;  and 
"  that,  in  all  time  coming,  the  right  of  all  and  every  patron  or  patrons 
"  to  the  presentation  of  ministers  to  churches  and  benefices,  and  the 
"  disposing  of  the  vacant  stipends  for  pious  uses  within  the  parish, 
"  be  restored,  settled,  and  confirmed  to  them,  the  aforesaid  acts,  or 
''  any  other  act,  statute,  or  custom  to  the  contrary,  in  anywise  not- 
"  withstanding;  and  that  from  and  after  the  1st  day  of  May  1712, 
'^  it  shall  and  may  be  lawful  for  her  Majesty,  her  heirs  and  successors, 
"  and  for  every  other  person,  or  persons,  who  have  right  to  any  patro- 
"  nage  or  patronages,  of  anv  church  or  churches  whatsoever,  in  that 
'*  part  of  Great  Britain,  called  Scotland,  (and  who  have  not  made  and 
'^  subscribed  a  formal  renunciation  thereof  under  their  hands,)  to  pre- 
"  sent  a  qualified  minister  or  ministers  to  any  church  or  churches, 
"  whereof  they  are  patrons,  which  shall  at  any  time,  after  the  said  1st 
"  day  of  May,  happen  to  be  vacant ;  and  the  Presbytery  of  tlie  respec* 
'*  tive  bounds  shall,  and  is  hereby  obliged  to  receive  and  admit,  in  the 
'^  same  manner,  such  qualified  person  or  persons,  minister  or  minis- 
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"  ten,  as  shall  be  presented  by  the  respective  patrons,  as  the  persons 
'<  or  ministers  presented  before  the  making  of  this  act  ought  to  have 
"  been  admitted :"  That  the  church  and  parish  of  Auchterarder  hav- 
ing become  vacant  by  the  death  of  the  Rev.  Charles  Stewart  on  the 
3]6t  of  August  1834,  the  pursuer,  Thomas  Robert,  Earl  of  Kinnoull, 
as  patron  of  the  said  church  and  parish,  executed  and  issued  a  deed 
of  presentation,  bearing  date   the  day  of 

in  favour  of  the  pursuer,  the  Rev.  Robert  Young,  preacher 
of  the  gospel,  and  licentiate  of  the  Church  of  Scotland,  nominating 
and  presenting  him  to  be  minister  of  the  said  church  and  parish  of 
Auchterarder,  during  all  the  days  of  his  lifetime ;  and  giving,  grant- 
ing, and  disponing  to  him,  the  constant  localled  and  modified  stipend, 
with  the  manse  and  glebe,  and  other  profits  and  emoluments  pertain- 
ing  and  belonging  to  the  said  church  and  parish,  for  crop  and  year 
1835,  and  during  his  lifetime,  and  his  serving  the  cure  of  the  said 
church  ;  requiring  thereby  the  Reverend  the  Moderator,  and  the  said 
Presbytery  of  Auchterarder,  to  take  trial  of  the  qualifications,  litera- 
ture, good  life,  and  conversation  of  the  said  Robert  Young,  pursuer  ; 
and,  after  having  found  him  fit  and  qualified  for  the  functions  of  the 
ministry  of  the  said  church  of  Auchterarder,  to  admit  and  receive  him 
thereto,  and  give  him  his  act  of  ordination  and  admission  in  due  and 
competent  form :  That  at  a  meeting  of  the  said  Presbytery  of  Auchterar- 
der, which  was  held  at  Trinity  Gask,  on  the  14th  day  of  October 
1834,  the  foresaid  deed  of  presentation  by  the  pursuer,  Thomas  Ro- 
bert, Earl  of  Kinnoull,  as  patron,  in  favour  of  the  pursuer,  the  said 
Robert  Young,  as  presentee  to  the  vacant  church  and  parish  of  Auch- 
terarder, together  with  the  patron's  certificate  of  his  having  qualified 
to  Government, — the  presentee's  letter  of  acceptance  of  said  presen- 
tation,— certificate  of  his  having  qualified  to  Government, — parochial 
certificate, — and  a  certificate,  signed  by  five  ministers  of  Dundee,  that 
the  presentee  was  a  licentiate  of  the  presbytery  of  Dundee,  with  an 
engagement  to  produce  an  extract  of  his  license  so  soon  as  a  meeting 
of  the  Presbytery  of  Dundee  should  be  held,  were  all  given  in  and 
read,  and  appointed  by  the  Presbytery  to  lie  on  their  table  until  their 
next  meeting :  That  at  another  meeting  of  the  said  Presbytery,  which 
was  held  at  Auchterarder  on  the  27th  of  October  1834,  there  was  pro- 
duced an  extract  of  the  license  of  the  pursuer,  Robert  Young,  as  a 
preacher  of  the  gospel,  and  testimonial  in  his  favour,  by  the  Presby- 
tery of  Dundee,  which  having  been  read,  the  minutes  of  the  said  Pres- 
bytery bear,  that  all  the  documents  usually  given  in,  in  cases  of  this 
kind,  having  already  been  laid  on  the  table,  along  with  the  presenta- 
tion by  the  Earl  of  Kinnoull,  to  Mr  Robert  Young,  preacher  of  the 
gospel,  to  be  minister  of  the  church  and  parish  of  Auchterarder,  the 
Presbytery  did  so  far  sustain  the  presentation  as  to  find  themselves 
prepared  to  appoint  a  day  for  moderating  in  a  call  to  Mr  Young ;  and 
they  accordingly  appointed  the  Rev.  John  Clark,  one  of  their  number, 
to  preach  in  the  church  of  Auchterarder  on  Sabbath  then  next,  being 
the  2d  day  of  November,  and  to  intimate  from  the  pulpit,  that  the 
Rev.  Robert  Young,  presentee  to  the  parish  of  Auchterarder,  will 
preach  in  the  church  of  Auchterarder,  on  Sabbath  the  16th  day  of 
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November ;  "  and  the  Presbytery  deeming  it  expedient  that  he  should 
*''  preach  oftener  than  once  before  the  moderation  of  his  call^  appoint 
*'  Mr  Clark  at  sametime  to  intimate,  that  Mr  Young  will  preach  there 
''  on  the  23d  of  the  same  month.  The  Presbytery  further  appointed 
«*  Mr  Clark  to  intimate,  that  the  Presbytery  of  Auchterarder  will 
'^  meet  in  the  church  of  Auchterarder,  on  the  first  Tuesday  of  Decern- 
*<  ber  next,  being  the  2d  day  of  that  months  to  moderate  in  a  call,  in 
"  the  usual  way,  to  Mr  Young,  to  be  minister  of  that  parish,  the  mo- 
**  derator  to  preach  and  preside.  In  all  which  sentence  of  the  Pres- 
*'  bytery  Mr  Moncrieff  acquiesced,  and  took  instruments  in  the  clerk's 
<^  hands.  From  which  sentence  of  the  Presbytery,  in  so  far  as  it  at 
''  all  sustained  the  presentation,  Messrs  Mackenzie  and  Walker  dis- 
'^  sented,  on  the  ground  that,  by  so  doing,  the  Presbytery  did  seem  to 
'*  homologate  and  approve  of  patronage."  That  another  meeting  of 
Presbytery  was  held  at  Auchterarder,  on  the  2d  day  of  December 
1834,  for  the  purpose  of  moderating  in  a  call  to  the  pursuer,  the  said 
Robert  Young,  to  be  minister  of  the  church  and  parish  of  Auchterar- 
der ;  and  the  minutes  of  Presbytery  bear  that,  under  protest  on  the 
part  of  the  pursuer,  the  said  Robert  Young,  "  the  Presbytery  then 
<<  proceeded  to  afford  an  opportunity  to  the  male  heads  of  families, 
'^  whose  names  stand  upon  the  roll,  to  give  in  dissents  on  the  call  and 
"  settlement  of  Mr  Robert  Young,  as  minister  of  the  parish ;"  and 
the  presbytery  afterwards  found,  **  that  dissents  have  been  lodged  by 
"  an  apparent  majority  of  the  persons  on  the  roll  inspected  by  the 
"  Presbytery."  That  at  another  meeting  of  the  Presbytery  of  Auch- 
terarder, which  was  held  at  Auchterarder  on  the  7th  of  July  1835, 
the  said  Presbytery  did  "  reject  the  pursuer,  Mr  Robert  Young,  the 
''  presentee  to  Auchterarder,  so  far  as  regards  the  particular  presenta- 
''  tion  now  on  their  table,  and  the  occasion  of  this  vacancy  in  the  pa- 
''  rish  of  Auchterarder ;  and  do  forthwith  direct  their  clerk  to  give 
<'  notice  of  this  their  determination  to  the  patron,  the  presentee,  and 
"  the  elders  of  Auchterarder :"  That  the  foresaid  judgments  or  deli- 
verances of  the  said  Presbytery,  of  date  2d  December  1834,  and  7th 
July  1835,  were  ultra  vires  illegal  and  unwarrantable,  in  so  far  as 
that  though,  by  the  laws  and  statutes  before  libelled,  the  Presbytery 
were  bound  and  astricted  to  make  trial  of  the  qualifications  of  the  pur- 
suer, Robert  Young,  as  presentee  to  the  church  and  parish  of  Auchterar- 
der, and  were  not  entitled  to  delegate  to,  or  devolve  that  duty  on  third 
parties,  or  to  denude  and  abandon  their  right  and  duty  as  a  church  court,  to 
judge  of  and  decide  upon  the  qualifications  and  fitnessof  thepresentee  for 
the  pastoral  office  and  charge  ;  and  after  examination  by  said  Presbytery, 
if  the  pursuer,  the  said  Robert  Young,  as  presentee  foresaid,  was  found 
to  be  duly  qualified,  the  said  Presbytery  were  bound  and  astricted  as 
aforesaid,  to  have  admitted  and  inducted  him  into  the  office  of  minis- 
ter of  the  church  and  parish  of  Auchterarder  :  Nevertheless,  though 
the  pursuer,  the  said  Robert  Young,  is  duly  qualified  as  a  licentiate  of 
the  Church  of  Scotland,  and  presentee  foresaid,  as  well  as  in  all  other 
respects,  to  be  received  and  admitted  minister  of  the  church  and  pa- 
rish of  Auchterarder,  and  though  no  objections  have  been  stated 
against  his  qualifications,  the  Presbytery  not  only  refused,  and  con- 
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tinued  to  refuse,  to  take  the  pursuer  upon  trials,  and  to  pronounce 
judgment  pn  his  qualifications  as  presentee,  or  to  admit  and  re- 
ceive him  as  minister  of  the  church  and  parish  of  Auchterarder, 
but  have,  by  their  sentence,  rejected  him  as  presentee  to  the 
said  church  and  parish,  without  trial,  without  taking  cognizance 
of  his  qualifications  as  presentee,  and  expressly  on  the  ground  that 
they  cannot,  and  ought  not  to  do  so,  in  respect  of  a  veto  of  the  pa- 
rishioners :  In  all  which  respects  the  said  presbytery,  and  the  indi- 
vidual members  thereof,  have  exceeded  the  powers  conferred  on  them 
by  law,  and  acted  ill^ally,  in  violation  of  their  duty,  and  of  the  laws 
and  statutes  libelled,  and  that  to  the  serious  prejudice  of  the  patrimo- 
nial rights  of  the  pursuers :  And  although  the  pursuers,  as  patron  and 
presentee  foresaid,  have  often  desired  and  required  the  said  presby- 
tery, and  Mr  John  Ferguson,  minister  of  Monivaird;  Mr  James 
Thomson,  minister  of  Muckhart ;  Mr  John  Brown,  minister  of  Glen- 
dovan  ;  Mr  John  Clark,  minister  of  Blackford ;  Mr  William  Stodart, 
minister  of  Maderty  ;  Mr  Peter  Brydie,  minister  of  Fossaway  ;  Mr 
William  Mackenzie,  minister  of  Comrie  ;  Mr  William  Laing,  minister 
of  CriefiT;  Mr  Alexander  Laird,  minister  of  Ardoch ;  Mr  &imnel  Ca- 
meron, minister  of  Monzie ;  Mr  Thomas  Young,  minister  of  Gask  ; 
Mr  James  Walker,  minister  of  Muthill ;  Mr  Alexander  Maxtone,  mi- 
nister of  Fowlis ;  and  Dr  James  Russell,  minister  of  Dunning,  the 
present  individual  members  thereof,  to  discharge  their  duty  in  terms 
of  law  and  the  statutes  libelled,  by  proceeding  with  the  trials,  admis- 
sion, and  final  settlement  of  the  pursuer,  the  said  Robert  Young,  as 
minister  of  the  Church  and  parish  of  Auchterarder :  Yet  they  ille- 
gally, contumaciously,  and  in  violation  of  their  duty,  and  to  the  serious 
injury  and  prejudice  of  the  patrimonial  rights  of  the  pursuers,  refused, 
and  continue  to  refuse,  so  to  do :  Therefore,  it  ought  and  should  be 
found  and  declared,  by  decree  of  the  Lords  of  our  Council  and  Session^ 
that  the  pursuer,  the  said  Robert  Young,  has  been  legally,  vfdidly, 
and  effectually  presented  to  the  Church  and  parish  of  Auchterarder : 
That  the  Presbytery  of  Auchterarder,  and  the  individual  members 
thereof,  as  the  only  legal  and  competent  Court  to  that  effect,  by  law 
constituted,  were  bound  and  astricted  to  make  trial  of  the  qualifica- 
tions of  the  pursuer,  and  are  still  bound  so  to  do ;  and  if,  in  their 
judgment,  after  due  trial  and  examination,  the  pursuer  is  found  qua* 
lified,  the  said  Presbytery  are  bound  and  astricted  to  receive  and  ad- 
mit the  pursuer,  as  minister  of  the  church  and  parish  of  Auchterarder, 
according  to  law :  That  the  rejection  of  the  pursuer  by  the  said  Pres- 
bytery, as  presentee  foresaid,  without  making  trial  of  his  qualifications 
in  competent  and  legal  form,  and  without  any  objections  having  been 
stated  to  his  qualifications,  or  against  his  admission  as  minister  of  the 
church  and  parish  of  Auchterarder,  and  expressly  on  the  ground  that 
the  said  Presbytery  cannot,  and  ought  not  to  do  so,  in  respect  of  a 
veto  of  the  parishioners,  was  illegal  and  injurious  to  the  patrimonial 
rights  of  the  pursuer,  and  contrary  to  the  provisions  of  the  statutes 
and  laws  libelled :  And  it  being  so  found,  or  in  the  event  of  the  said 
Presbytery  still  continuing  to  refuse  to  discharge  their  duty,  by  pro- 
ceeding in  the  trials  of  the  pursuer  as  present-ee,  and  in  his  induction 
as  minister  of  the  church  and  parish  of  Auchterarder,  the  said  Robert 
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Young}  pursuer^  ought  and  should  be  found  and  declared,  to  have  the 
jnat  imd  legal  right  to  the  constant,  localled^  and  modified  stipend, 
witii  the  manse  and  glebe>  and  whol^  other  emoluments  pertaining 
and  belonging  to  the  diurch  and  parish  of  Auchterarder,  and  that  for 
crop  and  year  1835^  and  in  time  coming  during  all  the  days  and  years 
of  his  life :  And  it  being  so  found  and  declared,  the  said  Presbytery 
of  Auditerarder,  and  the  said  Mr  John  Ferguson,  &c.  &c.  the  present 
indiTidual  members  thereof,  and  their  successors,  and  Dr  Andrew 
Grant,  one  of  the  ministers  of  Edinburgh,  collector,  nominated  and 
appointed  under  the  several  statutes,  passed  for  the  better  raising  and 
securing  a  fund  for  a  provision  for  the  widows  and  children  of  mini- 
sters of  the  Church  of  Scotland,  and  all  others,  ought  and  should  be 
decerned  and  ordained,  by  decreet  foresaid,  to  desist  and  cease  from 
mdesting  and  disturbing  the  pursuer,  the  said  Robert  Young,  in  the  pos- 
8e8si<Mi  and  enjoyment  in  time  coming,  during  his  life,  of  the  said  local- 
led  and  modified  stipend,  manse  and  glebe,  and  whole  other  emoluments, 
belonging  and  pertaining  to  the  said  diurch  and  parish  of  Auchterarder  : 
And  it  being  so  found,  decerned,  and  declared,  James  Beveiidge  Duncan 
fior  the  lands  of  Damside,  &c*  &c.  (here  foUow  the  names  of  the  heritors) 
heritors  of  the  said  parish  of  Auchterarder,  ought,  and  should  be  de- 
cerned and  ordained,  by  decree  foresaid,  to  make,  payment  to  the  pur- 
suer, the  said  Robert  Young,  of  the  stipend  payable  by  each  of  them 
respectively,  according  to  their  several  proporti(mS|  in  terms  of  the  sub- 
sisting decrees  of  locality^  and  that  for  crop  1835,  and  at  the  usual 
terms  of  payment,  in  time  coming,  during  the  life  of  the  pursuer,  the 
said  Robert  Young :  And  farther,  to  periform  and  fulfil  all  the  other 
obligations  incumbent  upon  them  as  heritors,  to  the  pursuer,  the  said 
Robert  Young,  as  legally,  validly,  and  effectually,  presented  as  afore- 
said to  the  said  church  and  parish  of  Auchterarder ;  or  otherwise,  it 
ought  and  should,  be  found  and  declared,  by  decreet  foresaid,  that  the 
pursuer,  Thomas  Robert,  Earl  of  Kinnoull,  has  legally,  and  validly, 
and  effectually  exercised  his  right  as  patron  of  the  said  diurch  and  pa- 
riah of  Auchterarder,  by  presenting  the  pursuer,  the  said  Robert 
Young,  as  aforesaid,  to  the  said  church  and  parish  ;  and  that  the  said 
Presbyteryof  Auchterarder,  and  the  individual  members  thereof,  have  il- 
legally, and  in  violation  of  their  duty,  and  of  the  several  laws  and  statutes 
before  libelled,  refused,  and  continue  to  refuse  to  make  trial  of  the  qua- 
lifications of  the  said  Robert  Young,  presentee  foresaid,  and  to  admit 
and  receive  the  said  Robert  Young,  as  minister  of  the  church  and  pa- 
rish of  Auchterarder,  but  have  illegally,  and  in  violation  of  their  duty, 
and  of  the  laws  and  statutes  libelled,  as  aforesaid,  rejected  the  said 
Robert  Young,  as  presentee  to  the  said  church  and  parish  ;  and  there- 
fore, that  the  pursuer,  Thomas  Robert,  Earl  of  Kinnoull,  has  right  to, 
and  is  entitled  to  receive  and  retain  the  whole  stipend  and  emoluments 
of  and  pertaining  to  the  said  church  and  parish  of  Auchterarder,  from 
the  date  of  citation  hereto,  and  in  all  time  coming  during  the  life  of 
the  said  Robert  Young ;  and  it  being  so  found  and  declared,  the  said 
PresbjTtery  of  Auchterarder,  and  the  said  Mr  John  Ferguson,  &c.  &c. 
Dr  Andrew  Grant,  one  of  the  ministers  of  Edinburgh,  collector,  no- 
minated and  appointed  under  the  several  statutes,  passed  for  the  bet. 
ter  raising  and  securing  a  fund  for  a  provision  for  the  widows  and  chil- 
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dren  of  ministers  of  the  Church  of  Scotland,  and  all  others^  ought  and 
should  be  decerned  and  ordained,  by  decreet  foresaid,  to  desist  and 
cease  from  molesting  and  disturbing  the  pursuer,  the  said  Thomas  Ro« 
bert,  Earl  of  Kinnoull,  in  the  possession  and  use,  in  time  coming,  dur* 
ing  the  life  of  the  said  Robert  Young,  of  the  said  localled  and  modi- 
lied  stipend,  manse,  glebe,  and  other  emoluments  belonging  and  per- 
taining to  the  said  church  and  parish  of  Auchterarder :  And  it  being 
so  found,  decerned,  and  declared,  the  said  James  Beveridge  Duncan^ 
&c.  &c.  heritors  of  the  said  parish  of  Auchterarder,  ought  and  should 
be  decerned  and  ordained,  by  decree  foresaid,  to  make  payment  to  the 
pursuer,  the  said  Thomas  Robert,  Earl  of  KinnouU,  of  the  stipend 
payable  by  each  of  them  respectively,  according  to  their  several  pro- 
portions, in  terms  of  the  subsisting  decrees  of  locality,  and  that  ftt>m 
the  date  of  citation  hereto,  and  in  time  coming,  during  the  life  of  the 
said  Robert  Young ;  and  the  said  Presbytery  of  Auchterarder,  and 
the  said  Mr  John  Ferguson,  &c.  &c.,  the  individual  members  thereof, 
personally,  ought  and  should  be  decerned  and  ordained  to  make  pay- 
ment to  the  pursuers  of  the  sum  of  L.  500  Sterling,  or  such  other  sum, 
more  or  less,  as  the  said  Lords  shall  modify  as  the  expenses  of  the  pro- 
cess to  follow  hereon,  besides  the  dues  of  extracting  the  decree  to  be 
pronounced  therein :  And  the  other  defenders,  the  said  Dr  Andrew 
Grant,  collector  of  the  fund  established  for  the  maintenance  of  the 
widows  of  the  ministers  of  the  Church  of  Scotland,  &c*  &e.  heritors  of 
the  said  parish  of  Auchterarder,  (but  only  in  the  event  of  their  offer- 
ing resistance  to  the  conclusions  hereof,)  ought  likewise  to  be  decern- 
ed and  ordained,  by  decree  foresaid,  to  make  payment  to  the  pursuers 
of  the  sum  of  L.  500  sterling,  or  such  other  sum,  more  or  less,  as  the 
said  Lords  shall  modify  as  the  expense  of  the  process  to  follow  hereon, 
besides  the  dues  of  extracting  the  decree  to  be  pronounced  therein  ; 
all  conform  to  the  laws  and  practice  of  Scotland,  used  and  observed  in 
the  like  cases,  as  is  allied. — Our  will  is,  &c.     Dated  and  Signeted 
5th  October  1835. 


II.  DEFBNCES  FOB  THE  PRESBYTERY  OF  AUCHTEBARDEB^  TO  THE 
SUMMONS  OF  THE  EABL  OF  KINNOULL,  &C. 

The  summons  in  this  case,  after  partially  narrating  the  Acts  of  Par- 
liament 1567,  cap.  7;  1592,  cap.  116;  1592,  cap.  117;  and  10th 
Anne,  cap.  12,  proceeds  to  state,  that  the  pursuer,  the  £arl  of  Kin- 
nouU,  had  executed  a  deed  of  presentation  in  favour  of  the  other  pur- 
suer, nominating  and  presenting  him  to  be  minister  of  the  parish  and 
church  of  Auchterarder,  and  requiring  the  defenders  to  take  trial  of 
his  qualifications,  literature,  good  life,  and  conversation,  and  after  hav- 
ing found  him  fit  and  qualified  for  the  functions  of  the  ministry  of  the 
said  church  of  Auchterarder,  to  admit  and  receive  him  thereto,  and 
give  him  his  act  of  ordination  and  admission  in  due  and  competent 
form.  That  the  said  presentation,  with  the  relative  documents  men- 
tioned in  the  summons,  were  all  given  in  and  read  at  a  meeting  of  the 
said  Presbytery,  and  appointed  to  lie  on  the  table  till  the  next  meet- 
ing.   That  at  the  said  next  meeting  the  Presbytery  did  so  far  sustain 
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the  presentation  as  to  find  themselves  prepared  to  appoint  a  day  for 
moderating  in  a  call  to  Mr  Young,  and  appointing  certain  days  for  him 
to  preach  in  the  church  of  Auchterarder.  That  another  meeting  of 
Presbytery  was  held  at  Auchterarder,  on  the  2d  day  of  December 
1834^  for  the  purpose  of  moderating  in  a  call  to  the  pursuer^  Robert 
Young,  and  that  the  Presbytery,  under  protest  on  the  part  of  Mr 
Young,  then  proceeded  to  afford  an  opportunity  to  the  male  heads  of 
families  whose  names  stand  upon  the  roll,  to  give  in  dissents  on  the 
call  and  settlement  of  Mr  Robert  Young  as  minister  of  the  parish. 
That  the  Presbytery  afterwards  found  that  dissents  had  been  lodged 
by  an  apparent  majority  of  the  persons  on  the  roll  inspected  by  the 
PresbjTtery ;  and  that,  at  another  meeting,  which  was  held  at  Auch- 
terarder on  the  7th  of  July  1835,  *'  the  said  Presbytery  did  reject  the 
pursuer,  Mr  Robert  Young,  the  presentee,  to  Auchterarder,  so  far 
as  regards  the  particular  presentation  now  on  their  table,  and  the 
occasion  of  this  vacancy  in  the  parish  of  Auchterarder,  and  do  forth- 
with direct  their  clerk  to  give  notice  of  this  their  determination  to 
the  patron,  the  presentee,  and  the  elders  of  Auchterarder." 
The  narrative  then  proceeds  in  these  words,  "  That  the  foresaid 
judgment  and  deliverance  of  the  said  Presbytery  is  illegal  and  un« 
'^  warrantable,  in  so  far  as,  though  duly  qualified  as  a  licentiate  of  the 
Church  of  Scotland,  and  in  all  other  respects  to  be  admitted  and  re« 
ceived  as  minister  of  the  church  and  parish  of  Auchterarder,  in  terms 
of  law,  and  of  the  deed  of  presentation  foresaid,  the  said  Presbytery 
'  refused,  and  contumaciously  continue  to  refuse,  to  take  the  said 

*  Robert  Young,  pursuer,  upon  trials,  and  to  pronounce  judgment  on 
^  his  qualifications  as  a  licentiate  of  the  church,  and  presentee  qualifi- 

*  ed  as  foresaid,  or  to  receive  and  admit  him  as  minister  of  the  said 
church  and  parish  of  Auchterarder,  in  terms  of  the  statutes  and  pre- 
sentation libelled.     In  all  which  respects  the  said  Presbytery,  and 

'*  the  individual  members  thereof,  have  acted  illegally,  in  violation  of 
'*  their  duty,  and  of  the  several  statutes  libelled,  to  the  serious  preju- 
'  dice  of  the  patrimonial  rights  of  the  pursuers." 

Upon  this  narrative  the  summons  subsumes,  that  <*  the  pursuer,  as 
**  patron  and  presentee  foresaid,  had  often  desired  and  required  the 
<*  said  Presbytery,  and  the  present  individual  members  thereof,  to 
<^  discharge  their  duty  in  terms  of  law  and  of  the  statutes  before  li- 
<«  belled,  by  proceeding  in  the  trials,  admission,  and  final  settlement 
<<  of  the  pursuer,  the  said  Robert  Young,  as  minister  of  the  church 
'*  and  parish  of  Auchterarder  ;  yet  they  illegally  and  contumaciously, 
"  and  to  the  serious  prejudice  of  the  patrimonial  rights  of  the  pur- 
"  suers,  refuse  so  to  do." 

The  conclusions  of  the  summons  are,  not  that  the  defenders  should 
be  decerned,  in  the  words  of  the  subsumption,  ''  to  discharge  their 
<'  duty  in  terms  of  law  and  of  the  statutes  before  libelled,  by  proceed- 
*'  ing  in  the  trials,  admission,  and  final  settlement  of  the  pursuer,  the 
"  said  Robert  Young,  as  minister  of  the  church  and  parish  of  Auchter- 
"  arder ;"  but,  that  ^<  it  ought  and  should  be  found  and  declared,  by 
^'  decree  of  the  Lords  of  our  Council  and  Session,  that  the  pursuer, 
*'  the  said  Robert  Young,  has  been  legally,  validly,  and  effectually 
"  presented  to  the  said  church  and  parish  of  Auchterarder,  and  has 
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<'  just  and  legal  right  to  the  conBtant  localled  and  modified  stipend, 
<^  with  the  manse  and  glehe,  and  whole  other  emoluments  pertaining 
'*  and  belonging  to  the  said  church  and  parish  of  Anchterarder,  ana 
**  that  for  crop  and  year  1835,  and  in  time  coming,  daring  all  the 
'  '*  days  and  years  of  his  life  :  And  it  being  so  found  and  declared,  the 
*'  said  Presbytery  of  Auchterarder;  and  the  present  individual  mem- 
'<  bers  thereof,  and  their  successors,  and  Dr  Andrew  Grant,  one  of  the 
^<  ministers  of  Edinburgh,  collector,  nominated  and  appointed  under 
<<  the  several  statutes  passed  for  the  better  raising  and  securing  a  fund 
'*  for  a  provision  for  the  widows  and  children  of  ministers  of  the 
<*  Church  of  Scotland,  and  all  others,  ought  and  should  be*  decerned, 
^*  &&)  to  desist  and  cease  from  molesting  and  disturbing  the  pursuer, 
'<  the  said  Robert  Young,  in  the  possession  and  enjoyment,  in  time 
*'  coming,  during  his  life,  of  the  said  localled  and  modified  stipend, 
'^  manse,  and  glebe,  and  whole  other  emoluments  belonging  and  per- 
'<  taining  to  the  said  church  and  parish  of  Auchterarder." 

Then  follows  a  third  conclusion  against  the  heritors  for  payment  to 
the  pursuer,  Mr  Young,  of  the  stipend  paid  by  each  of  them  respec- 
tively, according  to  their  several  proportions,  in  terms  of  the  subsisting 
**  decrees  of  locality,  and  that  for  crop  1835,  and  at  the  usual  terms 
'<  of  payment  in  time  coming,  during  the  life  of  the  pursuer,  the  said 
'*  Robert  Young ;  and,  further,  to  perform  and  fulfil  all  the  other  ob- 
"  ligations  incumbent  upon  them  as  heritors  to  the  pursuer,  the  said 
''  Robert  Young,  as  legally,  validly,  and  effectually  presented  as  afore- 
<<  said,  to  the  said  church  and  parish  of  Auchterarder." 

After  these  three  distinct  and  specific  conclusions,  the  summons 
proceeds  in  these  alternative  terms  : — *^  Or  otherwise,  it  ought  and 
"  should  be  found  and  declared,  bv  decree  foresaid,  that  the  pursuer, 
*'  Thomas  Robert  Earl  of  Kinnoull,  has  legally  and  validly  exercised 
^<  his  right  as  patron  of  the  said  church  and  parish  of  Auchterarder, 
<<  by  presenting  the  pursuer,  the  said  Robert  Young,  ais  aforesaid,  to 
'<  the  said  church  and  parish ;  and  that  the  said  Presbytery  of  Auch-* 
''  terarder,  and  the  individual  members  thereof,  have  illegally,  and  in 
'*  violation  of  their  duty,  and  of  the  several  laws  and  statutes  be&re 
"  libelled,  refused  to  admit  and  receive  the  said  Robert  Young,  as 
'*  minister  of  the  church  and  parish  of  Auchterarder ;  and,  therefore, 
''  that  the  pursuer,  Thomas  Robert  Earl  of  Kinnoull,  has  right  to  and 
*'  is  entitled  to  receive  and  retain  the  whole  stipend  and  emoluments 
*'  of  and  pertaining  to  the  said  church  and  parish  of  Auchterarder, 
^  from  the  date  of  citation  hereto,  and  in  all  time  coming,  during  the 
"  life  of  the  said  Robert  Young."  And  then  there  follow  the  same 
subsidiary  conclusions  as  those  before  quoted,  against  the  defenders  and 
Dr  Grant,  '*  to  desist  and  cease  from  molesting  and  disturbing  the 
*^  pursuer,  Lord  Kinnoull,  in  the  possession  of  the  stipend,"  &c.  and 
against  the  heritors  for  payment  of  the  said  stipend,  &c.  And  then 
there  are  two  conclusions  against  the  parties  before  mentioned,  for 
pavment  of  L.  500  of  expenses  of  process. 

The  acts  of  Parliament  quoted  in  this  summons  being  public  acts, 
of  which  your  Lordships  are  bound  to  take  notice,  it  is  no  objection 
to  the  relevancy  of  the  summons  to  state,  that  they  are  imperfectly 
quoted;  but  it  is  as  well  to  mention,  that  the  act  of  1567,  cap.  7, 
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contains  the  foUowuig  clause,  which  is  studiously  omitted  in  the  sum- 
mons : — **  Providing  that  in  case  the  patron  present  ane  person  qua- 
<<  lified  to  his  understanding,  and  failing  of  ane,  ane  other,  within  the 
**  said  six  months ;  and  the  said  superintendent  or  commissioner  of 
*'  the  kirk  refuses  to  receive  and  admit  the  person  presented  be  the 
''  patron,  as  said  is,  it  sail  be  lei^me  to  the  patron  to  appeal  to  the 
«  superintendent  and  ministers  of  that  province  where  the  benefice 
<^  lies,  and  desire  the  person  presented  to  be  admitted,  whilk  gif  they 
<*  reftise,  to  appeal  to  the  General  Assembly  of  this  haill  realme,  be 
**  whom,  the  cause  being  decided,  sail  take  end,  as  they  decern  and 
"  declare." 

In  like  manner,  the  pursuers  have  omitted  to  state,  that  although, 
until  lately  patrons  had  the  administration  of  vacant  stipends,  they 
were  bound  to  apply  them  to  pious  uses  within  the  parish,  at  the  sight 
of  the  heritors ;  and  that,  by  the  statute  54th  Geo.  III.  cap.  169  (lo- 
cal and  personal  acts,)  it  is  enacted,  *^  That  when  any  parish  in  the 
^  Church  of  Scotland  becomes  vacant  by  the  death,  translation,  or  de- 
'(  privation  of  any  incumbent  holding  the  pastoral  cure  and  benefice  of 
*'  such  parish,  and  that  vacant  stipend  thereby  arises,  subsequent  to 
'*  the  crop  and  year  1813^  such  vacant  stipend,  in  so  far  as  it  has  here- 
*'  tofore  been  applicable  by  the  patrons  to  pious  purposes,  shall  hence- 
''  forth,  and  in  all  time  to  come,  be  levied  in  manner  herein  after- 
"  mentioned,  and  paid  to  the  said  general  collector  (of  the  Widows' 
"  Fund,)  who  is  hereby  authorised  to  levy  and  discharge  the  same,"  &c. 

A  more  serious  objection  to  the  summons  is  the  imperfection  of  its 
narrative,  with  regard  to  the  proceedings  in  the  church  courts,  which 
would  lead  the  Court  to  infer  that  the  pursuers  have  neglected  to  avail 
themselves  of  their  right  of  appeal  to  the  superior  church  judicatories ; 
and  that  they  have  brought  their  case  into  this  Court  before  exhaust- 
ing all  the  natural  and  legal  remedies  provided  for  them  by  the  Le- 
gislature, and  particularly  those  painted  out  in  the  passage  which  the 
defenders  have  quoted  from  the  Act  of  Parliament  1567«  This,  how- 
ever, must  have  arisen  from  mere  oversight ;  and  it  seems  sufficient 
to  sav,  that  the  pursuers  appealed  from  the  sentence  of  2d  December 
1834,  first  to  the  Synod  of  Perth  and  Stirling,  and  second  to  the  Ge- 
neral Assembly ;  by  both  of  which  courts  the  sentence  of  the  Presby- 
tery was  affirmed ;  by  the  former  on  21  st  April  1835,  and  by  the  latter 
on  30th  May  1835 ;  the  judgment  on  whidi  occasion  is  expressed  in 
the  following  minute:  '^  At  Edinburgh,  Saturday,  the  30th  day  of 
"  May  1835,  Session  10. — Which  day  the  General  Assembly  of  the 
**  Church  of  Scotland  had  transmitted  to  them  by  their  Committee  of 
''  Bills,  petition  of  Mr  Robert  Young,  presentee  to  the  church  and 
'<  parish  of  Auchterarder,  against  four  sentences  of  the  Synod  of  Perth 
**  and  Stirling,  of  the  21st  April  1835 ;  the  first  refusing  extracts  in 
**  his  case,  under  a  reference  from  the  Presbytery  of  Auchterarder ; 
*'  the  second  affirming  the  judgment  of  the  Presbytery  of  Auchterar- 
*'  der,  of  the  2d  day  of  December  1834,  repelling  objections  to  the 
*'  roll  of  male  heads  of  families,  communicants  in  the  parish  of  Auch- 
"  terarder ;  the  third  affirming  a  judgment  of  the  Presbytery  of 
*'  Auchterarder,  of  the  2d  day  of  December  1834,  resolving  to  pro- 
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'^  ceed  in  the  face  of  the  above  appeals ;  and  the  fourth  affirning  a 
''  judgment  of  Presbytery  of  same  date^  finding  that  dissents  had  been 
*'  lodged  by  an  apparent  majority  of  persons  upon  the  roll."  Then, 
after  mentioning  the  partibus,  or  compearance  of  parties,  it  proceeds, 
<'  It  was  moved  and  seconded^  that  the  General  Assembly  sustain  the 
"  appeal,  reverse  the  sentence  of  the  Presbytery  of  Auchterarder,  in 
'<  80  far  as  the  Presbytery  refused  to  proceed  with  the  trial  and  settle- 
**  ment  of  the  appellant,  as  presentee  of  the  parish  of  Auchterarder, 
"  there  being  no  special  objections  against  him,  of  dissents  by  a  majo- 
''  rity  of  the  male  heads  of  families,  according  to  the  roll  made  up 
*'  in  the  manner  prescribed  by  the  regulations  enacted  by  the  last 
"  General  Assembly,  and  remit  to  the  Presbytery  of  Auchterarder  to 
"  proceed  with  the  trial  and  settlement  of  the  appellant,  according  to 
"  the  rules  of  the  Church.  Another  motion  was  made  and  seconded, 
^'  That  the  General  Assembly  find  that  the  Synod  did  wrong  in  find- 
''  ing  that  tie  appellant  had  not  a  right  to  the  extracts  referred  to, 
**  and  so  far  sustain  the  appeal,  and  reverse  the  sentence  in  that  mat- 
'•  ter ;  but,  in  respect  that  the  Presbytery,  while  they  referred  the 
''  question  as  to  the  right  of  the  appellant  to  require  such  extracts, 
'*  did  authorise  their  clerk  to  give  the  extract  which  was  afterwards 
''  produced  to  the  Synod,  and  that  the  said  extract  was  on  the  table 
"  of  the  Synod  and  was  read,  as  the  minutes  bear,  and  that  a  copy  of 
*'  that  extract  has  been  laid  before  the  Assembly  by  the  appellant, 
"  find  that  the  said  sentence  forms  no  bar  to  the  Assembly  now  giv- 
'^  ing  judgment  on  the  merits  of  the  cause ;  and,  on  the  merits,  dis- 
*'  miss  the  appeal,  and  find  that  the  proceedings  of  the  Presbytery  are 
"  not  liable  to  any  valid  objection  ;  and  remit  to  the  presbytery  to 
*'  proceed  farther  in  the  matter,  in  terms  of  the  interim  Acts  of  last 
"  Assembly.  The  vote  having  been  called  for,  it  was  agreed  that  the 
*^  state  of  the  vote  should  be  first  or  second  motion  ;  and  the  roll  be- 
'^  ing  called,  and  votes  marked,  it  carried  second  motion  by  131  to  95." 

It  was  in  consequence  of,  and  in  obedience  to,  this  decision  of  the 
General  Assembly,  that  the  defenders  did,  on  the  7th  day  of  July 
1835,  as  libelled  in  the  summons,  ^'  Reject  the  pursuer  Mr  Robert 
"  Young,  the  presentee  to  Auchterarder,  so  far  as  regards  the  parti- 
*^  cular  presentation  now  on  this  table,  and  the  occasion  of  this  vacan- 
^^  cy  in  the  parish  of  Auchterarder." 

Having  thus  stated  so  much  of  the  circumstances  or  details  of  this 
case,  as  are  necessary  to  its  distinct  apprehension,  your  Lordships  will 
perceive  that  the  pursuers  do  tacitly,  but  very  completely  and  efiTect- 
ually,  acknowledge  the  perfect  independence  of  the  Ecclesiastical 
Courts  upon  your  Lordships,  or  any  other  civil  judicature;  for  al- 
though they  narrate  that  the  judgment  of  the  Presbytery  "  is  illegal 
''  and  unwarrantable,  in  so  far  as,  though  duly  qualified  as  a  licentiate 
'^  of  the  Church  of  Scotland,  and  in  all  other  respects,  to  be  admitted 
<<  and  received  as  minister  of  the  church  and  parish  of  Auchterarder, 
**  in  terms  of  law,  and  of  the  deed  of  presentation  foresaid,  the  said 
«*  Presbytery  refused,  and  contumaciously  continue  to  refuse,  to  take 
<<  the  said  Robert  Young,  pursuer,  upon  trials,"  &c. ;  and  although 
they  subsume,  that  they  have  often  desired  and  required  the  said 
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Presblrterj  '<  to  discharge  their  duty,  in  terms  of  law  and  of  the  sta« 
"  tute  before  libelled,  by  proceeding  in  the  trials,  admissioD,  and  final 
"  settlement,  of  the  pursuer,  the  said  Robert  YouDg,  as  minister  of 
''  the  church  and  parish  of  Auchterarder ;"  they  do  not  venture  to 
deduce  any  conclusion  that  the  pursuer  has  been  effectually  admitted 
minister  of  the  church  and  parish  of  Auchterarder,  and  is  entitled  to 
exercise  the  spiritual  functions  attached  to  the  office  of  minister ;  or 
that  the  Presbytery  should  be  ordained  to.take  him  upon  trial,  to  find 
him  qualified,  and  to  induct  him  into  the  said  office.  If  this  had  been 
the  nature  of  the  pursuers'  conclusions,  it  would  have  raised  a  very 
important,  but  by  no  means  a  difficult  question,  as  to  the  indepen- 
dence of  the  Church  of  Scotland  in  the  matter  of  induction  and  ordi- 
nation, as  the  only  means  of  forming  the  spiritual  relation  between  a 
pastor  and  his  people  ;  and  it  might  have  been  the  duty  of  the  Pres* 
bytery,  not  only  to  themselves,  and  to  their  order,  but  to  your  Lord- 
ships,  as  a  court  necessarily  and  unquestionably  acquainted  with  the 
exact  limits  of  your  own  powers  and  jurisdiction,  to  have  abstained 
from  entering  into  anv  of  the  details  which  they  have  now  deemed  it 
expedient  to  give,  and  to  have  respectfully  declined  your  Lordships' 
jurisdiction  in  the  matter. 

The  course  followed  by  the  pursuers,  however,  has  happily  saved 
the  defenders  from  the  necessity  of  resorting  to  any  such  objection ; 
for  although  nothing  else  could  have  been  expected  from  the  terms  of 
the  narrative,  and  the  subsumption,  than  that  they  were  to  proceed 
to  conclusions  of  the  nature  of  those  now  suggested,  the  pursuers  have 
restricted  themselves  to  certain  conclusions  of  another  sort,  and  to 
which  it  is  not  meant  to  be  maintained  that  your  Lordships  are  not 
competent.  These  conclusions,  as  your  Lordsnips  have  perceived,  re- 
salt  into  this ;  First,  That  the  pursuer  Mr  Young  was  legally,  validly, 
and  effectually  presented  :  Second^  That  the  defenders,  and  Dr  Grant 
for  the  Widows'  Fund,  should  be  prohibited  from  molesting  him  or 
Lord  Kinnoull  in  the  enjoyment  of  the  stipend,  glebe,  &c. :  And  ihird^ 
That  he  or  Lord  Kinnoull  were  entitled  to  the  same,  and  that  the  he- 
ritors should  be  ordained  to  make  payment  to  one  or  other  of  them 
accordingly. 

With  regard  to  the  first  of  these  conclusions,  if  the  defenders  un- 
derstand what  it  means,  their  answer  is, — ^that  they  have  admitted 
that  Mr  Young  was  legally  presented  to  the  parish  and  church  of 
Auchterarder,  in  so  far  as  they  first  received  and  afterwards  sustained 
his  presentation.  But  if  any  different  meaning  is  couched  under  the 
words  "  validly  and  effectually,"  they  call  on  the  pursuers  to  explain 
what  it  is ;  and  at  present  shall  only  protest  that,  if  they  mean  that 
Mr  Young  did,  in  virtue  of  his  presentation,  acquire  the  full  character, 
status,  and  rights,  of  the  ordained  minister  of  the  church  and  parish 
of  Auchterarder,  they  express  what  is  utterly  contrary  to  law,  and 
what  cannot  for  a  moment  be  listened  to  by  your  Lordships.  But 
this  cannot  have  been  the  intention  of  the  pursuers  ;  and  in  so  far  as 
concerns  this  first  conclusion,  it  is  enough  to  say,  that  if,  as  will  be 
seen  immediately,  it  leads  to  nothing  else  than  that  there  was  a  good 
presentation,  the  defenders  should  not  have  been  put  to  the  trouble, 
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inooiiTenience,  and  expenae,  of  coming  into  Gonrt,  to  hear  a  point  de* 
dared  which  they  had  not  only  not  denied^  hot  which  they  had  dis- 
tinctly assumed  and  acted  upon. 

With  regard  to  the  second  oondoaion,  it  ought  not  to  have  heen  di-* 
rected  against  the  defenders.  It  is  settled  law,  that  no  man  has  a 
right  to  the  temporalities  of  a  benefice,  till  he  has  been  ordained  and 
inducted  by  the  Ecdesiastical  Court.  But  your  Lordships  cannot 
compel,  and  you  are  not  asked  to  compel,  the  defenders  to  ordain  or 
induct  the  present  pursuer.  It  is  also  settled  law,  that  all  vacant 
stipends  shall  be  paid  to  the  collector  of  the  Widows'  Fund ;  and  that 
the  manse  and  glebe  belong  to  the  heritors,  and  not  the  patron,  dur- 
ing a  vacancy  ;  and  both  these  parties  well  know  how  to  assert  their 
own  rights.  And,  lastly,  if  any  thing  is  dearer  than  another,  it  is, 
that  Presbyteries  never  had,  and  have  not  now,  any  right  to  vacant 
stipends.  The  .'defenders  never  pretended  that  they  had  any  such 
right,  nor  have  they  done  any  thing  indicating  any  intention  of  mak- 
ing such  a  claim,  or  any  conception  that  they  were  entitled  to  do  so^ 
With  regard  to  this  condusion  also,  therefore,  it  is  submitted,  that  it 
ought  not  to  have  been  levelled  against  the  present  defienders. 

With  regard  to  the  third  condusion,  it  is  directed  soldy  against  the 
heritors,  and  it  would  be  improper  for  the  Presbytery  to  take  their 
defience  out  of  their  own  hands. 

The  defenders  ought  therefore  to  be  assoilsied  with  expenses. 

Plba  in  Law — The  whole  condusions  of  the  summons  are  inap- 
plicable to  the  case  of  a  Presbytery  which  has  not  asserted  any  right 
of  presentation  jure  cUvolui^}^  nor  any  daim  for  themselves  or  others 
to  any  part  of  the  benefice  or  temporalities  of  the  church  or  parish. 
Under  protestation  to  add  and  eik,*--Ro.  BRhh, 


in.    REVISED  CONDESCENDENCE  FOR  THE  RIGHT  HONOURABLE    THE 

EARL  OF  KINNOULL,  &C PurSUtrS  ;  AND  REVISED  ANSWERS  FOR 

THE  PRESBYTERY  OF  AUCHTBRARDER,   Defenders. 

Oond.  1 .  That  the  church  and  parish  of  Auchterarder  became  va- 
cant by  the  death  of  the  Rev.  Charies  Stewart,  on  31st  August  1834. 

Ans,  1.  Admitted. 

Cond.  2.  That  the  pursuer,  the  Earl  of  Kinnoull,  is,  and  was,  at 
the  date  of  the  said  vacancy,  the  undoubted  patron  of  the  said  church 
and  parish,  and  that  the  pursuer,  the  Rev.  Robert  Young,  was  then  a 
duly  qualified  licentiate  of  the  Church  of  Scotland. 

Ans.  2.  Admitted. 

Cond.  3.  That  at  a  meeting  of  the  Presbytery  of  Auchterarder, 
which  was  held  at  Trinity  G^sk  on  the  14th  of  October  1834,  Mr 
Robert  Hope  MoncriefF,  writer  in  Perth,  on  the  part  of  the  Earl  of 
Kinnoull,  laid  on  the  table  of  the  Presbytery  a  presentation  by  his 
Lordship,  as  patron  of  the  church  and  parish  of  Auchterarder,  in  fa- 
vour of  the  other  pursuer,  the  Rev.  Robert  Youngi  dated  the  16th  day 
of  September  1834,  whereby  his  Lordship  nominated  and  appointed 
the  said  Rev.  Robert  Young,  to  be  minister  of  the  said  churoh  and 
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parish  during  all  the  days  of  his  life ;  and  gave,  granted,  and  dispon- 
ed to  him,  the  constant  localled  and  modified  stipend,  with  the  manse 
and  glebe,  and  other  profits  and  emoluments  pertaining  and  belonging 
to  the  said  church  and  parish,  and  that  for  crop  and  year  1835,  and 
thereafter  during  the  lifetime  of  the  said  Robert  Young,  and  his  senr^ 
ing  the  cure  of  the  said  church  and  parish,  and  requiring  the  Rev. 
the  Moderator  and  Presbytery  of  Auchterarder,  to  take  trial  of  the 
qualification,  literature,  good  life,  and  conversation,  of  the  said  Ro- 
bert Young,  pursuer ;  and  after  having  found  him  fit  and  qualified 
for  the  functions  of  the  ministry  in  the  church  and  parish  of  Auchter- 
arder, to  admit  and  receive  him  thereto,  by  ordaining  and  admitting 
him,  in  due  and  competent  form,  accordingly ;  all  conform  to  the  deed 
of  presentation  itself. 

Ans.  3.  Admitted. 

Ck>nd.  4.  That  along  with  the  deed  of  presentation,  there  were  pro- 
duced to  the  Presbytery,  by  the  said  Robert  Hope  Monorieff,  a  certi- 
ficate, that  the  Earl  of  Kinnoull  had,  as  patron,  qualified  himself  to 
exercise  his  right  of  patronage,  by  taking  the  requisite  oaths  to  Go- 
vernment :  A  letter  of  acceptance  by  the  pursuer,  the  Rev.  Robert 
Young,  of  the  presentation  in  his  favour  to  the  church  and  parish  of 
Auchterarder ;  a  certificate  of  his  having  qualified  himself  to  accept 
of  and  hold  the  said  presentation,  by  taking  the  usual  oaths  to  Gfovem- 
ment ;  also  the  usual  parochial  certificate,  and  a  certificate  signed  by 
five  ministers  of  the  Presbytery  of  Dundee,  that  the  pursuer,  the  Rev. 
Robert  Young,  was  a  duly  Qualified  licentiate  of  the  Church  of  Scot- 
land, having  received  his  license  from  the  said  Presbytery.  There 
was  likewise  produced  an  engagement  to  exhibit  an  extract  of  the  pur- 
suer's license  as  soon  as  a  meeting  of  the  Presbytery  of  Dundee  should 
be  held.  The  deed  of  presentation,  and  relative  papers,  having  been 
read,  they  were  appointed  to  lie  on  the  table  till  next  meeting  of  Pres- 
bytery. 

Ans.  4«  Admitted. 

Cond.  5.  That  at  a  meeting  of  the  Presbytery,  which  was  held  at 
Auchterarder  on  the  27th  of  October  1834,  Mr  Robert  Hope  Mon- 
orieff, on  the  part  of  the  Earl  of  Kinnoull,  produced  an  extract  of  the 
license  of  the  pursuer,  the  Rev.  Robert  Young,  as  a  preacher  of  the 
Gospel,  and  testimonial  in  his  favour  by  the  Presbytery  of  Dundee, 
which  haring  been  read,  and  the  Presbytery  "  considering  that  all  the 
*'  docnments  usually  given  in  in  cases  of  this  kind,  have  already  been 
"  laid  on  the  table,  along  with  the  presentation  by  the  Earl  of  Kin- 
"  noull,  to  Mr  Robert  Young,  preacher  of  the  Gospel,  to  be  minister 
"  of  the  church  and  parish  of  Auchterarder,"  did  so  far  sustain  the 
presentation,  as  to  find  themselves  prepared  to  appoint  a  day  for  mo- 
derating in  a  call  to  the  pursuer ;  and,  accordingly,  they  appointed  one 
of  their  nomber  to  preach  in  the  church  of  Auchterarder  on  Sunday 
then  next,  being  the  2d  of  November,  and  to  intimate  that  the  pre- 
sentee would  preach  in  the  church  of  Auchterarder  on  Sunday  the 
16th,  and  again  on  Sunday  the  23d  of  the  same  month.  Intimation 
was  likewise  directed  to  be  made,  that  the  Presbytery  would  meet  in 
the  cborch  of  Auchterarder  on  Tuesday  the  2d  of  December,  to  mo« 
dcfate  in  a  call,  in  the  usual  way,  to  the  pursuer,  the  Rev.  Robert 
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Young,  to  be  minister  of  that  parish.  In  the  foresaid  deliverance  of 
the  Presbytery  of  Auchterarder,  Mr  Hope  Moncrieff,  on  the  part  of 
the  Earl  of  KinnouU^  acquiesced^  and  took  instruments  in  the  clerk's 
hands ;  but  in  so  far  as  the  deliverance  at  all  sustained  the  presenta- 
tion, Messrs  Mackenzie  and  Walker,  (ministers  of  the  parishes  of 
Comrie  and  Muthil,)  dissented,  on  the  ground,  that  by  so  doing  the 
Presbytery  did  seem  to  homologate  and  approve  of  patronage^  sJl  as 
the  minutes  themselves  bear. 

Ans.  5.  Admitted  only  in  so  far  as  consistent  with  the  minutes  of 
Presbytery,  which  are  hereby  referred  to. 

Cond.  6.  That  at  the  meeting  of  the  Presbytery,  which  was  held  at 
Auchterarder  on  the  2d  of  December  1834,  for  the  purpose  of  mode- 
rating in  a  Call  to  the  pursuer,  there  was  produced  and  read  a  Call 
subscribed  in  his  favour,  to  be  minister  of  the  said  church  and  parish. 
Whereupon  the  Presbytery  afforded  an  opportunity  to  the  heads  of 
families,  members  of  the  congregation,  and  in  communion  with  the 
church,  by  themselves,  or  by  an  agent  duly  authorized,  to  state  any- 
special  objections  to  the  settlement  of  the  pursuer,  of  whatever  na- 
ture such  objections  might  he  ;  but  no  objections  were  stated  by  any 
one  to  the  settlement  of  the  pursuer,  the  Rev.  Robert  Young,  as  mi- 
nister of  the  church  and  parish  of  Auchterarder. 

Ans.  6.  Admitted  with  reference  to  the  minutes  of  Presbytery, 
and  with  the  addition  that  the  Call  was  only  signed  by  the  factor  for 
the  patron,  and  two  heads  of  families. 

Cond.  7*  That  at  the  said  meeting  the  Presbytery  then  proceeded 
to  afford  an  opportunity  to  the  male-heads  of  families,  whose  names 
were  alleged  to  stand  on  a  roll,  *'  to  give  in  dissents  on  the  Call  and 
*'  settlement  of  Mr  Robert  Young  as  minister  of  the  parish  ;"  and 
this  the  Presbytery  did,  notwithstanding  a  protest  duly  taken  on  the 
part  of  the  pursuer,  the  Rev.  Robert  Young,  by  Mr  Archibald  Reid, 
writer  in  Perth,  his  agent,  against  the  legality  of  the  said  proceeding ; 
and  the  Presbytery  afterwards,  by  their  sentence  and  deliverance, 
found  that  "  dissents  have  been  lodged  by  an  apparent  majority  of 
"  the  persons  on  the  roll  inspected  by  the  Presbytery,"  and  they  ad^ 
joumed  consideration  of  the  proceedings  until  their  next  meeting, 
which  was  appointed  to  be  held  at  Auchterarder  on  the  16th  of  De- 
cember  1834  ;  against  all  which  proceedings  a  protest  was  entered  on 
the  part  of  the  pursuer^  the  Rev.  Robert  Young. 

Ans.  7*  Denied,  in  so  far  as  the  protest  was  not  against  the  legali- 
ty of  the  proceeding  simply,  but  only  against  the  roll  of  heads  of  fa- 
milies as  made  up. 

Cond.  8.  That  at  another  meeting  of  the  Presbytery,  which  was 
held  at  Auchterarder  on  16th  December  1834,  in  respect  that  none 
of  the  persons  who  had  dissented  from  the  settlement  of  the  pursuer 
appeared  to  withdraw  their  dissents,  the  Presbjrtery  again  found, 
"  that  there  is  a  majority  of  the  persons  on  the  roll  still  dissenting/* 

Ans.  8.  Admitted,  with  reference  to  the  minutes  of  Presbytery. 

Cond.  9.  That  at  a  meeting  of  the  Presbytery,  which  was  held  at 
Auchterarder  on  the  7th  of  July  1835,  the  Presbytery,  by  their  deli- 
verance and  sentence,  did  "  reject  the  pursuer,  Mr  Robert  Young,  the 
''  presentee  to  Auchterarder,  so  far  as  regards  the  particular  preacn. 
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"  tatioii  now  on  their  table^  and  the  occasion  of  this  vacancy  in  the 
**  parish  of  Auchterarder^  and  do  forthwith  direct  their  clerk  to  give 
"  notice  of  thisj  their  determination^  to  the  patron,  the  presentee,  and 
"  the  elders  of  Auchterarder." 

Ans.  9.  Admitted. 

Cond.  10.  That  the  pursuer,  the  Rev.  Robert  Young,  was  duly 
qualified  as  a  Licentiate  of  the  Church  of  Scotland,  and  as  holding  a 
valid  and  effectual  presentation  to  the  church  and  parish  of  Auchter- 
arder, as  well  as  in  all  other  respects,  to  be  admitted  and  received  mi- 
nister of  the  said  church  and  parish.  And  though  no  special  objec 
tions  were  stated  against  his  qualification  or  settlement,  the  Presbyte- 
ry did  not  take  the  pursuer  upon  trials,  and  pronounce  judgment  on 
his  qualifications  as  presentee  foresaid ;  but  refused,  and  still  refuse  to 
do  so,  and  to  admit  and  receive  him  as  minister  of  the  said  church  and 
parish. 

Ans.  10.  Not  Admitted. 

Cond.  11.  That  the  foresaid  sentence,  whereby  the  Presbytery  re- 
jected the  Rev.  Robert  Young,  pursuer,  as  presentee  to  the  church 
and  parish  of  Auchterarder,  proceeded  exclusively  on  the  ground  of 
the  veto  on  dissents  exercised  by  the  alleged  majority  of  heads  of  fa- 
milies, or  parishioners  of  Auchterarder. 

Ans.  11.  Admitted. 

Statement  op  Facts  for  the  Presbytery  of  Auchterarder, 
Defenders,  and  Pursuers'  Answers  thereto. 

Stat.  1.  The  church  and  parish  of  Auchterarder  became  vacant  on 
the  3 1st  August  1834,  by  the  death  of  Mr  Stewart,  the  late  minister 
there. 

Ans.  L  Admitted. 

Stat.  2.  The  pursuer,  the  Earl  of  KinnouU,  as  patron  of  the  pa- 
rish, being  duly  qualified  to  do  so,  executed  a  deed  of  nomination  and 
presentation  of  the  said  parish  in  favour  of  the  other  pursuer,  Mr 
Young,  on  the  16th  September  1834. 

Ans.  2.  Admitted. 

Stat.  3.  This  presentation,  together  with  the  usual  citation  and  ne- 
cessary documents,  were  laid  upon  the  table  of  the  Presbytery,  on  the 
14th  day  of  October  1834,  by  Robert  Hope  Moncrleff,  writer  in 
Perth,  who  appeared  as  agent  and  as  representing  the  patron  on  the 
occasion.  All  which  documents  were,  by  a  deliverance  of  the  Pres- 
bytery of  the  same  date,  appointed  to  lie  on  the  table  in  common  form. 

Ans.  3.  Admitted. 

Stat.  4.  On  27th  October  1834,  the  Presbytery  of  Auchterar- 
der met,  and  the  minutes  bear  inter  alia,  **  Robert  Hope  Moncrieff, 
*'  Esq.,  writer  in  Perth,  as  agent  for  the  Earl  of  Kinnoull,  gave  in, 
**  in  addition  to  the  papers  lodged  by  him  at  last  meeting,  an  extract 
"  of  a  license,  and  testimonial  in  favour  of  Mr  Robert  Young,  preach- 
"  er  of  the  Gkwpel,  by  the  Presbytery  of  Dundee,  which  was  read. 
^'  The  Presbytery,  taking  into  consideration,  that  the  late  Rev.  Charles 
'^'  Stewart,  minister  of  Auchterarder,  died  on  the  3l8t  of  August  last, 
''  and  that  the  23d  regulation  of  the  interim  act  of  the  late  General 
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*'  Assembly  anent  calls^  intimates^  that  all  cases  in  which  the  vacan- 
^'  cies  have  taken  place  afiter  the  rising  of  the  said  Assembly^  shall 
"  fall  under  the  operation  of  the  regulations^  and  relative  act  of  the 
"  Assembly  anent  calls,  P'ind,  therefore,  that  they  must  proceed  to 
"  fill  up  the  vacancy  in  Auchterarder,  according  to  said  act  and  rela" 
'*  live  regulations"  Copies  of  this  act  of  "  Assembly,  and  the  rela- 
"  tive  regulations,  are  herewith  produced  and  referred  to." 

Ans.  4.  The  partial  quotation  from  the  minutes  made  in  this  ar* 
tide,  is  believed  to  be  correct,  but  the  minutes  themselves  are  refer- 
red to  for  their  terms.     In  all  other  respects  denied. 

Stat.  5.  The  Presbytery  also  *'  considering  that  all  the  documents 
'*  usually  given  in,  in  cases  of  this  kind,  have  already  been  laid  on 
''  the  table  along  with  the  presentation  by  the  Earl  of  Kinnoull,  to 
'*  Mr  Robert  Young,  preacher  of  the  Gospel,  to  be  the  minister  of  the 
"  Church  and  parish  of  Auchterarder,  did,  in  pursuance  of  the  first 
''  regulation  of  the  act  of  Assembly  anent  Calls,  in  so  far  sustain  the 
'*  presentation,  as  to  find  themselves  prepared  to  appoint  a  day  for 
^'  moderating  in  a  call  to  Mr  Young ;"  and  to  this  finding  also  no  ob- 
jection was  stated  by  Mr  Moncrien,  nor  by  any  other  person  on  the 
part  of  Mr  Young  or  the  Earl  of  Kinnoull. 

Ans.  5.  The  partial  quotation  from  the  minutes  made  in  this  ar- 
ticle, is  believed  to  be  correct ;  but  the  minutes  themselves  are  refer- 
red for  their  terms.     In  all  other  respects  denied. 

Stat.  6.  The  Presbytery  further  proceeded,  in  terms  of  their  find- 
ings, to  fix  the  days  for  Mr  Young  to  preach,  and  to  appoint  a  time 
for  moderating  in  a  call  in  his  favour.  ''  In  all  which  sentences  of 
*'  the  Presbytery,  Mr  Moncrieff  acquiesced,  and  took  instruments  in 
"  the  clerk's  hands." 

''  From  which  sentence  of  the  Presbytery,  in  so  far  as  it  at  all  sus- 
''  tained  the  presentation,  Messrs  Mackenzie  and  Walker  dissented 
'^  on  the  ground,  that  by  so  doing,  the  Presbytery  did  seem  to  homo- 
'^  legate  and  approve  of  patronage." 

Ans.  6.  The  partial  quotation  from  the  minutes  made  in  this  ar- 
ticle, is  believed  to  be  correct ;  but  the  minutes  themselves  are  re- 
ferred to  for  their  terms.     In  all  other  respects  denied. 

Stat.  7«  On  2d  December  1834,  the  Presbytery  proceeded  to  mo- 
derate in  a  call  as  had  been  resolved,  and  Mr  Lorimer  then  signed  it 
for  the  Earl  of  Kinnoull  as  patron,  being  his  factor ;  and  the  call  was 
further  signed  by  Michael  Tod  and  Peter  Clark,  heads  of  families. 

<'  The  Presbytery  then  proceeded,  in  terms  of  the  3d  regulation  of 
*'  the  interim  act  of  the  last  General  Assembly  anent  Calls,  to  give  an 
'^  opportunity  to  the  male  heads  of  families,  being  members  of  the 
'*  congregation,  and  in  full  communion  with  the  church,  whose  names 
"  stand  on  the  roll  which  has  been  inspected  by  the  Presbytery,  to 
''  give  in  special  objections  or  dissents,  when  no  special  objections 
''  were  given  in."  To  this  part  of  the  proceeding  no  objection  what- 
ever was  stated. 

Ans.  7*  Admitted  that  the  call  in  favour  of  Mr  Young,  the  pur- 
suer,  was  laid  on  the  table  of  the  Presbytery.     That  the  minutes  are 
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believed  to  contam  the  passages  here  extracted^  but  under  reference 
to  the  minutes  themselves  for  their  terms.     In  other  respects  denied. 

Stat.  8.  A  mandate  from  Mr  Robert  Young,  presentee  to  the  pa- 
rish of  Auchterarder^  to  Archibald  Reid>  Esq.  writer  in  Perth,  was 
then  given  in,  *'  authorising  him  to  appear  as  his  agent  in  this  case  ; 
^*  which  mandate  having  been  read,  was  sustained.  Compeared  Wil- 
''liam  Thomson,  Session-Clerk  of  Auchterarder,  and  being  asked, 
^'  produced  a  roll  of  male  heads  of  families  in  the  parish  of  Auchter- 
'*  arder,  in  terms  of  the  regulations  of  the  act  of  last  Oeneral  Assem- 
''  bly  anent  Calls." 

**  At  this  stage  Mr  Reid  was  heard,  and  objected  to  the  Presbjtery 
'^  either  receiving  or  acting  upon  said  roll,  inasmuch  as  the  same  was 
"  nU  made  up  either  within  the  time  or  in  the  manner  prescribed  by 
"  act  of  Assembly."  But  no  objection  was  stated  that  the  Presby- 
tery were  not  entitled  to  proceed  according  to  the  act  of  Assembly. 

Ans.  8.  Admitted,  that  the  call  in  favour  of  Mr  Young,  the  pur- 
suer, was  laid  on  the  table  of  the  Presbytery.  That  the  minutes  are 
believed  to  contain  the  passages  here  extracted,  but  under  reference 
to  the  minutes  themselves  for  their  terms.     In  other  respecto  denied. 

Stat.  9.  The  Presbytery  felt  *'  themselves  obliged  to  repel  said  ob- 
'*  jection,  they  having  already  sanctioned  the  roll  as  given  in  by  the 
^'  Kirk-Session,  and  as  containing  a  correct  list  of  male  heads  of  fa- 
*'  milies  in  conmiunion  with  the  church,  within  the  two  months  after 
'^  the  rising  of  the  Assefinbly,  and  after  the  last  dispensation  of  the 
''  Lord's  Supper  in  the  parish,  against  which  sentence  Mr  Reid  pro- 
^^  tested  and  appealed  to  the  next  meeting  of  the  Synod  of  Perth  and 
''  Stirling,  for  reasons  to  be  given  in  in  due  time ;  took  instruments 
"  in  the  clerk's  hands,  mud  crared  extracts,  not  only  of  the  proceed- 
«  ings  of  this  day,  but  of  all  former  proceedings  of  the  Presbyt^y,  in 
"  reference  to  the  vacancv  and  settlement  of  this  parish,  and  also  oer- 
**  tilled  copies  of  said  roll,  and  of  all  other  documents  produced  to  the 
*'  Presbytery,  either  on  this  day  or  at  former  meetings,  in  reference 
'*  to  the  case,  in  so  fiur  as  the  same  are  not  engrossed  in  the  minutes. 
*'  The  Presbytery  agree  to  give  the  proper  extracts  and  papers  relating 
*'  to  their  proceedings  in  this  case  to  Mr  Reid,  but  enjoin  their  clerk 
"  to  give  none  till  their  next  meeting,  the  minutes  of  this  day's  pro- 
*'  ceedings  not  being  yet  extended." 

Ans.  9.  Admitted,  that  the  call  in  favour  of  Mr  Young,  the  pur- 
suer, was  laid  on  the  table  of  the  Presbytery.  That  the  minutes  are 
believed  to  contain  the  passages  here  extracted,  but  under  reference 
to  the  minutes  themselves  for  their  terms.     In  other  respects  denied. 

Stat*  10.  The  Presbytery  then  "  proceeded  to  afford  an  opportunity 
"  to  the  male  heads  of  families,  whose  names  stand  upon  the  roll,  to 
"  give  in  dissents  from  the  call  and  settlement  of  Mr  Robert  Young, 
"  as  minister  of  the  parish.  The  Presbytery  found  in  terms  of  the 
«  ninth  regulation,  that  dissenta  have  been  lodged  by  an  apparent 
**  majority  of  the  persons  on  the  roll  inspected  by  the  Presbytery ; 
"  adjourn  the  proceedings  in  this  case  to  their  next  meeting,  to  be 
"  hdd  at  Auchterarder  on  Tuesday  the  16th  curt.;  against  which  sen- 
*'  tence  of  the  Presbytery  Mr  Reid,  on  the  part  of  Mr  Young,  without 
"  prejudice  to  his  former  appeals,  protested,  and  appealed  to  the  en- 
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'^  suing  meeting  of  the  Synod  of  Perth  and  Stirjing,  for  reasons  to  be 
"  given  in  in  due  time." 

Ans.  JO.  The  quol^ation  from  the  minntes  is' believed  to  be  correct : 
but  the  minutes  themselves  are  referred  to  for  their  terms. 

Stat.  11.  At  a  meeting  held  at  Auchterarder  on  16th  December 
1834,  ''  the  Presbytery  proceeded,  in  terms  of  the  twelfth  regulation 
"  of  the  act  of  Assembly  anent  Calls,  to  ascertain  whether  or  not  the 
"  major  part  of  the  persons  on  the  roll  of  male  heads  of  families  in  the 
'*  parish  of  Auchterarder,  inspected  by  the  Presbytery,  entitled  to  dis- 
"  sent,  who  dissented  against  the  settlement  of  Mr  Y  oong,  do  still  ad- 
"  here  to  their  dissents^  when,  on  the  question  being  asked  by  the  mo- 
"  derator,  none  appeared  to  withdraw  their  dissents."  The  Presby- 
tery at  the  same  time  found,  in  terms  of  the  said  regulation^  that  there 
is  a  majority  of  the  persons  on  the  roll  still  dissenting. 

Ans.  11.  The  quotation  from  the  minutes  is  believed  to  be  correct : 
but  the  minutes  themselves  are  referred  to  for  their  terms. 

Stat.  12.  "  The  Presbytery  then  proceeded,  in  the  terms  of  the  thir- 
<<  teenth  regulation,  to  give  an  opportunity  to  the  patron,  presentee, 
"  or  any  member  of  Presbytery,  to  require  all,  or  any  of  the  persons 
**  dissenting,  to  appear  before  the  Presbytery  at  a  meeting  to  be  held 
*'  in  terms  of  said  regulation,  to  declare,'  in  terms  of  the  resolution  of 
'<  the  General  Assembly,  when,  on  the  question  being  asked  by  their 
"  moderator,  no  such  requirement  was  made.  The  Presbytery  there- 
"  fore  adhere  to  the  above  finding,  that  a  majority  of  the  persons  on 
<'  the  roll  still  dissent  ;"  and  after  some  farther  procedure,  and  upon 
account  of  three  appeals  having  been  taken  against  the  proceedings  at 
their  last  meeting  to  the  Synoid,  '^  the  Presbytery  sist  procedure  in 
'<  this  case,  until  they  learn  how  these  appeals  are  disposed  of." 

Ans.  12.  Admitted,  under  reference  to  the  minutes  themselves. 

Stat.  13.  On  21st  April  1835,  the  Synod  of  Perth  and  Stirling,  "  did, 
'^  and  hereby  do,  dismiss  the  appeals.  Find  that  the  Presbytery  of 
*'  Auchterarder  acted  agreeably  to  the  spirit  of  the  interim  act,  in  giv- 
<'  ing  their  attestation  to  the  roll  made  up  by  Kirk-Session  of  Auchter- 
*'  arder,  and  which  had  been  attested  by  their  appointment,  and  did, 
"  and  hereby  do,  remit  to  the  Presbytery  to  proceed  agreeably  to  the 
"  interim  act  of  the  Assembly." 

Ans.  13.  Admitted. 

Stat.  14.  This  judgment  was  brought  before  the  General  Assembly 
of  1835,  which,  by  its  judgment  of  dOth  May  1835,  dismissed  the  ap* 
peals,  and  remitted  to  the  Presbytery  to  proceed  farther  in  the  matter, 
in  terms  of  the  interim  act  of  last  Assemhti^, 

Ans.  14.  Admitted. 

Stat.  15.  On  7th  July  1835,  the  Presbytery  did  reject  the  pursuer, 
Mr  Robert  Young,  the  presentee  to  Auchterarder,  so  far  as  regards 
the  particular  presentation  now  on  their  table,  and  the  occasion  of  this 
vacancy  in  the  parish  of  Auchterarder,  and  do  forthwith  direct  their 
clerk  to  give  notice  of  this  their  determination  to  the  patron,  the  pre- 
sentee, and  the  elders  of  Auchterarder. 

Ans.  15.  Admitted,  under  reference  to  the  minutes  of  Presbytery 
for  their  terms. 
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Stat.  16.  No  appeal  or  complaint  against  this  judgment  was  ever 
brought  before  either  the  Synod  or  the  General  Assembly. 
Ans.  16.  Admitted. 

Pleas  in  Law  for  the  Pursubbs. — I.  The  judgments  of  the  de- 
fenders,  the  Presbytery  of  Anchterarder,  of  2d  December  1834»and  7th 
July  1835,  and  the  rejection  of  the  pursuer,  Mr  Young,  as  presentee 
to  the  church  and  parish  of  Auchterarder,  were  ultra  vires  of  the  Pres- 
bytery, and  in  violation  of  the  legal  rights  of  the  pursuers  as  establish- 
ed by  law,  and  the  statutes  libelled. 

II.  More  particularly,  it  was  ultra  vires  of  the  Presbytery,  and  in 
violation  of  the  rights  of  the  pursuers,  as  patron  and  presentee,  as  well 
as  a  dereliction  of  the  duty  devolved  by  law  on  the  Presbytery,  to  de- 
legate to  third  parties  the  trial  and  judgment  of  the  qualification  of 
the  pursuer,  Mr  Young,  as  presentee. 

IIL  As  no  objections  were  stated  to  the  qualifications  of  the  pursuer, 
Mr  Young,  as  presentee,  the  Presbytery  were,  in  terms  of  the  statutes 
libelled,  bound  and  astricted  to  have,  themselves,  taken  him  upon  trials, 
and  to  have  given  judgment  on  his  qualifications,  and  to  have  either 
rejected  him  as  not  qualified,  or  to  have  admitted  and  received  him  as 
minister  of  the  church  and  parish  of  Auchterarder. 

IV.  That,  according  to  the  statutes  of  the  kingdom  of  Scotland,  and 
to  the  treaty  of  I  Union  of  the  kingdoms  of  Scotland  and  England, 
and  the  relative  act  of  the  Scottish  Parliament,  for  securing  the  Pres- 
byterian government  of  the  church,  the  power  and  duty  of  judging  of 
the  qualifications  of  preachers  and  presentees,  and  of  collation  to  be- 
nefices, are  vested  in  the  Presbytery  of  the  bounds,  and  other  Church 
Courts ;  and  that  it  is  illegal,  and  unconstitutional,  and  contrary  to 
the  laws  establishing  the  Church  of  Scotland  as  the  National  Church, 
for  Presbyteries  to  refuse  to  exercise  that  power  and  duty,  or  to  de- 
nude of  the  power  and  duty  of  collation,  or  to  submit  the  qualifica- 
tions of  the  preachers  and  presentees  to  an  arbitrary  power  of  rejec- 
tion by  any  portion  of  the  parishioners  or  hearers. 

V.  That  a  veto  on  the  patron's  right  of  patronage  and  presentation 
by  the  parishioners  or  communicants ;  that  is,  an  arbitrary  rejection 
by  them  of  a  presentee,  duly  qualified  according  to  the  forms  and  trials 
of  the  Church,  and  licensed  as  a  preacher  of  the  Gospel,  without  any 
trial  by  the  Church  Courts,  and  without  any  cause  assigned,  is  illegal, 
unconstitutional,  and  incompetent,  and  inconsistent  with  the  undoubt- 
ed rights  of  the  patron,  as  established  by  law,  with  the  rights  of 
preachers  of  the  church,  of  the  presentee  who  has  received  a  presen- 
tation, and  with  the  powers,  duties,  and  privileges  of  the  Church 
Courts. 

VI.  As  the  Presbytery  and  the  individual  members  thereof,  in  the 
several  matters  condescended  on  and  complained  of,  exceeded  the 
powers  conferred  on  them  by  law,  and  acted  illegally,  and  in  violation 
of  their  duty,  and  that  to  the  prejudice  and  serious  injury  of  the  pa- 
trimonial rights  of  the  pursuers  respectively,  the  pursuers  are  entitled 
to  decree  in  terms  of  the  conclusion  of  the  summons. — In  respect 
whereof,  &c.     (Signed)  Robt.  Whig  ham. 
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ders. — I.  By  the  laws  of  the  Church  of  Scotland,  which  are  also  sanc- 
tioned by  those  of  the  State,  all  matters  relating  to  the  trial  and  indac- 
tion  of  ministers,  are  subject  to  the  jurisdiction  of  the  Church  Courts, 
whose  sentences  are  final  and  condnsive. 

II.  Separately — The  pursuers  would  have  been  barred  from  bring- 
ing the  judgment  of  the  Presbytery  under  the  adjudication  of  this 
Court,  even  if  it  had  been  otherwise  competent,  in  consequence  of 
having  failed  to  follow  out  the  course  of  appeal  and  redress  provided 
by  the  rules  of  the  Church. 

III.  It  is  not  competent  to  conclude  against  a  Presbytery  either  as 
to  the  right  to,  or  the  payment  of  stipend,  or  the  possession  of  the 
manse  and  glebe. 

IV.  The  pursuers  have  no  interest  to  entitle  them  to  maintain  any 
of  the  other  conclusions  of  the  summons.— -In  respeq|  whereof,  &c« 
(Signed)     Ro.  Bbll. 
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MINUTES  OF  THE  PRESBYTERY  OF  AUCHTERARDER, 
AND  OF  THE  SYNOD  OF  PERTH  AND  STIRLING. 


N,  9.^The  Proceediogs  of  the  General  Aifieinbly  will  be  found  in  the  Minute  of 
Presbytery  of  7th  July  1895,  p.  31. 


MINUTB8  OF  PRESBYTEBY. 


At  Trinity  Gask,  the  14th  day  of  October  1834,  the  which  day 
the  Presbytery  of  Aachterarder  met,  and  was  constituted  (inter  alia') 
<— There  was  laid  upon  the  Presbytery  table,  by  Robert  Hope  Mon- 
crieflT,  Esq.  writer  in  Perth,  a  presentation  from  the  Earl  of  Kinnoull, 
in  favour  of  Mr  Robert  Young,  preacher  of  the  Gospel,  to  the  church 
and  parish  of  Auchterarder,  vacant  by  the  death  of  the  Rev.  Charles 
Stewart,  together  with  the  patron's  certificate  of  having  qualified  to 
Government^  Mr  Young's  letter  of  acceptance  of  said  presentation, 
certificate  of  having  qualified  to  Government,  parochial  certificate, 
and  a  certificate  signed  by  five  ministers  of  Dundee,  that  Mr  Young 
was  a  licentiate  of  that.  Presbytery,  with  an  engagement  to  produce 
an  extract  of  license  as  soon  as  there  is  a  meeting  of  the  Presbytery 
of  Dundee.  All  which  documents  having  been  read,  the  Presbytery 
4igreed  to  allow  them  to  lie  on  their  table  till  next  meeting. 

The  sederunt  was  closed  with  prayer. 

At  Auchterarder,  the  27th  day  of  October  1 834,  the  which  day  the 
Presbytery  of  Auchterarder  met,  and  was  constituted  (inter  aUa.J'^ 
Robert  Hope  MoncriefF,  Esq.  writer  in  Perth,  as^agent  for  the  Earl  of 
Kinnoull,  gave  in,  in  addition  to  the  papery  lodged  by  him  at  last  meet* 
ing,  an  extract  of  license,  and  testimonial  in  favour  of  Mr  Robert 
Young,  preacher  of  the  Gospel,  by  the  Presbytery  of  Dundee,  which 
was  read. 

The  Presbytery  taking  into  consideration  that  the  late  Rev.  Charles 
Stewart,  minister  of  Auchterarder,  died  on  the  Sist  of  August  last, 
and  that  the  twenty-third  regulation  of  the  interim  act  of  the  late 
General  Assembly  anent  calls,  intimates  that  all  cases  in  which  the 
vacancies  have  taken  place  after  the  rising  of  said  Assembly,  shall  fall 
under  the  operation  of  the  regulations  and  relative  act  of  Assembly 
anent  calls ;  finds,  therefore,  that  they  must  proceed  to  fill  up  the  va- 
cancy in  Auchterarder,  according  to  said  act  and  relative  regulations. 
The  Presbytery  also  considering,  that  all  the  documents  usually  given 
in  in  cases  of  this  kind  have  already  been  laid  on  the  table,  along  with 
the  Presentation  by  the  Earl  of  Kinnoull  to  Mr  Robert  Young,  preach- 
er of  the  Gospel,  to  be  minister  of  the  church  and  parish  of  Auchter- 
arder, did,  in  pursuance  of  the  first  regulation  of  the  act  of  Assembly 
anent  calls,  in  so  far  sustain  the  presentation  as  to  find  themselves  pre- 
pared to  appoint  a  day  for  moderating  in  a  call  to  Mr  Young,  They 
accordingly  did,  and  hereby  do,  appoint  the  Rev.  John  Clark,  one  of 
their  number,  to  preach  in  the  church  of  Auchterarder  cm  Sabbath 
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>  next,  being  the  2d  day  of  November^  and  to  intimate  from  the  pulpit, 
that  the  Rev.  Robert  Young,  presentee  to  the  parish  of  Auchterarder, 
will  preach  in  the  church  of  Auchterarder  on  Sabbath  the  1 6th  day 
of  November;  and  the  Presbytery,  on  consideration,  deeming  it  ex- 
pedient that  he  should  preach  oflener  than  once  before  the  modera- 
tion of  his  call,  appoint  Mr  Clark  at  the  same  time  to  intimate,  that 
Mr  Young  will  preach  there  on  the  2Sd  of  the  same  month.  The 
Presbytery  further  appoint  Mr  Clark  to  intimate,  that  the  Presbytery 
of  Auchterarder  will  meet  in  the  church  of  Auchterarder  on  the  1st 
Tuesday  of  December  next,  being  the  2d  day  of  that  month,  to  mo- 
derate in  a  call  in  the  usual  way  to  Mr  Young,  to  be  minister  of  that 
parish  ;  the  moderator  to  preach  and  preside.  In  all  which  sentence 
of  the  presbytery  Mr  MoncrieflP  acquiesced,  and  took  instruments  in 
the  clerk's  hands.  From  which  sentence  of  the  Presbytery,  in  so  far 
as  it  at  all  sustained  the  presentation,  Messrs  M'Kenzie  and  Walker 
dissented,  on  the  ground,  that  by  so  doing,  the  Presbytery  did  seem 
to  homologate  and  approve  of  patronage. 
The  sederunt  was  closed  with  prayer. 

At  Auchterarder,  the  Sd  day  of  December  \8S^,  the  which  day 
the  Presbytery  of  Auchterarder  met,  and  was  constituted  Cinter  alia.  J 
— Mr  Clark  reported,  that  in  obedience  to  the  injunction  of  Pres- 
bytery, he  had  preached  at  Auchterarder  on  the  2d  of  November, ' 
and  had  given  due  intimation  that  the  Presbytery,  at  their  meeting 
here  this  day,  would  moderate  in  a  call  to  Mr  Young,  to  be  minister  of 
the  parish  of  Auchterarder.  Mr  Morrison,  elder  for  Auchterarder, 
reported  that  Mr  Young  had  preached  here  on  the  two  days  appoint- 
ed by  the  Presbytery  ;  and  the  clerk  reported  that  he  had  written  to 
the  non-resident  heritors^  apprising  them  that  the  presbytery  were, 
at  their  meeting  here  this  day,  to  moderate  in  a  call  to  Mr  Young,  The 
Presbytery  then  proceeded  to  the  church,  when,  after  sermon  by  their 
moderator,  from  Mark,  12th  chap.  10th  and  11th  verses,  there  was 
produced  and  read  a  call  to  Mr  Robert  Young,  to  be  minister  of  the 
church  and  parish  of  Auchterarder;  and  an  opportunity  was  given 
to  the  heritors,  elders,  heads  of  families,  and  other  parishioners,  to 
sign  it  Mr  Lorimer  then  signed  for  the  Earl  of  Kinnoull,  as  patron, 
being  his  factor ;  and  the  call  was  further  signed  by  Michael  Tod  and 
Peter  Clark,  heads  of  families. 

The  Presbytery  then  proceeded,  in  terms  of  the  third  regulation  of 
the  interim  act  of  the  last  Assembly  anent  calls,  to  give  an  opportuni- 
ty to  the  male-heads  of  families,  being  members  of  the  congregation, 
and  in  full  communion  with  the  church,  whose  names  stand  in  the 
roll  which  has  been  inspected  by  the  Presbytery,  to  give  in  special 
objections  or  dissents,  when  no  special  objections  were  given  in. 

A  mandate  from  Mr  Robert  Young,  presentee  to  the  parish  of 
Auchterarder,  to  Archibald  Reid,  Esq.  writer  in  Perth,  was  given  in 
authorizing  him  to  appear  as  his  agent  in  this  case ;  which  mandate 
having  been  read  was  sustained.  Compeared  William  Thomson,  ses- 
sion-clerk of  Auchterarder,  and  being  asked,  produced  a  ri^  of  male, 
heads  of  families  in  the  parish  of  Auchterarder,  in  terms  of  the  regu- 
lations of  the  act  of  last  Assembly  anent  calls.  At  this  stage  Mr  Reid 
was  heard,  and  objected  to  the  Presbytery  either  receiving  or  acting 
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upon  said  roll^  inasmuch  as  the  same  was  not  made  up  either  within 
the  time,  or  in  the  manner  prescribed  by  act  of  Assembly.  The  Pres- 
bytery feel  themselves  obliged  to  repel  said  objection^  they  having  al- 
ready sanctioned  the  roll  as  given  in  by  the  kirk-session^  and  as  con-^ 
taining  a  correct  list  of  male-heads  of  families  in  communion  with  the 
Church  within  the  two  months  after  the  rising  of  the  Assembly,  and 
afler  the  last  dispensation  of  the  Lord's  Supper  in  the  parish.  Against 
which  sentence  Mr  Reid  protested,  and  appealed  to  the  next  meeting 
of  the  Synod  of  Perth  and  Stirling,  for  reasons  to  be  given  in  in  due 
time,  took  instruments  in  the  clerk's  hands,  and  craved  extracts,  not 
only  of  the  proceedings  of  this  day,  but  of  all  former  proceedings  of 
the  Presbytery  in  reference  to  the  vacancy  and  settlement- of  this  pa- 
rish ;  and  also  certified  copies  of  the  said  roll,  and  of  all  other  docu- 
ments produced  to  the  Presbytery,  either  on  this  day,  or  at  former 
meetings,  in  reference  to  the  case,  in  so  far  as  the  same  are  not  en- 
grossed in  the  minutes. 

The  Presbytery  agree  to  give  the  proper  extracts  and  papers  re- 
lating to  their  procedure  in  this  case  to  Mr  Reid ;  but  enjoin  their 
clerk  to  give  none  till  their  next  meeting,  the  minutes  of  this  day's 
proceedings  not  being  yet  extended.  It  was  then  moved  and  seconded, 
that  the  Presbytery  do  now  proceed  in  this  case,  in  terms  of  the  re- 
,  gulations  of  the  interim  act  of  last  Assembly  anent  calls.  It  was  also 
moved  and  seconded,  that  an  appeal  having  been  taken  against  the 
decision  of  the  Presbytery,  over-ruling  the  objection  taken  respecting 
the  roll,  the  Presbytery  sist  procedure  till  thai  appeal  be  disposed  of* 
After  some  discussion,  the  mover  and  seconder  of  the  second  motion, 
with  the  leave  of  the  Court,  withdrew  it,  upon  the  understanding  that 
they  are  not  to  be  held  ae  approving  of  the  first  motion.  The  Pres- 
bytery then,  in  accordance  with '  the  first  motion,  agreed  to  proceed 
in  this  case  in  terms  of  the  regulations  of  the  act  of  Assembly.  Against 
which  sentence  Mr  Reid  protested,  and  appealed  to  the  next  meeting 
of  the  Synod  of  Perth  and  Stirling,  for  reasons  to  be  given  in  in  due 
time,  took  instruments  in  the  clerk's  hands,  and  craved  extracts. 

In  conformity  with  the  regulations  of  the  act  of  Assembly,  the 
Presbytery  then  proceeded  to  afford  an  opportunity  to  the  male-heads 
of  families,  whose  names  stand  upon  the  roll,  to  give  in  dissents  from 
the  Call  and  settlement  of  Mr  Robert  Young  as  minister  of  the  parish. 

The  following  heads  of  families,  whose  names  stand  on  the  roll,  did 
then  appear  before  the  Presbytery,  and  did  personally  deliver  their 
dissent,  or  disapproval  of  the  presentee,  and  their  names  were  taken 
down  by  the  derk  of  Presbytery*  viz : — (Here follow  the  names,) 

The  Presbytery  found,  in  terms  of  the  ninth  regulation,  that  dis« 
sents  have  been  lodged  by  an  apparent  majority  of  the  persons  on  the 
roll  inspected  by  the  Presbytery.  The  Presbytery  did  then,  in  terms 
of  the  ninth  regulation,  adjourn  the  proceedings  in  this  case  to  their 
next  meeting,  to  be  held  at  Auchterarder  on  Tuesday  the  16th  cur- 
rent. Against  which  sentence  of  the  Presbytery  Mr  Reid,  on  the 
part  of  Mr  Young,  without  prejudice  to  his  former  appeals,  protest- 
ed, and  appealed  to  the  ensuing  meeting  of  the  Synod  of  Perth  and 
Stirling,  for  reasons  to  be  given  in,  in  due  time,  and  thereupon  took 
instruments,  and  craved  extracts. 
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The  aedenint  was  closed  witJi  prayer. 

At  Auchterarder,  the  l6th  day  of  December  1834^  the  which  day 
the  Presbytery  of  Auchterarder  met,  and  was  constituted,  (inter  alia:) 
•»— The  clerk  and  moderator  reported  that  reasons  for  the  three  ap- 
peals, taken  by  Mr  Reid  at  the  last  meeting  of  Presbytery,  had  been 
lodged  with  them  in  due  time ;  which  reasons  were  produced,  read, 
and  ordered  to  be  kept  tn  retentis  ;  and  the  clerk  was  authorized  to 
give  a  certified  copy  of  them  if  required. 

The  Presbytery  then  proceeded,  in  terms  of  the  twelfth  regulation 
of  the  act  of  Assembly  anent  Calls,  to  ascertain  whether  or  not  the 
major  part  of  the  persons  on  the  roll,  of  male  heads  of  families,  in  the 
parish  of  Auchterarder,  inspected  by  the  Presbytery,  entitled  to  dis** 
sent,  who  dissented  against  the  settlement  of  Mr  Young,  do  still  ad- 
here to  their  dissents ;  when,  on  the  question  being  asked  by  their 
moderator,  none  appeared  to  withdraw  their  dissents.  The  Presby- 
tery at  the  same  time  found,  in  terms  of  said  regulation,  that  there  ia 
a  majority  of  the  persons  on  the  roll  still  dissenting. 

The  Presbytery  then  proceeded,  in  terms  of  the  thirteenth  regula- 
tion, to  give  an  opportunity  to  the  patron,  presentee,  or  any  member 
of  Presbytery,  to  require  fdl,  or  any  of  the  persons  dissenting,  to  ap- 
pear before  the  Presbytery,  at  a  meetiqg  to  be  held  in  terms  of  said 
regulation,  to  declare  in  terms  of  the  resolution  jof  the  General  As- 
sembly ;  when,  on  the  question  being  asked  by  their  moderator,  no 
such  requirement  was  made.  The  Presbytery  therefore  adhere  to  the 
above  finding,  that  a  majority  of  the  persons  on  the  roll  still  dissent. 

At  this  stage,  Mr  M'Kenzie  moved,  that  the  Presbytery  do  take 
into  consideration  the  Call  to  Mr  Young,  presentee  to  Auchterarder, 
and  do  find,  that  it  being  signed  unly  by  three  individuals,  and  of 
these  only  two  members  of  the  congregation,  that  said  Call  is  not  a 
good  or  sufficient  call ;  and  do  declare  that  no  settlement  can  take 
place  thereupon  ;  which  motion  was  duly  seconded.  It  was  also 
moved  and  seconded,  that  the  Presbytery  refuse  to  act  in  terms  of 
this  motion,  as  being  incompetent  at  this  stage  of  the  business.  The 
state  of  the  vote  was  fixed  first  or  second  motion  ;  when  the  roll  being 
called,  and  votes  marked,  it  was  carried  second  motion.  '  Which  sen- 
tence being  intimated,  Mr  Mackenzie  dissented,  and  protested  fbr 
leave  to  complain  to  the  ensuing  meeting  of  the  Synod  of  Perth  and 
Stirling,  for  reasons  to  be  given  in  in  due  time,  took  instruments  in 
the  clerk's  hands,  and  craved  extracts,  which  were  allowed.  Upon 
account  of  three  appeals  having  been  taken  against  their  proceedings 
at  their  last  meeting,  to  the  Synod,  the  Presbytery  sist  procedure  in 
this  case,  till  they  learn  how  these  appeals  are  disposed  of.  In  which 
proceeding  of  the  Presbytery,  in  the  case  of  Auchterarder,  Peter 
Smitton,  Esq.  of  Woodside,  John  Maloolra,  Esq.  of  Castlemains,  John 
Mailer,  Esq.  of  Comhill,  Robert  Drummond,  Esq.  of  Drummonds- 
fold,  Robert  Mailer,  Esq.  portioner,  Auchterarder,  Mr  Craigie,  far- 
mer, Strathie  Plain,  Mr  Gar  vie,  farmer,  Strathie,  Mr  Salmon  d,  far- 
mer, Millands,  acquiesced,  in  their  own  name,  and  in  the  name  of 
the  dissentients,  took  instruments  in  the  clerk's  hands,  and  craved  ex- 
tracts, which  were  allowed. 

The  Presbytery  agreed  to  give  to  Mr  Reid  extracts  in  full,  cun- 
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oerning  Mr  Young's  ca8e>  respecting  the  lodging  the  presentatton^  and 
the  consequent  proceedings  tiiereon  ;  but  in  respect  that  it  appears  to 
them  doubtful,  as  to  whether  or  not  he  was  entitled  to  an  extract  of 
another  part  of  the  proceedings  of  the  Presbytery,  since  the  vacancy 
occurred  in  this  parish,  the  Presbytery  agree  to  refer  that  matter  to 
the  Synod  for  decision  ;  and  in  the  meantime,  authorize  their  clerk  to 
give  an  extract  of  the  proceedings  referred  to,  that,  in  the  event  of 
the  Synod  deciding  that  he  was  entitled  to  them,  he  may  have  the 
advantage  of  having  had  them  previously  in  his  possession  ;  the  same 
extracts  being  to  be  produced  or  not  in  the  Synod,  according  to  their 
decision.  The  Presbytery  farther  authorize  their  clerk  to  give  certi- 
fied copies  of  the  roU  and  the  Call. 

The  sederunt  was  closed  with  prayer. 

At  Auchterarder,  the  7th  day  of  July  1 885,  the  which  day  the 
Presbytery  of  A  uchterarder  met,  and  was  constituted,  (inter  alia. J 
The*  Presbytery  agreed  to  take  up  the  case  of  Auchterarder,  when 
there  compeared  for  the  parishioners  dissenting  against  Mr  Young, 
Peter  Smitton,  £sq«  of  Woodside,  James  Garvie,  farmer,  Strathie, 
James  Craigie,  farmer,  Strathie  Plain,  in  name  of  the  dissentients,  and 
produced  an  extract  judgment  of  the  General  Assembly,  in  the  case 
of  Auchterarder,  cravitig  thafc  the  extract  be  read,  and  that  the  Pres- 
bytery proceed,  in  terms  of  the  sentence  of  the  Assembly ;  compear- 
ed  aUo  Archibald  Reid,  Esq.  writer  in  Perth,  for  the  presentee,  in 
virtue  of  a  mandate  formerly  given  in  from  Mr  Young.  The  Prefix 
by  tery  then  agreed  to  read  tne  extract,  which  was  done,  and  is  as  fol« 
lows,  viz.  :— 

At  Edinburgh,  Saturday  the  80th  day  of  May  1885  :-^Which  day 
the  General  Assembly- «f  the  <}hurCli  of  Scotland;  had  transmitted  to 
diem,  by  their  Ck>mmittee  of  Bills,  petition  of  Mr  Robert  Young, 
presentee  to  the  church  and  parish  of  Auchterarder,  against  four 
sentences  of  the  Synod  of  Perth  and  Stirling,  of  the  2 !  st  day  of  April 
1885  ;  the  first  refusing  extracts  in  his  case,  under  a  reference,  from 
the  Presbytery  of  Auchterarder ;  the  second,  affirming  a  judgment 
of  the  Presbytery  of  Auchterarder,  of  the  2d  day  of  December  1884, 
repelling  objections  to  the  rolls  of  heads  of  families,  communicants 
in  the  parish  of  Auchterarder ;  the  third  affirming  a  judgment  of 
the  Presbytery  of  Auchterarder,  of  the  2d  day  of  December  1884,  re- 
solving'to  proceed  in  face  of  the  above  appeals ;  and  the  fourth  affirm- 
ing a  judgment  of  Presbytery,  of  the  same  date,  finding,  that  dis- 
sents had  been  lodged  by  an  apparent  majority  of  persons  upon  the 
rolL  Parties  having  been  called,  compeared  for  the  appellant,  Tho- 
mas Maitland,  and  George  Paton,  Esqrs.  advocates,  as  his  counsel ; 
— for  the  Synod  and  Presbytery,  Mr  Cupples,  Mr  Brydie,  Mr  Demp- 
ster, Mr  Walker,  Mr  M'Kenzie,  Robert  Bruce,  Esq.  of  Kennet,  elder  ; 
•—for  the  objecting  parishioners  of  the  parish  of  Auchterarder,  Wil- 
liam Penney,  Esq.  advocate,  as  their  counsel ; — and  Mr  Listen,  Mr 
Grierson,  Mr  Robertson,  and  Mr  Neilson,  as  complainers  against  the 
sentence  of  the  Synod.  Parties  having  been  fully  heard,  were  re* 
niovecK  It  was  moved  and  seconded,  that  the  General  Assembly 
sustain  the  appeal^  reverse  the  sentence  of  the  Presbytery  of  Auch- 
terarder^  in  so  far  as  the  Presbytery  refused  to  proceed  with  the 
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trials  and  settlement  of  the  appellant,  as  presentee  of  the  parish  of 
Auditerarder,  there  being  no  special  objection  against  him^  or  dissents 
by  a  majority  of  the  male-heads  of  families,  according  to  a  roll  made 
up  in  the  manner  prescribed  by  the  regulations  enacted  by  the  late 
General  Assembly,  and  remit  to  the  Presbytery  of  Auchterarder,  to 
proceed  with  the  trial  and  settlement  of  th^  appellant,  according  to 
the  rules  of  the  Church.  Another  motion  was  made  and  seconded, 
that  the  General  Assembly  find,  that  the  Synod  did  wrong  in  finding 
that  the  appellant  had  not  a  right  to  any  of  the  «;itracts  referred  to,  and 
so  far  sustain  the  appeal,  and  reverse  the  sentence  in  that  manner. 
But  in  respect  that  the  Presbytery,  while  they  referred  the  question 
as  to  the  right  of  the  appellant,  to  require  such  extracts,  did  autho-^ 
rize  the  clerk  to  give  the  extract,  which  was  afterwards  produced  to 
the  Synod,  and  that  the  said  extract  was  upon  the  table  of  the  Synod, 
and  was  read,  as  the  minutes  bear,  and  that  a  copy  of  that  extract 
has  been  laid  before  the  Assembly  by  the  appellant ;  find,  that  the 
said  sentence  forms  no  bar  to  the  Assembly  now  giving  judgment 
on  the  merits  of  the  cause,  and  on  the  merits,  dismiss  the  appeal ;  and 
find,  that  the  proceedings  of  the  Presbytery  are  not  liable  to  any  valid 
objections,  and  remit  to  the  Presbytery  to  proceed  farther  in  the 
matter,  in  terms  of  the  interim  act  of  last  Assembly.  ■  The  vote  hav- 
ing been  called  for,  it  was  agreed  that  the  state  of  the  vote  should  be 
first  or  second  motion ;  and  the  roll  being  called,  and  votes  marked, 
it  carried  second  motion,  by  131  to  9^*  Parties  being  called  ip,  this 
judgment  was  intimated  to  them ;  whereupon  Mr  Penney,  for  the 
objecting  parishioners,  took  instruments,  and  craved  extracts.  Dr 
Cook  dissented  in  his  own  name,  and  in  the  name  of  all  who  may 
adhere  to  hiiu,  fur  reasuuai  tu  be  givon  in.  Extrncted  from  the 
records  of  the  General  Assembly,  by  (Signed)  JquN  Lsg,  CL  EccL 
Scot. 

Afler  consideration,  it  was  moved  and  seconded,  that  in  conformity 
with  the  sentence  of  the  General  Assembly  1835,  and  the  interim 
act  of  the  General  Assembly  1834,  the  Presbytery  do  now  reject  Mr 
Young,  the  presentee  to  Auchterarder,  so  far  as  regards  the  particu- 
lar presentation  oii  their  table,  and  the  occasion  of  this  vacancy  in 
the  parish  of  Auchterarder,  and  do  forthwith  direct  their  clerk  to 
give  notice  of  this  their  determination,  to  the  patron,  the  presentee, 
and  the  elders  of  the  parish  of  Auchterarder,  The  Presbytery  agreed 
to  this  motion,  and  accordingly  did,  and  hereby  do,  determine  in  terms 
thereof.  Which  sentence  having  been  intimated,  Mr  Clark  tendered 
a  dissent,  bearing  to  be  against  this  resolution  of  the  Presbytery,  and 
hereby  holding  himself  to  be  free  from  all  the  consequences  that  may 
result  from  the  judgment  of  the  Presbytery.  The  Presbytery  refuse 
to  receive  this  dissent,  lsl\  because  Mr  Clark  declared,  in  the  presence 
of  the  Presbytery,  that  the  decision  to  which  the  Presbytery  had  come, 
was  the  only  one  to  which  in  the  circumstances  of  the  case,  they 
ought  to  have  come  ;  and  2d,  because  neither  he,  nor  any  other 
member  of  Presbytery,  put  any  different  motion  on  the  record,  as  the 
Presbytery  conceive  ought  to  have  been  done,  in  order  to  entitle  him 
to  enter  his  dissent  constitutionally.  Mr  Maxton  also  tendered  his  dis^ 
sent,  for  the  above  and  another  reason,  because  the  previous  steps  en- 


joined  bj  ^  mt^rim  »et  h%ve  not,  in  hit  opiniac^  been  r^ukrly  .ol>* 
served  by  the  Presbytory.  The  Presbytery  refute  thi#  di$aent  *l#o> 
for  the  second  reason  mentioned  above,  and  also  because  it  is  not  com* 
petent  ftwr  any  member  of  Presbytery  to  maintain  irregularity  on 
the  part  of  the  Presbytery,  iquregiird  to  any  of  the  previous  steps  in 
the  case;  which  were  not  objected  to  at  the  tiine»  (ind  which  have 
moreover  been  approved  of  and  sanctioned  by  the  General  Assembly* 
The  decision  of  the^resby tery  in  this  case  was  then  intimated  to  the 
parties.  Against  whieh  eenteDoe  Mr  Reid  protested^  and  appealed 
to  the  ensuing  meeling  of  Synod  of  Perth  and  Stirlingj  for  the  fqU 
lowing  among  other  reaaons«-*<because  the  sentence  of  the  Atserobly 
only  approves  of  the  proceedings  of  the  Presbytery  so  far  as  these 
were  before  them,  and  the  last  step  of  the  Presbytery  previous  to 
tiie  last  appeal,  was  the  finding  that  there  was  an  apparent  majority 
of  heads  of  families  against  the  presentee,  and  adjourning  the  pro-i 
ceedings  ;  and  the  Presbytery  is  now  bound  to  take  up  the  case  n% 
the  precise  point  at  which  the  presentee  left  them,  to  follow  out  bis 
appeals,  and  should  now  proceed  in  the  manner  required  by  the  9th 
and  19th  sections  of  the  act  and  regulations  of  1834*  And  thereupon 
Mr  Reid  took  instruments,  and  craved  extracts* 

Mr  tleid.then  proffered  a  paper,  bearing  to  be  a  notarial  protest;  «fl 
agent  for  Mr  Robert  Young,  againtt  the  proceedings  of  the  Preaby^ 
tery.  It  was  moved,  seconded,  and  agreed  to,  that  the  clerk  of  Pres-* 
bytcry'docquet  this  ][faper  as  being  now  proffered,  and  that  the  sam^ 
be  kept  for  the  consideration  of  the  Presbytery ;  which  was  donct 
In  all  which  deliverance  of  the  Presbytery,  in  the  case  of  Auchterar* 
ddr,  Peter  Smitton  Esq.  of  Woodsiile,  in  his  own  :name,  and  in  the 
name  of  the  other  dissentients,  acquiesced,  took  instruments,  and  cravr 
«1  extracts,  which*  were  allowed* 

The  sederunt  was  dosed  widi  prayer, 
-    Extracted  from  the  Records  of  the  Presbytery  of  Auchterarder,  on 
this  and  the  preceding  thirty-six  psgep,  by         (Signed)         Jah^9 
Thomson,  Presb.  Clk. 

II.  MrNOTKs  OF  Stnod  op  Perth  avd  Stirlhio. 

At  Stirling,  ike  tint  day  of  April  1835  years;  Which 
day  the  Provincial  Synod  of  Perth  and  Stirling  met,  and  was  con« 
stituted,  inter  alia — I'he  Synod  proceeded  to  take  up  the  case  from 
the  Presbytery  of  Auchterarder,  respecting  the  presentation  and  call 
to  Mr  Robert  Young,  preacher  of  the  Gospel,  to  the  Church  and  pa- 
rish of  Auchterarder,  in  which,  from  the  extracts  transmitted  by  the 
Committee  of  Bills  on  the  petition  of  the  counsel  for  the  presentee,  it 
appeared  that  Mr  Young  is  appellant  against  three  judgments  of  the 
presbytery,  pronounced  on  the  fid  day  of  December  1 854,  viy  :~^ 
-  1 .  Against  a  judgment  of  the  Presbytery  of  A  uchterarder,  pronoun- 
ced on  said  day,  repelling  the  objection  of  the  agent  for  the  presentee, 
to  the  Presbytery  either  receiving  or  acting  upon  a  roll  of  maleTheads 
of  families  in  the  parish  of  Auchterarder,  produced  that  day  ;  inas- 
much as  the  same  was  not  made  up  within  the  time,  or  in  the  man- 
ner prescribed  by  Act  of  Assembly. 
&  Against  a  judgment  ef  the  said  Presbytery^  pronouneed  on  tbr 
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same  day,  resolving  to  proceed  In  the  settlement  of  Mr  Yoang,  under' 
the.  regulations  of  the  Assembly  1854,  notwithstanding  of  the  pre- 
vious appeal. 

3.  Against  a  judgment  of  the  said  Presbytery,  pronounced  on  the 
same  day,  finding  that  dissents  had  been  lodged  by  an  apparent  ma- 
jority of  the  persons  standing  on  the  roll,  and  therefore  adjourning 
the  proceedings  to  a  future  day. 

The  synod  having  heard  the  whole  proceedings  relating  to  these 
appeals  read,  as  detailed  in  the  extracts  of.  the  minutes  of  the  Presby- 
tery of  Auchterarder,  and  relative  papers  transmitted,  parties  were 
called,  when  there  compeared  for  the  appellant,  Oeorge  Patton,  Esq. 
advocate,  with  Mr  Archibald  Reid,  agent :  For  the  Presbytery, 
Messrs  Brydie,  Walker,  Mackenzie,  Thomson,  and  Laird ;  and  Messrs 
James  Garvie  and  David  Taylor,  as  authorized  to  appear  and  act'  at 
the  Synod,  per  mandate  of  diate  13th  April  18S5,  before  referred  to. 
Parties  having  being  fully  heard  on  the  tltree  appeals,  were  removed* 

After  reasoning,  it  was  moved  and  seconded,  that  the  Synod  dis- 
miss the  appeals ;  find  that  the  Presbytery  of  Auchterarder  acted 
agreeably  to  the  spirit  of  the  interim  act,  in  giving  their  attestation  to 
the  roll  made  up  by  the  Kirk-Session  of  Auchterarder,  and  which 
had  been  attested  by  their  appointment ;  and  remit  to  the  Presby- 
tery to  proceed  agreeably  to  the' interim  act  of  Assembly.  Anotl^ 
motion  was  made  and  seconded,  that  the  Synod  sustain  the  first  ap- 
peal, and  find  that  the  Presbytery  did  wrong  in  repelling,  without 
enquiry,  the  6bjections. offered  against  the  validity  and  regularity  of 
the  roll,  the  more  especially  as  it  appears  that  the  roll  was  made  up 
after  the  vacancy :  Sustain  the  Sd  aud  3d  appealf^  and  find,  that  the 
IPresbytery  acted  contrary  to  the  rules  of  the  Church,  in  proceeding 
to  act  upon  the  roll  in  the  face  of  an  appeal  against  its  validity.  And 
the  vote  being  called  for,  it  was  agreed  that  die  state  of  the  vote  shall 
be,  first  or  second  motion.  The  roll  being  called,  and  the  votes  mark- 
ed, it  carried  by  a  large  majority,  first  motion ;  and  therefore  the 
Synod  did,  and  hereby  do,  dismiss  the  appeals  :  Find  that  the  Pres- 
bytery of  Auchterarder  acted  agreeably  to  the  spirit  of  the  interim  act, 
in  giving  their  attestation  to  the  roll  made  up  by  the  Kirk  Session  of 
Auchterarder,  and  which  had  been  attested  by  their  appointment ; 
and  did,  and  hereby  do,  remit  to  the  Presbytery  to  proceed,  agreeably 
to  the  interim  act  of  Assembly. 

Parties  being  called  in,  and  the  above  deliverance  intimated,  Mr 
Patton,  for  the  presentee,  protested  and  appealed  against  the  same  to 
the  ensuing  meeting  of  the  General  Assembly,  took  instruments  and 
craved  extracts. 

Mr  Liston  dissented  from  said  deliverance,  and  protested  for  leave 
to  complain  to  the  General  Assembly,  took  instruments  and  craved 
extracts ;  to  which  dissent  and  complaint  Mr  Robertson,  Mr  Touch, 
and  Mr  Grierson  adhered. 

Mr  Mackenzie  for  the  Presbytery,  Messrs  Garvie  and  Taylor  as 
mandatories  aforesaid,  acquiesced  in  the  judgment  of  the  Synod,  took 
instruments  and  craved  extracts. 

Extracted  from  the  records  of  the  Synod  of  Perth  and  Stirling,  on 
this  and  the  three  preceding  pages,  by  (Signed)  Jo*  Ed.  Touch> 
Asst.  Syn.  Clk. 


;  No.  IV.    • 

^RBSENTATION  BY  THS  KABI«  OF  KINNOULL  IN  FAVOUR  OF  MB 
ROBERT  YOUMGj  TO  THB  CHURCH  OF  AUCHTEBAROEB^  1834. 

Thb  Right  Honourable  Thomas  Robert  Drummond  Hay,  Earl  of 
KinnouU,  undoubted  patron  of  the  parish  church  and  parish  of  Auch« 
terarder,  lying  within  the  Presbytery  of  Auchterarder,  and  sheriffdom 
of  Perth,  considering,  that  the  said  church  and  parish  is  now  vacant, 
and  become  at  my  gift  and,  presentation,  by  and  through  the  death  of 
the  Rev.  Charles  Stewart,  late  minister  of  the  Gospel  at  the  said 
church  of  Auchterarder  ;>  and  I  being  sufficiently  informed  of  the  li- 
terature,  loyalty,  qualifications,  good  life  and  conversation  of  Mr  Ro- 
bert Young,  preacher  of  the  Gospel,  residing  at  Seafield  Cottage, 
Dundee,  do  therefore,  by  these  presents,  nominate  and  present  the 
said  Robert  Young  to  be  minister  of  the  said  parish  and  church  of 
Auchterarder,  during  all  {he  days  of  his  lifetime,  giving,  granting, 
and  disponing  to  him  the  constant  located  and  modified  stipend,  with 
the  manse  and  glebe,  and  other  profits  and  emoluments  belonging  to 
the  said  church,  for  the  crop  and  year  1835,  and  during  his  lifetime, 
and  his  serving  the  cure  at  the  said  church,  requiring  hereby  the  Re* 
verend  Moderator  and  Presbytery  of  Auchterarder  to  take  trial  of  the 
qualifications,  literature,  good  life  and  conversation  of  the  said  Robert 
Young;  and  having  found  him  fit  and  qualified  for  the  function  of 
the  ministry  at  the  said  church  of  Auchterarder,  to  admit  and  receive 
him  thereto,  and  give  him  his  act  of  ordination  and  admission,  in  due 
and  competent  form,  recommending  hereby  to  the  Lords  of  Council 
and  Session,  upon  sight  of  this'  presentation,  and  the  said  Presbytery's 
act  of  ordination  and  admission,  to  grant  letters  of  horning,  on  a  simple 
eharge  of  ten  days  only,  and  other  executorials  necessary  at  the  in* 
■tianoe  of  the  said  Robert  Young,  against  all  and  sundry  the  heritors, 
liferenters,  feuars,  farmers,  tacksmen,  tenants,  possessors,  and  occupiers 
of  lands  within  the  said  parish,  subject  and  liable  in  payment  of  the 
said  located  and  modified  stipend,  -for  causing  the  said  Robert  Young, 
and  others  in  his  name,  be  readily  answered  and  paid  thereof,  in  such 
due  and  competent  form  as  effeirs.  And  I  consent  to  the  registration 
hereof  in  the  books  of  Council  and  Session,  or  others  competent, 
therein  to  remain  for  preservation ;  and  for  that  effect  I  constitute 

my  procurators,  &c.  In  witness 
whereof,  &c.  (Signed)  Dbummond  Kinnoull. — R.  A  Yates,  mtness; 
Thomas  Neatham,  witness, 

No.V. 

KXTBJkCT  LICBNSE  AND  TESTIMONIALS  IN  FAVOUR  OF  MR  ROBERT 
YOUNO,  PBBACHER  OF  THB  GOSPEL. 

At  Dundee  the  twenty-fourth  day  of  October  one  thousand  eight 
hundred  and  thirty-four  years.  The  which  day  the  Presbytery  of 
Dundee  met  and  was  constituted  ;  the  Rev.  Thomas  Irvine,  minister 
«t  Lundie  and  Fowlis,  moderator,  the  Rev.  David  Cannan,  minister 
at  Mains  and  Strathmartine,  the  Rev.  Charles  Adie,  minister  at  Dun- 
dee, &c.  being  present.  After  prayer,  the  Presbytery  taking  into 
consideration,  that  Mr  Robert  Young,  then  a  Student  in  Divinity, 
had  produced  to  them  certificates  of  his  having  completed  his  course  of 
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theological  study^  agreeably  to  acts  of  Assembly^  and  also  ample  and 
satisfactory  testimonials  of  character :  That  they  had  taken  trial  of 
Mr  Young's  attainments  in  literature,  science,  and  theology  ;  and  being 
well  satined  therewith,  had  recorded  their  apim>bation  in  the  mi- 
nntes  of  Presbytery,  and  applied  to  the  Provincial  Synod  of  Angus 
and  Mearns  for  leave  to  take  him  on  probationary  trials,  which  was 
granted :  That  thereafter  the  usual  exercises  had  been  prescribed  to 
Mr  Young,  all  of  which  he  had  delivered  with  approbation  ;  and  that 
after  every  prescribed  formality  had  been  duly  observed,  the  Presby* 
tery,  on  the  4th  day  of  April  1827>  granted  license  to  Mr  Young,  to 
preach  the  everlasting  Gospel,  as  a  probationer  for  the  holy  ministry, 
now  order  an  extract  of  this  minute  to  be  given  to  Mr  Young,  in  cer- 
tification of  his  having  been  duly  licensed  as  a  preacher  in  connection 
with  the  Church  of  Scotland. 

And  the  Presbytery  hereby  further  testify  and  declare,  that  Mr 
Robert  Young  has  frequently  preached  within  their  bounds  with  ac« 
eeptance,  and  that  his  conduct,  as  far  as  known  to  them,  has  been 
uniform  pious,  grave,  and  exemplary,  as  became  a  preacher  of  the 
Gospel,  and  one  whose  views  are  directed  to  the  holy  ministry,  so  that 
they  can,  and  by  these  presents  do,  respectfully  recommend  him  to  the 
attention  of  any  Presbytery  or  Christian  people,  where  Providence 
may  order  his  lot,  for  all  due  and  suitable  acceptance  and  encourage- 
ment from  them. 

Extracted  from  the  records  of  the  Presbytery  of  Dundee,  on  this 
and  the  two  preceding  pages,  by         (Signed)  Jambs  Thomson, 

Clk.  of  the  Preshy,  of  Dundee. 

No.  VI. 

CALL  TO  MR  ROBERT  YOUNG,  PREACHER  OF  THE  GOSPEL. 

We,  the  Heritors,  Elders,  Heads  of  Families,  and  parishioners  of  the 
parish  of  Auchterarder,  ^«4thin  the  bounds  of  the  Presbytery  of  Auch<* 
terarder,  and  county  of  Perth,  taking  into  our  consideration  the  pre* 
Bent  destitute  state  of  the  said  parish,  through  the  want  of  a  Gospel 
ministry  among  us,  occasioned  by  the  death  of  our  late  pastor,  the  Rev. 
Charles  Stewart,  and  being  satisfied  with  the  learning,  abilities,  and 
other  good  qualifications  of  you,  Mr  Robert  Young,  preacher  of  the 
Gospel,  and  having  heard  you  preach  to  our  satisfaction  and  edifica- 
tion, do  hereby  invite  end  call  you,  the  said  Mr  Robert  Young,  to  take 
the  charge  and  oversight  of  this  parish,  and  to  co^De  and  labour  among 
us  in  the  work  of  the  Gospel  ministry,  hereby  promising  to  you  all 
due  respect  and  encouragement  in  the  Lord.  We  likewise  entreat  the 
Reverend  Presbytery  of  Auchterarder  to  approve  and  concur  with  this 
our  most  cordial  call,  and  to  use  all  proper  means  for  making  the  same 
effectual,  by  your  ordination  and  settlement  among  us,  as  soon  as  the 
steps  necessary  thereto  will  admit.  In  witness  whereof,  we  subscribe 
these  presents  at  the  church  of  Auchterarder,  on  this  the  second  day 
of  December,  eighteen  hundred  and  thirty- fouryears. 

Heritors  and  Elders  Heads  of  JKamilies— -Parishioners 

For  the  Earl  of  KinnouU,  Patron.  Michael  Tod. 

Ja.  Lobimer.  Peter  Clerk. 

FRIKTED  BY  JOUX  SJARK,  OLD  ASSEMBLY  CLOSE,  EDIKBURGU. 
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REPORT 


OP  THE  CASE 


THE  EARL  OF  KINNOULL,  &c.,  against  THE  PRESBYTERY 
OF  AUCHTERARDER,  &c. 


OPINIONS  OF  THE  JUDGES. 

After  the  Pleadings  in  this  Cause  were  closed,  the  following 
Opinions  were  delivered  by  the  Court  on  Tuesday  the  S7th  of  Fe* 
bruary  1838,  and  the  six  subsequent  days. 


The  Lord  President. — Mt  Lords, — In  arranging  the 
reasons  for  the  opinion  which  I  am  now  to  deliver  to  your  Lord- 
ships, I  have  endeavoured  to  condense  them  as  much  as  possible, 
having  regard  always  to  the  necessary  perspicuity.  I  have  omit- 
ted many  topics,  which,  in  the  course  of  studying  this  important 
cause,  presented  themselves  to  my  mind,  being  quite  certain  that 
such  matters  as  I  have  either  pmitted,  or  but  slightly  noticed,  will  be 
fully  and  more  ably  touched  on,  by  such  of  your  Lordships  as  may 
agree  with  me  in  opinion.  And  with  the  further  view  of  saving 
your  Lordships^  time,  I  shall  not  enter  into  any  analysis  of  the 
difPerent  decisions  which  have  been  quoted  to  us,  but  shall  confine 
myself  to  a  general  reference  to  that  class  of  cases,  which  go  to 
support  the  views  which  I  take  of  the  jurisdiction  of  this  Court 
in  cases  such  as  this,  where  the  proceedings  of  the  Church  Courts 
appear  to  trench  on  the  law  of  the  land,  and  the  patrimonial  rights 
of  patrons  and  presentees.  By  this  means,  I  hope  to  compress 
my  opinion  within  a  reasonable  compass. 

VOL.  II.  A 


2  THE  LORD  PREStDENT  S  SPEECH. 

I 

This  is  a  Declarator,  with  petititory  conclusions,  brought  by 
Lord  KinnouU,  as  patron  of  the  kirk  and  parish  of  Auchterarder, 
and  Mr  Young,  a  licentiate  of  the  Church,  presentee  to  that  pa- 
rish, to  have  certain  patrimonial  rights  of  theirs  respectively  de- 
clared by  this  Court 

I  shall  hereafter  consicler  more  particularly  the  specific  conclu- 
sions of  the  Summons.  At  present,  the  case  before  hs  involves 
the  question,  whether  an  act  of  the  General  Assembly  of  the 
Church,  under  which  the  presbytery  acted,  and  by  which  the  pur- 
suers allege  that  their  civil  and  patrimonial  rights  have  been  in- 
vaded and  injured,  be  or  be  not  within  the  powers  of  the  General 
Assembly,  as  constituted  by  law,  or  as  ultra  vires  of  the  Assembly, 
whether  considered  in  reference  to  the  law  of  the  Church  or  the  law 
of  the  State. 

This  question,  as  I  mentioned  formerly,  is  not  new  to  me.  I 
had  occasion,  some  years  ago,  when  I  had  the  honour  to  be  a 
member  of  the  General  Assembly,  to  consider,  with  great  care 
and  attention,  the  powers  of  the  Church  in  its  relation  to  the 
State.  The  question  then  was  different,  but  it  led  me  to  the  very 
same  research  and  inquiry  which  are  necessary  to  enable  me  to 
form  an  opinion  on  the  present  case. 

I  have  again  most  carefully  studied  the  subject,  and  considered 
all  the  arguments  on  both  sides,  as  given  most  ably  in  the  printed 
cases,  and,  if  possible,  more  ably  and  fully  in  the  eloquent  argu- 
ments of  the  counsel  on  both  sides  at  our  Bar.  And  the  result 
of  my  opinion  is,  that  the  Act  of  the  General  Assembly  in  1834, 
now  before  us,  is  illegal,  and  not  more  contrary  to  the  statute  law 
of  the  land  than  it  is  to  the  law  of  the  Church  itsqlf 

In  their  arguments  at  the  Bar,  the  counsel  on  both  sides  made 
admissions,  which  do  not,  however,  aid  us  much  in  determining 
this  question. 

The  pursuers  admitted,  that  this  Court  has  no  power  to  review 
or  control  the  proceedings  of  Church  courts,  in  matters  purely 
ecclesiastical  and  spiritual,  unless  those  proceedings  encroach  on 
the  patrimonial  or  civil  rights  of  the  parties  before  them. 

The  defenders,  on  the  other  hand,  admitted  that  the  Church  of 
Scotland  is  subject  to,  and  dependent  on,  the  Legislature. 

But  these  admissions  do  not  solve  the  question  in  this  case. 

For  it  remains  to  consider,  on  the  one  hand,  whether  the  pro- 
ceedings of  the  presbytery,  acting  under  the  act  of  Assembly  1834, 
do  or  do  not  trench  on  the  civil  and  patrimonial  rights  of  the  pa- 
tron and  his  presentee. 

And,  on  the  other,  quomodo  et  ad  quern  effectum  is  the  Church 
subject  to  the  Legislature. 

Now,  with  reference  t  the  Parliament  of  Scotland,  it  is  mate- 
rial to  note,  that,  at  all  times,  both  Roman  Catholic  and  Protes^ 


THE  LORD  PRESIDENT  S  SPEECH.  .  3 

tanti  the  Legislature  has  vindicated  its  authority  over  the  Church, 
and  its  right  to  take  under  its  cognizance  its  powers  and  privileges. 

The  very  first  act  on  our  statute  book  is  a  very  remarkable 
one,  and  worded  in  a  very  remarkable  manner.  It  is  the  first  act 
of  the  first  Parliament  of  James  the  First,  which  is  worded 
with  the  laudable  brevity  and  precision  of  our  Scots  Acts  of  Par- 
liament. **  In  the  first,  to  the  honour  of  God  and  halie  kirk  ;  it 
<<  is  statute  and  ordained,  that  the  halie  kirk  joyes  and  bruke, 
**  and  the  ministers  of  it,  their  auld  privileges  and  freedomes. 
*^  And  that  nae  man  let  them.^  («.  e.  hinder  or  molest,)  &c. 

Observe  this  emphatic  word  their  at^.privileges.  These,  says 
the  Parliament,  we  know  both  in  nature  and  extent.  They  have 
grown  up  with  the  existence  of  the  Church  and  State  past  all 
memory*  These  we  acknowledge  and  will  uphold  and  protect 
you  in.  But,  if  you  attempt  to  exercise  any  new  privileges, 
these  we  do  not  hold  ourselves  bound  to  acknowledge  and  protect, 
unless  we  also  approve  of  and  sanction  them. 

By  the  act  1481,  c.  84,  the  King  is  declared  to  have  right  to 
present  to  all  benefices.  * 

And  by  the  next  act,  cap.  85,  all  persons  are  prohibited  from 
purchasing,  i.  e.  in  the  language  of  that  day,  procuring  any  be- 
nefice from  the  see  of  Rome  under  severe  penalties. 

And  by  several  Acts  of  Parliament  all  clerks,  i.  e.  clergymen, 
are  prohibited  from  leaving  the  kingdom  without  leave  from  the 
King. 

Thus  Parliament  dealt  even  with  the  Roman  Catholic  Church. 
Indeed  it  is  well  known'  to  your  Lordships,  that  the  Pope,  at  all 
times,  had  less  authority  in  Scotland,  than  in  any  country  in 
Christendom. 

I  shall  now  consider  how  Parliament  has  dealt  with  the  Pro- 
testant  Church,  and  quomodo  et  ad  quern  effectum  the  Parliament 
of  Scotland  has  asserted  and  exercised  authority  over  it,  which 
will  enable  us  to  judge  the  better,  whether  the  General  Assembly 
had  power  to  pass  its  act  1834. 

In  judging  of  this  question,  the  expediency  or  inexpediency  of 
the  act  must  not  be  allowed  to  influence  our  judgment.  It  has 
not  influenced  mine.  But  it  is  not  possible  to  shut  our  eyes  to 
that  question.  To  me,  a  member  and  elder  of  the  Church,  and 
for  about  fifty  years  a  member  of  the  General  Assembly,  it  can- 
not fail  to  be  most  interesting.  And  in  my  decided  opinion  the 
Act  of  Assembly  1834  was  quite  uncalled  for,  in  the  circumstan- 
ces of  the  Church  and  country,  and  most  inewpedient  If  I  want- 
ed any  confirmation  of  this  my  opinion,  I  find  it  in  the  conclud- 
ing paragraph  of  the  short  pamphlet  put  into  our  hands,  of  Sir 
Henry  Moncreiff^s  History  of  the  Church  of  Scotland.  Would 
to  God  we  could  have  that  great  and  good  man  back  again.     He 
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was  xeahu8  no  doubt.  But  his  was  not  a  zeal  without  knowledge. 
It  was  the  zeal  of  a  sober  mind,  and  regulated  by  the  soundest 
discretion.  In  modem  language,  he  has  avowed  himself,  in  the 
passage  I  am  now  to  read,  to  be  a  conservative  in  Church  legis- 
lature. 

His  pamphlet  concludes  thus,  "  Amidst  all  the  diversities  of 
^*  opinion,  and  the  division  of  parties  on  particular  subjects,  which 
"  appear  in  the  preceding  pages,  it  cannot  be  denied,  by  those 
'^  who  are  competent  to  judge  on  the  subject,  that  the  practical 
^'  effect  of  the  Church  Establishment  in  Scotland,  on  the  general 
**  information  of  the  people,  on  their  private  morals,  and  on  their 
"  religious  character,  equals,  if  it  does  not  surpass,  whatever  can 
^^  be  imputed  in  the  same  points,  to  any  other  church  in  the 
^*  world.  This  is  the  most  important  fact  which  can  be  stated, 
'^  and  in  comparison  with  this  fact,  every  other  feature  in  the 
''  laws  or  practice  of  any  ecclesiastical  body  is  equally  unimport- 
"  ant  and  uninteresting,'*^ 

Here  is  sound  sense — here  is  the  opinion  of  one  of  the  best,  as 
he  was  one  of  the  ablest  men  that  ever  adorned  the  Church  of 
Scotland,  and  this,  I  think,  should  settle  this  question  of  expedi- 
ency for  ever.  But,  if  this  was  his  opinion,  when  he  wrote  this 
work,  twenty  or  thirty  years  ago,  how  much  more  strongly  would 
it  have  been  his  opinion  now,  when  for  at  least  that  number  of 
years  back,  the  right  of  patronage,  with  hardly  any  exception, 
has  been  exercised  in  the  most  considerate  and  temperate  manner. 
Why  then  did  the  Assembly  disturb  a  system  of  church  govern- 
ment, which  practically^  as  Sir  Henry  says,  worked  so  well,  both 
in  regard  to  the  moral  and  religious  principles  of  the  people. 

But  still  we  must  lay  expediency  out  of  view,  and  consider  the 
case  as  a  mere  point  of  law.  If  in  so  doing,  I  had  come  to  the 
opinion,  that  the  Act  of  Assembly  1 834  was  truly  tjtseful  and  ea?- 
pedient^  but  that  it  was  not  within  the  power  of  the  Church,  then 
certainly  I  should  have  found  so  with  great  reluctance.  But  with 
my  opinion  that  it  is  inexpedient  and  uncalled  for«  of  course,  I 
have  not  any  compunctious  visitings,  in  coming  to  the  conclusion, 
that  it  is  equally  illegal 

Before  entering  on  the  consideration  of  the  diflTerent  statutes 
relating  to  the  Church,  I  must  remark,  that  in  every  civilized 
country,  there  must  be  some  court  or  other  judicature,  by  which 
every  other  court  or  judicature  may  be  either  compelled  to  do 
their  duty,  or  kept  within  the  bounds  of  their  own  duty.  With- 
out this  the  greatest  public  confusion  must  follow,  and  often  great 
injustice  to  individuals. 

I  have  not  had  an  opportunity  of  learning  how  this  end  is  ac- 
complished in  most  of  the  countries  of  Europe ;  but  in  France, 
the  Cour  de  Cassation,  among  its  other  functions,  has  the  power 
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of  keeping  aU  other  judicatures  within  the  bounds  of  their  proper 
duty.  And  such  of  your  Lordships  as  have  not  had  an  oppor- 
tunity of  informing  yourselves  of  the  constitution  and  powers  of  this 
Court  of  Cassation^  will  be  a  good  deal  surprised  to  find,  as  I  was, 
that,  although  it  was  established  by  such  a  military  despot  as  Bona- 
parte,  it  has  actually  the  power  of  reviewing  the  proceedings  of 
courts  martial,  naval  and  military,  if  they  decide  on  matters  not 
falling  under  their  proper  functions.  It  is  declared  as  follows  ; 
"  II  n'y  a  point  ouverturea  Cassation  centre  les  jugemens  en  der- 
"  nier  ressort  des  juges  de  paix,  si  ce  n'est  pour  cause  d'incom- 
**  petence  ou  d'exces  de  pouvoir.  Ni  contre  les  jugemens  des  tri- 
**  buneaux  militaires  de  terre  ou  mer,  si  ce  n'est  pareillement  pour 
*'  cause  cPincompetence  ou  (Texces  de  ponvoir^  proposee  par  un 
"  citoyen  non  militaire.'''  Now  certainly  neither  the  General  As- 
sembly of  our  Chiu*ch,  nor  the  ecclesiastical  courts  of  any  country, 
can  appear  to  be  more  independent  of  this  court,  or  of  any  civil 
tribunal,  than  courts  martial  are. 

And  the  same  authority  is  exercised  over  courts  martial  by  the 
Court  of  King'^s  Bench  in  England  ; — of  which  a  well-known  case 
occurred  many  years  ago,  when  the  president  and  whole  members 
of  a  naval  court  martial  sitting  at  Portsmouth,  were  brought  up 
by  warrant  of  the  Chief  Justice  for  disregarding  some  order  of  the 
King^s  Bench,  and  on  the  floor  of  that  Court,  obliged  to  beg  par- 
don and  acknowledge  their  fault.  This  authority  of  the  Court  of 
King^s  Bench  is  exercised  by  what  is  called  the  Writ  of  Manda- 
mus,  which,  on  cause  shown,  is  issued,  either  to  compel  others  to 
do  their  duty,  or  to  restrain  them  from  going  beyond  their  duty. 
Such  a  writ  has  been  issued  to  compel  a  Bishop  to  admit  a  person 
as  a  prebendary  in  his  cathedral — has  been  issued  against  the  Col- 
leges of  Oxford  and  Cambridge.  In  short,  it  is  the  well-known 
remedy  in  cases  of  excess  of  power,  and  of  refusal  to  execute  their 
legal  power. 

Nay,  in  the  well-known  case  of  the  prosecution  by  Sir  F.  Bur- 
dett  against  Mr  Abbot,  Speaker  of  the  House  of  Commons,  Lord 
EUenborough  thus  expressed  himself :  After  admitting  the  un- 
doubted right  and  privilege  of  that  House  to  issue  its  warrant  by 
the  Speaker  to  commit  for  contempt^  if  properly  so  expressed,  ad- 
ded, ^^  But  if  it  did  not  profess  to  commit  for  a  contempt,  but  for 
^^  some  matter  appearing  on  the  return,  which  could  by  no  reason- 
^*  able  intendment  be  considered  as  a  contempt  of  the  Court  com- 
*^  mitting,  but  a  ground  of  commitment  palpably  and  evidently 
"  arbitrary,  unjust,  and  contrary  to  every  principle  of  positive  law 
^^  and  natural  justice ;  I  say,  that  in  case  of  such  a  commitment 
'*  (if  it  ever  should  occur,  but  which  I  cannot  possibly  anticipate 
^^  as  likely  to  occur,)  we  must  look  at  it,  and  act  upon  it,  as  jus* 
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"  tice  may  require,  from  whatever  Court  it  may  profess  to  have 
"  proceeded." 

And  Chief  Justice  Holt  dealt  in  the  same  manner  with  the 
House  of  Lords,  not  in  such  a  case  as  Lord  Ellenborough  only 
supposed,  but  in  the  famous  case  of  the  Earl  of  Banbury.  He 
had  been  indicted  for  murder  as  a  Peer  before  the  House  of  Lords. 
But  that  House  found  that  he  was  not  a  peer,  and  refused  to  try 
him.  He  was  then  brought  to  trial  before  Chief  Justice  Holt  as 
a  commoner  by  the  name  of  Nicholas  KnoUys.  He  refused  to 
plead,  alleging  a  misnomer,  for  that  he  was  Earl  of  Banbury. 
The  Chief  Justice  took  cognizance  of  this,  and  sustained  the  ob- 
jection of  misnomer,  and  refused  to  try  him,  expressly  on  this 
ground,  that  the  House  of  Lords  had  emceeded  its  power ^  because 
it  has  no  jurisdiction  in  matters  of  peerage,  unless,  on  a  petition 
by  the  claimant  to  the  King,  His  Majesty  is  pleased  to  remit  the 
claim  to  the  House  of  Lords  for  their  investigation  and  opinion. 
The  sole  jurisdiction  is  in  the  King,  and  he  need  not  remit  the 
case  to  the  Lords  at  all — and  in  the  late  case  of  the  Earl  of  Hunt- 
ingdon, he  did  not  do  so — but  on  the  Attorney-General,  Sir  Sa- 
muel Shepherd,  reporting  to  the  King,  that  the  claimant  had  made 
good  his  pedigree,  the  King  issued  his  writ  of  summons,  and  Lord 
Huntingdon  took  his  seat  accordingly.  Chief  Justice  Holt  was 
several  times  summoned  to  the  Bar  of  the  House  of  Lords,  and 
required  to  give  an  account  of  his  conduct,  which  he  as  repeatedly 
refused  to  do.  The  House  became  greatly  excited,  and  threatened 
to  send  him  and  Judge  Eyre  to  the  Tower  ;  but  when  they  had 
time  to  cool,  they  were  glad  to  let  the  affair  drop. 

Your  Lordships  are  also  aware  of  the  late  judgment  of  Lord 
Denman,  in  the  action  against  the  printer  of  the  House  of  Com- 
mons, for  printing  a  paper  produced  in  that  House,  and  ordered  to 
be  printed ;  Lord  Denman  held,  and  directed  the  jury  according- 
ly, that  this  did  not  fall  under  the  privilege  of  Parhament.  Here, 
too,  the  Commons  took  up  the  matter  most  warmly,  but  after  many 
hard  words  and  violent  speeches,  they  were  also  glad  to  let  the 
matter  drop— thereby  tacitly  admitting  the  supereminent  autho- 
rity of  the  law,  to  keep  all  bodies  within  the  strict  bounds  of  their 
powers ; — ^and  Lord  Denman  was  undoubtedly  right.  The  privi- 
leges of  the  Commons  are  coeval  with  the  introduction  of  that 
House  into  the  constitution,  long  before  the  art  of  printing  was  in- 
vented— and  therefore  the  right  to  print  any  thing  they  chose, 
however  injurious  to  third  parties,  could  never  form  part  of  their 
customary  privileges. 

Your  Lordships  all  know  the  characters  of  all  these  Chief  Ju8« 
tices ;  and  while  you  must  acknowledge  their  great  abilities  and  le- 
gal knowledge,  you  must  equally  admire  that  stem  independence 
which  could  prompt  to  such  decisions,  and  such  opinions  of  the 
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supremacy  of  the  law,  over  even  such  bodies  as  the  Houses  of 
Lords  and  Commons. 

In  like  manner,  as  will  appear  afterwards,  this  Court  has  exer- 
cised jurisdiction  over  presbyteries,  when  exceeding  their  powers, 
or  when  in  the  course  of  their  proceedings  they  encroached  on  ci- 
vil and  patrimonial  interests. 

Having  thus  cleared  the  way  by  giving  my  opinion,  and  I  think 
showing  clearly,  that  we  have  jurisdiction  over  the  presbytery  in 
this  case,  if  they  have  gone  wrong  in  the  manner  complained  of  by 
these  pursuers,  I  proceed  to  the  consideration  of  the  different  acts 
of  Parliament,  which  bear  on  the  connection  between  the  Church 
and  the  State. 

The  first  is  the  act  15679  c^P-  6,  but  this  merely  establishes 
the  Protestant  religion,  instead  of  the  Roman  Catholic. 

The  next  is  the  material  one  1A()7,  cap.  7.  This  establishes  the 
right  thatthe  examination  and  admission  o( ministers  be  only  in  the 
power  of  the  Church.  Now  it  is  plain,  that  by  ministers  here,  is  not 
meant  persons  already  ministers,  but  persons  applyingto  beadmitted 
ministers,  in  virtue  of  a  presentation  by  a  patron.  But  before  ad- 
mitting them,  the  kirk  was  to  examine  the  candidate.  Now  I  ap- 
prehend that  this  necessarily  implies  two  things, — 1  st^  That  it 
was  to  be  a  personal  examination  of  the  candidate  himself,  to  be 
taken  and  had  by  the  kirk,  i.  e.  the  ministers  of  the  district — how 
such  districts  were  defined  at  that  time,  I  see  not.  ^dly^  The  ex- 
amination clearly  was  to  be  only  as  to  the  qualification  in  point  of 
learning  and  theological  knowledge  of  the  Scriptures,  and  as  to 
his  adherence  to,  and  profession  of,  the  Confession  of  Faith  of 
Protestantism,  as  referred  to  in  the  previous  act  as  having  been 
settled  by  Parliament  in  1560,  and  now  ratified  by  this  act  1567. 

Not  a  word  is  said  here  of  any  right  in  the  people,  either  to  call 
or  dissent,  either  with  or  without  cause.  The  only  condition  is,  that 
the  patron  shall  present  a  person  qualified  to  his  understanding. 
But  this  was  justly  thought  not  to  be  sufiicient,  for  though  the 
presentee  might  be  qualified  in  the  understanding  of  the  patron^ 
he  might  not  be  so  in  reality,  and  therefore,  before  admitting  him, 
the  kirk  was  to  examine  as  to  his  fitness  and  qualification  for  the 
ministry. 

By  this  act,  coeval  with  the  introduction  of  Protestantism,  and 
prior  to  the  establishment  of  Presbytery ^  or  any  legalized  form  of 
church  government,  ^^  the  right  of  laick  ajkd  antient  patrons  to 
present  to  "  the  kirks  is  expressly  reserved.'*' 

Therefore,  how  the  Church  now  can  attempt  to  oppose  openly, 
or  to  undermine  indirectly,  a  right  reserved  by  the  very  act  which 
alone  gave  to  the  kirk  the  power  of  admitting  ministers,  seems  to 
me  to  be  not  a  little  strange  and  inconsistent. 

Then  the  act  declares,  that  the  presentation  shall  be  laid,  not 
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before  the  presbytery  or  any  other  church  court,  for  none  such  ex- 
isted, but  before  *^  the  superintendent  o{  tkaypairts  where  the  be- 
"  nefice  lyes.'' 

For  there  not  only  was  not  any  Presbyterian  government  at  that 
time,  but  both  the  early  and  leading  Reformers,  and  Parliament 
in  this  act,  appear  rather  to  have  looked  to,  and  contemplated  a 
kind  of  modified  Episcopacy ^  as  the  future  ecclesiastical  establish- 
ment and  government  of  the. Protestant  Eirk  of  Scotland ;  for 
what  was  this  superintendent  but  a  bishop^  for  the  name  is  just  a 
translation  of  the  Greek  Episcopos. 

And  therefore  this  act  could  not  now  have  been  considered  as 
at  all  in  force,  if  it  had  not  been  renewed.  But  it  was  renewed 
and  confirmed  by  act  1581,  cap.  99*  But  even  this  act  1581, 
was  before  the  establishment  of  Presbyterian  government. 

Then  the  act  1567  goes  on  to  enact,  th&t  if  the  superintendent 
or  commissioner  of  the  kirk,  refuse  to  receive  and  admit  the  pre- 
sentee, it  shall  be  lawful  for  the  patron  to  appeal  to  the  superin-' 
tendent  and  ministers  of  that  province  where  the  benefice  lyes. 
So  that  there  seems  to  have  been  some  officer  besides  these  ordi- 
nary and  minor  superintendents  of  small  districts,  a  kind  of  supe- 
rior superintendents,  like  archbishops,  over  larger  districts  called 
provinces, — the  very  name  now  given  to  the  provinces  of  Canter- 
bury and  York,  and  I  suppose  then  given  in  Scotland  to  those  of 
St  Andrews  and  Glasgow. 

And  then,  if  this  arch  superintendent  refused  to  admit  the  pre^ 
sentee,  an  appeal  was  given  to  the  General  Assembly  of  the  haill 
realme.  How  this  General  Assembly  was  then  composed  I  see 
not,  and  we  were  not  told  by  the  counsel  on  either  side. 

Then  the  Assembly  was  to  *^  decide  the  cause,  which  shall  take 
**  end,  as  they  decern  and  declare.''  Now  what  does  deciding  the 
cause  mean  ?  It  can  only  mean  as  to  qualification  of  the  presentee 
on  his  examination.  This  is  a  matter  purely  ecclesiastical,  and 
which, by  the  preceding  part  of  the  act,  was  expressly  declared,  and 
rightly  declared  to  be  only  in  the  power  of  the  kirk.  It  can  mean 
nothing  else.  It  cannot  relate  to  either  call  or  assent  or  dissent  by  the 
congregation,  or  any  part  of  it,  heads  of  families  or  otherwise.  No 
mention  is  made  or  alluded  to  of  the  congregation  having  any  right 
to  vote  or  any  concern  in  the  matter.  The  only  parties  are  the 
patron  and  presentee  on  the  one  hand,  and  the  superintendent 
on  the  other,  and  the  only  point  of  discussion  between  these  parties 
is,  whether  the  presentee  is  or  is  not  qualified ;  and  the  only  cri- 
terion, by  which  the  superintendent  was  to  judge  of  that,  is  by 
eoiamination.  Under  this  act,  could  the  superintendent  have  said 
to  the  presentee.  You  may  or  may  not  be  qualified,  but  I  will  not 
examine  whether  you  are  or  not,  because  a  majority  of  heads  of 
families  object  to  you,  and  that  without  assigning  any  reason. 
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Where  could  our  ancestors  have  found  any  authority  under  this 
act  for  such  a  proceeding  on  the  part  of  the  superintendent.  This . 
act  too  was  passed  when  Knox  was  alive,  for  he  did  not  die  till 
1572,  and  he  must  have  had  the  chief  hand  in  drawing  it  up. 
Therefore  under  this  act,  there  must  have  been  something  for  the 
General  Assembly  io  judge  and  decide  ;  some  issue  between  ^the 
patron  and  superintendent ;  and  the  only  issue  is,  whether  the  pre- 
sentee was  a  qualified  person.  And  the  very  same  is  the  power 
and  restriction  on  the  kirk,  (I  suppose  that  is  the  superintendent, 
for  no  body  is  named  or  existed.)  He  too  was  equally  bound  to 
present  a  qualified  person,  under  xhtjus  devolutum. 

Now  all  this  while,  there  was  no  government  by  presbyteries, 
&c. ;  at  least  no  parliamentary  recognition  of  any  such  government. 
The  government  of  the  kirk  remained  under  the  superintendents^ 
and  soon  after,  we  find  them  turned  into  bishops,  as  we  see  by  the 
act  1581,  cap.  102,  and  by  1584,  cap.  182. 

And  by  act  1597,  cap.  235,  the  King  received  authority  to  ap- 
point parochial  ministers  to  be  bishops  or  abbots,  and  to  have  seats 
in  Parliament ;  but  this  to  be  without  prejudice  to  the  government 
of  the  kirk  by  synods  and  assemblies,  and  it  was  referred  to  the 
King  to  commune  with  the  Assembly  as  to  what  authority  these 
bishops  were  to  have.  I  quote  this  act  only  to  show,  and  it  shows 
most  clearly,  that  the  Legislature  constantly  exercised  a  right  to 
regulate  the  government  of  the  kirk,  and  to  fix  what  powers,  offi- 
cers, and  dignitaries  it  should  have.  And  thus  the  Church  re- 
mained in  this  unsettled  and  fluctuating  state,  under  superinten- 
dents, and  bishops  with  presbyteries  joined  with  them,  till  the  pas- 
sing of  the  act  1592,  cap.  116,  which  in  fact  is  the  charter  of  the 
Presbyterian  form  of  church  government. 

But  before  proceeding  to  consider  this  act,  it  is  important  to 
make  this  remark  on  the  two  acts  1567,  cap.  6  and  7.  They  utter- 
ly  abolish  the  Roman  Catholic  religion,  and  all  its  ceremonies  of 
the  mass  and  other  superstitions,  and  all  authority  and  jurisdiction 
of  the  Pope, 

But  they  carefully  reserve  the  right  of  lay  patrons^  which  had 
been  always  an  establishment  of  the  Catholic  religion.  Now,  how 
came  this  reservation  to  be  made,  and  this  delicacy  shown  to  the 
lay  patrons  ?  Certainly  because  the  right  of  patronage  was  a  civU 
and  patrimonial  right,  not  connected  with  the  one  religion  more 
than  the  other,  and  which  religion  could  not  justly  and  legally 
affect. 

Your  Lordships  will  observe  that  it  was  only  laick  patrons 
whose  right  was  reserved.  The  rights  of  ecclesiastical  patrons  fell 
with  their  overthrow,  and  passed  either  into  the  hands  of  the 
Crown,  or  of  the  Lords  of  erection  and  other  laymen,  to  whom  the 
Crown  granted  the  poperty  of  the  dignified  Catholic  clergy.    But 
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if  a  bishop  bad  a  private  landed  estate,  not  part  of  tbe  temporality 
of  his  see,  and  to  that  estate  was  attached  a  right  of  patronage, 
that  estate  and  that  patronage  certainly  was  not  forfeited  by  this 
act  1597. 

I  believe  that  Cardinal  Bethune,  Archbishop  of  St  Andrews,  had 
such  private  estate,  the  estate  of  Monymeal,  and  kirk  now  belong, 
ing  to  Lord  Leven,  and  which  certainly  would  not  have  been  for- 
feited under  these  acts  which  abolished  the  see  of  St  Andrews. 

Now  I  coroe  to  the  consideration  of  the  act  1592,  cap.  116, 
which  deserves  special  attention. 

It  begins  by  ratifying  all  liberties^  &c.  whatsumever.  But  what 
liberties  ?  Not  liberties  which  are  acknowledged  as  belonging  to  the 
kirk  suojure^  or  by  any  inherent  or  divine  right,  but  as  given  and 
granted  by  the  King  or  any  of  his  predecessors ;  and  declared  by 
former  actSy  beginning,  however,  with  the  act  1579 — and  all  other 
acts  made  since  syne.  It  is  remarkable  that  the  act  1567,  cap.  7, 
is  not  here  mentioned  or  ratified — probably  because  it  recognized 
the  order  o(  superintendents^  incompatible  with  the  parity  of  rank 
among  presbyters. 

Then  it  goes  on  to  ratify  the  power  of  the  ministers  to  hold 
General  Assemblies,  but  under  a  remarkable  proviso,  *^  That  the 
^^  King  or  his  Commissioner  be  present  at  ilk  General  Assembly 
^'  before  the  dissolving  thereof,  and  nominate  the  place^  u>hen  and 
^<  where  the  next  General  Assembly  shall  be  holden.^  And  yet 
the  General  Assembly  always  goes  through  the  form,  by  the  Mode- 
rator, of  dissolving  itself,  and  fixing  the  time  and  place  for  its  next 
meeting ;  which,  however,  it  takes  care  shall  be  the  same  time  and 
place  which  had  been  already  declared  by  the  High  Commissioner. 

This  leads  me  to  observe,  that  I  am  afraid  our  more  zealous 
Presbyterian  ministers  are  misled  by,  and  carry  a  great  deal  too  far, 
the  maxim,  that  there  is  no  head  of  the  Eirk  of  Scotland  but  our 
Saviour.  In  the  proper  sense  of  the  word  that  is  true, — ^as  He  is 
also  the  Head,  properly  speaking,  of  every  Christian  Church.  He 
is  the  founder  of  the  Christian  religion,  the  object  of  our  worship, 
of  our  faith,  of  our  hopes,  and  of  our  fears.  And  it  is  also  true, 
that  the  King  is  not  the  head  of  our  Church,  in  the  sense  in  which 
he  is  the  head  of  the  Church  of  England,  in  virtue  of  which  he 
can  regulate  the  form  of  prayer,  and  do  many  things,  which  by  his 
sole  authority  he  cannot  do  in  our  Church.  But  that  our  Saviour 
is  the  Head  of  the  Kirk  of  Scotland  in  any  temporal  or  legislative 
or  judicial  sense,  is  a  position,  which  I  can  dignify  by  no  other 
name,  than  absurdity.  The  Parliament  is  the  temporal  head 
of  the  Church,  from  whose  acts,  and  from  whose  acts  alone,  it  ex- 
ists as  the  national  Church,  and  from  which  alone  it  derives  all 
its  powers. 

The  act  1592  then  goes  on  thus  :  <^  Ratifies  and  approves  the 
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"  Presbyteries,  &c.  &c.  with  the  haill  jurisdiction  and  discipline  of 
"  the  said  Kirk.''  Now  what  is  the  jurisdiction  and  discipline  so 
ratified  ?  Not  that  claimed  in  the  Second  Book  of  Discipline,  or  the 
power  of  electing  ministers  and  making  laws.  But  only  (the  words 
of  the  act  are)  ^'  as  agreed  on  by  His  Majesty  in  conference  had 
^'  by  His  Highness  with  certain  of  the  ministers  convened  to  that 
**  effect,  of  whiUc  articles  the  tenor  JoUows^  So  that  whatever 
power  and  jurisdiction  were  claimed  in  the  Second  Book  of  Disci- 
pline, or  by  the  ministers  at  the  conference,  none  were  ratified  by 
Parliament,  but  those  specially  set  forth  in  the  subsequent  part  of 
the  act.  And  all  the  articles  so  set  forth,  relate  to  matters  pure- 
ly spiritual  and  ecclesiastical.  Then  it  repeals  the  Act  1584, 
cap,  1^9,  and  the  Aetof  the  same  Parliament  granting  commission 
to  bishops. 

Then  comes  this  clause  most  important  in  reference  to  the  case 
now  before  us, — ^^  And  therefore  ordains  all  presentations  to  be- 
"  nefices  to  be  direct  to  the  Presbyteries  in  all  time  coming,  with 
^'  full  power  to  give  collation  thereupon.'' 

This  was  necessary,  because  the  law,  as  it  then  stood,  gave  that 
power  to  the  superintendents,  and  then  the  act  ends  with  an  ex- 
press recognition  of  the  law  of  patronage  in  these  unqualified 
terms,  *'  providing  the  foresaid  presbyteries  be  bound  and  astride 
^^  ed  to  receive  and  admit  whatsomever  gualified  minister,  present^ 
^^  ed  by  his  Majesty  or  laick  patrons." 

Here  the  only  limitation  on  the  right  of  the  patron  is,  that  he 
shall  present  a  qualified  person,  and  whether  the  presentee  was 
quaUfied  or  not,  the  presbytery  was  to  determine  by  examination, 
while  on  the  other  hand,  the  presbytery  is  bound  and  astricted 
(stronger  words  could  not  have  been  used,)  ^^  bound  and  astricted 
^^  to  receive  and  admit  such  person  so  found  qitalijied  by  them 
"  after  due  examination.^ 

Not  a  word  is  said,  not  a  hint  is  given,  in  this  most  important 
and  fundamental  Act,  of  any  right  in  the  congregation,  or  any 
part  of  it,  to  interpose  themselves  between  the  patron  and  the 
presbytery.  No  authority  is  given  to  the  presbytery  to  order  a 
Call  and  to  moderate  in  it,  and  if  possible  still  less  authority  is 
given  to  the  presbytery  to  interpose  a  veto  of  part  of  the  congre- 
gation against  the  receiving  and  admitting  the  qualified  presentee* 

Now  this  Act  1592  was  not  passed  till  after  Andrew  Melville 
had  returned  from  Geneva,  and  imported  all  the  strict  principles 
of  Calvin,  and  his  forms  of  church  government.  So  that  in  the  very 
fervour  of  these  Calvanistic  principles,  no  such  right  as  that  now 
cliumedby  the  General  Assembly,  and  acted  on  by  the  presbytery 
in  this  case,  was  claimed  by  the  reformers  of  that  day,  or  if  claim- 
ed, was  not  allowed  by  Parliament.   Therefore,  on  what  principle, 
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and  by  what  authority  the  kirk  can  now  claim  a  power  of  enact- 
ing a  regulation  as  to  the  admission  of  ministers,  going  not  only 
so  far  beyond,  but  absolutely  at  variance  with  this  their  Great 
Charter^  (the  only  title  on  which  it  can  stand  as  the  National 
Church)  I  cannot  discover  or  acknowledge,  with  reference  either 
to  the  constitution  of  the  church  itself,  or  to  its  connection  with 
the  Legislature  which  created  it. 

Then  comes  the  next  act,  chap.  117  of  the  same  year,  which 
provides  ^'  always,  in  case  the  presbytery  refuses  to  admit  ony 
<<  qualified  minister,  presented  to  them  by  the  patron^  it  shall  be 
^^  lawful  to  the  patron  to  retain  the  haill  fruits  of  the  said  benefice 
«  in  his  ain  hands.'' 

Here  was  another  opportunity  for  the  church  asking,  and  for 
the  Parliament  to  grant,  a  right  more  or  less  broad,  to  the  people 
to  give  their  assent  or  dissent  to  the  qualified  presentee.  But  no 
such  right  is  claimed  or  given.  Neither  the  Reformers  of  that 
day,  nor  the  Parliament  had  any  notion  of  this  vow  papult  vox 
Dei^ — this  supreme  and  omnipotent  control  of  heads  of  families 
over  the  dvil  and  patrimonial  and  parliamentary  rights  of  the 
patron  and  his  presentee. 

It  is  sometimes  said  that  Parliament  is  omnipotent ;  but  our 
Church  goes  a  step  farther,  and  plays  viceroy  over  Parliament  it- 
self. 

But  this  act  authorizes  the  patron  to  retain  the  haUl  fruits  of 
the  benefice  in  the  event  of  the  presbytery  refusing  to  admit  his 
qualified  presentee.  But  he,  the  patron,  must  come  to  this  Court 
to  have  his  right  to  do  so  found,  and  to  force  the  heritors  to  pay 
their  proportions  of  the  stipend  to  him,  and  to  get  possession  of  the 
manse  and  glebe.  And  then  again,  this  Court  cannot  do  so,  with- 
out first  reviewing  the  proceedings  of  the  presbytery,  and  finding 
that  they  did  wrong  in  rejecting  his  presentee.  So  that  thejorisdic^ 
tion  of  this  Court  over  the  presbytery,  in  the  matter  of  theadmission 
of  ministers,  is  rendered  not  only  lawful,  but  absolutely  necessary 
by  this  very  act  establishing  Presbyterian  Church  Government. 
And  your  Lordships  will  observe,  that  this  review  by  this  Court 
could  relate  to  nothing  at  that  period,  but  the  ewamination  of  the 
presentee,  and  the  articles  on  which  they  had  examined  him, 
whether  properly  appertaining  to  the  clerical  character  or  not. 

Soon  after  this.  Prelacy  was  restored  by  the  act  1612,  and 
thus,  the  Parliament  again  exercised  its  right  to  say,  what  should 
be  the  constitution  of  the  National  Church.  And  so  that  consti- 
tution wavered  between  Prelacy  and  Presbytery  till  the  act  1690, 
cap.  5,  finally  established  Presbytery  as  the  form  of  our  National 
Church  Government. 

I  consider  it  to  be  unnecessary  to  make  any  remarks  on  the 
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Taciliating  condact  of  Parliament  during  the  unsettled  and  tu- 
multuous periods  preceding  the  act  1690. 

Now  as  to  this  act  1690  one  circumstance  is  very  remarkable. 
If  there  was  one  thing  more  than  another  within  the  compass  of 
the  exclusive  cognizance  and  jurisdiction  of  the  Church,  it  would 
seem  to  be  the  settling  the  terms  of  the  Creed  or  Confession  of 
Faith  of  the  Church.  But  the  Church  knew  that  it  could  not  do 
so,  and  did  not  venture  to  do  so,  by  its  own  authority.  The 
Church  drew  up  what  she  thought  ought  to  be  the  Confession  of 
Faith  of  the  Presbyterian  Church,  but  she  did  not  declare  and 
enact  by  her  own  authority,  that  this  is  and  shall  be  the  Confes- 
sion of  Faith  of  the  National  Church  of  Scotland. — No. — The 
Church  presented  it  to  the  Parliament,  which  ^^  by  these  presents 
^  ratifie  and  establish  the  Confession  of  Faith,  now  read  in  their 
*^  presence^  and  voted  and  approveti  by  them^  as  the  publick  and 
^<  avowed  confession  of  this  Church,  containing  the  sum  and  sub- 
"  stance  of  the  doctrine  of  the  Reformed  Churches.'' 

Now  after  this  admission,  on  the  part  of  the  Church,  of  its  de- 
pendence on  the  Legislature,  and  of  the  necessity  of  the  authority 
of  Parliament  to  render  even  its  doctrines  and  creed  valid  in  law, 
it  is  inconceivable  that  it  can  have  the  power,  by  any  act  of  As- 
sembly, not  sanctioned  by  Parliament,  to  pass  an  act,  trenching 
on  the  law  of  Parliament,  and  vitally  affecting  the  civil  and  patri- 
monial rights  of  individuals. 

Nay,  this  very  Confession  of  Faith  not  only  acknowledges  the 
authority  of  the  civil  magistrate,  (i.  e.  the  King  and  his  magis- 
trates,) but  calU  on  him  for  assistance,  as  your  Lordships  know, 
in  the  very  remarkable  words  of  the  5th  section  of  the  23d  chap, 
of  the  Confession  of  Faith, — and  in  the  next  section  it  declares, 
that  even  *'  injidelity  or  difference  of  religion  does  not  make  void 
**  the  magistrate's  just  and  legal  authority,  nor  free  the  people 
'<  from  their  due  obedience  to  him, /rom  which  ecclesiastical  per-^ 
"  sons  are  not  exempted.^ 

After  this,  for  the  General  Assembly  to  pretend,  that  the  King, 
in  his  courts  of  justice,  has  not  authority  to  review  the  proceed- 
ings of  church  courts,  when  alleged  to  have  exceeded  the  bounds 
of  ecclesiastical  law,  and  encroached  on  civil  rights,  seems  to  me 
to  be  utterly  extravagant. 

Then  comes  the  act  1690,  cap.  Sd,  anent  Patronages. — This 
act  abolished  the  rights  of  patrons  on  compensation^  and  the  ap- 
pointment of  ministers  to  churches,  thereafter  to  become  vacant, 
IS  vested  in  the  heritors  (being  Protestants)  and  elders. 

Now  it  is  not  easy  to  conceive  any  mode  of  election  which  would 
operate  more  unequally  than  this.  In  many  parishes  there  is  but 
one  heritor,  in  others  only  two  or  three ;  while  the  number  of  el- 
ders may  be  unlimited  ;  so  that  in  such  parishes  the  voice  of  the 
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heritors  might  go  for  nothing.  In  many  other  parishes  again, 
there  are  twenty,  thirty,  fifty,  nay  a  hundred  heritors,  while  the 
number  of  elders  may  be  very  small ;  and  here,  of  course,  their 
voice  might  be  altogether  lost.  So  that  I  think  this  regulation 
was  notvery  welladvised  onthe  part  of  the  Parliament.  But  bethat 
as  it  may,  it  was  made  the  law  at  the  time. 

The  heritors  and  elders  are  ordered  **  to  name  and  propose  a 
**  person  (not  to  the  male  heads  of  families^  but)  to  the  whole 
"  congregation.'^  So  that  here  again  the  act  1834  runs  counter 
to  the  law  of  the  land  as  then  established,  and  the  person  so  pro-> 
posed  to  the  whole  congregation  "  was  to  be  either  approven  or 
"  disapproven  by  them.''  And  if  they  disapprove,  ».  e.  even  the 
whole  congregation,  they  are  not  to  be  permitted  to  do  so  by  a 
•oeto. — No. — "  The  disapprovers  (i.  e.  whatever  be  their  numbers) 
"  are  to  give  in  their  reasons^  to  the  effect  the  affair  may  be  cog- 
"  nosced  upon  by  the  presbytery,  by  whose  determination  the 
**  calling  and  entry  of  a  particular  minister  is  to  be  ordered  and 
"  concluded.*"  So  that  the  presbytery  was  not  to  be  guided  by  the 
mere  number  of  disapprovers,  but  by  the  sufficiency  and  proof  of 
their  reasons  for  disapproving.  And  if  on  cognoscing  on  these 
reasons,  they  considered  them  to  be  irrelevant,  though  proved, 
they  might  reject  them  and  admit  the  minister,  whatever  might 
be  the  numbers  of  the  disapprovers.  How  different  is  this  sober 
and  judicial  mode  of  proceeding,  thus  enjoined  by  Parliament  in 
this  act,  from  the  rash  and  arbitrary  proceeding  by  an  absolute 
veto  established  by  the  act  of  assembly  1834 ! 

It  is  curious  too  that,  by  this  act  1690,  it  is  declared  to  be  **  but 
"  prejudice  of  the  calling  of  ministers  by  the  Magistrates,  Town 
'<  Council,  and  Kirk-Session  of  the  burgh,  as  they  had  been  in  use 
"  before  the  act  1660,  and  where  a  parish  is  partly  landward,  the 
*^  heritors  are  joined."^  So  that  it  is  more  than  doubtful,  if  in  these 
cases  of  burghs,  the  congregation  had  any  right  to  disapprove  at 
all,  even  on  reasons. 

Matters,  however,  were  not  allowed  to  remain  long  under  the 
act  1690.  In  1711  patronage  was  restored.  The  preamble  re- 
cites^  '^  That  by  the  ancient  laws  and  constitution  of  Scotland,  the 
"  presenting  of  ministers  did  of  right  belong  to  the  patrons.'' 
This  is  most  unquestionably  true.  It  was  so  under  the  Roman 
Catholic  religion.  It  was  so  by  the  original  act  1567  and  by  act 
159^9  the  first  and  great  charter  of  the  Presbyterian  Kirk,  which 
expressly  reserved  and  recognized  the  right  of  patrons,  and  astrict^ 
ed  the  presbyteries  to  admit  their  presentees,  if  found  qualified. 

Then  the  preamble  goes  on  to  state  that  great  inconvenience 
had  arisen  under  the  act  1690,  and  great  heats  and  divisions  had 
been  created  among  the  persons  authorized  by  that  act  to  call  mi- 
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nisters.     Now  these  being  asserted  as  facts  in  the  preamble,  we 
must  hold  that  Parliament  was  satisfied  of  the  truth  of  these  facts. 

And  this  act  might  have  set  forth  another  fact  as  a  reason  for 
repealing  the  act  1690,  that  so  little  was  the  privilege  granted  by 
it  valued,  that  it  is  notorious,  that  not  above  six  or  seven  parishes 
in  all  Scotland  purchased  up  the  rights  of  patrons,  during  the 
twenty-one  years  that  the  act  1690  was  in  operation. 

But  so  it  was,  that  by  this  act  171 1  the  right  of  patronage  was 
"  restored f  aeMed^  and  confirmed^^  to  the  patrons,  and  they  were 
authorized,  as  formerly,  to  present  a  qualified  person  to  the  pres- 
bytery ;  and  the  presbytery,  as  formerly  also,  is  taken  bound  and 
Miged  to  receive  and  admit  such  presentee. 

Now  surely  it  must  be  admitted,  that  the  General  Assembly 
has  no  power  to  repeal  this  Act  of  Parliament,  or  to  instruct 
their  presbytery  to  reject  every  man  who  comes  before  them  for 
examination,  merely  because  he  has  a  presentation  in  his  hand. 
No  man  can  be  so  extravagant  as  to  maintain  such  a  proposition. 
But  they  cannot  have  a  right  to  do  that  indirecdy  and  per  amba^ 
geSf  which  they  cannot  do  openly  and  directly.  And  I  sincerely 
hope,  for  the  honour  of  the  General  Assembly,  that  it  had  no 
such  covert  and  unjustifiable  object  in  view.  But,  that  in  the  fer- 
vour of  zeal,  the  Assembly  overlooked  the  opposition  of  their  act 
to  the  law  of  Parliament,  and  the  consequences  which  may  result 
from  it  in  every  parish  in  Scotland, — for  certainly,  if  this  veto  is 
to  stand,  the  patron'^s  right  may  be  set  down  as  niL  Now  the 
patronages  vested  in  some  families  is  a  valuable  patrimonial  inhe- 
ritance, and  would  sell  for  a  large  sum  of  money,  if  left  on  the  old 
footing.  Many  patrons  have  ten^  twenty^  or  I  believe  even  more 
kirks  in  their  gift,  which,  if  brought  to  sale,  would  fetch  some 
thousand  pounds.  But  under  this  act  1834,  what  would  be  their 
value,  I  believe  no  accountant  or  actuary  of  any  insurance  office 
could  pretend  to  calculate. 

Now,  can  the  General  Assembly  have  the  right  thus  to  trifle 
with  the  law  of  the  land,  and  render  nugatory  valuable  rights 
established  by  a  solemn  Act  of  Parliament  ? 

It  will  be  observed  that  this  act  of  Parliament  gives  no  autho- 
rity for  calls  or  for  approval  or  disapproval^  either  with  or  with- 
out reason,  much  less  to  an  arbitrary  veto^  either  to  the  congre- 
gation or  any  portion  of  it.  Indeed  calls  were  never  heard  of 
under  the  old  laws  of  1567  and  1592  ;  and  are  certain- 
ly not  very  reconcilable  with  the  law  of  patronage.  Accordingly, 
I  cannot  see  any  evidence  of  their  existence,  till  the  act  of  Par- 
liament 1649,  under  the  authority  of  which  the  General  Assembly 
established  what  has  been  called  the  Directory,  The  act  of  Par- 
liament 1649  having  been  repealed  at  the  Restoration,  it  seems 
to  be  more  than  doubtful  if  this  Directory  of  the  Assembly,  acting 
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under  it,  can  be  held  to  have  any  effect  in  law.  But  hear  what 
Sir  Henry  MoncreifF  says  of  it,  page  34  of  small  edition, — "  If  a 
*^  majority  of  the  congregation  dissented,  (not  heads  of  families 
♦<  observe)  they  were  to  give  in  their  reaaonsj  of  which  the  presby- 
*'  tery  were  xo  judge.  If  the  presbytery  should  find  their  dissent 
<<  founded  on  causeless  prejudice^  they  were  notwithstanding  to 
'<  proceed  to  the  settlement  of  the  person  elected.^ 

Now  this  was  the  proceeding  of  the  Church  itself,  when  vested 
by  Parliament  in  1649^  almost  with  unlimited  authority  ;  when 
the  Kirk  had  everything  in  their  own  hands.  And  yet  they  never 
conceived  anything  so  extravagant  as  the  arbitrary  Veto  created 
by  the  Assembly  of  1834. 

At  any  rate  this  Directory  was  established  for  a  different  order 
of  things,  while  patronage  was  abolished,  and  can  have  no  effect 
now  that  it  is  restored. 

But  while  this  Directory  was  in  force,  the  presbytery  could  not 
possibly  discover,  whether  the  dissenters  were  or  were  not  actuat- 
ed by  causeless  prejudice^  unless  they  examined  into  the  grounds 
of  dissent.  Therefore  this  excludes  every  notion  of  an  absolute 
and  unqualified  Veto^  which,  unless  examined  into,  may  be  found- 
ed on  the  MOST  causeless  and  unreasonable  prejudice.  Therefore 
by  this  very  law  of  the  Church  itself,  drawn  up  when  it  had  every- 
thing in  its  own  power.  Veto  was  excluded ;  and  as  already  said, 
as  little  is  Veto  sanctioned  by  act  1690,  when  patronage  was  abo- 
lished, and  the  election  was  in  the  heritors  and  elders,  with  the 
consent  of  the  congregation. 

So  that  neither  by  the  law  of  the  Church,  nor  of  the  land,  is 
there  the  least  sanction  or  hint  given  of  a  right  of  Veto^  either  by 
the  congregation  or  heads  of  families.  This  body  of  men  is  not 
recognized  by  any  law,  either  of  the  Church  or  State,  as  distinct 
from  the  congregation  at  large,  till  called  into  existence  by  the 
act  1834. 

I  now  come  to  consider  the  practice  of  the  Church  for  nearly  a 
century.  This  practice  of  the  Assembly  proceeded  under  the 
statutory  law  of  patronage  on  the  one  hand,  and  the  unauthotiz" 
ed  and  assumed  right  by  the  Church,  of  engrafting  on  patronage 
the  form  of  a  Call,  which  was  introduced  and  intended  for  a  dif- 
ferent order  of  things.  The  two  are  certainly  not  very  reconcil- 
able, and  the  Assembly,  for  a  great  number  of  years  endeavoured, 
as  far  as  possible,  to  render  the  two  compatible  with  each  other. 
Now,  how  could  this  be  done  ?  The  Assembly  could  not  repeal 
the  law  of  patronage, — this  was  totally  out  of  their  power.  The 
only  alternative  which  was  in  their  power  was  to  relax  their  own 
usage  as  to  calls,  and,  unless  in  some  very  extreme  cases,  to  sus- 
tain any  call  as  sufficient,  where  there  was  no  relevant  objection 
stated  against  the  presentee.     The  defenders  could  not  deny  in 
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their  pleadings,  that  this  had  undoubtedly  been  the  practice,  and 
spirit  of  the  decisions  of  the  General  Assembly  for  a  long  course 
of  years ; — so  long  and  so  uniform,  that  Sir  Henry  Moncreiff  fairly 
and  explicitly  states,  that  he  considered  the  question  as  set  at 
rest.  This  is  what  he  says  on  piige  94  of  the  small  pamphlet, — 
"  The  controversies  relating  to  patronage  are  certainly  now,  in  a 
"  great  measure,  at  an  end.  And  whether  the  policy  ultimately 
'*  adopted  by  the  Church,  has  been  agreeable,  or  contrary  to  its 
'^  original  constitution,  and  whether  it  is  at  last  to  be  considered 
"  as  wise  or  impolitic, — the  whole  weight  of  government  being 
*^  uniformly  given  to  the  ruling  party,  it  would  be  equally  unwise 
^^  and  inexpedient  to  disturb  the  decisions  of  more  than  half  a 
**  century,  and  to  agitate  the  country  anew  by  controversies,  which, 
<^  with  the  influence  of  government  on  one  side,  would  always 
*  *  have  the  same  termination."^  Here  again  we  have  the  opinion 
of  his  sober  and  practical  mind.  And  yet  this  act  1834  goes  to 
revive,  with  tenfold  virulence,  those  very  controversies  which  he 
thought  were  set  at  rest, — for  this  Veto  goes  infinitely  beyond 
what  the  most  zealous  of  our  former  clergymen  ever  contemplated, 
or  I  believe  would  have  agreed  to. 

But  while  the  defenders  could  not  deny  that  such  had  been  the 
current  of  the  decisions  of  the  Assembly,  they  attempted  to  lessen 
their  weight  and  eflbct  by  a  most  extraordinary  argument,  that 
they  were  not  so  much  to  be  considered  as  the  decisions  of  the  As- 
sembly, as  of  a  particular  party  which  had  contrived  for  years  to 
obtain  a  majority  in  the  Assembly.  If  so,  what  becomes  of  the 
Act  1834  ?  This  then  must  also  not  have  the  weight  of  a  real  Act 
of  the  Church,  but  only  of  another  party,  which  at  present  has  also 
contrived  to  obtain  a  majority  in  the  Assembly. 

But  away  with  such  arguments  on  both  sides !  Both  must  be 
held  as  the  decision  and  acts  of  the  Church,  and,  as  far  as  the  au- 
thority  of  the  Church  goes,  of  equal,  though  of  opposite  autho- 
rity. But  there  is  this  material  difference  between  them, — the 
one  party  supported,  as  it  was  their  duty  to  do;  the  statutory  law  of 
the  land,  and  the  civit  and  patrimonial  rights  of  patrons  establish- 
ed by  that  law  ;  while  the  act  1834  makes  a  direct  attack  on  the 
rights  of  patrons,  and  flies  in  the  face  of  the  law  of  the  land. 

I  now  come  shortly  to  consider  some  of  the  cases  which  have 
been  quoted  to  us.  I  pass  over  those  cases,  where  an  obnoxious 
settlement,  and  the  presentee  under  it,  was  got  rid  of,  by  corre- 
spondence and  compromise  between  the  parties.  No  legal  conclu- 
sion can  be  drawn  from  such  cases,  and  they  never  came,  and 
could  not  come,  under  discussion  in  this  Court. 

But  the  cases  are  numerous,  and  I  need  not  particularize  them, 
in  which  this  Court  found  the  patron  entitled  to  retain  the  stipend, 
as  in  a  vacancy.     Now,  as  I  have  already  said,  the  Court  could 
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not  find  this  without  a  thorough  investigation  and  inquiry  into  the 
proceedings  of  the  Presbytery,  and  a  judgment  that,  in  the  settle- 
ment under  review,  that  body  had  done  wrong,— clearly  establish- 
ing the  control  of  this  Court,  even  in  cases  purely  ecclesiastical  in 
themselves,  but  in  which,  in  the  administration  of  ecclesiastical 
law,  the  presbytery  had  exceeded  their  powers,  and  trenched  on 
and  injured  civil  rights. 

Therefore,  in  my  humble  opinion,  we  have  a  right  to  inquire 
and  decide  whether,  in  this  case,  the  presbytery,  in  the  course  they 
took  of  rejecting  this  pursuer,  Mr  Young,  cmowedly  on  the  single 
ground  of  this  veto^  without  examination  of  his  qualification,  acted 
in  the  proper  discharge  of  their  ecclesiastical  functions,  and  did  not 
injure  his  or  his  patron^s  civil  and  patrimonial  rights. 

In  determining  this  point  in  this  case,  we  are  freed  from  a  dif- 
ficulty which  seems  to  me,  very  unaccountably,  to  have  embarras- 
sed our  predecessors, — I  mean  that  no  other  person  has  been  pre- 
sented and  inducted  by  the  presbytery  into  this  living, — so  that, 
if  we  are  of  opinion  that  the  presbytery  did  wrong,  and  that  we 
can  and  ought  to  give  redress,  we  can  do  so  without  interfering 
with  what  our  predecessors  seem  to  have  considered  as  a  sacred 
character,  which  they  could  not  touch  or  recall, — I  mean  the  cere- 
mony of  ordination  conferred  by  the  presbytery  on  the  minister 
whom  they  had  thus  wrongfully  admitted.  Certainly  this  Court 
could  not  revoke  or  annul  the  ordination :  The  man  would  remain 
an  ordained  minister,  as  contradistinguished  from  a  mere  licentiate, 
with  power  to  administer  the  sacraments,  and  might  officiate  at 
baptism  or  the  Lord^s  Supper  wherever  he  was  invited  to  assist. 
But  it  did  not  necessarily  follow  from  his  ordination,  that  he  must 
hold  and  retain  the  benefice  into  which  he  had  been  illegally  ad- 
mitted. Ministers  are  often  ordained  ad  ministerium  vagunij  as 
I  believe  it  is  called,  as  is  the  case,  I  believe,  with  all  the  mission- 
aries who  are  sent  out  by  the  Church  to  India  and  other  heathen 
countries.  But  how  our  predecessors  came  to  be  of  opinion,  that 
such  a  man's  ordination  should  convert  an  illegal  appointment  into 
a  legal  title  to  the  very  office  into  which  he  had  been  thus  illegally 
intruded,  I  cannot  understand.  In  my  humble  opinion  this  Court, 
having  found  his  admission  to  be  wrong,  should  have  ejected  him 
from  the  benefice,  just  as  they  would  eject  a  tenant  or  any  man, 
who,  on  a  title  found  to  be  illegal,  had  got  into  the  possession  of 
a  house  or  a  farm.  Suppose  a  presbytery,  by  mistake,  (or  if  it 
were  supposable,  even,  in  the  present  temper  of  the  Church,  by  de- 
sign,) to  present,  under  their  supposed /u^  devoltUum^  a  person  to 
a  church  before  the  six  months  allowed  to  the  patron  had  expired : 
In  the  first  place,  if  the  patron  heard  of  this  attempt,  and  applied 
to  this  Court,  I  suppose  your  Lordships  would  not  have  the  least 
hesitation  to  grant  an  interdict  against  the  presbytery  proceeding 
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farther ;  and  if  they  presumed  to  proceed  in  the  face  of  the  inter- 
dict, that  you  would  punish  the  members  of  the  presbytery  who 
concurred  in  the  breach  of  interdict,  as  you  would  do  any  other 
persons  guilty  of  such  a  contempt.  But  suppose,  in  the  face  of 
the  interdict,  they  were  actually  to  proceed  to  ordain  and  induct 
the  man  into  the  benefice,  would  your  Lordships  permit  this  ?  I 
cannot  conceive  it ;  and  if  you  did,  you  would  furnish  the  Church, 
through  its  presbyteries,  and  by  their  own  tortious  and  most  ille- 
g^l  acts,  with  the  means  to  acquire  the  patronage  of  as  many  pa- 
rishes as  they  choose  to  usui^* 

But  we  are  free,  in  this  case,  from  all  embarrassment  of  that  kii;id. 
The  presbytery  hitherto,  I  understand,  has  not  gone  farther  than 
to  reject  the  pursuer ;  so  that  every  thing  remains  open.  Then  the 
question  comes  to  be,  what  ought  we,  and  what  can  we,  do  ?  In 
the  first  place,  to  prevent  farther  wrong,  I  think  we  ought  to  dis- 
charge and  interdict  the  presbytery  from  proceeding  to  admit  any 
other  person  to  this  living ;  and,  secondly,  to  find,  in  terms  of  the 
declaratory  conclusions  of  the  libel,  as  set  forth  in  the  printed  sum- 
mons now  before  us. 

The  first  thing  we  are  asked  to  declare  is,  **  that  the  pursuer, 
**  Mr  Young,  was  legally,  validly,  and  effectually  presented  to 
'*  this  church."'  Surely  of  this  there  cannot  be  a  doubt  It  is  not 
disputed  that  Lord  Kinnoull  is  the  patron  of  the  parish  of  Auch- 
terarder ;  it  is  not  disputed  that  he  presented  in  due  time ;  and, 
lastly,  it  is  not  disputed  that  the  deed  of  presentation  was  in  due 
and  legal  terms. 

The  next  proposition  which  we  are  asked  to  declare  is,  "  that 
^<  the  presbytery  was  bound  to  take  trial  of  the  qualification 
**  of  the  pursuer,  and,  if  found  qualified,  to  receive  and  ad- 
^*  mit  him  to  this  parish,  according  to  latvJ"  Your  Lordships 
will  observe,  that  this  conclusion  is  cautiously  worded.  In 
the  admission  they  are  only  required  to  proceed  ^*  according  to 
^*  lawJ*  This  does  not  preclude  their  proceeding  to  moderate  in 
a  Call,  as  one  of  their  number,  Mr  M^Kenzie  I  think,  required 
them  to  do.  Here,  however,  the  presbytery  acted  consistently, 
for  it  wpuld  have  been  absurd  to  order  a  Call,  after  having  abso- 
lutely  rejected  the  presentee  by  their  previous  veto.  But  they 
choose  to  substitute  this  new  and  unheard  form  of  veto,  for  the  for- 
mer consuetudinary  form  of  a  CalL  This,  I  hold,  neither  the  As- 
sembly nor  the  presbytery  had  a  right  to  do.  The  form  of  Call 
itself,  as  in  connection  with  the  right  of  patronage,  rests  on  very 
doubtful  authority.  It  has  no  sanction  in  law  but  long  usage,  and 
certainly  the  Church  has  no  right  to  abandon  it,  and  substitute 
another  form  in  its  place.  If  the  form  of  Call  is  given  up,  then  pa*, 
tronage  will  stand,  as  it  did  originally,  without  any  check  or  limitar^ 
tion,  except  as  to  the  personal  qualification  of  the  presentee. 
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The  summons  then  proceeds  to  have  it  found  in  substance, 
That  the  rejection  of  the  pursuer,  without  examination,  and  on  the 
ground  of  this  veto  alone,  was  illegal,  and  injurious  to  the  patrimo- 
nial rights  of  the  pursuer,  and  contrary  to  the  provisions  of  the 
statutes  and  laws  libelled.  /  am  most  clearly  of  that  opinion^  and 
that  we  are  entitled  so  to  declare.  ^ 

Then  the  summons  proceeds,  that  if  the  presbytery  persist  in 
refusing  to  take  trial  of  the  pursuer,  and,  if  qualified,  to  admit 
him,  that  he,  Mr  Young,  shall  have  right  to  the  stipend,  manse, 
and  glebe,  for  crop  1835.  Now,  as  to  this  I  have  doubt,  be- 
cause the  law  is  silent  on  this  head ;  and  the  only  remedy  given 
by  the  statutes  is,  that  the  patron  shall  have  right  to  retain  the 
stipend,  as  in  a  vacancy. 

And  then  there  is  a  clause,  to  have  the  presbytery  and  collector 
of  the  widows'  fund  ordained  not  to  trouble  and  molest  the  pursuer 
in  the  enjoyment  of  the  stipend /or  his  life.  Of  this,  of  course,  I 
have  also  doubts ;  but,  on  the  other  hand,  I  have  as  little  doubt, 
that  no  other  person  ever  can  have  a  legal  right  to  the  stipend, 
unless  the  pursuer  is  rejected  on  examination,  as  not  properly 
qualified. 

As  to  the  widows'*  fund,  that  is  not  before  us.  No  appearance 
was  made  for  the  Collector ;  and  if  we  find  that  the  patron  has  right 
to  retain  the  stipend,  it  will  be  for  the  purposes  authorized  hy  law ; 
and  if  the  Collector  thinks  he  has  a  right  to  claim  it,  he  can  do  so^ 
and  if  found  entitled  to  it,  the  patron  must  pay  it  over  to  him,  and 
not  apply  it  in  any  other  manner. 

Such,  my  Lords,  is  my  opinion,  which  I  have  not  formed  till 
after  a  very  careful  study  of  the  subject  in  my  own  closet,  subject 
always  to  what  I  may  learn  from  the  superior  learning  and  abili- 
ties of  your  Lordships. 
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Tuesday^  February  27. 


THE  LOlin  PRESIDENT. "  LORD  GILLIES." 


Lord  Gillies. — My  Lord — I  entirely  concur  in  the  opinion 
which  has  now  been  delivered  by  your  Lordship,  and  generally  in 
the  sentiments  you  have  so  well  expressed  ;  and  that  I  may  not 
weaken  their  force,  I  shall  endeavour,  as  far  as  possible,  to  avoid 
any  repetition  of  them. 

This  is  represented  to  be  a  case  of  great  importance,  and  it 
certainly  has  received  all  the  attention  and  consideration  which  its 
importance  deserves.  We  have  been  favoured  from  the  Bar  with 
an  argument  of  unprecedented  length,  and  displaying  on  both 
sides  the  greatest  talent,  learning,  and  eloquence. 

The  Act  of  Assembly,  of  which  we  have  heard  so  much,  is  en- 
titled,  erroneously  I  think,  an  Act  on  the  Calling  of  Ministers ; 
and  as  to  the  practical  consequences  of  it  in  the  present  case,  the 
defenders,  in  the  course  of  their  argument,  have  asked.  Are  you 
by  your  judgment  to  render  the  Call  a  mockery  ? — In  answering 
this  question  I  would  begin  by  asking  another  of  the  same  sort. 
Is  patronage  to  be  rendered  a  mockery  ? — using  this  word  in  the 
sense  in  which  the  defenders  have  used  it,  when  speaking  of  the 
Call.  What  is  a  Call  ?  This  question  has  often  been  asked,  but 
has  never  yet  been  distinctly  answered.  Its  history  is  buried  in 
obscurity.  It  seetns  to  have  been  the  creature  of  practice, — diffe- 
rent at  different  times.  My  friend  the  Solicitor  owned  his  ina- 
bility to  point  out  any  express  authority  for  it,  but  said  that  it  is 
law.  If  it  be  law,  it  is  practice  alone  that  has  made  it  sa  This 
is  admitted,  and  if  so,  it  must  be  regulated  and  controlled  by  the 
practice  to  which  it  owes  its  existence.  Now  we  know  with  cer- 
tainty, that  for  more  than  half  a  century,  what  is  termed  an  active 
Call,  u  e,  a  popular  call  by  a  majority,  has  never  been  required. 
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And  the  Call  fias  been  practically  a  mockery,  as  the  defenders 
term  it.  Nothing  we  do  can  make  it  a  mockery,  more  than  it  has 
been  made  by  the  Assembly  itself. 

What  is  patronage,  is  not  a  question.  We  all  know  what  it  is, 
—a  valuable  patrimonial  right  secured  by  statute,  existing  for  ages 
with  some  temporary  interruptions,  and  which  the  patron  holds  by 
a  tenure  as  sacred  as  he  holds  his  property,  or  the  lands  to  which 
it  may  be  attached,  if  feudalised,  as  it  may  be,  and  often  is.  It 
is  bought  and  sold.  It  is -a  subject  of  commerce,  and  has  often 
been  sold  under  the  authority  of  this  Court.  A  society,  calling 
itself  the  Anti-Patronage  Society,  is  said,  within  these  few  years, 
to  have  purchased  several  patronages. 

It  is  said  to  be  a  trust,  and  truly,  for  all  our  property,  all  the 
gifts  of  nature  and  Providence,  are  held  by  us  in  trust,  and  we 
shall  all  have  to  account  for  the  use  we  make  of  them. 

To  a  certain  degree,  patronage,  fi^om  the  nature  of  the  thing, 
partakes  more  of  a  trust ;  but  in  so  far  as  it  does  so,  the  law  has 
adjected  to  it  certain  qualifications  and  conditions,  intended,  and 
sufficient  to  prevent  its  abuse.  The  patron  must  have  some  qua- 
lifications. The  presentee  must  have  other  qualifications,  of  which 
the  presbytery  is  to  judge ;  and  the  latter  are  such,  if  the  Church 
does  its  duty,  as  to  preclude  any  abuse  of  the  right  of  patronage. 
That,  by  a  judgment  in  favour  of  defenders,  patronage  would  be 
Tendered  a  mockery,  is,  I  conceive,  undeniable.  What  is  a  right 
of  which  the  exercise  may  be  prevented,  or  defeated,  by  the  arbi- 
trary will  of  a  third  party  ?  The  situation  and  powers  of  the  pa- 
tron, will  become  analogous  to  those  of  the  chapter  in  the  election 
of  a  bishop.  It  belongs  to  the  chapter  to  elect,  but  I  understand 
that  it  can  elect  only  one  individual, — ^the  person  recommended 
by  the  sovereign.  So  the  patron  may  present,  but  any,  and  every 
individual  whom  he  presents,  may  be  rejected. 

Now  if  the  question  be  put,  whether  the  CaU  is  to  be  rendered 
or  continued  a  mockery,  or  whether  patronage  is  to  be  rendered  a 
mockery,  I  have  no  hesitation  in  diinking,  that  the  Call  must 
yield  to  the  presentation ;  and  I  would  at  once  say,  let  not  patro- 
nage be  abolished,  or  defeated,  but  let  the  Call  continue  to  be,  what 
it  has  been  for  the  last  fifty  years,  a  mere  piece  of  form. 

On  looking  to  the  history  of  the  case  it  will  be  found,  that  every- 
thing was  quite  regular  as  to  the  presentation*  The  patron^s  right 
to  present  is  admitted.  And  of  presentee,  the  most  ample  certi- 
ficates were  given  in  reference  to  his  qualifications  and  fitness. 
Accordingly,  the  presbytery,  so  far  sustain  the  presentation.  They 
sustain  it,  but  only  so  far  sustain  it.  This  is  a  novelty^  and  to 
me  appears  to  be  illegal. 

The  presbytery  then,  gave  an  opportunity  to  the  male  heads  of 
families  whose  names  stand  in  the  roll,  to  give  in  special  objec- 
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tions  or  dissents :  but  it  is  stated  in  their  minute,  that  no  special 
objections  were  given  in.  Now,  suppose  that  special  objections  had 
been  given  in  by  a  large  proportion  (say  two-fifths)  of  the  heads 
of  families,  and  that  those  objections  had  been  declared  insufficient 
by  the  presbytery,  fiut  that  afterwards,  the  objectors  being  join- 
ed by  others,  sufficient  on  the  whole  to  make  a  majority,  had 
lodged  arbitrary  dissents,  it  does  appear  to  me  that  the  presby- 
tery would  have  been  placed.in  an  awkward  predicament,  in  sustain- 
ing  the  dissents  of  those,  whose  reasons  of  dissent  they  had  pre- 
viously disallowed.  Ultimately  a  majority  did  lodge  and  adhere 
to  arbitrary  dissents,  on  which  the  presbytery  reject  Mr  Young. 

It  seems  to  be  admitted  that  this  rejectionwas  altogether  illegal , 
and  unwarrantable,  but  for  the  Act  of  Assembly  1834,  commonly 
called  the  Veto  Act.  On  this  alone  it  is  defended.  Why,  I 
know  not,  for  if  it  be  true  that  this  Court  has  no  jurisdiction,  and 
that  the  only  redress  was  by  appeal  to  the  supreme  Church  Court, 
and  that  their  judgment  is  final,  then  the  rejection  by  the  pres- 
bytery, under  the  same  circumstances,  would  have  been  as  effec- 
tual without,  as  with,  the  Veto  Act : — I  mean  as  eifectual  in  this 
Court.  As  it  is,  however,  the  Veto  Act  is  the  sole  defence  on  the 
merits,  against  this  action. 

In  these  circumstances,  it  appears  to  me  that  there  are  four 
questions  for  consideration. 

1.  Was  this  act  ultra  vires  of  the  Assembly? 

2.  Is  the  power  of  the  Assembly  to  make  such  an  act,  sanction- 
ed or  fortified  by  pre-existing  laws,  or  general  principles  of  church 
law  ? — I  mean  principles  recognized  by  statute,  or  by  judgments  of 
civil  courts.  Or,  on  the  contrary,  is  it  not  incoitsistent  with,  and  a 
violation  of,  those  laws  established  by  Church  and  State. 

3.  Is  the  jurisdiction  of  this  Court  excluded  in  such  a  case  ?  Is 
there  any  rule  or  principle  by  which  the  party  against  whom  (eof 
cancesaia)  injury  is  done  or  threatened,  is  precluded  from  obtain- 
ing redress,  or  protection  against  such  injury,  from  this  Court  ? 

4.  Is  this  Summons  properly  laid  for  obtaining  such  protection 
or  redress?  These  questions  run  into  each  other;  and  I  shall  not 
attempt  to  preserve  a  distinct  separation  of  them. 

I  Jirst  proceed  to  consider  If  this  act  is  or  is  not  tUtra  vires. 
The  Assembly  claims  legislative  power,  or  rather  such  a  claim 
is  broadly  stated  by  the  defenders  in  behalf  of  the .  Assembly. 
That  the  Assembly  by  its  acts  or  resolutions  may  regulate  the 
doctrine  and  discipline  of  the  Church  is  true,  and  such  acts  and 
resolutions  are,  in  all  cases,  to  be  treated  with  great  respect.  The 
power,  or  rather,  as  I  think  it  may  more  properly  be  denominated, 
the  privilege  of  the  General  Assembly,  in  so  far,  does  not  seem  to 
be  disputed.  But  the  argument  of  the  defenders  was  not  thus  li- 
mited. They  maintain  that  the  Assembly  is  a  legislature,  and  has 
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legislative  powers.  This  is  a  great  assertion  of  power.  There  is  a 
'Legislature  in  this  country,  and  I  don^t  well  see  how  two  legisla- 
tures can  co-exist  This  legislative  body  is  certainly  subordinate 
to  the  other.  But  as  the  existence  of  two  legislative  bodies  with 
equal  powers  seems  to  be  impossible,  so,  I  think  it  appears  a  sole- 
cism to  hold,  that  there  are  two  separate  legislative  bodies,  of  which 
one  is  subordinate  to  the  other.  If  so,  the  latter  may  make  laws 
which  are  good  and  binding,  until  altered  by  the  former.  It  was 
accordingly  said,  that  if  this  act  was  to  be  altered,  or  denied  effect 
to,  it  could  only  be  so  by  the-  authority  of  Parliament.  Such  a 
state  of  things,  I  own,  seems  to  me  irreconcilable  with  the  exist- 
ence of  any  judicial  power  in  the  country. 

But  it  is  said,  that  this  act  relates  purely  to  matters  ecclesiasti- 
cal, and  is,  therefore,  within  the  power  of  the  Assembly. 

Whether  it  has  such  power,  I  stop  not  at  present  to  inquire.  But 
can  it  be  said  that,  if  in  legislating  on  matters  ecclesiastical,  they  in- 
jure or  annihilate  the  civil  patrimonial  rights  of  an  individual,  he 
can  have  no  redress  or  protection  from  the  Supreme  Civil  Court 
against  such  injury,  because  the  act  relates  to  matters  ecclesiasti- 
cal, and  bears  to  be  only  a  regulation  of  Church  discipline  ? 

The  deposition  of  ministers,  the  defenders  assert,  is  a  matter 
purely  ecclesiastical.  Sui)pose  the  Assembly  to  declare,  not  that  no 
man  should  be  intruded^  but  that  no  man  should  be  retained,  in  a 
parish  against  the  will  of  the  people,  and  then  to  make  a  law  giving 
powers  accordingly  to  the  heads  of  families,  to  lodge  arbitrary  dis- 
sents, and  directing  the  presbytery  to  give  effect  to  such  dissents  by 
deposing  or  depriving  the  minister  of  the  parish. 

This  is  not  so  unreasonable  as  the  great  principle  or  alleged 
fundamental  law  of  non-intrusion,  for  the  people  are  better  qualified 
to  say  whether  he  should  be  retained,  than  whether  he  should  be 
appointed^  because  tl^ey  have  experience  to  guide  them  in  the  one 
case  and  not  in  the  other. 

But  in  such  a  case,  I  ask,  whether  your  Lordships  would  hesi- 
tate in  giving  redress  or  protection  to  the  person  thus  attempted  to 
be  ejected  from  his  living?  or  whether  such  ejection  would  be  effec- 
tual, because  done  in  compliance  with  an  Act  of  Assembly  relative 
to  matters  ecclesiastical  ?  Attend  to  the  probable  situation  o{&  pres- 
bytery in  such  a  case, — compelled  to  depose  a,  man  known  to  them- 
selves to  be  highly  qualified — to  be  the  best  minister  within  the 
whole  range  of  the  Church  of  Scotland. 

Such  a  case  would  be  a  very  hard  one, — but  is  not  this  nearly,  or 
equally  so  ?  The  presentee  has  spent  his  life  and  his  means  in 
qualifying  himself  for  a  situation,  for  vihich  this  presbytery  may 
know  that  he  is  qualified,  but  which  he  is  prevented  from  obtain- 
ing by  an  arbitrary  veto.  His  reasonable  expectations  are  thus 
disappointed.  Greater  hardship  cannot  easily  be  figured,  nor 
greater  injustice.     The  appointment  is  lost,  and  his  future  pros- 
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pects  are  destroyed,  for  rejection  by  one  parish  will  probably  lead 
to  his  rejection  by  another. 

But  I  think  that  the  defenders  in  the  greater  part  of  their  ar- 
gument betray  strong  doubts  of  the  legislative  powers  which  they 
assert.  They  have  referred  throughout  to  the  former  and  pre- 
viously existing  law  of  the  Church.  Jb'or  what  purpose  ?  To  show 
that  a  law  made,  as  they  say,  by  a  competent  legislature  is  valid. 
Surely  this  is  unnecessary.  Whatever  had  been  the  laws  of  the 
Church,  it  was  competent  for  the  Assembly  to  alter  them,  or  to 
make  new  laws  that  are  inconsistent  with  them.  1  say  this  on  the 
supposition  that  this  act  is  purely  of  an  ecclesiastical  nature,  as 
the  defenders  assert ;  and  if  this  assertion  be  correct,  and  legisla- 
tive power  be  conceded  to  them,  then  it  is  absurd  to  refer  to  for- 
mer laws  in  support  of  this  act. 

But  perhaps  former  laws  are  referred  to  as  proving  that  this 
act  relates  to  a  purely  ecclesiastical  matter^  and  that  it  is  there- 
fore fortified  and  sanctioned  by  those  laws.  As  to  this  afterwards, 
as  it  is  more  properly  embraced  in  the  second  question  to  be  con- 
sidered. 

For  the  origin  and  history  of  the  Veto  Act,  I  refer  to  the  statement 
of  the  defenders.  After  mentioning  the  numerous  judgments  of  the 
Assembly,  by  which  presentations  were  sustained  and  calls  disregard- 
ed, they  say  in  their  pleadings,  ^'  Gradually,  however,  the  opinion 
**  gained  ground  that  the  decisions  which  had  been  pronounced  for 
"  a  considerable  period  on  questions  of  disputed  calls,  were  contrary 
**  to  law."  Again,  "  when  the  Assembly  was  once  convinced  that 
•  "  the  train  of  decisions  had  been  erroneous^  it  might  have  been 
"  competent  for  the  Church  Courts  to  have  altered  their  mode  of 
"  proceeding,  sub  silentio  ;  that  is,  to  have  disregarded  the  autho^ 
*'  rity  of  the  more  recent  decisions  ;  and  to  have  returned  to  the 
"  course  which  had  been  pursued  during  the  stricter  period  of 
*'  her  history."  And  again,  "  But  the  Church  is  a  legislative  as 
^'  well  as  a  judicial  body.  Some  respect  was  held  to  be  due  to  a 
**  aeries  rerum  judicatarum^  however  e7'roneous  the  majority  of 
"  the  Court  had  come  to  think  those  judgments  had  been  J*'' 

Here  again  it  is  said  that  the  General  Assembly  is  a  legislative 
body.  So  is  every  corporation.  For  the  nature  and  extent  of  its 
I^islative  powers,  I  turn  to  Bankton,  Vol.  ii.  p.  592,  who  there 
says,  "  The  jurisdiction  of  the  General  Assembly  is  either  consti- 
^'  tutive  or  judicial.  The  first  consists  in  making  acts  and  can* 
<<  ons  ordering  the  method  of  proceeding  in  matters  before  them, 
**  and  other  affairs  touching  the  discipline  and  government  of  the 
**  Church,  in  the  same  manner  as  other  corporations  make  bye- 
"  LAWS.'""  Not  legislative  but  constitutive  powers,  are  assigned  to 
it  by  Bankton.  Thus  its  power  is  just  that  of  making  bye- laws, 
—a  privilege  (properly  speaking)  of  corporations.  Every  corpo- 
ration has  privileges.    The  power  of  making  bye-laws  is  one  of  its 
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privileges.  I  certainly  mean  and  wish  to  say  nothing  disrespect-  < 
fill  to  the  Assembly.  On  the  contrary,  I  feel  great  regard  anA 
veneration  for  it.  It  holds,  and  properly  holds,  a  high  place  in  our 
constitution  ;  but  as  to  its  legislative  powers,  I  humbly  think  with 
Bankton,  that  they  are  just  analogous  to  the  powers  or  privileges 
of  corporations  generally,  to  make  bye  laws.  Its  laws  arc  perfectly 
good,  if  they  are  completely  Consistent  with  the  law  of  the  land, 
and  do  not  interfere  with  civil  rights, — ^but  good  for- nothing,  if 
inconsistent  in  any  degree  with  either.  Good  also,  if  ratified  by 
Parliament — as  are  the  bye  laws  of  the  town  of  Edinburgh,  and 
other  corporations. 

But  what  was  the  law  at  the  date  of  this  act  ?  It  is  €LdmUied 
that  there  had  been  a  train  of  decisions  for  a  long  course  of  years 
— a  series  rerum  judicatarum — by  which  settlements  were  made 
or  sustained,  without,  or  with  only  vl  pro  forma  Call. 

Sir  Henry  Moncreiff  says,  p.  81,  "  But  the  principle  was  ulto- 
*^  mately  avowed  and  adhered  to,  that  a  presentation  to  a  benefice 
'*  was  in  all  cases  to  be  made  eflectual,  independent  of  the  merits 
**'  of  the  Call  or  concurrence.  Cases,  as  has  been  already  stated, 
^'  have  sometimes  occurred,  in  which  presentees  have  been  set 
**  aside.  But  this  can  scarcely  be  shown  to  have  happened  in  Dr 
^<  Robert8on''s  management,  merely  from  defects. in  the  concur- 
"  rence  from  the  parish."  And  again,  at  p.  84,  he  says,  "  The 
"  great  majority  of  the  Church  are  convinced  that  the  system  of 
**  patronage,  so  long  resisted  in  the  church  courts,  is  at  last  com- 
*^  pletely  established.  Even  many  of  those  individuals  who  held 
^^  a  different  doctrine  thirty  or  forty  years  ago,  do  not  think  it  ex- 
*^  pedient  in  the  present  times,  to  revive  a  controversy  which  such 
<'  a  long  series  of  decisions  in  the  Supreme  Court  is  held  to  have 
**  settled.'' 

But,  long  before,  the  law  was  considered  as  settled — thus,  in  the 
Lanark  case,  it  was  argued  on  the  part  of  Dick,  that  *'  there  is  a 
^*  wide  difference  betwixt  a  single  presentee,  and  that  of  compet- 
**  ing  presentees.  In  the  former  case  the  presbytery  cannot  over- 
^^  look  a  presentation  and  settle  a  Church  by  a  popular  Call,  which 
'*  would  be  a  gross  contempt  of  the  laws  of  the  land.^  Of  this 
contempt  I  think  the  defenders  have  been  guilty.  What  was  the 
law  of  the  land,  is  still  the  law  of  the  land^  except  as  altered  by 
the  Assembly.     Can  it  alter  the  law  of  the  land  ? 

This  argument  for  Dick  is  not  authority ;  but  I  quote  it  to  show 
the  understanding  of  civilians  as  to  the  law  even  in  1752.  The 
paper  was  drawn  by  President  Craigie.  From  that  period  down 
to  the  year  1834,  there  has  been  a  series  of  judgments  in  confor- 
mity to  this  doctrine.  If  this  does  not  settle  the  law,  what  does  ? 
There  is  written  and  unwritten,  statute  and  common.  Howis  the  last 
expounded,  or  known,  but  by  the  general  understanding  of  the  coun- 
try, and  above  all  by  the  reports  and  decisions.     Blackstonc,  v.  i. 
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p.  68-69)  says,  '^  It  is  an  established  rule  to  abide  by  former  pre- 
^«<  cedents,  where  the  same  points  come  again  in  litigation  :  as  well 
"  to  keep  the  scale  of  justice  even  and  steady,  and  not  liable  to 
"  waver  with  every  new  Judge^s  opinion ;  as  also  because  the  law 
^"^  in  that  case  being  solemnly  declared  and  determined,  what  be- 
^*  fore  was  uncertain  and  perhaps  indifferent,  is  now  become  a  per- 
^*  manent  rule,  which  it  is  not  in  the  breast  of  any  subsequent 
^*  Judge  to  alter  or  vary  firom,  according  to  his  private  sentiments : 
*'  he  being  sworn  to  determine,  not  according  to  his  own  private 
**  judgment,  but  according  to  the  known  laws  and  customs  of  the 
*^  land;  not  del^ated  to  pronounce  a  new  law,  but  to  maintain 
*^  and  expound  the  old  one,^  &c. 

The  series  of  decisions  are  here  of  the  more  importance,  when 
you  attend  to  the  ground  on  which  they  rest,  viz.  that  they  were 
a^eeable  and  in  conformity  with  civil  law.  The  Assembly  disre- 
garded the  Call  and  obeyed  the  presentation,  because  such  was  the 
law  of  the  land,  and  by  that  law  they  were  bound.  The  whole 
of  the  defenders^  argument  strengthens  this  view  of  the  case.  The 
Assembly  is  by  them  represented  as  always  friendly  to  Calls — 
active  Calls.  But  such  were  dispensed  with,  and  why  ?  because 
the  law  of  the  land  was  in  favour  of  presentations. 

But  it  seemed  to  be  argued,  that  decisions  of  the  Assembly 
were  not  those  of  the  body  itself,  but  of  the  ruling  party  at  the 
time,  led  by  Dr  Robertson.  Of  this  eminent  person,  a  life  has 
been  wrote  by  Dugald  Stewart,— a  work  which  no  one  can  read 
without  regretting  when  he  comes  to  its  end  :  It  may  truly  be  said 
of  it — and  there  cannot  be  higher  praise, — that  it  is  worthy  of  its 
subject  and  worthy  of  its  author :  It  has  just  one  fault, — ^it  is  too 
short,— a  complaint  not  often  made  against  books  or  speeches. 
In  that  work  I  find  the  following  passage : — ^^  The  circumstances 
*'  understood  to  be  necessary  for  constituting  an  adequate  call,  were 
^*  unsusceptible  of  a  precise  definition.  The  unanimous  consent  of 
**  the  landholders,  elders,  and  heads  of  families^  was  seldom  to  be 
^^  looked  for ;  nor  was  even  an  absolute  majority  considered  as  in- 
^^  dispensable,  if  the  concurrence  afforded  a  reasonable  prospect  of 
*^'  an  harmonious  and  useful  settlement.  This  principle  of  deci- 
*^  sion  was  so  vague  in  itself,  and  so  arbitrary  in  its  application, 
^^  that  much  was  left  in  the  church  courts  to  the  private  judgment 
^*  of  individuals,  and  much  to  the  prejudices  and  passions ;  while 
*^  the  people,  finding  that  a  noisy  and  strenuous  opposition  seldom 
^'  failed  of  success,  were  encouraged  to  prosecute  their  object  by 
*^  tumult  and  violence.  Many  of  the  clergy,  considering  it  a  mat- 
*^  ter  of  conscience  not  to  take  any  share  in  the  settlement  of  an 
^^  obnoxious  presentee,  refused  on  such  occasions  to  carry  into  exe- 
*^  cution  the  orders  of  their  superiors ;  and  such  was  the  temper 
"  of  the  times,  that  the  leading  men  of  the  Assembly,  although 
*^  they  wished  to  support  the  law  of  the  land,  found  themselves 
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^^  obliged  to  have  recourse  to  expedients  j  imposing  slight  censures 
^'  on  the  disobedient,  and  appointing  special  committees  (whom  it 
"  was  found  sometimes  necessary  to  protect  by  a  military  force,) 
*^  to  discharge  the  duties  which  the  others  had  declined.^  This 
passage  I  at  first  supposed  to  be  wrote  by  Mr  Stewart, — a  mis- 
take occasioned  by  the  mode  in  which  the  work  is  printed ;  but  I 
have  since  discovered  that  its  author  is  Dr  George  Hill,  and  Mr 
Stewart  declines  giving  his  own  sentiments  on  the  subject.  But 
still  though  it  may  be  truly  said  that  these  decisions  were  those  of 
the  ruling  party,  they  are  those  of  the  Court, — a  Supreme  Court — 
and  latterly  almost,  if  not  entirely  unanimous.  If  this,  however, 
forms  any  objection  to  their  authority,  possibly  the  same  objection 
might  be  stated  to  the  Veto  Act^  for  that  also  is  but  the  act  of  the 
ruling  party  for  the  time. 

But  what  is  this  act  ?  We  are  not  called  upon  to  judge  of  its 
expediency.  The  question  is,  if  it  be,  or  be  not,  ultra  vires  of  the 
Assembly?  But  in  judging  of  this  question,  I  am  entitled  and  bound 
to  look  at  its  provisions,  and  wh6n  I  do  so,  L  in  the  first  place,  find 
that  it  introduces  a  new  element  of  government  into  the  law  of  the 
country,  in  so  far  as  it  empowers  the  heads  of  families,  or  a  ma- 
jority of  them,  to  interpose  an  arbitrary  veto  in  matters  directly 
affecting  the  rights  and  interests  of  others,  and  bestows  the  veto  on 
persons  who  have  no  legal  title  to  object  to  presentation.  This  is 
anew  power,  and  that  new  power  is  given  to  new  parties — I  mean 
persons  not  known  or  acknowledged  to  have  any  right  to  interfere, 
— actually  found  to  have  no  title  to  object  to  the  presentation  or  set- 
tlement. This  was  expressly  decided  in  the  Kiltariity  case,  to  be 
afterwards  noticed ;  and  yet  on  those  persons,  in  the  settlement  and 
ordination  of  a  presentee,  there  is  bestowed,  by  this  act,  an  impe- 
rative, uncontrollable,  final,  and  arbitrary  veto. 

,This  veto  I  conceive  to  be  unconstitutional^  and  inconsistent 
with  principle,  political  and  moral.  No  such  thing  is  known  in 
our  laws,  or,  so  isx  as  I  am  aware,  in  the  laws  of  any  country  since 
the  establishment  and  existence  of  the  tribunation  power  in  Rome. 

The  sovereign  of  this  kingdom  has  been  said  to  have  a  veto^  but 
incorrectly : — ^The  sovereign  is  one  branch  of  the  legislature,  and 
his  consent  to  any  law  is  necessary : — As  well  might  it  be  said  that 
the  House  of  Commons,  in  rejecting  a  bill  passed  by  the  Lords, 
exercised  a  veto. 

A  man  may  do  with  his  own  what  he  chooses.  He  may,  with- 
out giving  reasons,  us«  it  or  abuse  it,  according  to  his  inclination. 
Where  there  is  slavery  the  slave-owner  may  command,  or  prohibit, 
orpunish,as  hepleases.  Statpro  rationevoluntasy  wasthemaxim  on 
wlych  slaves  were  ruled,  or  rather  tyrannized  over  and  tortured  at 
Home.  But  I  lament  to  see  this  maxim,  in  any  situation  or  circumstan- 
ces, adopted  by  the  people  of  Scotland,  and  sanctioned  and  counte- 
nanced by  the  General  Assembly  of  our  national  Church.     I  said, 


LORD  GILLTES'S  SPEECH.  29 

and, — with  all  submission,  and  certainly  not  meaning  to- give  the 
smallest  offence, — I  must  repeat,  that  in  this  respect,  the  act 
appears  to  me  at  least,  not  to  be  easily  reconcilable  with  moral 
principle.  The  power  it  gives  is  of  the  worst  and  most  odious  sort, 
— a  power,  not  to  choose,  but  to  reject.  Such  is  the  main  provi- 
sion of  this  act, — the  provision  by  which  its  efficacy  is  secured.  It 
gives  to  the  people,  not  a  power  to  elect,  for  they  have  no  right  of 
election,  but  a  power  to  declare  their  disapprobation  or  dislike ^  and 
to  give  effect  to  that  disapprobation  by  an  absolute  and  final  re- 
jection of  the  presentee,  however  worthy  and  well  qualified.  There 
is  recorded  a  saying  of  black  witches,  meaning  those,  probably, 
who  were  deemed  the  most  wicked  and  depraved  of  that  unhappy 
and  misguided,  but  innocent  and  most  persecuted  class  of  human 
beings,  that  they  had  power  to  do  hurt,  but  no  power  to  do  good. 
Now,  really  the  people  seem  placed  in  a  similar  situation :— They 
may  condemn,  but  cannot  approve ;  they  may  hiss,  but  cannot  ap» 
plaud.  I  do  not  think  this  a  good  power  for  the  people  to  exer- 
cise, even  if  it  were  legal. 

But,  secondly y  the  act  of  Assembly  18d4i  is  liable  to  this  objec- 
tion. It  is  maintained,  how  truly  I  shall  afterwards  consider,  that 
the  fundamental  law  is,  that  no  one  shall  be  intruded  upon  a  con- 
gregation contrary  to  the  will  of  the  people.  This  has  been  called 
**  the  great  principle"  on  which  the  Assembly  proceeded,  and  by 
which  its  proceeding  is  justified. 

Now,  to  such  an  act,  it  seems  to  be  a  fatal  objection,  that  it  ma- 
nifestly and  avowedly  violates  and  subverts  the  rule.or  principle  on 
which  its  authority  rests.  For  I  find  that  it  is  provided  by  the 
17th  regulation,  "  That  cases  of  presentation  by  the  presbytery 
"  jwre  devolutOf  shall  not  fall  under  the  operation  of  the  regula- 
"  tions  in  this  and  the  relative  act  of  Assembly,  but  shall  be  pro- 
"  ceeded  in  according  to  the  general  laws  of  the  Church  applicable 
"  to  such  cases.*"  From  this  it  is  clear,  that  a  person  may  be  in- 
truded  on  the  congregation  when  the  presentation  comes  to  be  ex- 
ercised ^'wre  devoluto  by  the  presbytery, — for  the  people  have  no 
veto  against  their  presentee.  Thus  on  the  face  of  this  act,  there 
appears  a  provision,  which  violates  and  outrages  the  very  principle 
on  which  it  is  professed  to  be  founded. 

Of  this  measure,  I  cannot  so  well  express  the  view  in  which  it 
strikes  me,  as  by  repeating  the  answer  made  by  my  learned,  ac- 
complished, and  excellent  brother,  when  questioned  before  the 
Committee  of  Parliament  as  to  a  scheme,  called  Crosbie's  scheme, 
and  said  to  be  the  worst.  "  It  is  assuredly  altogether  speculative. 
"  Nobody  can  say  that  it  ever  existed  in  the  Church  of  Scotland. 
**  Nobody  can  say  that  it  ever  existed  in  any  established  church. 
^^  Nay,  nobody  can  say,  so  far  as  I  am  aware,  that  it  ever  existed 
**  in  any  Secession  or  Voluntary  Church.  It  is  absolutely  without 
"  precedent, — utterly  unknown  to  all  experience.     Then  it  is  a 
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*^  scheme  which,  accordiDg  to  my  view  of  it,  supersedes  the  pres- 
^^  bytery,  and  supersedes  the  kirk-session,  and  supersedes  the  he- 
«  ritors.^ 

As  to  this  claim  of  legislative  power,  T  have  one  observation  yet 
to  make.  If  the  claim  is  good,  there  is  a  union  in  the  same  body 
of  judicial  and  legislative  power.  This  is  reprobated  by  every  politi- 
cal writer.  I  am  aware  of  the  Barrier  Act,  requiring  the  concurrence 
of  the  presbyteries ;  but  that  does  not  affect  my  argument.  If  the 
General  Assembly  of  the  Church  combines  the  legislative  with  the 
judicial  power,  and  if  its  judgments  must  take  end  in  it  as  a  court, 
then  its  power  is  indeed  supreme  and  unexampled.  But  it  is  siud 
that  this  is  only  in  matters  ecclesiastical,  which  obviates  the  dan- 
ger. But  to  what  cases  do  they  apply  the  above  term  ?  Why,  to 
all  cases  in  which  the  Church  is  in  any  way  or  degree  concerned, 
—to  all  cases  affecting  the  discipline  or  government  of  the  Church. 
And  €dl  such  cases,  however  deeply  involving  civil  and  patrimonial 
rights,  are  maintained  to  be  subject  to  the  laws  of  the  General 
Assembly,  which  laws,  again,  are  to  be  administered  and^Siuifly 
judged  of  by  the  Church  courts.  I  hold  the  converse  of  this  doc- 
trine to  be  true ;  and  that  the  Assembly,  in  regulating,  or  affect- 
ing to  regulate,  the  discipline  of  the  Church,  has  no  power  to  make 
any  law  by  which  civil  and  patrimonial  rights  are  invaded ;  and  if 
such  are  notwithstanding  made,  that  they  are  tUtra  viresy  and 
that  it  belongs  to  the  Civil  Court  to  afford  redress  or  protection 
against  them. 

One  observation  more  on  the  legislative  power  of  Assembly. 
The  executive  power,  the  Sovereign,  is  one  branch  of  the  LiCgisla- 
ture.  But  the  General  Assembly  is  independent  of  the  Sove- 
reign, whose  consent  is  not  required  to  any  of  its  acts.  There  is 
no  known  mode,  or  form,  in  which  his  consent  can  be  asked  or 
given  to  them.  Now  recollect,  that.'on  his  accession,  the  Sovereign 
must  swear,  that  he  shall  inviolably  maintain  and  *^  preserve  the 
''  aforesaid  settlement  of  the  true  Protestant  religion,  with  the 
^'  government,  worship,  discipline,  rights,  and  privileges  of  this 
^*  Church,  as  established  by  the  laws  of  this  kingdom.^ 

So  far  as  depends  on  Parliament,  the  Sovereign  can  properly 
and  safely  take  such  an  oath.  The  existing  laws  are  known  to  him. 
These  laws  may  be  altered,  or  other  laws  made  for  the  manifest  be- 
neJU  of  the  subject ;  but  such  can  only  pass  with  consent  of  the 
Sovereign.  With  the  Assembly's  legislation  it  is  otherwise.  It 
may  make  laws  withoi^  the  consent  of  the  Crown,  and  those  laws 
made  without  his  consent,  and  perhaps  contrary  to  his  will,  he 
yet  must  swear  that  he  will  maintain  and  preserve. 

j[  state  this  as  showing  the  extraordinary  and  extravagant  con- 
sequences that  may  result  from  acknowledging  in  the  Assembly 
any  legislative  power  beyond  that  of  making  bye  laws,  as  Bankton 
says. 
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I  shall  now  proceed  to  the  second  question,  and  consider  the 
alleged  effect  of  former  laws  in  sanctioning  or  destroying  the  au- 
thority of  the  Feto  Act. 

In  the  act  of  Assembly  1834,  it  is  declared  ^^  to  be  afunda- 
'*  mental  law  of  the  Church,  that  no  pastor  shall  be  intruded  on 
'^  any  congregation  contrary  to  the  will  of  the  people.'^ 

This,  I  have  said,  is  termed  the  great  principle.  That  this  fun- 
damental law,  as  it  is  called,  or  great  principkf  has  sometimes  been* 
asserted  by  the  Assembly  may  be  true.  It  may  have  made  law% 
as  the  defenders  would  say,  to  the  above  effect ;  but  as  I  say,  pas- 
sed resolutions.  As  laws  they  never  were  considered-— certainly 
never  obeyed — and  as  resolutions,  they  were  known  at  the  time, 
as  Sir  H.  Moncreiff  says,  to  be  nugatory,  never  expected,  or 
meant  to  be  acted  on — ^resolutions  of  words,  not  rules  of  action. 

So  far  as  I  see,  this  great  principle  is  first  broached  in  the  Se- 
cond Book  of  Discipline — and  attend  to  what  it  says,  chap.  12, 
sect.  9.  "  The  libertie  of  the  election  of  persons  callit  to  the 
^  ecclesiasticall  functions,  and  observit  without  interruption  swa 
^*  lang  as  the  kirk  was  not  corruptit  be  antichrist,  we  desyre  to 
'^  be  restorit  and  retenit  within  this  realme^  swa  that  nane  be 
"  intrusit  upon  ony  congregation,  either  be  the  prince  or  any  in- 
*^  ferior  person,  without  lawful  election,  and  the  assent  of  the 
"  people  owir  quham  the  person  is  placit ;  as  the  practise  of  the 
"  apostolical  and  Primitive  Kirk  and  gude  order  craves.  And  be- 
'*  cause  this  order  quhilk  God's  word  craves  cannot  stand  with 
^^  patronages  and  presentations  to  benefices  usit  in  the  Paipe^s 
^^  kirk,  we  desyre  all  them  that  trewlie  fear  God  earnestlie  to 
^^  consider,  that  for  swa  meikle  as  the  names  of  patronages  andbe- 
^'  nefices,  together  with  the  effect  thairof,  have  flowit  fra  the  Paip 
**  and  corruption  of  the  canon  law  only,  in  so  far  as  thereby  ony 
"  person  was  intrusit  or  placit  owir  kirks  having  curam  animarum^ 
&c. 

Here  the  principle  is  announced :  But  that  is  not  all*  It  is  de- 
clared that  this  order  or  principle  cannot  stand  with  patronages 
and  presentations — they  are  inconsistent^  incompatible.  Had 
the  Assembly  possessed  the  legislative  power  now  claimed  for 
it,  a  law  to  the  above  effect  would  have  been  made.  But  it 
was  then  thought  that  laws  could  only  be  made  by  Parliament. 
The  Legislature  was  therefore  resorted  to,  and  the  acts  159^  were 
passed.  Now  observe— the  great  principle  is  asserted  in  the  Book 
of  Discipline.  Is  it  confirmed  by  the  actip  of  Parliament?  No. 
But  this  is  not  all,  the  book  declares  that  this  principle  cannot 
stand  with  patronage  :— the  two  are  incompatible.  But  the  act 
establishes  patronage,  and  thus,  according  to  the  Book  of  Disci- 
pline, negatives  the  great  principle  or  fundamental  law. 

I  pass  over  entirely  the  conference,  held  in  the  interval  between 
the  publication  of  the  Second  Book  of  Discipline  and  the  act  1592. 
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Of  that  conference  there  is  no  authentic  record ;  by  it  nothing  could 
be  concluded  without  the  sanction  of  the  Legislature,  and  its  result 
must  therefore  be  sought  for,  and  can  only  be  found  in  the  act  of 
Parliament  1592. 

As  to  the  alleged  compact  between  the  Church  and  the  State, 
I  observe  in  passing,  that  it  is  an  improper  term.  There  can  be 
no  compact,  properly  speaking,  betwixt  the  Legislature  and  any 
other  body  in  the  State.  Parliament,  the  King  and  the  three 
Estates  of  the  realm  are  omnipotent,  and  incapable  of  making  a 
compact,  because  they  cannot  be  bound  by  it. 

But  I  return.  Such  was  the  state  of  fundamental  law  in  159^; 
it  was  rejected  by  Parliament.  Let  us  trace  its  fate  afterwards. 
Presbytery  was  abolished  in  twenty  years  after  by  the  Act  1612, 
but  it  was  again  restored  in  1649?  and  patronage  was  abolished. 

Then  came  the  celebrated  Directory  1649.  At  this  time  pres- 
bytery was  triunip/iant^  and  now,  therefore,  if  ever,  it  was  to  be 
expected,  that  the  great  principle  would  be  asserted. 

But  what  happened  ?  The  Parliament,  or  convention,  is  silent 
on  this  point.  But  the  General  Assembly  may  be  expected  to  speak 
out,  and  so  it  does  in  the  Directory.  For  the  third  section  is  as 
follows  :  ^*  But  if  it  happen  that  the  major  part  of  the  congrega- 
^'  tion  dissent  from  the  person  agreed  upon  by  the  session,  in  that 
*^  case  the  matter  shall  be  brought  unto  the  presbytery,  who  shall 
*^  judge  of  the  same,  and  if  they  do  not  find  their  dissent  to  be 
^'  grounded  upon  causeless  prejudices,  they  are  to  appoint  a  new 
"  election  in  manner  above  specified."  But  if  they  do  find  it  so 
grounded,  what  are  they  to  do  ?  Why  by  necessary  implication 
they  shall,  as  ordered  in  the  preceding  section,  "  proceed  to  the 
'^  trial  of  the  person  thus  elected,  and,  finding  him  qualified,  to  ad- 
'*  mit  him  to  the  ministry  in  the  said  congregation."  But  it  is 
said  that  this  does  not  suppose  that  the  presbytery  is  to  inquire. 
Now,  without  inquiry  and  examination,  how  could  they  know 
whether  causeless  prejudice  existed  or  not  ? 

Here  I  cannot  help  expressing  a  wish,  that  a  similar  inquiry 
had  been  enjoined,  and  had  taken  place  in  this  case. 

Perhaps,  probably,  the  result  would  have  shown  that  the  dis- 
sents ^tre  founded  on  causeless  prejudices.  Mr  Young  perhaps 
read  his  sermons,  or  preached  from  written  notes.  In  many  districts 
this  is  very  unpopular,  and  very  possibly  may  have  caused  his  rejec- 
tion, but  I  am  here  speaking  on  mere  conjecture.  I  know,  however, 
that  Sir  H.Moncreiff,  who  has  been  so  often,  so  highly,  and  so  justly 
praised  in  the  course  of  this  discussion,  preached  from  written 
notes  ;  and  Dr  H.  Blair  read  those  sermons,  which,  so  long  as  the 
English  language  endures,  will  continue  to  afford  delight  and  in- 
struction, and  with  the  most  persuasive  eloquence,  to  inculcate  ra- 
tional piety,  and  the  performance  of  every  moral  and  religious 
duty. 
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But  leaving  this,  how  stands  the  great  principle,  negatived  by 
the  act  159^)  and  absolutely  violated  by  the  Directory  1649.  Af- 
ter this  follows  a  short  but  eventfiil  period,  distinguished  by  the 
victorious  career  of  Cromwell.  During  his  powerfiil  dominion, 
we  may  be  sure  that  all  civil  power,  all  power  of  the  State,  centered 
in  him,  and  that  no  pretension  to  such  power  would  be  listened 
to  on  the  part  of  the  Presbyterian  Church. 

Passing  over  that  period,  we  come  to  the  Restoration,  followed 
by  the  abolition  of  Presbytery,  and  the  violent  and  tyrannical 
restoration  of  Episcopacy,  under  a  government  so  justly  stigmatis- 
ed by  the  Dean,  a  period  of  twenty-eight  years. 

We  come  then  to  the  Revolution.  Prelacy  was  abolished  by 
Act  1689,  c.  8.  Next  follows  the  Act  1690,  c.  23,  for  settling 
the  Church  government.  By  this  act  patronage  was  abolished, 
and  80  far  the  act  159^  was  altered.  I  give  no  opinion  as  to  this 
abolition,  but  we  know  historically,  that  the  measure  was  dis* 
approved  of  by  William.  Most  important  is  the  disapprobation 
of  such  a  man,  the  first  sovereign  who  adopted  and  practised  the 
doctrine  of  toleration,  and  whose  life  was  spent  in  a  glorious 
struggle  for  religious  and  civil  liberty,  and  the  independence  of 
Europe* 

•  This  act  abolishes  patronage.  I  do  not  ask  if  it  gives  any  coun« 
tenance  to  this  Veto  Act,  to  an  arbitrary  veto,  for  such  a  thing  is 
not  sanctioned,  or  mentioned,  or  alluded  to,  or  hinted  at  so  far  as 
I  know,  in  any  law,  civil  or  ecclesiastical,  of  any  State,  or  any 
Church  in  the  known  world.  But  does  this  act  1690  counte- 
nance the  great  principle  of  non-intrusion  ?  On  the  contrary,  it 
manifestly  sets  aside  that  principle.  It  enacts,  *^  That  in  case  of 
"  the  vacancy  of  any  particular  Church,  and  for  supplying  the 
**  same  with  a  minister,  the  heritors  of  the  said  parish  (being  Pro- 
*<  testants,)  and  the  elders,  are  to  name  and  propose  the  person  to 
<*  the  whole  congregation,  to  be  either  approven  or  disapproven  by 
<^  them,  and  if  they  disapprove^  that  the  diapprovers  give  in  their 
'<  reasons^  to  the  effect  the  affairs  be  cognosced  upon  by  the  pres- 
**  bytery  of  the  bounds,  at  whose  judgment,  and  by  whose  deter- 
<<  mination,  the  calling  and  entry  of  a  particular  minister  is  to  be 
**  ordered  and  concluded.'^  Now,  if  the  congregation  give  their 
reasons,  and  the  presbytery  cognosce,  and  find  that  the  reasons  are 
not  valid,  what  then  ?  Why,  the  presbytery  must  proceed  and 
settle  the  minister  in  opposition  to  the  will  of  the  people,  perhaps 
of  the  whole  heads  of  families. 

After  this  a  period  of  twenty-two  years  elapsed,  and  then  the  act 
of  the  10th  of  Queen  Anne,  restoring  patronage,  was  passed.  In 
this  act,  certainly,  the  great  principle  is  disregarded  ! 

How  then  stands  the  case  ?  The  fundamental  law  announced  in 

VOL.  II.  c 
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the  Second  Book  of  Discipline,  instead  of  being  sanctioned,  is  dis- 
regarded or  set  aside  by  every  subsequent  statute;  by  the  act 
1592,  and  that  of  1690,  and  also  by  the  Directory  1649.  On  what 
foundation,  then,  does  this  great  principle  rest  ?  On  a  resolution 
or  resolutions  of  the  General  Assembly  !  The  General  Assem- 
bly may  pass  any  resolutions  it  pleases,  and  on  any  subject,  and 
while  they  exist  merely  as  resolutions,  no  one  out  of  the  Assembly 
has  a  title  or  interest  to  object  to  them.  But  if  it  be  competent 
for  the  Assembly,  in  virtue  of  such  resolutions,  and  merely  becaiue 
they  have  passed  them;  afterwards  to  legislate  and  make  la^s, 
carrying  into  effect  their  resolutions,  then  their  power  is  manifest- 
ly boundless. 

The  power  and  the  practice  of  passing  resolutions  are  not  con- 
fined to  the  General  Assembly.  There 'are  rett>lutions  of  the 
House  of  Commons,  and  resolutions  of  the  Hoiill  of  Lords,  and 
there  are  also  proclamations  of  the  Sovereign ;  but  none  of  these^ 
are  laws.  Are  the  resolutions  of  the  General  Assembly  to  have' 
more  force?  The  resolutions  of  either  House  of  Parliament  are 
entitled  to  great  respect,  and  still  more  are  the  proclamations 
of  the  Crown  ;  but  if  any  of  these  are  inconsistent  with  law  they 
are  not  binding.  Nay,  Judges  are  bound  by  their  oath  to  protect 
the  subjects  against  them. 

The  celebrated  case  of  Ashby  versus  White  and  Others  must 
be  known  to  all  your  Lordships.  Ashby,  a  cobbler  at  Aylesbury, 
had  tendered  his  vote  at  the  election  of  members  for  the  borough, 
which  the  returning  officers  had  illegally  rejected.  Ashby  brought 
his  action  against  them,  which  having  gone  to  trial,  he  recovered 
a  verdict  with  L.  5  damages.  A  motion  was  made  in  the  Queen^s 
Bench  in  arrest  of  judgment,  principally  upon  the  ground  that  the 
question  was  one  involving  the  privileges  of  the  House  of  Com- 
mons, and  over  which  they  had  therefore  exclusive  jurisdiction. 
Three  Judges  were  of  that  opinion.  Holt,  C.  J.  differed  from  them, 
and,  with  respect  to  the  breach  of  privilege,  expressed  himself  as 
follows : — ''  Privilege  is  no  bar  to  any  action.  An  action  may  be 
<*  delayed,  and  proceedings  thereupon  obstructed  by  reason  of  pri- 
^*  vilege,  but  that  ever  any  legal  remedy  was  taken  away  by  pri- 
"  vilege  is  without  precedent.  That  certainly  can  never  be  es- 
<^  teemed  a  privilege  of  Parliament  which  is  incompatible  with  the 
^*  right  of  the  people,  which  is  to  have  reparation  for  the  injuries 
<^  that  are  done  to  their  rights  and  franchises  in  the  ordinary  and 
<^  common  method  of  justice.  Magna  Charta,  c.  29,  is  expressly 
<*  that  *'  nullus  liber  homo  disseisietur  de  libero  tenemento,  vel  U- 
*'  *  bertatibus,  vel  liberis  consuetudinibus  suis,  nisi'per  legale  judi- 
'^  *  cium  parium  suorum,  vel  per  legem  terras/  '^  Such  was  the  lan- 
guage and  sentiments  of  Holt,  a  man,  whose  spotless  integrity, 
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profound  knowledge,  and  noble  indomitable  spirit  of  independence 
entitle  him  to  the  lasting  gratitude  of  posterity.  The  three  other 
Judges,  however,  differed  from  Holt,  and  judgment  of  course  was 
given  in  favour  of  the  defendant,  in  conformity  with  this  opinion 
of  the  majority ;  but  a  writ  of  error  was  brought  in  the.  House  of 
Lords,  who  adopted  the  argument  of  Holt,  and  reversed  the  judg- 
ment. 

-  Then  the  matter  was  taken  up  by  the  House  of  Commons,  which 
passed  -various  resolutions,  by  which,  after  asserting  •*  that,  ac- 
**  cording  to  the  kflown  law  and  usage  of  l^arliament,  neither  the 
**  qualification  of  any  elector,  nor  the  right  of  any  person  elected 
*^  is  cognizable,  or  determinable  elsewhere,  than  before  the  Com- 
'*  mons  of  £ngland,  in  Pariiament  assembled, — '^' 
^  *<  Resolved,  ^at  Matthew  Ashby  having,  in  contempt  of  the 
^*  jurisdiction  ofThis  House,  commenced  and  prosecuted  an  action 
V  at  common  law,  against  William  White  and  others,  the  con- 
^'  stables  of  Aylesbury,  for  not  receiving  his  vote  at  an  election 
*<  of  burgesses,  to  serve  in  Parliament  for  the  said  borough,  is  guilty 
**  of  a  breach  of  the  privilege  of  this  House, — 

*^  Resolved,  that  whoever  shall  presume  to  commence  or  pro. 
*^  secute  any  actioif,  indictment,  or  information  which  shall  bring 
**  the  right  t)f  the  electors  or  persons  elected  to  serve  in  Parlia- 
^^  ment,  under  the  determination  of  any  other  jurisdiction  than  that 
^'  of  the  House  of  Commons,  such  person  and  persons,  and  all  at- 
'^  tomeys,  solicitors,  counsellors,  and  sergeants  at  law,  soliciting, 
**  prosecuting,  or  pleading  in  any  such  case,  are  guilty  of  a  high 
"  breach  of  privilege  of  this  House.'' 

In  the  face  of  these  resolutions,  however,  Ashby  issued  execu- 
tion upon  the  judgment  against  White  and  the  other  defendants, 
and  they  were  taken  in  execution.  It  does  not  appear  that  the 
House  ventured  to  proceed  against  him  for  his  contempt,  or  to 
prevent  him  from  recovering  the  firuits  of  it. 

In  the  meantime,  five  other  electors,  encouraged  by  Ashby's 
success,  raised  similar  actions  of  damages,  for  which  they  were 
committed  to  Newgate  by  the  House  of  Commons.  This  gave 
rise  to  a  great  constitutional  question,  as  to  the  right  of  courts 
of  law  to  inquire  into  the  validity  of  Parliamentary  commitments. 
But  this  question  was  eluded  by  the  prorogation  of  Parliament, 
in  consequence  of  which  all  the  parties  who  had  disobeyed  the 
orders  of  the  House  of  Commons  were  at  once  set  at  liberty,  fiut 
the  prorogation  had  no  effect  on  the  judgment  in  Ashby  v. 
White,  which  remained  unimpeached,  and  has  established  the 
law  ever  since. 

The  franchise,  or  right  of  voting  asserted  by  Ashby,  was  ulti- 
mately subject  to  the  jurisdiction  of  the  House  of  Commons.     By 
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that  House  the  validity  of  the  vote  which  he  tendered  must  in  the 
last  resort  be  decided,  and  its  decision  on  the  merits  of  the  elec- 
tion was  final.  But  Ashby  claimed  damages,  and,  judging  of  that, 
it  was  necessary  for  the  Court  incidentally  to  decide,  as  it  did  de- 
cide, on  the  validity  of  his  franchise. 

The  late  case  of  Stockdale  v.  Hansard,  which  was  mentioned  by 
your  Lordship,  also  deserves  particular  attention.     Messrs  Hans- 
ard had,  under  the  authority  of  the  House  of  Commons,  print- 
ed and  sold  a  report  laid  before  the  House,  relative  to  a  book  pub- 
lished by  Stockdale ;  and  Stockdale  brought  an  action  against  Hans* 
ard,to  recover  damages  for  the  libel  alleged  to  be  contained  in  the 
report.  At  the  trial  the  Attorney-General,  on  behalf  of  the  defend- 
ants, insisted  that  the  publication  was  privileged,  on  the  ground 
that  it  was  printed  and  sold  by  order  of  the  House  of  Commons. 
In  directing  the  jury  upon  this  point,  Lord  Denman  delivered 
an  opinion  which  I  cannot  resist  reading  to  your  Lordships.   *^  It 
**  seems  to  me,  gentlemen,^^  said  his  Lordship,  *^  that  the  only 
^^  questions  for  you  upon  the  general  issue  can  be,  first,  whether 
^<  the  publication  was  by  the  defendants  at  all ;  andseoondly,  whether 
^'  it  is  a  publication  of  a  libel ;  because  on  the  third  ground,  name- 
*'  ly,  that  this  is  a  privileged  publication,  I  am  bound  to  say,  as 
<<  it  comes  before  me  as  a  question  of  law  for  my  direction,  that 
<^  I  entirely  disagree  with  the  law  laid  down  by  the  learned  coun- 
<<  sel  for  the  defendant.     I  am  not  aware  of  the  existence  in  this 
«  country,  of  any  body  whatever,  that  can  privilege  any  servant  of 
<<  theirs,  to  publish  libels  of  any  individual.     Whatever  arraoge- 
<*  ments  may  be  made  between  the  House  of  Commons,  and  any 
<'  publisher  in  their  employ,  I  am  of  opinion,  that  the  publisher 
**  who  publishes  that,  in  his  public  shop,  and  especially  for  money, 
**  which  may  be  injurious,  and  possibly  ruinous,  to  any  one  of  the 
^^  King's  subjects,  must  answer  in  a  court  of  justice  to  that  sub- 
**  jcct,  if  he  challenge  him  for  a  libel.     And  I  wish  to  say  so  em- 
^*  phatically  and  distinctly,  because  I  think  that  if,  upon  the  first 
**  opportunity  that  arose  in  a  Court  of  Justice  for  questioning 
<<  that  point,  it  were  left  unsatisfactorily  explained,  the  judge  who 
<<  sat  there  might  be  an  accomplice  in  the  destruction  of  the  liberties 
<*  of  the  country,  and  expose  every  individual  who  lives  in  it,  to 
<*  a  tyranny  that  no  man  ought  to  submit  to.^  ^ 

The  jury  having  found  agreeably  to  this  direction,  the  matter 
attracted  the  attention  of  the  House  of  Commons,  which,  on  the 
report  of  a  committee,  passed  three  resolutions  to  the  following  ef- 
fect:— 1.  That  the  order  of  the  House  of  Commons  afibrds  a  jus- 
tification for  the  sale  of  any  papers  whatever  which  they  may  think 
fit  to  circulate.  S.  That  no  court  of  justice  has  jurisdiction  to  dis- 
cuss or  decide  any  question  of  Parliamentary  privilege  which 
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arises  before  it,  directly  or  incidentally.  3.  That  the  vote  of  the 
House  of  Commons,  declaring  its  privilege,  is  binding  upon  all 
courts  of  justice  in  which  the  question  may  arise. 

But  these  resolutions  did  not  put  a  stop  to  the  legal  proceedings 
against  which  they  were  directed.  Mr  Stockdale  commenced  fresh 
proceedings  against  Hansard,  and  notice  of  another  action  was 
served  upon  other  Parliamentary  printers,  the  Messrs  NichoUs,  on 
account  of  an  alleged  libel  which  they  had  printed  and  sold  under 
the  authority  of  the  House.  Messrs  NichoUs  and  Hansard,  under 
those  circumstances,  very  properly  presented  petitions  to  the  House, 
praying  directions  how  they  were  to  act.  The  consideration  of 
those  petitions  was  postponed  for  some  time ;  but  finally,  the  At- 
torney General  moved,  and  the  House  resolved,  that  Messrs  Ni- 
choUs should  be  permitted  to  appear  and  plead  to  the  action.  How 
far  this  was  consistent  with  the  strong  resolutions  which  the  House 
had  previously  passed,  it  is  not  for  me  to  say,  and  stiU  less  shall  I 
presume  to  offer  any  opinion  on  those  resolutions  themselves.  It 
is  quite  sufficient  to  state,  that  they  were  not  carried  into  effect, 
and  that  the  law  was  aUowed  to  take  its  course. 

The  two  cases  which  I  have  mentioned  are  apparently  questions 
of  privilege.  But  their  application  is  obvious ;  for  what  is  this  but 
a  question  of  privilege,  as  affecting  the  General  Assembly  instead 
of  the  House  of  Commons. 

The  privilege  of  the  House  of  Commons,  as  claimed  in  those 
cases,  is  just  analogous  to  the  right  or  privilege  here  asserted  and 
claimed  by  the  Assembly  in  matters  ecclesiastical. 

The  return  of  members,  and  hence  the  franchise,  or  right  of  vot- 
ing asserted  by  Ashby,  were  called  matters  of  privilege  to  be 
judged  of  by  the  House  exclusively.  So  the  publishing  by  orders 
of  the  House  was  termed  matter  of  privilege. 

This  is  just  analogous  to  the  right  or  privilege  of  the  Church,  as 
asserted  by  the  defenders,  to  legislate  and  adjudicate  exclusively,  in 
matters  ecclesiastical  touching  the  discipline  andgovernment  of  the 
Church, — forgetting  that  such  exclusive  right, may  be  incompatible 
with  the  inherent  rights  of  the  subject,  to  have  his  civil  rights 
tried,  and  judged  of,  by  the  civil  law,  and  the  civil  courts,  of  the 
country. 

As  to  the  legislative  power  of  the  Assembly,  its  acts  are  bound- 
ed and  limited,  as  are  the  resolutions  of  the  House  of  Commons, 
by  the  extent  to  which  they  go.  If  confined  exclusively  to  mat- 
ters purely  ecclesiastical,  touching  the  doctrine  or  discipline  of  the 
Church,  and  that  only,  they  may  be  good.  But  if  they  trench  on 
civil  rights,  they  are  ultra  vires,  and  good  for  nothing ;  at  any 
rate,  they  cannot  deprive  the  subject  of  his  right  to  vindicate  his 
patrimonial  interests  in  the  civil  courts  of  the  country,  and  to  ob- 
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tain  from  those  courts  that  redress  and  protection  which  the  law  of 
the  land  affords  him. 

The  Assembly  is  entitled  to  pass  resolutions  or  acts, — for  they 
are  substantially  the  same, — and  to  such  acts  or  resolutions  great 
respect  is  due,  and  all  due  respect  will  be  paid  to  them  in  this 
court,  so  far  as  they  relate  to  matters  purely  ecclesiasHcaL  But 
if  they  go  beyond  those  legitimate  bounds,  and  trench  on  civil 
rights,  this  court  is  not  entitled  to  regard  them. 

We  cannot  reduce  such  acts  or  resolutions,  but  we  are  entitled, 
nay,  we  are  bound  to  disregard  them,  so  far  as  they  are  inconsist- 
ent with  civil  law.  or  interfere  with  rights  protected  by  that  law, 
which  it  is  our  paramount  duty  to  administer. 

The  reasoning  of  the  defenders  seems  this.  The  General  As- 
sembly can  legislate  in  matters  ecclesiastical.  But  any  thing  which 
has  been  the  subject  of  a  resolution  in  the  General  Assembly  is,  or 
becomes  a  matter  ecclesiastical — and,  therefore,  the  General  As- 
sembly can  legislate  in  that  matter.  Thus  it  depends  entirely  on 
the  Assembly  itself.  It  may  convert,  by  a  resolution,  any  affair  of 
State,  any  question  of  civil  government  at  home,  or  even  of  foreign 
policy,  into  a  matter  ecclesiastical,  and  legislate  accordingly.  The 
fallacy  of  such  reasoning  needs  not  to  be  exposed. 

True,  the  defenders  do  not  avow,  that  their  resolutions  can  con- 
vert a  civil  matter  into  an  ecclesiastical  one.  But  they  do  say, 
which  comes  to  the  same  thing,  that  a  fundamental  law^  or  great 
principle,  may  be  established  by  the  resolutions  of  Assembly,  and 
that  this  being  done,  the  Assembly,  thence  2LXiA  therefore^  acquires 
or  possesses  a  power  to  make  any  law  necessary  for  carrying  itito 
effect  such  great  principle.  Their  resolutions  establish^  for  there 
is  nothing  else  to  establish  it,  the  great  principle,  and  in  virtue  of 
this  great  principle,  their  power  to  make  the  Veto  Act  is  asserted. 
Thus  it  ultimately  rests  on  the  resolutions  of  Assembly. 

On  the  whole,  then,  I  humbly  think,  that  the  alleged  funda- 
mental law  must  be  set  aside.  It  is  a  nonentity,  or  exists  only  in 
words,  which  were  not  expected,  or  truly  intended,  to  produce  any 
practical  effect. 

But  it  is  said  that  collation  belongs  to  the  Church,  and  that 
the  Call  is  an  essential  ingredient  in  that  step,  and,  consequently, 
falls  to  be  regulated  by  the  Church  :— and  this  is  accordingly  enti- 
tled an  act  on  the  calling  of  ministers.  It  is,  in  truth,  an  abolition 
of  calls* 

I  already  gave  my  sentiments  as  to  a  Call.  It  was,  and  is  mere- 
ly the  creature  of  practice,  and  therefore  must  be  regulated  by 
practice ;  and  it  is  admitted  that,  by  the  practice  of  the  body  which 
introduced  it,  it  has  been  a  mere  form  for  more  than  half  a  cen- 
tury. 
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But  does  it  appear  that,  at  any  period^  it  was  necessary  for  a 
majority  of  the  parishioners  to  sign  the  Call?  I  say  parishioners 
— ^for  until  the  veto  act,  there  was  no  distinction  of  heads  of  fa- 
milies from  others.  So  far  as  I  am  able  to  discover,  certainly,  no 
such  majority  was  ever  required. 

But  there  is  still  another  ground  of  defence,  viz.  Qualification. 
It  is  admitted  that  the  Church  is  to  judge  of  the  qualification  of 
a  presentee;  and  this  is  said  to  be  a  qualification,  that  the  presentee 
shall  be  assented  to,  or  not  dissented  from,  by  a  majority  of  heads 
of  families  or  parishioners — I  care  not  which.  But  I  cannot  sub- 
scribe to  this  doctrine.  The  proposition  here  maintained  by  the 
defenders  is,  in  my  humble  opinion,  the  most  untenable  of  the 
whole.  What  are  the  qualifications  of  which  the  Presbytery  are 
to  judge  ?  By  the  ordinary  meaning  of  words,  qualifications  are 
personal.  The  term  qualifications  or  qualities,  in  vernacular  lan- 
guage, serves  to  denote  what  a  man  t«,  not  what  he  is  thought  of, 
by  others. 

But  the  question  more  strictly  is,  in  what  sense  is  the  term  used 
in  those  acts  or  resolutions  from  which  the  Church  derives  its 
power  to  judge  of  qualification  ? 

Look  first  at  the  Acts  of  Parliament.  The  term  occurs  eight  times 
in  different  acts.  Thrice  in  1567;  once  in  1592,  c.  116;  once 
in  1592,  c.  117  ;  twice  in  1711  ;  and  once  in  5th  Geo.  2d. 

Let  any  candid  man  read  those  acts,  and  say  whether  the  term 
qualities^  as  there  used,  did,  or  could  by  possibility  mean  the  as- 
sent of  the  people  or  a  majority  of  them.  See  also  the  Second 
Book  of  Discipline,  as  mentioned  in  the  Dean^s  Speech,  Pp.  208- 
209-  The  matter  is,  if  possible,  still  more  clear  if  you  consult  the 
Directory  1 649.  In  it  the  acquiescence  or  consent  of  the  people 
(necessary  by  that  Directory)  is  carefully  and  most  clearly  dis- 
tinguished from  the  qualification  and  subject  of  trial  by  Presby- 
tery. After  all  this,  can  it  be  seriously  said  that  the  term  quali^ 
Jiedf  as  used  in  the  passages  to  which  I  have  referred,  required,  or 
ever  denoted  or  contemplated,  the  assent  or  non-dissent  of  the 
people  as  a  necessary  part  of  the  presentee^s  qualification  ? 

The  interpretation  of  the  defenders,  if  it  be  contrary  to  the  plain 
meaning  of  the  term,  is  if  possible  still  more  inconsistent  with  the 
sense  in  which  the  term  is  obviously  used  in  the  acts,  both  of  the 
Assembly  and  of  Parliament.  The  patron  is  bound  to  present  a 
qualified  presentee,  one  whom  he  understands  to  be  qualified.  But 
how  can  he  do  this  if  the  Veto  is  to  be  a  disqualification  ? 

On  the  whole,  then,  as  to  the  second  question  which  I  was  to 
consider,  it  appears  to  me  that  the  Act  of  Assembly  1834,  so  far 
from  being  sanctioned  or  fortified  by  the  principles  and  laws  of  the 
Church,  ancient  or  modern,  is,  on  the  contrary,  inconsistent  with, 


40  LORD  (.ILLIKS  b  SPKKCH. 

and  subversive  of  those  laws,  established  both  by  Church  and 

State. 

Third. — I  proceed  to  the  third  question.  Is  the  jurisdiction 
of  this  Court  excluded  in  the  present  case  ?  This  is  a  most  im- 
portant question.  Is  there  any  rule  or  principle,  by  which  a  man 
against  whose  patrimonial  rights  a  serious  injury  is  done,  or 
threatened,  can  be  debarred  from  seeking  redress  or  prelection  from 
the  civil  court  ?  * 

But  it  is  said  that  this  is  not  a  civil,  but  an  ecclesiastical  ques- 
tion ;  and  that  the  injury  of  which  the  pursuer  complains  does  not 
directly  affect  his  patrimonial  rights ;  that  the  injury  is  indirect 
and  incidental,  merely  consequential,  such  as  must  occasionally 
happen  from  proceedings  of  the  Church. 

I  shallnot  herediscuss  the  soundness  of  this  distinction.  Whether 
well  or  ill  founded,  it  certainly  does  not  apply  to  the  present  case. 
Lord  EinnouU  is  patron,  and  Mr  Young  is  his  presentee,  and  what 
is  the  injury  they  complain  of?  The  presentee  has  been  rejected. 
The  right  of  the  patron  to  present  Young,  denied  and  defeated. 
The  trial  and  admission  of  ministers  is  committed  to  the  Church. 
It  is  their  right  and  their  duty.  This  rejection  might  have  hap- 
pened if  the  presbytery  had  examined  or  tried  Mr  Young  and 
found  him  not  qualified,  as  they  were  empowered  to  do  by  the  law 
of  Church  and  State : — This  would  have  been  a  legitimate  exercise 
of  their  constitutional  power.  But  this  they  do  not  do :  They  reject 
Mr  Young  because  the  heads  of  families  dissent.  They  did  not 
do  this,  in  the  exercise  of  their  constitutional  power  to  try  the 
qualities  of  the  presentee :  On  the  contrary,  they  refused  to  exer- 
cise that  power  committed  to  them  by  law. 

When  such  power  is  committed  to,  or  vested  by  law  in  any 
body,  it  is  implied  that  they  must  bona  fide  exercise  it.  This  im- 
plication is  clear.  But  it  is  not  left  to  implication.  By  the  Act 
159^,  "  The  Presbytery  is  hound  and  aetricted  to  receive  and  ad- 
^*  mit  whatsomever  qualified  minister  is  presented  by  the  patron."^ 

This  part  of  act  is  said  to  be  repealed,  to  which  I  cannot  assent. 
It  was  repealed,  so  far  as  mention  is  made  of  the  presbytery,  by 
the  acts  abolishing  Presbytery,  and  restoring  Episcopacy.  Then 
came  the  Acts  1690,  c.  5,  and  c.  23,  which,  as  they  abolished  pa- 
tronage, could  not,  of  course,  restore  a  regulation,  applicable  to 
patronage  exclusively. 

Mr  Bell  admitted,  that  the  act  1690,  c.  5,  revived  the  act  159^, 
but  founded  on  the  exception,  by  which  he  maintained  that  this 
provision  was  virtually  repealed.  The  words  of  the  act  are,  "  re- 
*^  newing,  reviving,  and  confirming  the  said  act  in  the  whole  heads 
^^  thereof,  except  that  part  of  it  which  related  to  patronage  here- 
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^'  after  to  be  considered  J"  Here  is  an  eapresa  declaration  that 
Parliament  in  this  act  is  to  do  nothing  as  to  patronage.  It  is  an 
excepted  and  excluded  subject.  And  yet,  upon  this  act  the  de- 
fenders held  that  the  act  1592  stood  repealed  as  to  patronage. 

Then  ve  come  to  1690,  c.  Sd,  which  abolished  patronage,  and 
so  far  altered  the  Act  159^.  But  this  act  makes  no  mention  of 
the  Act  1592 ;  it  only  abolishes  patronage.  Further,  this  act, 
as  it  is  the  only  one,  under  Presbyterian  government,  which  repeals 
the  Act  1592  as  to  patronage,  was  itmf  so  far  repealed  by  the 
Act  171 1,  restoring  patronage.  The  renewal  of  patronage  neces- 
sarily revived  this  regulation  as  an  adjunct  of  patronage. 

But,  besides  this,  which  I  think  the  just  construction  of  the  act 
of  10th  Queen  Anne,  it  contains  these  words :  '^  Declaring  always 
^*  that  nothing  in  this  present  act  contained,  shall  extend  or  be 
*^  construed  to  extend,  to  repeal  and  make  void  the  aforesaid  twenty- 
'^  third  act  of  the  second  session  of  the  first  Parliament  of  the  late 
**  King  William  and  Queen  Mary,  excepting  so  far  as  relates  to 
*<  the  calling  and  presenting  of  ministers^  and  to  the  disposing 
<<  of  vacant  stipends^  in  prejudice  of  the  patrons  only?'' 

Thus  it  appears  that  the  act  1690  is  by  necessary  implication 
repealed  so  far  as  relates  to  the  calling  and  presenting  of  ministers. 
What  follows,  or  can  follow,  but  that  the  Act  1592,  upon  that 
point,  is  to  be  held  as  law,  being  then^  the  imly  law  on  the  sub- 
ject. 

But  section  first  of  the  Act  171 1  is,  upon  this  point,  decisive.  Its 
words  are  just  as  strong  as  those  in  the  Act  1592.  By  the  latter, 
the  presbytery  is  bound  and  astricted  to  receive  and  admit,  and  by 
the  former,  viz.  the  Act  10th  of  Queen  Anne,  the  Presbytery  is 
*^  obliged  to  receive  and  admit  in  the  same  manner  such  qualified 
'*  person  or  persons,  minister  or  ministers,  as  shall  be  presented 
*^  by  the  respective  patrons,  as  the  persons  or  ministers  present- 
<*  ed  before  the  making  of  this  act  ought  to  have  been  admit" 
"  tedJ"  This  is  manifestly  a  revival  of  the  Act  1592 — or  if  not, 
it  is  a  regulation  to  the  same  effect. 

Is  the  obligation  thus  imposed  upon  the  presbytery  a  civil  ob- 
ligation, or  is  it  an  ecclesiastical  one  ? — to  be  enforced  by  those  on 
whom  it  is  imposed !  Is  it  conceivable  that  this  Court  should  not 
be  able'  to  enforce  any  civil  obligation  enacted  by  act  of  Parliament. 
There  is  no  ratio  dubitandi  here. 

It  is  in  truth  absurd  to  say  that  Parliament  restored  patronage, 
without  restoring  the  means  necessary  for  making  it  effectual.  The 
presbytery  is  bound  to  receive  and  admit  a  qualified  minister. 

Whether  he  be  qualified  or  no,  the  presbytery  is  directed  to  try. 
If  qualified,  he  must  be  admitted — ^if  found  not  qualified,  he  is 
to  be  rejected.   But  it  is  only  as  found  disqualified  that  he  can  be 
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rejected.  Here  they  refuse  to  take  him  on  trial,  and  on  the  reason- 
able and  charitable  supposition  that  he  is  qualified,  they  nefiue 
to  receive  and  admit  him,  in  direct  vioiataon  of  the  Acta  1692  and 
17)1. 

Further,  patronage  is  admitted  to  be  a  civil  right,  subject,  with 
all  its  adjuncts,  to  be  regulated,  expounded,  and  enforced  by  the 
civil  court.  But  the  question  whether  patronage  exists  at  all,  or 
exists  only  in  name,  is,  according  to  the  defenders,  a  purely  eccle- 
siastical question.  This  ii^a  doctrine  not  less  absurd  in  itself  than 
it  is  inconsistent  with  many  of  your  decisions. 

But  before  adverting  to  these— another  defence  is  to  be  consi- 
dered, founded  on  the  clause  of  the  Act  1567,  which  enacts  that 
'^  the  cause  being  decided  by  the  Assembly,  shall  take  end  as  they 
'*  decern  and  declare,""  vLk.  That  the  decision  of  the  Assembly  is 
final. 

This  is  a  very  startling  argument,  and  well  illustrates  the  doc- 
trines of  those  writers  who  hold  that  legislative  and  judicial  powers 
cannot  be  entrusted  to  the  same  body.  If  the  Church  can  pass 
resolutions  like  that  against  intrusion,  the  effect  of  which,  as  the  de- 
fenders say,  is  to  render  a  political  matter  an  ecclesiastical  matter, 
and  to  convert  the  one  into  the  other ;  and  if,  in  virtue  of  such  re- 
solutions, the  Church  is  entitled  to  pass  laws  like  the  veto  act,  re- 
gulating such  matters ;  and  if  finally  these  matters  arc  to  take  end 
in  the  church  courts,  their  powers  are  indeed  transcendant. 

But  this  act  1567,  if  the  defenders'  interpretation  be  just,  is  ut- 
terly inconsistent  with  the  existence  of  patronage  as  a  civil  right, 
which  right  the  act  expressly  reserves.  But  the  defenders'  inter- 
pretation is  inadmissible. 

This  statute,  1567,  c.  7,  enacts  that  the  examination  and  ad- 
mission of  ministers  be  only  in  the  kirk,  the  presentation  of  laic 
patronages  being  always  reserved  to  the  just  and  ancient  patrons. 
And  that  the  patron  present  ane  qualified  person  within  six 
months.  It  then  provides,  that  ^^  in  case  the  patron  present  ane 
*'  person  qualified  to  his  understanding,  and  failing  of  ane,  another, 
^^  and  the  said  superintendent  refuses  to  receive  and  admit  the 
«<  person  presented,  it  sail  be  lesum  to  the  patron  to  appeal  to  the 
*^  superintendent  and  ministers  of  the  province,  and  desire  the 
^*  person  presented  to  be  admitted,  whilk  give  they  refuse,  to  ap- 
^^  peal  to  the  General  Assembly,  by  whom  the  cause  being  de- 
*'  cided,  shall  take  end  as  they  deceme  and  declare.''  Hence  it 
is  to  be  particularly  observed,  that  the  obligation  imposed  upon 
the  patron,  in  the  first  place,  is  to  present  ^<  ane  qualified  person," 
but  in  the  subsequent  part  of  the  act,  the  case  is  put  of  the  patron 
presenting  *^  ane  person  qualified  to  his  understanding.'^  But  the 
person  thus  presented  might  in  fact  not  be  qualified^  and  so  it 
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might  be  found  by  the  Church  on  examining  or  trying  him.  A 
judgment  to  this  effect  by  the  superintendent  and  ministers  might 
be  appealed  from  to  the  General  Assembly,  and  the  cause  being 
decided  by  the  Assembly,  shall  take  end  as  they  decern  and  de- 
clare. Now  what  is  the  cause  here  to  be  tried  and  decided  ?  It 
is  plainly  the  qualifications  of  the  presentee,  as  to  which  it  is 
not  disputed  that  an  appeal  lies  from  the  inferior  to  the  superior 
Church  Courts,  and  that  the  cause  must  there  take  end.  But 
such  a  regulation  has  manifestly  no  application  to  this  case,  where, 
in  virtue  of  the  Act  of  Assembly  1834,  there  was  no  trial  and  no 
examination.  There  was  no  cause  such  as  that  pointed  at  in  the 
Act  of  Parliament.  In  truth,  there  was  no  cause  at  all,  and  the 
cause  could  not  take  end,  for  it  never  had  a  beginning. 

Yet  it  is  gravely  stated  that,  against  the  judgment  of  the  pres- 
bytery of  Auchterarder,  the  pursuers  can  only  appeal  to  the  superior 
Church  Court.  What  is  the  judgment  to  be  appealed  f  It  is  a 
judgment  finding  that  a  majority  still  dissent,  after  which  the 
rejection  follows  of  course, — a  ministerial  and  not  a  judicial  pro- 
ceeding. 

The  presbytery ^s  high  duties  consisted  in  what  ?  According  to 
the  defenders^  argument  merely  in  counting  noses,  and  against  their 
judgment  in  the  discharge  of  this  important  duty,  there  lies  an 
appeal  to  the  General  Assembly  !  It  reminds  one  of  the  Tellers 
of  the  House  of  Commons.  Their  office,  or  their  judicial  func- 
tions, arc  precisely  similar. — But  I  never  heard  their  report  of 
numbers  termed  a  judgment,  nor  ever  heard  of  an  appeal  against 
it.  An  appeal  is  always  accompanied  with  the  reasons  of  appeal. 
What  could  they  be  if  the  veto  act  is  to  be  obeyed  ?  But,  in 
truth,  this  is  just  recurring  to  the  question.  Is  this  a  civil  or  an 
ecclesiastical  matter  ?  In  matters  purely  ecclesiastical  the  Church 
Courts  are  to  judge ;  but  matters  not  purely  ecclesiastical  are  to 
be  judged  by  the  civil  court,  and  decided  according  to  the  law  of 
the  land. 

But,  before  leaving  this  act,  I  have  to  observe — an  observation 
which  applies  to  all  the  statutes, — that  it  raises  a  distinct  and  sepa- 
rate argument,  and,  I  think,  a  conclusive  argument  against  the 
Act  of  Assembly  1834,  and  the  powers  of  the  Assembly  to  pass  it. 
This  act  1567  *'  declares,  that  the  examination  and  admission  of 
**  ministers  within  the  realm  be  only  in  the  power  of  the  Kirk^ 
But  what  has  the  Assembly  enacted,  and  what  has  the  presbytery 
done  ?  They  have  not  exercised  this  power,  but,  what  is  far  more 
extravagant,  they  have  delegated  it  to  others.  The  law  says,  the 
Church  shall  examine  and  admit ;  but  the  heads  of  families,  as 
empowered  by  this  Act  of  Assembly,  may  tell,  and  in  this  case 
have  told,  the  Church,  that  they  are  not  to  examine  and  not  to 
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admit.  The  Church  has  given  this  power,  which  was  vested  in 
the  Church  by  statute,  to  the  heads  of  families.  They  have  de- 
legated their  power,  which  is  illegal  and  unconstitutional,  and  they 
have  directly  disobeyed  the  statutes,  by  giving  effect  to  the  veto 
of  those  to  whom  their  power  was  delegated. 

The  subject  of  patronage  was  much  discussed  for  several  years 
after  the  act  1711.  Many  pamphlets  were  published,  valuable  as 
showing  the  feelings  and  opinions  of  parties  at  the  time.  Some  of 
them  have  been  sent  me,  and  from  one  I  shall  read  a  quotation,  in 
which  mention  is  made  of  dissent  by  the  majority  of  the  people 

not,  however,  an  arbitrary  dissent  without  reason,   but   one 

founded  on  a  reason,  of  which  the  defenders  cannot  consistently  ap- 
prove.  The  pamphlet  is  entitled  '*  A  modest  and  humble  Inquiry 
"  into  the  right  and  power  of  electing  and  calling  Ministers,"  by  a 
Minister,  and  is  printed  1732.     In  it  I  find  this  passage :  "  In 
**  opposition  to  the  authority  of  this  learned  divine,  I  must  repeat 
«  the  answer  of  eight  ministers  who  were  the  most  wise  of  the 
«  synod  of  Fyfe,  which  I  have  already  mentioned.     *  That  the 
**  flock  ought  to  give  their  consent  to  such  as  are  chosen  by  pas- 
«« tors  and  doctors,  lawfiilly  called,  who  can  try  their  gifks  by  the 
"  word  of  God.     The  author  of  Jue  PoptUiy  adds  from  Mr  Gil- 
<<  lespie,  though  nothing  be  objected  against  the  man's  doctrine  or 
"  life,  yet,  if  the  people  desire  another  better y  or  as  well  qualified^ 
«  by  whom  they  find  themselves  more  edified  than  by  the  other, 
<<  that  is  a  reason  sufficient,  if  a  reason  must  be  given  at  all."     I 
"  answer  that  it  is  a  sufficient  reason  why  they  give  not  their  con- 
"  sent ;  and  if  they  please*  they  may,  for  their  own  exoneration, 
<<  give  their  dissent,  for  the  same  reason.     But  if  the  dissent  of 
**  the  majority  of  the  parish  is  founded  on  no  other  reason  but 
«  this,  that  they  pretend  they  are  more  edified  by  another  per- 
*<  son,  and  that  then  the  majority  have  a  negative  over  the  session, 
«  by  this  reasoning  they  will  have  a  negative  over  the  presbytery 
«  also  ;  for  here  the  majority  is  both  judge  and  party,  nay  judge 
<<  of  the  presbytery,  their  judges,  and  invade  that  authoritative 
c€  judging  of  the  qualifications  of  the  candidate  for  the  ministry, 
«*  which  by  all  Presbyterians  has  ever  been  acknowledged' to  be 
"  the  presbytery's  right :  No  doubt,  the  people  have  a  judgment 
<«  of  discretion  of  the  person's  gifts  and  abilities,  but  when  these 
<<  two  judgments  interfere,  must  the  authoritative  judgment  yield 
«  to  the  people's  judgment  of  discretion  ?    Must  all  be  carried 
«<  before  the   bar   of  the   popular   tribunal  ?     And  must   that 
«  be  the  dernier  resort?    And  mrely  it  i>,  if  the  people  have 
**  the  negative   by   their  mc^ority,   and   the  presbytery  ought 
<<  not   to  proceed  to  the  ordination  ;    nay,   not   only  over  the 
<<  session  and  presbytery,  but  over  the  superior  judicatories,  the 
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<*  provincial  synod,  and  national  Assembly  too ;  they  need  not 
^*  appeal  either  from  session  or  presbytery  ;  their  negative  is  suf- 
*^  ficient ;  and  thus  presby terian  government,  for  redress,  and  a 
^*  subordination  of  courts,  is  overthrown  at  once,  and  the  majority  . 
"  of  the  people  are  the  Supreme  Court  under  Heaven.'^ 

In  the  passage  which  I  have  read,  the  reasoning  seems  to  be  just 
and  conclusive.  The  argument  of  the  reverend  author  is  here 
exactly  in  point,  and  it  truly  exhausts  and  is  decisive  of  the  pre* 
sent  case. 

I  now  proceed  to  the^^mrth  question— Is  this  summons,  so  li« 
belled  and  laid,  as  to  justify  its  conclusions,  and  are  those  conclu- 
sions, as  now  restricted,  such  as  we  are  entitled  to  enforce  or  to  de- 
clare P 

This  is  an  action  of  declarator,  an  action  having  the  widest 
range,  and  of  the  most  useful  nature.  Whenever  a  man^s  patri- 
monial rights  are  invaded  or  threatened,  he  is  entitled  by  such  an 
action  to  seek  redress  or  protection: — I  say  threatened,  not  as  ap- 
plicable to  this  case,  where  injury  is  actually  done,  but  as  obviat- 
ing the  defender's  argument,  that  the  patron  can  only  bring  his  ac- 
tion, after  another  person  than  the  presentee,  is  settled.  This  is 
at  least  a  strange  and  not  very  favourable  argument.  It  is  incon- 
sistent with  the  rule,  that  it  is  better  to  prevent,  than  to  punish,  or 
redress,  wrong.  But  it  is  likewise  quite  inconsistent  with  our  law. 
Bills  of  suspension  are  allowed  not  only  on  a  charge  given,  but  on 
a  charge  threatened  they  are  equally  competent ;  and  the  same 
rules  hold  as  to  actions  of  declarator. 

But  it  is  said  that  you  cannot  afford  redress,  and  therefore  you 
cannot  give  protection.  You  cannot  order  the  presbytery  to  or- 
dain, and  therefore  cannot  find  they  have  done  wrong  in  refusing 
ordination  or  triaL  The  ordination  belongs  exclusively  to  the 
Church — which  dUme  can  ordain,  and  to  which  it  belongs  to  or^ 
dain,  or  not  to  ordain,  as  it  sees  proper. 

This  argument  comes  oddly  ^om  the  defenders.  Your  Lord- 
ships, say  they,  have  no  power  to  order  ordination :— They  spurn 
the  idea.  But  while  they  deny  this  power  to  us,  they  have  given 
a  similar  or  greater  power  to  heads  of  families ;  who,  though  they 
cannot  command^  can  forbid  ordination,— a  power  just  as  great 
as  the  other,  and  more  odious.  A  presentee  appears  whom 
they,  the  presbytery,  believe  and  know  to  be  highly  qualified  and 
Jit  for  the  charge,  and  whom  I  therefore  presume  they  anxiously 
wish  to  ordain.  Such  is  their  proper  province  and  statutory 
power  and  duty.  But  they  must  not  do  so : — The  Tribunitian 
Veto  is  interposed,  by  which  their  authority  is  annihilated,  and 
they  are  thus  pevented  from  exercising  the  salutary  power  vested 
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in  them  by  the  laws  of  God  and  man,  and  for  the  due  exercise  of 
which  they  are  to  those  laws  responsible. 

But  we  are  not  asked  to  order  ordination  ;  we  are  only  asked  to 
.  order  examination  and  trial,  which  assuredly  is  within  our  com- 
petency. Take  the  corporation  of  surgeons.  We  cannot  exa- 
mine or  pass  a  candidate  for  admission.  But  we  can  and  would 
order  them  to  take  him  on  trial.  Suppose  that  corporation,  by  a 
bye  law,  to  declare  that  a  majority  of  another  corporation,  say 
that  of  St  Mary's  Chapel,  should  by  a  veto  incapacitate  a  candi- 
date, and  that  they  refused  upon  that  ground  to  try  a  man  who 
had  duly  served  his  apprenticeship,  and  gone  through  the  curri- 
culum, &c.  would  not  you  in  such  a  case  give  redress  ?  We  cer- 
tainly should.  If  an  action  of  declarator  was  brought  by  the  re- 
jected person,  to  have  it  found  that  the  corporation  had  (}one 
wrong  in  refusing  to  take  him  on  trial,  we  should  certainly  decern 
in  his  favour ;  and  if  concluded  for,  decern  them  to  take  him  on 
trial :  Yet  certainly  we  could  not  try  him  ourselves,  any  more  than 
we  can  examine  and  ordain  Mr  Young. 

On  this  point  reference  has  been  made  by  the  defenders  to  the  case 
of  Gifford  and  Others  v.  Traill  and  Others,  8th  July  18^9.  The  case 
is  well  known  to  your  Lordships.  The  action  was  a  declarator  at 
the  instance  of  the  Heritors  of  Zetland  ;  and  its  ultimate  object 
was,  to  have  it  ascertained  that  they  had  right  to  vote  in  the 
county  of  Orkney.  The  first  and  principal  conclusion  of  the  sum- 
mons was,  to  have  it  declared  that  Zetland  was  comprehended  in 
and  formed  part  of  Orkney  county ;  that  the  whole  islands  of 
Orkney  and  Zetland  formed  only  one  county  or  stewartry,  &c. 
Now  nothing  can  be  clearer  than  that  this  Court  has  no  power  to 
fix  the  boundaries  of  counties,  as  we  were  here  required  to  do. 
But  this  was  not  the  ground  on  which  the  declarator  was  dismis- 
sed. It  was  dismissed  because  the  pursuers  could  not  qualify  any 
patrimonial  interest  in  the  case.  If  their  patrimonial  rights  had 
been  aftected,  injured,  or  threatened  with  injury,  the  action,  I 
humbly  think,  must  have  been  sustained,  to  the  effect  of  affording 
them  redress  or  protection. 

Though  not  competent  to  adjudicate  on  county  boundaries,  we 
have  done  so  incidentally  to  explicate  our  jurisdiction  in  patrimo- 
nial questions.  Here  the  pursuers  have  manifestly  a  valuable  pa- 
trimonial interest  at  stake,  and  therefore  are  entitled  to  call  for  our 
judgment.  It  humbly  appears  to  me,  that  this  case,  by  fair  ana- 
logy, makes  strongly  against  the  defenders.  When  civil  and  pa- 
trimonial interests  are  at  stake,  we  are  bound  to  adjudicate ;  and,  to 
explicate  our  jurisdiction,  to  judge  of  rights  to  peerage,  and  of 
boundaries  to  counties — incidentally.  So  I  hold  we  are  bound  to 
judge  of  ecclesiastical  law,  where  we  cannot  otherwise  explicate 
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our  jurisdiction.  In  this  case,  therefore,  we  must  judge  of  the 
point  at  issue,  even  if  it  were  ecclesiastical,  since  without  doing 
so,  we  must  deny  justice  in  a  matter  of  civil  right  to  the  pusuers. 

I  shall  now  proceed  to  take  notice  of  the  cases.  I  shall  go  over 
them  shortly,  not  because  they  are  unimportant^ — they  are  the 
reverse^ — but  because  they  are  so  well  known  to  your  Lordships, 
and  have  been  so  fully  and  ably  commented  on  from  the  Bar. 

Some  cases,  I  must  say  of  a  strange  nature,  were  mentioned  by 
the  Solicitor-General,  from  the  records  of  the  Assembly  or  com- 
mission, particularly  that  of  Lochmaben  in  1723.  There  it  ap- 
pears that  the  Crown  presented.  The  people,  or  a  majority  of  the 
people,  concurred, — but,  with  the  Lord  Advocate'*s  consent,  the 
presentation  was  disregarded.  This  was  injustice,  at  least  to  the 
presentee. 

Other  cases  were  mentioned  by  him  about  the  same  period ; 
one  in  which  the  Earl  of  March  was  patron,  and  the  Modera- 
tor entreated  him  not  to  insist  in  his  presentation.  This  is 
certainly  a  very  striking  proof,  by  implication,  that  the  patron^s 
right  was  valid  and  acknowledged.  For  we  may  fairly  infer,  that 
the  Moderator  would  not  entreaty  if  the  Court  could  adjudicate,  or 
command. 

It  appears  to  me,  that  all  those  cases  cited  from  the  Assembly 
records,  are,  really,  only  of  importance,  as  showing  the  bad  effects 
of  not  giving,  or  rather  of  unwillingness  to  give,  its  full  and  fair 
effect  to  the  act  1711,  at  that  period  when  the  people  were  excit- 
ed, and  the  Church  was  in  confusion.  But  1  proceed  to  the  cases 
in  this  Court. 

The  first  is  that  of  Auchtermuchty^  (Moncrieff  v.  Maxton, 
15th  February  1735.)  In  that  case  the  patron  presented  Mr 
Moncreiff^  to  the  living.  A  great  deal  of  procedure  took  place 
in  the  church  courts ;  but  finally,  the  presbytery,  in  compliance  with 
a  judgment  of  the  General  Assembly,  ordained  and  settled  Mr 
Maxton  upon  a  call  in  the  face  of  the  presentation. 

The  patron,  on  the  ground  that  such  a  settlement  was  illegal, 
claimed  the  fruits  of  the  benefice,  and  brought  a  bill  of  suspension 
against  the  party  ordained  and  settled.  This  was  resisted  and  op- 
posed by  him,  on  the  ground  that  the  Church'*s  judgment  was 
final,  under  the  act  1567 ;  and,  therefore,  that  the  patron  had  no 
remedy  in  the  civil  court,  if  the  cause  was  given  against  him  in 
the  ecclesiastical  court : — The  very  plea  urged  here. 

Now  look  at  the  judgment.  ^^  The  Court  found  that  the  right 
**  to  the  stipend  is  a  civil  right,  and  therefore,  that  the  Court  have 
**  power  to  cognosce  and  determine  upon  the  legality  of  the  ad- 
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"  mission  of  ministers  ad  htme  effectum^  whether  the  person  ad- 
**  mitted  shall  have  a  right  to  the  stipend  or  not*^ 

The  difference — the  only  difference — ^betwixt  that  case  and  this 
is,  that,  there,  the  minister  was  settled  on  the  call  in  opposition 
to  the  presentee ;  and  here^  the  object  is  to  protect  parties  against 
the  eM^  for  which^  there,  the  Court  afforded  redress.  This  is  the 
proper  object,  and  one  of  the  most  important  uses  of  a  declarator. 

The  second  case  is  that  of  Dunse  (Hay  v.  Ps^sbytery  of  Dunse, 
^th  Feb.  1749.)  There,  a  declarator  was  brought  agabst  the 
pre«&y/6rs^— concluding  that  the  patron  had  presented  in  due  time, 
and  that  the  presbytery  had  no  right  jure  devoluto.  This  action 
was  entertained,  and  decree  given  accordingly  against  the  pres- 
bytery. The  import  of  the  judgment  best  appears  from  the  pe- 
tition i^ainst  it  quoted  in  the  Dean^s  speech,  p.  310,  which  bears. 

**  May  it  therefore  please  your  Lordships,  in  respect  of  the 
**  premises,  to  review  the  Lord  Ordinary^s  interlocutor,  and  to  find, 
*'  Imo,  That  no  action  is  competent  before  your  Lordships  for  re- 
<^  versing  the  judgments  of  a  church  judicature  in  the  settlement 
*^  of  a  minister  in  a  vacant  parish  :  And  2do,  To  find  that  a  de- 
<*  clarator  of  a  right  of  patronage  against  a  presbytery  or  synod 
"  is  not  properly  brought,  and  that  the  presbytery  and  synod  are 
^*  not  proper  defenders  in  such  an  action :  And  S/io,  to  find  that 
*^  the  qualifications  of  a  presentee  to  a  vacant  church  are  not  the 
**  proper  subject  of  a  declarator  before  a  civil  court  in  Scotland; 
**  and  4to,  that  it  is  not  competent  to  your  Lordships  to  grant 
<*  an  injunction  to  the  church  judicatories  in  Scotland,  not  to  settle 
**  a  minister  in  a  vacant  parish ;  and  therefore  to  assoilzie  the 
*^  presbytery  of  Dunse  from  this  present  declarator.'^  And  as  this 
petition  was  refused  by  the  Court,  there  must  be  a  mistake  in  Lord 
Monboddo^'s  remarks  on  the  case. 

Here  it  is  farther  ascertained  that  the  presbytery  i;  the  proper 
party  in  such  an  action. 

The  third  case  is  that  of  Culross^  (Cochran  v.  Stodart,  26th 
June  1751.)  In  it  there  were  no  competing  patrons.  But  Coch- 
ran^s  right  to  present  was  denied  by  the  presbytery ;  and  they  settled 
Stodart.  This  led  to  a  competition  for  stipend  in  which  the  pa- 
tron was  preferred.  Here  also  the  same  points  were  again  decided, 
(1.)  That  the  Court  has  jurisdiction  where  civil  right  is  involved. 
(S.)  That  the  judgments  of  the  Church  Courts  are  not  final  under 
the  act  1567. 

The  fourth  case  is  that  of  Lanark^  (Dick  v.  Carmichael,  29th 
July  1752.)  Here  there  were  two  competing  patrons, — the 
Crown  and  Lockhart, — who  both  presented.  This  led  to  a 
litigation,  which  lasted  long,  during  which  the  pesbytery  pro- 
ceeded and  settled  Lockhart^s  presentee,  Dick.     But  it  was  after- 
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wards  found  that  the  Crown  was  the  true  patron,  and  the  stipend 
was  therefore  claimed  by  the  Crown  in  preference  to  Dick,  Lock- 
hart's  presentee  and  the  minister  settled  by  the  presbytery.  This 
was  a  very  favourable  case  for  Dick,  and  he  was  accordingly  pre- 
ferred both  by  the  presbytery  and  this  Court  This  judgment, 
however,  was  reversed  on  appeal  by  the  House  of  Lords,  thus  as- 
certaining  the  principle  that  the  presentee  of  the  true  patron,  and 
he%alone,  had  righ#to  stipend. 

It  was  in  this  case,  that  Dick's  counser(PresidentCraigie)  stated, 
that  if  there  had  not  been  competing  patrons,  the  settlement  of 
Dick  would  have  been  a  gross  contempt  of  the  laws  of  the  land. 
And  who  can  deny  this  on  attending  to  the  former  cases  of  Auch- 
termuchty,  Dunse,  and  Culross  ? 

The^ifA  case  is  that  of  ForbeSy  (Lady  Forbes  v.  M*William, 
February  1762.)  Here  there  were  competing  patrons — Lord  For. 
bes  and  Lady  Forbes.  This  Court  found  against  Lady  Forbes, 
but  this  judgment  was  reversed  by  the  House  of  Lords.  In  the 
meatftime  the  presbytety  had  settled  Lord  Forbes's  presentee — but 
it  was  found  that  he  had  no  right  to  the  stipend,  and  it  was  given 
to  Lady  Forbes,  the  true  patron,  or  her  presentee — agreeably  to 
the  cases  already  mentioned,  which  were  referred  to,  and  thus  con- 
finned, — **  It  is  a  rule,  that  where  there  is  any  controversy  about 
'^  the  right  of  patronage,  the  ecclesiastical  courts  must  stop  till  it  is 
^*  determined,'' — thus  indicating  the  fixed  and  paramount  right  of 
the  patron  to  grant  a  valid  presentation. 

The  siwth  case  is  that  of  Lord  Dundas  t.  Presbytery  of  Shet- 
land and  Gray,  15th  May  1795.  This  was  truly  stated  to  be  a 
most  important  case.  The  facts  of  it  are  well  known — too  well. 
In  it,  the  presbytery,  on  a  call  by  the  people,  and  after  they  knew 
that  a  presentation  had  been  given  to  Nicholson,  exercised  the^u^ 
devolututn,  and  ordained  and  settled  Gray.  Lord  Dundas  did  not 
go  to  the  church  courts,  but  at  once  brought  a  declarator  against 
the  presbytery  and  Gray,  containing  conclusions  reductive  of  Gray's 
right,  and  alternatively  the  following  declaratory  conclusions. 

^*  Or,  at  least,  that  it  ought  and  should  be  found  and  declared, 
**  that  the  pursuer,  as  undoubted  patron  of  the  said  church  and 
*^  parish  of  Unst,  had,  and  has  the  only  right  and  title  to  present 
**  a  minister  thereto,  in  the  room  of  the  said  Mr  James  Barclay, 
**  the  late  incumbent ;  that  he  exercised  his  right  as  patron  within 
^'  the  time  required  by  law,  and  that  the  presentation  granted  by 
*^  him  in  favour  of  the  said  Mr  John  Nicholson  is  valid  and  efiec- 
^*  tual ;  and  was  with  the  presentee's  licence,  certificate,  and  let- 
^'  ter  of  acceptance,  ofiered  to  the  moderator  of  the  presbytery,  as 
^^  is  usual  in  such  cases,  within  the  time  law  requires; — and,  there- 
**  fore,  that  the  said  defenders,  the  presbytery  of  Zetland,  ought 
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<^  and  should  be  decerned  and  ordained,  by  decreet  foresaid,  to  give 
^^  due  obedience  to  the  said  presentation,  and  to  proceed  in  the 
*^  settlement  of  the  said  Mr  John  Nicholson,  with  all  convenient 
*^  speed,  according  to  the  rules  of  the  church  ;  and  until  the  final 
*'  and  conclusion  of  the  process  to  follow  hereupon,  and  that  the  said 
*^  Mr  John  Nicholson  shall  be  settled  in  the  said  church  and  parish 
<^  of  Unst,  it  ought  and  should  be  found  and  declared,  by  decreet 
**  foresaid,  that  the  pursuer,  and  the  other  heritors,  liferenters, 
**  and  others  liable  in  stipend  to  the  minister  serving  the  cure  of 
*<  the  said  parish,  are  entitled  to  retain  and  withhold  the  stipend, 
^*  whether  payable  in  money  or  in  kind,  and  to  prevent  the  said 
*^  Archibald  Gray  from  taking  possession  of  the  manse,  glebe,  or 
*^  other  rights  and  privileges  belonging  to  the  minister  of  the  said 
"  parish." 

This  last  conclusion  could  not  be  insisted  in,  as  Gray  was  al- 
ready settled.  But  decree  passed  in  terms  of  the  declaratory  conclu- 
sions. Lord  Dundas  did  not  insist  on  the  reductive  conclusions;  and 
had  no  occasion,  for  it  was  found  that  he  had  right  to  the  stipend ; 
and  the  result  was,  the  settlement  of  Nicholson,  whose  name  as 
minister  of  the  parish  appears,  as  I  was  told,  in  next  yearns  alma- 
nack. Here  all  the  redress  was  given  that  was  asked  for,  or  that 
thei  case  required.  The  presentation  was  found  to  be  valid  and 
eiFectual,  necessarily  implying  that  the  presentation  and  settlement 
by  the  presbytery  were  not  valid  and  eflectuaL 

In  the  present  case  matters  are  in  a  more  favourable  state  for 
the  pursuers.  There  is  here  no  settled  minister  to  eject.  All  that 
in  substance  is  asked  for,  is  to  find  that  Mr  Young^s  presentation 
is  valid  and  effectual,  if  he  shall  be  found  qualified. 

Lcksthf^  we  come  to  the  two  cases  which  lately  occurred,  rela- 
tive to  the  settlement  of  a  minister  in  the  parish  of  KiUarlity, 

In  the^r^^  (Baillie  v.  Morison,  28th  February  1822,)  two  im- 
portant points  were  decided.  Firsts  that  it  was  competent^  by  sus- 
pension and  interdict,  to  stop  the  presbytery  from  proceeding  in 
the  settlement.  Second^  that  the  parties,  i.  e.  elders,  heritors,  and 
parishioners,  had  no  title  to  object  to  the  presentation  or  settle- 
ment. These  are  the  very  persons  who  hetejin^bid  the  presbytery 
to  proceed. 

In  the  second^  which  was  decided  on  the  10th  June  1823,  it 
was  found  that  the  presbytery  was  barred  from  objecting  to  a  pre- 
sentation, after  having  once  sustained  it.  The  new  mode  of  so  Jar 
sustaining  had  not  then  occurred  to  them.  But  the  case  is  also 
of  importance,  as  being  a  declarator  at  the  instance  of  the  presby- 
tery. Yet  it  has  been  said  that  presbytery  cannot  be  called  as 
parties.  Why— of  the  eight  cases  mentioned,  the  presbytery  were 
parties  in  four,  viz.  those  of  Dunse,  Zetland,  and  the  two  Kiltar- 
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lity  cases.    Who  else  can  be  called  in  any  action  than  the  party 
by  whom  wrong  is  done  or  threatened  ? 

Here  the  presbytery  has  done  wrong,  ^r«/»  in  refusing  to  take 
on  trial ;  and,  secondly ^  in  rejecting  the  presentee.  Besides,  it 
threatens  farther  wrong ;  and  the  wrong  which  it  threatens  is  not 
matter  of  speculation  or  conjecture,  but  of  certainty ;  forin  pursuance 
of  what  they  have  done,  and  in  consistency  with  it,  they  must 
proceed  to  exercise  the  jtM  devdutum.  If  they  were  not' to  do 
so,  it  would  be  a  complete  admission  that  what  they  had  already 
done  was  wrong ;  that  the  Veto  Act  was  not  binding  on  them ;  and 
that  they  were  to  disobey  it.  It  is  against  this  inture  proceeding 
that  the  pursuers  ask  for  protection  ;  and  we  are  bound,  I  think, 
to  afford  it  to  them. 

Recurring  to  the  decisions,  I  think  they  establish  all  the  points 
maintained  by  the  pursuers.  It  is  moat  true  that  none  of  those 
decisions  is  precisely  in  point.  There  waa  no  Veto  Act^  and  they 
cannot  relate  to  a  nonentity.  Indeed,  so  fiur  as  relates  to  this  act, 
no  similar  or  analogous  case  can  possibly,  I  believe,  be  found. 
You  will  in  vain  search  the  records  of  all  judicatories,  civil  and 
ecclesiastical,  and  of  all  the  legislative  bodies  existing,  no  such 
act,  giving  an  uncontrollable  and  arbitrary  Veto,  will  be  found  in 
any  of  them. 

But  setting  this  aside,  the  decisions  establish  every  point. 
1.  That  the  proper  parties  are  here  called ;  2.  That  in  questions 
relating  to  matters  ecclesiastical,  this  Court  has  jurisdiction  to  as- 
sert and  potect  civil  rights ;  3.  That  those  very  rights  which  the 
pursuers  are  here  vindicating,  which  rights  have  already  been  in- 
vaded, and  are  threatened  with  furthjer  invasion,  are  just  those 
rights  for  the  assertion  and  protection  of  which,  your  Lordships 
have  in  all  the  cases  mentioned,  exercised  your  jurisdiction. 

I  am  therefore  for  repelling  the  defences.  Judges,  in  administering 
law,  have  no  discretion.  In  the  discharge  of  this  sacred  duty  we 
are  not  to  be  intimidated  or  influenced  by  acts  of  Assembly,  or  by 
resolutions  of  either  House  of  Parliament.  The  first  duty  to 
which  our  oaths  binds  us,  is  to  administer  the  law  of  the  land;  and 
from  this  duty  nothing  can  hinder  or  deter  us,  but  an  Act  of  Far- 
liamenty — an  act  by  which  the  law  itself  is  changed. 

I  am  bound  to  come  to  this  conclusion,  but  I  should  come  to  it 
with  much  regret,  if  I  thought  that  it  could  be  hurtful  to  the 
Church  of  Scotland.  I  had  the  honour,  for  a  considerable  period, 
of  a  seat  in  the  General  Assembly,  though  for  several  years,  I 
have  ceased  to  be  a  member  of  it ;  and  I  am  still  a  sincere  friend 
to  the  Church,  and  nearly  connected  with  it.  My  grandfather 
was  a  minister  of  the  Church  of  Scotland ;  one  of  his  sons 
after  him  was  also  a  clergyman,  distinguished  by  his  piety,  his 
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learning,  and  his  usefulness :— I  am  proud  of  such  connexions, 
—they  serve  to  attach  me,  in  every  way,  and  by  every  tie, 
to  the  National  Church,  of  which  I  have  always  been  a  member. 
As  a  sincere  well-wisher  of  the  Church,  I  repeat,  that  I  should 
deeply  regret  any  judgment  that  might  be  hurtful  to  it;  but  I 
console  myself,  by  uking  an  opposite  view  of  the  effects  which 
wiU  be  produced,  if  our  judgment  should  be  m  favour  of  the  pur- 


suers. 


Here  I  intended  to  read,  but  in  this  I  have  been  anticipated  by 
your  Lordship,  the  concluding  passage  of  Sir  Henry  Moncreiff's 
excellent  pamphlet,  where  he  states,  that  the  practical  effect  of 
the  Church  Establishment  in  Scotland,  on  the  information,  the 
morals,  and  religious  character  of  the  people,  equals,  if  it  does  not 
surpass,  whatever  can  be  imputed,  on  the  same  points,  to  any  other 
church  in  the  world.  . 

This;  was  well,  and  truly  said :— It  was  true  at  the  time ;— it  is 
true  still ;— and,  long  may  it  continue  to  be  so.  The  Church  of 
Scotland,  is  a  beautiful  and  solid  fabric :— It  rests  on  durable— 
on  eternal  foundations:  It  has  nobly  fulfilled,  and  continues  to 
fulfil,  the  important  purposes  for  which  it  was  intended;  and  I, 
for  one,  am  unwilling  to  tamper  with  so  fair,  and  useful  an 
edifice. 
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The  Lord  Justice-Clerk. — My  Lord  President,  in  explaining 
the  grounds  of  the  opinion  which  I  am  about  to  deliver  in  this  im- 
portant case,  I  must  begin  with  stating,  that  I  can  yield  jto  no  one  in 
a  sincere  and  ardent  regard  for  the  welfare  and  interests  of  the  Church 
of  Scotland,  of  which  I  am,  and  have  always  been  a  member,  and  in 
the  General  Assembly  of  which,  I  had  the  honour  to  hold  a  seat  as 
an  elder  for  the  long  period  of  forty-one  years.     I  must  not,  how- 
ever, disguise  from  your  Lordships,  that  having  in  that  capacity 
taken  a  part  from  the  beginning  in  these  discussions  in  the  General 
Assembly,  that  ultimately  led  to  the  Aot  of  1834,  I  was  called 
upon  to  form,  and  did  form  according  to  the  best  of  my  ability, 
a  decided  opinion  upon  the  question  which  was  then  determined 
by  the  Assembly, — that  I  gave  my  voice  against  that  enactment, 
— and  that  I  also  dissented,  with  many  others  of  the  minority, 
from  the  passing  of  that  Act.     I  went,  however,  no  farther  than 
to  warn  the  Assembly  of  the  risk  that  might  be  incurred,  of  the 
Church  being  brought  into  collision  with  the  law  of  the  land ; 
and  foreseeing  the  possibility  of  civil  suits  being  afterwards  insti- 
tuted,  I  purposely  abstained  from   concurring  in  the  separate 
Reasons  of  Dissent,  which,  on  the  special  ground  of  the  illegality 
of  the  act  of  the  Assembly,  in  a  civil  point  of  view,  were  entered 
upon  the  record,  by  a  learned  person  well  known  to  your  Lord- 
ships :  That  which  I  anticipated  having  taken  place,  by  the  insti- 
tution of  the  present  action,   I   came  to  the  discussion  of  the 
important  question  of  civil  right  raised  by  it,  prepared  to  listen 
with  attention  to  every  thing  that  could  be  urged  on  either  side. 
But  should  the  decision  of  this  question  prove  in  any  way  detri* 
mental  to  the  interests  of  the  Church  of  Scotland,  I  have  the 
satisfaction  of  knowing,  that  it  can  in  no  degree  be  ascribable  to 
the  large  minority  of  the  Church,  who  were  upon  principle  opposed 
to  the  uttermost  to  that  act  of  the  General  Assembly  1834,  from 
which  alone  the  present  litigation  has  originated. 

Keeping  in  view  the  facts  as  appearing  on  the  record,  and  the 
proceedings  of  the  presbytery  of  Auchterarder,  in  reference  to  the 
presentation  by  the  Earl  of  Kinnoull,  the  undoubted  patron  of 
that  parish,  in  favour  of  Mr.  Robert  Young,  a  regular  licentiate 
of  the  Church  of  Scotland,  and  apparently  possessed  of  the  re- 
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quisite  qualifications,  who  accepted  the  presentation,  and  was 
ready  to  submit  himself  to  trial  and  examination  by  the  presby- 
tery, according  to  the  inveterate  practice  of  the  Church, — that 
the  presbytery  so  far  sustained  the  presentation  as  to  appoint  a 
day  for  moderating  in  a  call,  the  presentee  being  as  usual 
authorized  to  preach, — ^and  that  though  the  call  was  afterwards 
signed  by  three  individuals,  the  presbytery  following  out  the 
enactment  and  regulations  of  the  interim*  act  of  Assembly  of 
1834,  after  having  ascertained  that  a  majority  of  male  heads  of 
families  of  the  congregation  in  full  communion  with  the  Church 
had,  but  without  assigning  any  reasons,  dissented,  did,  without 
any  examination  of  his  qu^ifications,  reject  the  presentee  accord- 
ingly, while  a  motion  for  finding  the  call  insufficient  had  previ- 
ously been  rejected  by  the  presbytery, — the-question  raised  by  the 
present  summons  at  the  instance  of  the  patron  and  presentee,  and 
in  which  the  presbytery  of  Auchterarder  are  called  as  defenders,  is, 
whether  the  above  rejection,  under  the  circumstances  in  which  it 
took  place,  was  or  was  not  a  violation  of  the  legal  rights  of  both 
of  the  pursuers,  and  whi^h  they  are  entitled  to  have  declared  by 
this  action. 

The  defence  maintained  on  behalf  of  the  reverend  presbytery 
is  rested  upon  the  ground  of  their  proceedings  in  the  moderation 
of  the  call  to  the  parish  of  Auchterarder  having  taken  place,  in 
strict  conformity  with  the  interim  act  and  regulations  passed  by 
the  General  Assembly  of  1834,  and  since  sanctioned  by  presby- 
teries, in  terms  of  the  barrier  act,  and  become  the  law  of  the 
Church ;  and  therefore,  that  this  Court,  whatever  power  it  has  to 
decide  in  any  question  of  purely  civil  right,  has  no  jurisdiction  in 
the  matter  embraced  in  the  declaratory  conclusions  of  the  present 
summons,  which  is  one  entirely  of  an  ecclesiastical  nature. 

In  determining  this  question,  we  are  of  necessity  compelled  to 
decide  upon  matters  of  a  very  delicate  and  important  nature,  as 
our  opinions  must  in  fact  be  given,  not  only  as  to  whether  the 
civil  rights  of  the  pursuers  have  been  violated  by  the  proceedings 
complained  of,  but  whether  the  act  and  regulations  of  the  Oeneral 
Assembly  of  1834  were  or  were  not  contrary  to  its  own  constitu- 
tion, tUtra  vires  of  the  Church,  and  contrary  to  the  law  of  the 
land. 

The  discussion  which  has  taken  place  with  so  much  ability  on 
both  sides  of  the  bar,  has  opened  up  a  most  extensive  field  for 
observation,  and  I  am  much  afraid,  that  it  will  be  necessary  to 
trespass  for  a  considerable  time  on  your  Lordship^s  attention,  in 
statmg  the  opinion,  which  in  justice  to  the  parties,  and  the  im- 
portance of  the  case  itself,  I  have  formed  in  regard  to  it. 

Whatever  views  may  originally  have  been  entertained  by  the 
early  reformers  of  our  church,  in  regard  to  the  exercise  of  the 
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right  of  lay  patronage,  as  indicated  by  the  language  of  the  First 
Book  of  Discipline,  they  do  not  appear  to  me  to  be  material  to  the 
decision  of  the  present  question,  as  that  book  never  was  adopted 
as  the  law  of  the  Church  itself;  and  we  know  that  the  subject 
of  patronage  was  afterwards  adjusted  in  a  totally  difiFerent  man- 
ner. Previous  to  the  passing  of  the  act,  1567>  c.  7»  ^^  learn 
historically,  that  unreasonable  and  extravagant  views  had  been 
entertained,  both  by  patrons  and  by  the  Church,  as  to  the  exer- 
cise of  the  right  of  patronage,  and  that  various  proceedings  had 
taken  place  between  the  crown  and  the  reformed  clergy,  with  the 
view  to  a  final  arrangement ;  and  we  have  the  authority  of  Pe- 
trie  in  his  history,  as  to  the  views  expressed  by  the  General 
Assembly,  with  regard  to  the  accuracy  of  which  no  doubt  can 
be  entertained,  as  they  came  afterwards,  in  fact,  to  be  embo- 
died in  that  statute.  He  informs  us  that,  in  reply  to  certain  ar- 
ticles sent  by  the  Queen,  the  General  Assembly  of  1565,  made 
the  following  declaration  : — "  Our  mind  is  not  that  her  Majesty, 
"  or  any  other  patron  of  the  realm,  should  be  defrauded  of  their 
**  just  patronage ;  but  we  mean,  that  whensoever  her  Majesty, 
^*  or  any  other  patron,  do  present  any  person  to  a  benefice,  that 
<«  the  person  presented  should  be  tried  and  examined  by  the 
«*  judgment  of  learned  men  of  the  Kirk,  such  as  presently  are 
"  the  superintendents  appointed  thereto,  and  as  the  presentation 
<<  to  benefices  pertains  to  patrons,  so  ought  the  collation  thereof, 
<<  by  law  and  reason,  to  the  Kirk,  of  which  collation  the  kirk 
<<  should  not  be  defrauded  more  than  the  patrons  of  their  presen- 
^<  tation ;  for,  otherwise,  if  it  shall  be  leasome  to  the  patrons  abso- 
*<  lutely  to  present  whomsoever  they  please,  without  trial  or  ex- 
"  amination,  what  then  can  abide  in  the  Kirk  of  God  but  mere 
**  ignorance  without  all  order.''  Now,  on  adverting  to  the  sta- 
tute 1567,  c.  7 J  ^hich  was  passed  two  years  after,  it  will  be 
found  to  enact  as  the  law  of  the  land,  what  the  Church  had 
itself  thus  expressly  declared  that  it  desired,  the  legislature  hav- 
ing, in  the  immediately  preceding  chapter,  first  placed  upon  a 
soUd  foundation  the  establishment  of  the  true  Kirk  itself.  The 
words  used  in  this  act,  which  I  need  not  read  at  full  length,  are 
most  emphatic  and  important ;  for,  while  the  act  declares,  that 
the  presentation  of  laick  patronages  is  always  reserved  to  the  just 
and  ancient  patrons,  it  further  declares,  *^  that  the  examina- 
<<  tion  and  admission  of  ministers  within  this  realm  be  only 
♦'  in  the  power  of  the  Kirk,  now  openly  and  publicly  professed 
**  within  the  same/'  No  language  can  more  unequivocally  ex- 
press, that  it  is  with  the  Church  alone,  that  the  examination  and 
admission  which  had  before  been  expressed  by  the  term  collation, 
shall  rest;  while  it  is  further  provided,  that  the  patron  shall, 
within  six  months,  (after  the  vacancy  shall  come  to  his  know- 
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ledge),  present  a  qualified  person  to  the  superintendent  where  the 
benefice  lies,  or  others  having  commission  from  the  Kirk,  or 
otherwise  the  Kirk  is  to  have  the  power  "  to  dispone  the  same^ 
^^  (that  is,  to  present  in  its  own  right)  to  one  qualified  person  for 
*^  that  time."^  It  is  no  doubt  perfectly  true,  that  this  act  also 
provides,  that  on  refusal  of  the  superintendent  or  commission  of 
the  Kirk,  to  receive  ^and  admit  the  person  presented  by  him,  it 
shall  be  lawful  to  the  patron  to  appeal  to  the  superintendent  and 
ministers  of  the  province,  and  finally  to  the  General  Assembly  of 
the  hail  realm,  ^^  by  whom  the  cause  being  decided,  shall  take 
**  end  as  they  decern  and  declare  ;^  but  still  the  whole  proceeding 
of  receiving  and  admitting,  is  confined  to  the  Church,  and  to  the 
Church  alone,  without  there  being  the  slightest  indication  of  a 
right  of  interference  in  any  other  quarter  whateve)r. 

I  shall  not  stop  to  notice  any  of  the  intervening  statutes,  but 
proceed  to  those  passed  in  1592,  establishing  the  Presbyterian 
form  of  Church  Government,  and  placing,  on  a  clear  and  defini- 
tive basis,  the  rights  of  patrons,  and  the  duty  of  the  Church  as 
to  collation. 

Your  Lordships  are  fully  aware,  that  previous  to  the  passing 
of  those  Acts,  much  discussion  had  taken  place  between  those 
acting  for  the  Crown,  and  the  leaders  of  the  Reformed  Church ; 
and  a  great  deal  has  been  said  in  the  course  of  the  present  argu- 
ment, with  regard  to  their  proceedings,  as  noticed  by  Spottiswood 
and  other  authorities.  It  does  not,  however,  appear  to  me,  that 
any  weight  can  with  propriety  be  attached  to  the  notes  of  Spottis- 
wood, as  to  what  points  had  or  had  not  been  agreed  to  in  the 
conferences  that  are  said  to  have  preceded  the  Act  of  Parliament ; 
as  we  can  with  propriety  look  only  to  the  terms  of  the  Acts  them- 
selves. It  may,  however,  be  observed,  that  Dr.  Cook,  in  his 
History  of  the  Church  of  Scotland,  (Vol.  i.  p.  467)  ^^^s  notices 
the  act  of  1592 : — *«  Parliament  met  on  the  5th  of  June,  and 
<^  immediately  entered  upon  the  interesting  subject  of  ecclesiastical 
<<  arrangement.  The  petitions  of  the  Church  were  laid  before  it, 
<*  and  an  act  was  soon  framed,  establishing  the  Presbyterian  form 
**  of  Church  Government,  as  administered  by  General  Assem- 
*^  lies,  Synods,  Presbyteries,  and  Sessions,  defining  the  powers 
"  of  those  judicatories,  reversing  all  acts  inconsistent  with  this 
**  polity,  and  conveying  to  Presbyteries  the  right  of  receiving 
**  presentations.^^  Now,  whether,  in  the  petitions  of  the  church, 
which  are  here  said  to  have  been  laid  before  the  Parliament,  ex- 
press reference  had  or  had  not  been  made  to  the  2d  Book  of 
Discipline,  which  had  been  agreed  upon  in  the  Assembly,  157% 
and  inserted  in  its  registers  in  1581 ;  certain  it  is,  that  when  the 
terms  of  its  various  chapters,  with  regard  to  the  calling  and  elec- 
tion of  ministers,  are  compared  with  those  of  the  two  chapters 
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of  the  act  1592,  there  cannot  be  a  doubt,  that  the  legislature 
had. altogether  departed  from,  and  refused  to  sanction  many  of 
th6  proposals  contained  in  that  book,  having  granted,  as  the  con- 
stitution of  the  newly  established  church,  only  what  is  provided 
in  those  acts.  I  need  only  refer,  in  particular,  to  the  4th  and 
5th  articles  of  the  3d  chapter  of  the  2d  Book  of  Discipline. 
After  treating  of  the  extraordinary  calling,  the  4th  article  pro- 
ceeds in  these  words : — "  This  ordinar  and  outward  calling  has 
*<  twa  parts,  election  and  ordination.  Election  is  the  chusing  out 
<<  of  a  person  or  persons  maist  able  to  the  office  that  vaikes,  by 
<<  the  judgment  of  thej  elderschip  and  consent  of  the  congrega- 
<<  tion  to  whom  the  person  or  person  beis  appointed.  The  qua- 
<<  lities  in  general  requisite  in  all  them  wha  sould  heir  charge  in 
<^  the  kirk,  consist  in  soundness  of  religion  and  godliness  of  lyfe, 
<'  according  as  they  ar  sufficiently  set  furth  in  the  word.'^  And 
the  5th  article  is  in  these  terms  : — *^  In  this  ordinar  election,  it  is 
*<  to  be  eschewit,  that  naperson.be  intrusit  in  any  of  the  offices 
**  of  the  kirk,  contrar  to  the  will  of  the  congregation  to  whom  they 
«  ar  appointed,  or  without  the  voice  of  the  eldership.  Nane  aught 
<'  to  be  intrusit  or  placit  in  the  places  alreadie  plantit,  or  in  any 
<<  roume  that  vaikes  not,  for  any  wardlie  respect :  and  that  quhilk 
^^  is  called  the  benefices,  aught  to  be  nothing  else  but  the  stipend 
*♦  of  the  ministers  that  ar  lawfuUie  callit.* 

Such  then  are  the  contents  of  the  Second  Book  of  Discipline 
upon  this  point,  but  how  totally  different  the  enactments  of  the 
legislature  in  regard  to  them  truly  are,  is  seen  from  attending  to 
the  terms  of  the  two  chapters  of  the  act  1592,  which  may  in  fact 
be  considered  as  composing  one  enactment.  No  such  mode  of 
appointing  to  vacant  benefices  as  had  been  indicated  in  the  above 
chapters  is  there  conceded,  neither  is  there  any  provision  against 
the  intrusion  declared  against  in  the  Book  of  Discipline,  what- 
ever its  meaning  may  be  held  to  be ;  nor  was  the  proposition, 
that  what  is  called  the  benefice  '^  ought  to  be  nothing  else  but 
^*  the  stipend  of  the  ministers  that  are  lawfully  called,'"'*  enacted 
by  the  legislature.  It  is,  however,  most  important  to  observe, 
that  the  tirst  chapter  of  the  act  1592  ratifies  and  approves  every 
thing  that  had  been  agreed  upon  by  his  Majesty  with  certain  of 
the  ministers,  in  regard  to  the  general  polity,  and  the  govern- 
ment, jurisdiction  and  discipline  of  the  church,  the  tenor  of  the 
very  articles  of  which  is  set  forth  in  the  act  itself.  While  this  is 
80  provided  for,  and  the  power  of  election,  and  every  thing  con- 
nected with  it,  which  had  been  set  forth  by  the  church,  are  alto- 
gether left  out,  nothing  can  be  more  irresistible,  than  this  proof  of 
the  difference  between  the  act  of  the  legislature  and  the  Second 
Book  of  Discipline.  Had  the  demands  therein  made  not  been 
held  as  directly  excluded  by  the  act  of  the  legislature,  presbyte- 
ries which  are  admitted  to  be  designated  by  the  term  eldership. 
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ought  to  have  been  all  along  in  the  full  exercise  of  the  right  of 
election,  but  which  it  is  well  known  never  was  the  case. 

The  116th  chapter  of  the  act,  while  annulling  certain  previous 
statutes,  and  declaring  as  to  the  effect  of  others,  expressly  pro- 
vides, that  the  act  1580  shall  not  derogate  from  the  privileges  of 
the  office-bearers  of  the  kirk,  with  regard  to  the  deprivation  or 
collation  of  ministers,  and  concludes  with  ordaining  "  all  presen- 
^*  tations  to  benefices  to  be  direct  to  the  particular  presbyteries  in 
**  all  time  coming,  with  full  power  to  give  collation  thereupon, 
<<  and  to  put  order  to  all  matters  and  causes  ecclesiastical  within 
**  their  bounds  according  to  the  discipline  of  the  kirk ;  providing 
<*  the  foresaids  presbyteries  be  bound  and  astricted  to  receive  and 
**  admit  whatsomever  qualified  minister  presented  by  his  Majesty 
"  or  laick  patrons,'^  Here  then  it  is  explicitly  declared,  that  all 
presentations  to  benefices  shall  be  directed  in  all  time  coming  to 
presbyteries,  instead  of  the  superintendents,  while  the  full  power 
of  collation  is  again  conferred  solely  upon  the  new  judicatories ; 
but,  at  the  same  time,  in  order  to  prevent  all  evasion  of  duty 
upon  their  part,  and  fully  to  secure  the  rights  of  patrons,  it  is 
expressly  provided,  that  the  <^  foresaid  presbyteries  be  bound  and 
**  astricted  to  receive  and  admit  whatsomever  qualified  minister 
*^  presented  by  his  Majesty  or  laick  patrons."^  The  qualifica- 
tions of  ministers  are  set  forth  in  the  Book  of  Discipline,  and 
therefore  it  was  unnecessary  to  define  in  this  act  what  was  so 
thoroughly  known  to  the  church,  in  which  the  power  of  giving 
collation  had  been  thus  unequivocally  confirmed.  In  order,  how- 
ever, to  remove  all  doubts  as  to  the  personal  qualifications  of  a 
presentee,  an  act  was^passed  by  the  General  Assembly  in  1696, 
the  terms  of  which  are  quoted  in  the  pleadings  of  the  pursuers,  and 
which  were  afterwards  confirmed  by  the  Assembly  of  1638.  But 
amongst  those  enumerated,  it  will  not  here  be  found,  that  the 
presentee,  as  a  necessary  qualification,  must  be  acceptable  to  the 
whole  or  a  majority  of  the  congregation. 

In  the  act  1692,  c.  117)  in  making  provision  for  the  right  of 
presentation  being  devolved  upon  presbyteries,  in  the  event  of 
the  patron  not  presenting  a  qualified  person  after  a  vacancy  de- 
clared by  the  church,  it  is  enacted,  that  the  presbytery  may  dis- 
pone the  same,  and  give  collation  thereof  to  such  qualified  person 
as  they  shall  think  expedient ;  '^  providing  always,  in  case  the 
"  presbytery  refuses  to  admit  any  qualified  minister  presented  to 
"  them  by  the  patron,  it  shall  be  lawful  to  the  patron  to  retain 
"  the  hail  fruits  of  the  said  benefice  in  his  own  hands'" — a  pretty 
effectual  security  against  the  violation  of  his  right. 

Such  then  being  the  enactments  as  to  the  exercise  of  the  rights 
of  patrons,  of  those  statutes,  which  ratified  and  confirmed  the 
presbyterian  church  establishment,  and  in  fact  made  them  part 
and  parcel  of  it,  it  is  unnecessary  to  advert  particularly  to  the 
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proceedings  which  took  place  in  the  beginning  of  the  17th  cen- 
tury upon  the  restoration  of  bishops.  The  act  1612,  c.  1.  esta- 
blishing episcopacy  for  the  time,  repealed  the  act  1592,  c.  116, 
and  at  the  sametime  provided,  that  in  the  event  of  a  bishop  re- 
fusing to  admit  a  qualified  presentee,  letters  of  horning  might 
be  issued,  directing  the  Ordinary  to  admit  such  person  as  the 
patron  had  presented.  It  is  no  doubt  true,  that  such  form  of 
diligence  has  not  by  statute  expressly  been  authorized  against 
presbyteries ;  yet  as  the  right  of  presentation  was  afterwards  re- 
stored to  patrons,  the  former  acts  came  again  into  operation ; 
and,  according  to  Mr.  Erskine,  (B.  1.  tit.  5.  §  16.)  ^^  of  course 
*^  all  the  consequential  rights,  and  among  others  that  of  retaining 
«  the  stipend." 

In  1645,  after  episcopacy  had  been  done  away,  measures  were 
adopted,  with  the  view  of  giving  effect  to  the  notions  that  were 
then  entertained  throughout  the  whole  of  Great  Britain,  in  re- 
lation to  persons  properly  qualified  for  the  Ministry.  Accord- 
ingly, an  act  was  passed  by  the  General  Assembly,  the  pre- 
amble of  which  is  set  forth  in  the  pleadings  for  the  pursuers;  which, 
besides  the  various  enactments  which  it  contains,  specially  pro- 
vided, with  regard  to  the  doctrine  of  ordination,  that  ''  he  who  is 
**  to  be  ordained  Minister,  is  to  be  examined  and  approved  by  those 
**  by  whom  he  is  to  be  ordained.  No  man  is  to  be  ordained  a 
*<  minister  for  a  particular  congregation,  if  they  of  that  congrega- 
<<  tion  can  shew  just  cause  of  ewception  against  kimJ'  In  the 
Directory  which  is  afterwards  given  for  the  ordination  of  minis- 
ters, there  is  this  provision,  ^^  that  there  shall  be  sent  from  the 
<<  presbytery  to  the  congregation  a  public  intimation  in  writing, 
**  which  shall  be  publicly  read  before  the  people,  and  afterwards 
<*  affixed  to  the  church  door,  to  signify,  that  on  such  a  day  a 
**  competent  number  of  the  members  of  that  congregation  nomi- 
"  nated  by  themselves,  shall  appear  before  the  presbytery  to  give 
**  their  consent  or  approbation  to  such  a  man  to  be  tneir  minister, 
<*  or  otherwise  to  put  in  with  all  Christian  discretion  and  meek- 
^*  ness  what  conceptions  they  have  against  him  ;  and  if,  upon  the 
**  day  appointed,  there  be  no  just  exception,  but  the  people  give 
«*  their  consent,  then  the  presbytery  shall  proceed  to  ordina- 
"  tion.'^  There  is  thus  unequivocal  evidence,  that,  at  this  pe- 
riod of  the  Church,  which  is  represented  as  one  of  the  purest 
in  its  history,  the  members  of  the  congregation  objecting  to  the 
ordination  of  a  minister,  were  bound  to  shew  just  cause  of  excep- 
tion against  him,  and  were  not  supposed  to  possess  any  arbitrary 
right  of  veto  or  objection  whatever,  thus  proving  clearly  what  was 
the  understanding  of  the  leaders  of  the  Church  at  that  period 
as  to  the  true  rights  of  the  people. 

In  1649)  after  the  dissolution  of  the  monarchy,  and  which  can- 
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not  be  asserted  as  the  best  period  of  our  history,  an  act  of  the 
Convention  of  Estates  was  passed,  abolishing  patronage  in 
Scotland ;  while,  in  lieu  of  it,  it  was  enacted ;  "  That  whosoever 
<^  hereafter  shall  upon  suit  and  calling  of  the  congregation,  after 
<<  due  examination  of  their  literature  and  conversation,  l>e  admit- 
"  ted  by  the  presbytery  into  the  exercise  and  function  of  the 
<'  ministry,  in  any  parish  within  the  kingdom,  the  said  person  or 
<^  persons  without  a  presentation,  by  virtue  of  their  admission 
<<  hath  sufficient  right  and  title.""  Even  then,  however,  it  does 
not  seem  to  have  been  the  intention  of  that  usurping  Convention 
of  Estates,  extravagant  as  the  views  of  the  day  were,  both  as  to 
political  and  ecclesiastical  matters,  to  confer  the  privilege  of  no- 
mination upon  the  people  at  large;  for  the  same  act  has  thia 
{\irther  provision  :  ^*  Because  it  is  needful  that  the  just  and  pro- 
**  per  interest  of  congregations  and  presbyteries  in  providing 
"  of  kirks  with  ministers  be  clearly  determined  by  the  General 
*<  Assembly,  and  what  is  to  be  accounted  the  congregation  having 
**  that  interest ;  therefore,  it  is  hereby  seriously  recommended 
<<  unto  the  next  General  Assembly  clearly  to  determine  the  same, 
<<  and  to  condescend  upon  a  certain  sunding  way  for  being  a 
**  settled  rule  therein  for  all  time  coming.*" 

In  pursuance  of  this  recommendation,  the  General  Assembly 
proceeded  to  prepare  the  Directory  that  is  quoted  at  full  length 
m  the  pleadings  for  the  pursuers,  in  which,  after  providing  for 
the  election  of  a  pastor  by  the  session,  there  follow  the  provi. 
sions,  upon  which  so  much  reliance  has  been  placed  in  support  of 
the  act  of  Assembly  1834,  in  these  words  :  ^^  3.  But  if  it  happen 
that  the  major  part  of  the  congregation  dissent  from  the  person 
^*  agreed  upon  by  the  session,  in  that  case  the  matter  shall  be 
"  brought  unto  the  presbytery,  who  shall  judge  of  the  same. 
^*  And  if  they  do  not  find  their  dissent  to  be  grounded  upon 
^<  causeless  prejudices,  they  are  to  appoint  a  new  election  in 
*<  manner  above  specified.  4.  But  if  a  lesser  part  of  the  session 
**  or  congregation  shew  their  dissent  from  the  election,  without 
"  exceptions  relevant  and  verified  to  the  presbytery,  notwith- 
"  standing  thereof,  the  presbytery  shall  go  on  to  the  trials  and 
**  ordination  of  the  person  elected  ;  yet  all  possible  diligence  and 
^^  tenderness  roust  be  used,  to  bring  all  persons  to  an  harmo- 
"  nious  agreement.""  In  regard  to  this  Directory,  which  had 
been  prepared  in  reference  solely  to  the  above  act  of  tlie  Conven- 
tion of  Estates,  which  had  abolished  patronage  and  introduced  an 
entirely  new  law,  as  to  the  election  of  ministers,  it  will  be  ob- 
served, that  that  statute  was  totally  rescinded  at  the  restora- 
tion, and  consequently  the  Directory  became  nugatory  and  in- 
operative, by  the  rights  of  patrons  having  been  restored  to  their 
former  condition.     To  hold  that  this  Directory,  nevertheless. 
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continued  as  the  recognized  law  of  the  Church,  seems  altogether 
unwarrantable,  as  it  certainly  had  been  passed  entirely  in  refer- 
ence to  that  alteration  of  the  law  with  regard  to  patronage,  which 
at  the  restoration  was  wholly  done  away. 

But  even  viewing  it  as  a  document  still  standing  upon  the 
records  of  the  church,  and  as  containing  the  views  of  its  framers, 
the  question  has  been  raised  as  to  what  its  true  import  is.  An 
attempt  has  indeed  been  made  to  maintain,  that  it  admits  of  only 
one  meaning,  namely,  that  it  granted  to  a  majority  of  the  congre- 
gation of  every  parish  a  right  to  exclude  entirely  the  power  of 
the  church  to  inquire  into  and  judge  of  the  qualifications  of  all 
persons  nominated  to  benefices,  and  to  give  or  refuse  induction 
accordingly.  But  upon  a  fair  consideration  of  the  whole  of  this 
passage  of  that  Directory,  it  appears  to  me,  that  its  terms  neces- 
sarily lead  to  no  such  construction,  but  that  it  does  on  the  con- 
trary merely  reassert  the  ancient  and  undoubted  right  exclusively 
belonging  to  the  church  itself,  to  inquire  into  and  decide  upon  aU 
objections  to  the  qualifications  of  the  nominee.  It  does  certainly, 
however,  distinguish  between  the  dissent  of  the  majority  and  that 
of  the  minority  of  the  congregation,  but  to  the  effect  only,  that 
if  the  former  dissent  from  the  person  agreed  upon  by  the  session, 
in  that  case  *^  the  matter  shall  be  brought  into  the  presbytery, 
^*  who  shall  judge  of  the  same,  and  if  they  do  not  find  their  dis- 
^*  sent  to  be  grounded  on  causeless  prejudices,'^  they  are  to  ap- 
point a  new  election ;  while,  if  the  latter,  shew  their  dissent  from 
the  election,  **  without  exceptions  relevant  and  verified  to  the 
**  presbytery,'^''  notwithstanding  thereof  the  presbytery  shall  go  on 
to  the  trials  and  ordination  of  the  person  elected.  The  meaning 
of  this  seems  sufficiently  plain,  that  the  dissent  of  the  majority 
shall  at  once  be  a  ground  for  the  presbytery  sisting  further  pro- 
ceedings until  the  matter  of  that  dissent  is  brought  before  and 
judged  of  by  the  presbytery.  But  unless  a  minority  shall  imme- 
diately not  only  state  but  verify  relevant  objections,  their  dissent 
18  not  to  stop  the  presbytery,  even  for  a  moment,  from  proceeding 
with  the  trials  and  ordination.  It  is  quite  clear,  that  even  as  to 
the  majority  dissenting,  the  matter,  that  is,  the  dissent  and  the 
grounds  of  it,  is  to  be  brought  before  the  presbytery,  who  shall 
judge  of  the  same;  and  if,  after  so  judging  of  it,  they  do  not  find 
their  dissent  to  be  groimded  on  causeless  prejudices,  which  can 
only  be  done  by  investigating  the  reasons  of  dissent,  then  only  is 
a  new  election  4o  take  place,  shewing  clearly  that  it  is  the  presby- 
tery who  are  to  judge  of  the  validity  of  the  grounds  of  dissent. 
If  the  mere  dissent  of  the  majority  was  per  se  to  render  a  new 
election  necessary,  how  is  it  possible  that  it  should  be  provided 
that  the  matter  should  be  brought  to  and  judged  of  by  the  pres« 
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bytery.  It  is  perhaps  indeed  altogether  superfluous  to  have  said 
so  much  upon  the  construction  of  this  part  of  the  Directory^  con- 
sidering that  your  Lordships  know  well  that  so  high  an  authority 
as  Sir  Henry  Moncreiff  has  unequivocally  declared  that  he  under- 
stood it  exactly  in  the  same  way,  and  that  neither  the  majority 
nor  the  minority  of  the  congregation  were  ever  allowed  to  inter- 
pose an  arbitrary  dissent  without  assigning  reasons,  of  the  vali- 
dity of  which  the  presbytery  were  to  judge. 

The  rights  of  patrons  and  of  the  church  were  not  again  regu- 
lated by  Parliament  till  1690,  in  which  year  two  important  acts 
were  passed.  It  is  unnecessary  to  notice  particularly  the  act  of 
that  year,  c.  5.  ratifying  the  Confession  of  Faith,  and  settling  the 
presbyterian  church  government,  the  preamble  and  terms  of  which 
were  referred  to  by  the  bar,  further  than  to  observe,  that  it  spe- 
cially revives  and  confirms  the  act  1592,  c.  116,  in  its  whole 
head?,  *^  except  that  part  of  it  relating  to  patronages,  which  is 
"  hereafter  to  be  taken  into  consideration.''^  The  reason  of  this 
exception  is  made  plain  from  the  subsequent  statute  of  the  same 
year,  c.  23,  which,  after  proceeding  to  make  void  the  power  for- 
merly exercised  by  patrons  of  presenting  to  vacant  churches, 
contains  the  following  enactment :  ^'  And  to  the  effect  the  calling 
<^  and  entering  ministers  in  all  time  coming  may  be  orderly  and 
«  regularly  performed,  their  M<TJesties,  with  consent  of  the  estates 
^^  of  Parliament,  do  statute  and  declare.  That  in  case  of  the 
<^  vacancy  of  any  particular  church,  and  for  supplying  the  same 
<*  with  a  minister,  the  heritors  of  the  said  parish  (being  Protes- 
^*  tants)  and  the  elders  are  to  name  and  propose,  the  person  to 
"  the  whole  congregation,  to  be  either  approven  or  disapproven 
^^  by  them ;  and  if  they  disapprove,  that  the  disapprovers  give  in 
^*  their  reasons,  to  the  effect  the  affair  may  be  cognosced  upon 
<^  by  the  presbytery  of  the  bounds,  at  whose  judgment,  and  by 
^^  whose  determination  the  calling  and  entry  of  a  particular  mi- 
^<  nister  is  to  be  ordered  and  concluded.  And  it  is  hereby  enact- 
**  ed,  that  if  application  be  not  made  by  the  eldership  and  heri- 
<<  tors  of  the  parish  to  the  presbytery  for  the  call  and  choice  of  a 
<<  minister  within  the  space  of  six  months  after  the  vacancy,  that 
^^  then  the  presbytery  may  proceed  to  provide  the  said  parish, 
"  and  plant  a  minister  in  the  church  tanquam  jure  devoluto^'''' 

Here,  then,  we  have  a  new  enactment  in  regard  to  what  is 
termed  the  calling  and  entering  ministers ;  and  in  the  subsequent 
passage  the  call  and  choice  of  a  minister  are  the  words  used  in 
providing  for  the  exercise  by  the  presbytery  of  the  jtis  devolutum^ 
language  which  may  be  considered  as  explanatory  of  the  use  of 
the  term  call,  as  a  step  in  completing  the  act  of  collation.  But 
what  it  is  most  important  to  observe  with  regard  to  this  statute 
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is,  what  it  particularly  enacts,  as  to  the  rights  of  the  congrega- 
tion.    At  a  time  when  it  had  been  felt,  as  the  preamble  bears, 
**  that  the  power  of  presenting  ministers  to  vacant  churches  of 
<*  late  exercised  by  patrons  hath  been  greatly  abused,^^  and  when 
the  nomination  to  vacant  benefices  was,  for  the  correction  of  that 
evil,  taken  away  from  the  former  patrons,  and  put  on  a  totally 
different  footing,  it  was  surely  to  be  expected,  that  if  it  was  then 
held  as  truly  auy  part  of  the  law  of  the  church  that  any  such 
right  belonged  to  the  congregation  as  is  supposed  to  have  been 
recognised,  either  by  the  Directory  1649,  or  by  the  past  usage  of 
the  church,  some  recognition  or  notice  of  it  would  have  entered 
this  important  statute.     But  so  far  from  this  being  the  case,  it  is 
expressly  declared,  that  while  the  new  parties  who  are  to  supply 
the  place  of  the  former  Patrons,  are  to  propose  the  person  to  the 
whole  congregation,  to  be  either  approven  or  dUapproven  by 
them^  ^^  if  they  disapprove,  that  the  disapprovers  give  in  their 
**  reasons  to  the  effect,  the  affair  may  be  cognosced  upon  by  the 
<«  presbytery  of  the  bounds,  at  whose  judgment  and  by  whose 
<<  determination,  the  calling  and  entry  of  a  particular  minister  is 
"  to  be  ordered  and  concluded." — Not  the  slightest  indication  is 
here  to  be  found  of  any  right  of  veto  or  dissent  without  reasons, 
existing  either  in  a  part  or  the  whole  of  a  congregation ;  but  if 
they  do  dissent  or  disapprove,  they  must  give  in  their  reasons^  of 
which  the  presbytery  is  to  judge,  and^of  course  subject  to  the  re- 
view of  their  own  ecclesiastical  superiors  ;  a  provision  which  is  in 
p^fect  consistency  with  the  whole  stream  of  authority  derived 
from  the  statutes  of  the  realm,  as  well  as  the  acts  and  uniform 
usage  of  the  church  itself.      Although,  therefore,  it  is  quite  true, 
that  this  act  was  afterwards  repealed,  when  the  right  of  patronage 
was  restored,  it  is  nevertheless  a  most  important  element  in  the 
inquiry  in  which  we  are  now  engaged,  as  to  what  the  law  of  the 
church  and  the  rights  of  the  people  were  on  all  hands  truly  held 
to  be  at  its  date. 

The  10th  of  Queen  Anne,  c.  12,  was  afterwards  passed,  repeal- 
ing the  act  1690,  c.  23,  and  by  which  it  is  declared  that  the  rights 
of  patrons  are  ^*  restored  and  settled  and  confirmed  to  them,  the 
**  aforesaid  acts  or  any  other  act,  statute,  or  custom  to  the  contrary 
*^  in  anywise  notwithstanding  ;'^  And  after  providing  that  her  ma- 
jesty or  other  patrons  may  firom  and  after  the  date  of  the  act, 
present  a  qtmlified  minister  or  ministers,  this  statute  further 
enacts,  that  ^^  the  presbytery  of  the  respective  bounds  shall,  and 
*^  is  hereby  obliged  to  receive  and  admit  in  the  same  manner  such 
<^  qualified  person  or  persons,  minister  or  ministers,  as  shall  be 
^*  presented  by  the  respective  patrons,  as  the  persons  or  ministers 
«<  presented  before  the  making  of  this  act  ought  to  have  been  ad- 
«  mitted." 
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Now,  as  to  the  argument  rested  on  this  act  not  having  ex^ 
pressly  revived  the  astricting  clause  with  regard  to  presbyteries, 
contained  in  the  act  1592,  which  had  not  been  revived  by  the  act 
1690,  in  regard  to  patronages  for  the  reason  already  noticed,  it  is 
rather  a  singular  position.  The  act  itself  does  not  expressly  de- 
clare, that  that  part  of  the  act  1592  is  not  revived,  and  it  is  only 
inferred  from  its  silence,  that  it  is  not  so.  But  surely  when  this 
act  expressly  restored^  settled,  and  confirmed  to  patrons  the  full 
possession  of  those  rights  which  had  been  abolished  by  the  act 
1690,  it  must  be  held  to  have  again  brought  into  operation  the 
whole  laws  that  formerly  existed  for  their  maintenance  and  secu* 
rity,  as  at  the  very  moment  that  it  restored  patronage,  it  could 
not  possibly  have  meant  to  withhold  the  enactments  under  which 
that  right  had  formerly  been  exercised. 

But  when  the  words  of  this  very  act  are  attended  to,  they  will 
be  found  to  be  of  themselves  as  stringent  as  those  of  the  act 
1592  itself  For  what  can  be  a  more  clear  or  imperative  declara- 
tion than  is  contained  in  the  provision  that  ^^  the  presbytery  of 
^^  the  respective  bounds  shall)  and  is  hereby  obliged  to  receive  and 
^'  admit  in  the  same  manner  such  qualiHed  person  or  persons, 
"  minister  or  ministers,  as  shall  be  presented  by  the  respective  pa- 
'^  trons,  as  the  persons  or  ministers  presented  before  the  making 
**  of  this  act  ought  to  have  been  admitted."  These  words  clearly 
impose  a  duty^  which  it  i^  incumbent  upon  the  presbyteries  to 
perform,  and  the  performance  of  which  they  can  unquestionably 
in  no  way  legally  evade. 

Accordingly,  Lord  Bankton,  in  adverting  to  the  duty  of  pres- 
byteries with  regard  to  the  admission  of  ministers,  expresses  him- 
self in  these  words. — *'  The  manner  mentioned  in  the  British 
"  Statute,  must  be  that  which  took  place  formerly,  when  patrons 
**  had  the  right  of  presentation,  they  being  restored  to  their  ancient 
"  right ;  and  if  it  were  otherwise,  the  presbytery  would  have  it  in 
**  their  power  to  set  aside  the  presentation,  upon  suggestions  from 
**  the  people,  which  was  not  intended  ;  nor  did  such  method  take 
<^  place  when  the  patrons  presented,  in  the  purest  times  of  pres- 
*«  bytery."    B.  2,  tit.  8,  §  68. 

The  only  other  statute  which  it  is  necessary  to  advert  to,  is 
that  of  the  5th  Geo.  I.  c.  29*  An  excerpt  from  which  is  contain- 
ed in  the  prints  now  before  us.  The  8th  section  makes  provision 
for  the  persons  presented  to  any  vacancy  being  duly  qualified,  by 
taking  the  oaths  declared  by  law,  and  formally  accepting  of  the 
presentation,  otherwise  the  presentation  shall  not  be  held  an  inter- 
ruption of  the  course  of  time  allowed  to  the  patron,  and  that  the 
jus  devolutum  shall  take  place — and  the  9th  section  contains  this 
declaration  and  enactment,  ^'  That  nothing  herein  contained  shall 
*^  prejudice  or  diminish  the  right  of  the  church  as  the  same  now 
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«  Stands  by  law  established,  as  to  the  trying  of  the  qualities  of  any 
**  person  presented  to  any  church  or  benefice.'" 

Here  we  have  another  statutory  recognition  of  the  sole  right  of 
the  church,  to  decide  upon  the  qualification  of  every  presentee, 
and  which  the  church  continued  to  act  upon  till  1834. 

Such  then  are  the  enactments  in  our  Statute  Book  in  regard 
both  to  the  constitution  of  the  church  itself,  and  the  rights  of 
patrons  to  present  to  vacant  benefices,  which  constitutes,  in  fact, 
that  ecclesiastical  establishment  of  Scotland,  which  the  sove- 
reigns of  these  realms  at  their  succession  regularly  swear  to  main- 
tain and  defend. 

It  is  unnecessary  to  dwell  upon  the  varied  practice  of  the  church 
in  regard  to  the  settlement  of  ministers  subsequent  to  the  date  of 
the  act  restoring  patronage.  That  practice  is  fully  and  sufficiently 
explained  in  the  valuable  work  of  Sir  Henry  Moncreiff,  to  which 
60  much  reference  has  been  made,  in  the  course  of  the  argument 
upon  both  sides.  The  effects  of  the  alteration  of  the  law  were  for 
sometime  little  felt,  in  consequence  of  the  manner  in  which  pa- 
trons exercised  their  rights,  or  rather  acquiesced  in  the  interfer- 
ence of  the  church-courts.  Disputed  settlements,  however,  after- 
wards occurred,  when  patronage  came  to  be  complained  of  as  a 
grievance,  which  excited  great  heats  and  animosities  throughout 
the  judicatures  of  the  church ;  and  with  the  view  of  allaying 
them  and  soothing  the  people,  the  act  of  the  Assembly  1736  was 
passed  by  a  predominant  party  at  the  time,  which  has  been  much 
relied  on  as  an  authority  for  the  interim  act  of  the  General  As- 
sembly of  1834.  I  shall  not,  however,  detain  your  Lordships 
with  referring  to  what  is  so  distinctly  stated  in  the  work  to  which 
I  have  just  alluded,  as  to  the  import  of  that  act  of  Assembly,  or 
the  little  effect  that  was  either  intended  by  it,  or  derived  from  it ; 
it  never  having  in  fact  been  acted  upon,  while  questions  of  dis- 
puted settlements  were  continued  to  be  decided  by  the  General 
Assembly,  according  to  the  views  of  the  prevailing  party  in  the 
Church,  and  which  are  admitted  to  have  been  for  along  time  directly 
against  requiring  a  full  assent  by  the  Call.  Whether  all  of  those 
cases,  and  particularly  that  of  Currie^  and  others,  that  might  be 
mentioned,  were  or  were  not  decided  according  to  the  rules  of  the 
Church,  may  no  doubt  be  matter  of  dispute ;  but  the  inherent 
right  of  the  Church  itself,  unfettered  by  any  other  body  whatever, 
to  determine  every  thing  with  regard  to  the  quaUfications  and  fit- 
ness of  its  members,  never  was  doubted,  nor  was  it  ever  supposed, 
that  any  other  body  held  a  co-ordinate  right  of  judging  in  such 
matters. 

Following  out  the  practice  in  the  exercise  of  its  right  of  coUa^ 
turn,  secured  to  it  by  the  statutes  of  the  land,  the  Church  has  no 
doubt,  for  a  long  period  of  time,  adopted  the  use  of  a  written  call 
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or  invitation  to  a  presentee,  in  the  form  that  is  before  us,  as  a  ne* 
cessary  proceeding  in  the  act  of  collation ;  and  accordingly  the 
act  of  the  General  Assembly  1782,  recognises  the  call  as  an  esta- 
blished part  of  the  procedure ;  but  whether  that  document  ought 
to  have  a  greater  or  a  lesser  number  of  signatures  attached  to  it,  as 
an  indication  of  consent,  has  always  been  deemed  a  matter  fi«:  only 
for  the  cognizance  and  decision  of  the  Church  itself  Mary  ques- 
tions no  doubt  have  arisen,  in  which  the  sufficiency  of  a  call  has 
been  brought  in  issue,  but  such  questions  were  dealt  with  and 
disposed  of,  according  to  the  laws  of  the  Church ;  and  when  these 
questions  came  to  be  connected  with  the  qualifications  and  fitness 
of  the  presentee  to  the  particular  charge  to  which  he  had  been 
presented,  presbyteries,  in  the  first  instance,  and  the  other  judi<- 
eateries,  in  the  event  of  an  appeal,  uniformly  judged  of  and  de- 
termined upon  all  such  objections. 

In  this  situation  of  matters,  and  at  a  time  when  there  were 
comparatively  very  few  disputed  settlements  throughout  the 
Church,  when  nothing  like  any  general  complaint  existed  as  to 
the  mode  of  exercise  of  the  rights  of  Patrons,  the  General  Assem- 
bly thought  proper,  by  a  majority,  to  pass  the  interim  act  and 
regulations  since  sanctioned  by  presbyteries,  and  now  founded 
on  by  the  Presbytery  of  Auchterarder,  in  defence  against  the  pre^ 
sent  action  of  declarator.  The  terms  of  this  *^  overture  and  in- 
<^  terim  Act  on  Calls,^^  as  it  is  denominated,  with  the  accompany- 
ing regulations  for  carrying  it  into  efiect,  and  which  are  embodied 
in  another  act,  and  in  truth  form  one  enactment,  are  quite  fami* 
liar  to  your  Lordships ;  and  the  question  to  be  determined  is, 
whether  they  do  or  do  not  amount  to  a  direct  encroachment  upon 
civil  right  and  whether  they  were  not  ultra  vires  of  the  Church, 
contrary  to  its  constitution,  and  a  violation  of  the  positive  law  of 
the  land. 

This  act  and  its  regulations  in  regard  both  to  their  effects  upon 
the  rights  of  Patron  and  presentee,  and  their  own  legality,  must 
be  viewed  as  a  whole,  and  whatever  objection  is  discoverable  upon 
the  face  of  them,  must,  in  my  humble  opinion,  be  available  in  the 
present  argument.  That  the  right  of  the  patron,  as  well  as  that 
of  the  presentee,  is  most  materially  affected  by  that  act  and  re* 
gulations,  appears  to  be  beyond  all  controversy.  According  to 
the  established  statutory  law  of  the  land,  it  has  been  seen,  that,  a 
patron  has  the  right  to  present  to  a  vacant  parish  a  qualified  per- 
son, and  the  presbytery  is  astricted  or  obliged,  to  receive  and  ad- 
mit him  accordingly ;  the  right  of  collation^  by  examining  and 
judging  of  the  whole  qualifications  of  the  person  presented,  rest- 
ing, however,  exclusivelv  with  the  presbytery  and  superior  judi- 
catories. The  power  of  thus  selecting  and  presenting  a  qualified 
person,  is  that  which  a  patron  can  secure  and  make  effectual,  if 
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be  acts  rightly,  and  when  so  acting,  he  is  by  law  entitled  to  call 
upon  a  presbytery  to  perform  its  legal  functions.  But  what  is  it 
that  is  done  by  the  act  and  regulations  now  under  consideration  ? 
A  direct  bar  is  thereby  interposed  between  the  exercise  of  the 
right  of  nomination  by  the  patron,  and  the  performance  of  the 
legal  duty  of  the  presbytery,  by  its  being  declared,  that  as  soon 
as  it  shall  be  ascertained  in  proceeding  in  the  moderation  of  a  call, 
the  preparatory  step  of  collation,  that  a  majority  of  the  male  heads 
of  families  of  the  congregation  or  communion  disapprove  of,  or 
dissent  from,  the  person  presented  to  the  vacancy,  that  shall, 
without  any  reason  being  assigned,  and  without  the  presbytery 
having  taken  a  single  step  in  the  examination  of  the  qualifications 
of  the  individual  presented,  be  held  a  sufficient  ground  for  his 
immediate  rejection,  as  well  as  that  of  the  presentation.  The  mat- 
ter, however,  does  not  rest  even  here,  for  the  sixteenth  regulation 
provides,  that  <^  if  no  presentation  shall  be  given  within  the  limited 
**  time  to  a  person,  from  whose  settlement  a  majority  on  the  roll 
**  do  not  dissent,  the  presbytery  shall  then  present /ure  devolutoJ'^ 
Can  it  then  be  denied  that  the  above  enactments,  in  conferring 
in  plain  terms  upon  this  majority  a  direct  power  of  veto  on  the 
exercise  of  the  undoubted  right  of  the  patron,  and  jus  qucesitum 
of  his  presentee,  is  a  manifest  encroachment  on  their  civil  rights  ? 
while  that  of  the  patron  is  at  the  sametime  in  reality  declared  to 
be  forfeited  by  the  fiat  of  the  Church  itself.  Against  the  opera- 
tion of  this  right  of  veto^  no  step  to  secure  himself  can  be  taken 
either  by  the  patron  or  presentee.  The  want  of  every  qualifica- 
tion required  by  the  laws  of  the  Church  can  be  guarded  and  se* 
cured  against  by  the  patron,  but  escape  from  the  effect  of  this 
right  of  V6to,  can  in  no  way  be  accomplished,  as  it  may  be  exer- 
cised, and  we  are  told  has  been  exercised  by  a  majority  merely  of 
one,  against  the  most  meritorious  and  best  qualified  man  in  the 
Church.  The  whole  matter  depends  entirely  upon  the  fancy,  ca- 
price, or  aversion  to  patronage  of  that  majority,  over  which,  (ob- 
tained, as  it  may  be  by  cabal  or  intrigue,)  no  control  whatever  can 
be  exercised,  further  than  what  may  be  supposed  to  be  derived  from 
the  declaration  which  it  is  provided  may  be  demanded  from  a  dis- 
senter, that  **  he  is  actuated  by  no  factious  or  malicious  motive, 
<*  but  solely  by  a  conscientious  regard  to  the  spiritual  interests  of 
<<  himself  or  the  congregation  ;^  as  if,  after  a  violent  and  acrimo- 
nious opposition  in  a  parish,  such  declaration  could  not  without 
difficulty  be  obtained  in  every  case. 

So  long,  however,  as  the  right  of  patronage  stands  upon  the 
foundation  of  the  10th  Queen  Anne,  and  the  other  statutes  that 
have  been  referred  to,  it  cannot  by  possibility  be  denied,  that  it 
is  most  materially  trenched  upon,  and  in  a  great  measure  render- 
ed nugatory,  by  the  act  and  regulations  of  1834.     Prior  to  this 
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enactment,  a  patron  having  presented  to  a  presbytery  a  qualified 
person,  such  as  a  regular  licentiate  or  an  established  minister  of 
the  church,  was  by  law  entitled  to  rely  upon  his  collation  being 
proceeded  in  according  to  the  rules  of  the  church,  which  rules 
rendered  it  imperative  upon  the  presbytery,  after  sustaining  the 
presentation,  if  liable  to  no  objection,  to  proceed  to  the  modera- 
tion of  a  call, — to  examine  the  presentee  as  to  his  qualifications, 
and  if  there  appeared  no  solid  objections  or  reasons  against  him, 
— to  ordain  him  to  the  benefice.  This  course  of  procedure,  how- 
ever, is  wholly  departed  from  by  the  interjection  of  the  vetOy  or 
dissent  of  the  majority  of  the  congregation,  and  holding  it  of  it- 
self to  be  an  insuperable  bar  to  the  further  progress  of  collation, 
and  a  ground  for  immediate  rejection  of  the  presentee.  That 
such  a  power  of  veto  as  is  conferred  upon  the  majority  of  the  con- 
gregation by  this  act,  never  can  without  the  most  manifest  so- 
phistry be  viewed  as  a  mere  matter  of  qualification,  which  the 
church  may  establish  or  regulate,  is  plain  on  its  very  face.  For 
how  can  a  patron  be  said  freely  to  exercise  the  right  expressly 
conferred  upon  him  by  statute,  of  presenting  a  qualified  person 
whom  the  presbytery  is  astricted  to  receive  and  admit,  when  he 
is  trammelled  at  the  very  first  by  a  third  party,  being  invested 
with  the  right  of  at  once  rejecting  the  person  presented,  by  the 
mere  exercise  of  a  veto  or  dissent,  without  any  examination  hav- 
ing taken  place  as  to  his  qualifications  ?  What  has  been  done 
by  this  enactment  is  no  more  like  the  establishment  of  a  new  item 
of  qualification,  than  if  the  act  had  declared  that  it  should  be  an 
instant  ground  of  rejection  of  a  presentation,  that  besides  being 
signed  by  the  lawful  patron  it  did  not  also  bear  to  be  countersign- 
ed by  a  majority  of  the  heads  of  families  of  the  congregation.  If 
such  an  enactment  would  have  amounted  merely  to  an  additional 
qualification,  and  to  which  a  patron  was  not  entitled  to  object,  as 
any  invasion  of  his  rights,  then,  but  not  till  then,  can  it  be  said 
that  the  conferring  the  right  of  veto  in  question  is  only  an  addi- 
tion to  the  category  of  qualifications  required  by  the  church  in  a 
presentee,  and  which  cannot  be  complained  of  in  a  court  of  law. 

Holding  it,  however,  as  manifest,  that  the  enactments  of  the 
General  Assembly  of  1834  did  materially  alter  and  encroach  upon 
the  rights  of  the  pursuers  of  this  action,  it  remains  to  be  considered 
whether  they  were  not  also,  in  violation  of  the  constitution,  and 
ultra  vires  of  the  church  itself.  This  inquiry  we  are  compelled 
to  enter  upon,  in  consequence  of  the  defenders  having  maintained 
that  these  enactments  relate  to  a  matter  purely  ecclesiastical; 
that  they  are  within  the  legislative  power  of  the  church  and  fully 
sanctioned  by  its  constitution  ;  and  that,  therefore,  this  court  has 
no  jurisdiction  in  regard  to  th6  matters  embraced  in  the  present 
summons. 
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I  have  already  had  occasion  to  observe  that  by  the  statutory 
law  of  Scotland  the  right  of  collation  to  vacant  benefices  was  re- 
cognised as  the  sole  privilege  of  the  church  from  the  earliest 
period  of  its  history,  that  it  had  been  confirmed  by  a  variety  of 
acts  of  the  legislature  which,  at  the  sametime,  expressly  pro- 
vided for  the  security  of  the  rights  of  patrons  when  presenting 
persons  duly  qualified,  and  that  it  had  uniformly  been  asserted 
by  the  church  under  all  its  succeeding  changes,  as  its  inalienable 
nght.    This  right  of  collation,  it  is  known,  included  in  it  the  ex- 
clusive power  of  examining  into  and  judging  of  the  qualifications 
of  all  persons  presented  to  benefices,  and  of  deciding,  likewise,  on 
grounds  of  extrusion.  This  most  important  privilege  has  accordingly 
always  been  considered  as  the  marked  characteristic  of  the  Church 
of  Scotland,  evincing  the  wisdom  of  its  founders,  as  well  as  that 
of  the  legislature  that  sanctioned  its  establishment.     For  what 
wiser  or  more  prudent  arrangement  could  have  been  made  to  se- 
cure the  purity  of  its  doctrines  as  established  by  that  Confession 
of  Faith,  which  was  made  part  of  the  law  of  the  land,  and  the 
moral  fitness  and  usefulness  of  its  ministers,  than  by  investing 
the  church  itself  with  the  sole  power  of  giving  collation,  and  de- 
termining at  all  times  as  to  the  qualifications  of  persons  presented 
to  benefices  ?     If  the  church  continued  only  true  to  itself,  there 
could  under  this  system  be  no  possibility  of  risk  of  its  interests 
ever  being  impaired,  either  in  respect  to  the  doctrine  or  the  quali-  ' 
fications  of  its  ministers  t  find  the  people  belonging  to  it  had,  by 
this  admirable  provision,  and  the  manner  in  whichit  ought  properly 
to  be  exercised,  a  security  in  regard  to  their  spiritual  instructors, 
which  few  religious  establishments  whatever  possess.     Had  the 
act  1834,  instead  of  putting  forth  the  more  problematical  asser- 
tion which  it  contains,  set  out  with  declaring  that  this  its  most 
marked  characteristic  was  ^^  the  fundamental  law  of  the  church,^ 
its  truth  could  have  been  called  in  question  by  no  man  capable  of 
understanding  and  appreciating  its  value.    I  well  remember  at 
an  interview  which  I  had  the  honour  to  enjoy  on  the  4th  of 
April  1834,  with  that  great  man  who  so  long  presided  in  the 
court  of  chancery,  with  a  reputation  and  success  second  to  no 
one  that  ever  occupied  the  woolsack,  and  whose  death  the  nation 
18  now  lamenting,  that  he  emphatically  said,  in  reference  to  the 
depending  discussion  on  this  subject  in  the  Church  of  Scotland, 
**  you,  in  Scotland,  have  a  great  superiority  over  us  here,  in  hav- 
**  ing  so  thorough  an  investigation  into  the  qualifications  of  all 
**  persons  presented  to  liviags.'^    These  words  I  made  a  memoran- 
dum of  the  very  day  they  were  uttered,  as  shewing  how  the  con- 
stitution of  our  own  church,  in  this  respect,  was  estimated  by 
such  an  authority  ;  and  I  trust  I  shall  be  excused  by  your  Lord- 
ships in  here  stating,  that  on  the  same  occasion,  the  last  time  I 
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saw  that  noble  Lord,  in  reference  to  Scottish  appeals.  Lord 
Eldon  made  the  following  statement  to  me,  which,  in  justice  to 
his  memory,  I  think  ought  to  be  generally  known ;  ^^  That 
^'  though  he  had  been  much  employed  in  arguing  Scottish  causes 
^^  for  nearly  20  years  before  he  became  chancellor,  and  had  sat 
^^  judging  in  them  for  25  years,  he  had  never  till  the  last  ap- 
^'  preached  to  the  decision  of  any  one  of  them  without  the  great- 
**  est  hesitation  and  anxiety,  lest  he  should  have  allowed  his  im- 
<^  pressions  of  English  law  to  mix  themselves  up  with  the  princi- 
"  pies  of  the  law  of  Scotland.**" 

This  important  right  of  collation  possessed  by  the  Church  of 
Scotland,  however,  in  so  far  as  it  includes  the  sole  right  of  pro- 
nouncing upon  the  qualifications  and  fitness  of  a  presentee,  and 
of  giving  or  refusing  admission,  has,  by  the  act  of  Assembly  1834^ 
actually  been  surrendered  by  those  who  held  it,  and  transferred 
to  the  bare  majority  of  the  heads  of  families  of  every  congregation 
throughout  Scotland,  whose  dissent,  without  the  necessity  of 
assigning  the  vestige  of  a  reason,  and  without  any  examination 
whatever  into  the  qualifications  of  the  presentee>  by  those  who 
alone  are  by  law  entitled  to  inquire  into  them,  is  declared  to  be 
an  absolute  and  immediate  ground  of  rejection.  Prior  to  that 
enactment,  the  church,  throughout  its  various  judicatories,  begin- 
ning with  presbyteries,  uniformly  maintained  the  right  of  deter- 
mining upon  all  objections  taken  by  the  members  of  a  congregation 
to  the  qualifications  and  fitness  of  a  presentee.  The  great  advan* 
tage  derived  from  that  system  was,  that  while  no  man  could  by 
possibility  be  inducted  into  a  benefice,  without  the  sanction  of 
the  church  to  his  collation,  after  hearing  every  ground  of  objection 
that  could  be  urged  by  the  people ;  neither  could  he  be  arbitrarily 
set  aside  or  rejected,  without  an  opportunity  being  afforded  to  the 
church  itself,  of  openly  and  publicly  ascertaining  the  validity  of 
the  objections  offered  to  him,  or  whether  they  were  not  merely  the 
result  of  causeless  prejudices.  The  duty  of  deciding  upon  all 
objections,  lay  entirely  with  the  church  itself,  and  no  presbytery 
could  pretend  right  to  reject  a  presentee,  without  even  entering 
into  an  examination  of  his  qualifications.  If  it  did  so,  however, 
and  presumed  thereafter  to  admit  another,  whether  in  virtue  of  a 
presentation  from  a  different  patron,  or  by  the  exercise  of  its  own 
right  jure  devolutOy  the  person  so  inducted  could  be  entitled  to 
no  part  of  the  fruits  of  the  benefice,  as  it  is  well  known  has  been 
repeatedly  decided  in  this  court.  But  under  the  act  in  question^ 
the  presbytery  entirely  neglects  the  duty  of  examining  into  the 
qualifications  and  fitness  of  the  person  nominated  by  the  patron^ 
and  is  in  fact  made  to  devolve  that  duty  on  the  majority  of  the 
congregation,  an  irresponsible  body  subject  to  no  control  or  re- 
view, being  compelled  immediately  to  reject,  on  the  mere  fact 
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being  ascertained  of  the  dissent  of  a  bare  majority  of  the  heads  of 
families.  I  can  find  no  Testige  of  authority  in  any  act  of  Parlia- 
ment, or  previous  act  of  the  General  Assembly,  that  empowers  a 
presbytery  to  devolve  any  one  of  its  functions,  and  far  less  so 
important  a  one,  on  any  other  body  whatever.  The  whole  system 
of  discipline  of  the  church,  is  utterly  hostile  to  such  a  devolution 
'  of  duty.  But  by  this  act,  the  duty  of  the  presbytery  is  devolved 
on  the  majority  of  the  heads  of  families  of  the  congregation,  in 
communion  with  the  church,  whose  dissent  without  the  interven- 
tion of  the  presbytery,  is  declared  to  be  a  ground  for  immediate 
rejection.  Suppose  the  act  had  provided  that  the  dissent  of  a 
majority,  or  two  thirds  of  the  kirk-session,  should  be  a  sufficient 
ground  for  rejecting  a  presentee,  could  this  have  been  held  as  a 
performance  of  the  legal  duty  incumbent  on  the  presbytery  alone, 
of  judging  and  deciding  upon  the  qualifications  of  the  person  pre- 
sented, and  performing  the  duty  of  coUation  imposed  upon  it  by 
positive  statute  ? 

In  taking  this  view  of  the  nature  and  effect  of  the  act  of  the 
Assembly  1834,  as  being  altogether  untoarrafited  by  the  consti- 
tution of  the  church,  I  feel  myself  strongly  confirmed  by  the  terms 
of  a  document,  to  which  I  must  here  b^  leave  to  refer.  Previous 
to  the  meeting  of  the  General  Assembly  1834,  the  following 
overture  was  adopted,  and  transmitted  by  a  very  large  majority 
of  the  Synod  of  Abeideen,  and  to  which  it  would  have  been  well, 
had  more  attention  been  paid  before  passing  the  act  in  question. 
*<  Whereas  the  system,  under  the  operation  of  which  the  ministers 
*^  of  the  Church  of  Scotland  are  appointed  to  ecclesiastical  charges, 
^<  recognises  and  combines  with  the  entire  right  of  collation,  in  all 
**  its  parts  vested  in  the  church :  1st,  A  right  of  presentation 
^'  under  certain  limitations  possessed  by  the  crown  and  qualified 
^^  subject-patrons ;  and  2d,  a  right  on  the  part  of  the  people,  of 
**  formally  expressing  their  consent  to  the  admission  of  the  pre- 
**  sentee,  or  dissent  with  reasons  to  be  judged  of  by  the  church 
<<  judicatories,  before  coUation  granted.  It  is  humbly  overtured 
*<  to  the  venerable  the  General  Assembly  of  the  Church  of  Scot- 
**  land,  that  no  innovation  destructive  ik  this  long-tried  and  es- 
<<  tablished  system,  be  sanctioned  or  approved  of  by  the  General 
*<  Assembly  ;  and  in  particular,  that  no  change  of  ecclesiastical 
**  law  or  procedure  relative  to  die  induction  of  ministers,  tending 
**  to  render  void,  or  in  any  manner  impair  the  right  of  collation, 
<<  orij^nally  secured  to  this  church  by  the  statute  1567 ;  ^be  free 
**  and  entire  exercise  of  which  right  has  been  hitherto  carefully 
<<  maintained,  and  is  not  more  necessary  to  the  independence,. 
<<  security,  and  permanence  of  the  church,  than  to  the  best  in- 
"  terests  of  the  people.'* 

This  overture,   which  contains  so   admirable  a  compendium 
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of  the  constitution  of  the  church  on  this  important  point, 
was  enforced  in  a  most  able  speech  by  a  venerable  friend  of  mine, 
the  Professor  of  Divinity  of  the  King^s  College  of  Aberdeen^ 
who  in  regard  to  this,  the  inalienable  right  of  the  church  as  to 
the  collation  of  its  ministers,  expressed  himself  in  the  following 
terms,  to  the  justice  and  correctness  of  which  I  entirely  subscribe- 
"  This,  the  church's  right  of  collation,  comprehending,  as  has  been 
^<  stated,  that  of  granting  admission  and  of  extruding,  with  the 
"  power  of  judging  of  qualifications,  and  of  determining  every 
*^  disputed  case,  arising  out  of  these  subjects  in  the  last  resort ; 
<<  this  all  important  right,  the  church  has  firmly  maintained  at 
^<  all  times  throughout  her  eventftd  history,  nor  ever  parted  with 
^<  it,  unless  when  bereft  at  the  same  time  of  all  her  other  rights 
"  and  privileges." 

That  the  Act  of  the  Oeneral  Assembly  now  under  our  conside- 
ration was,  however,  in  reality  new  legislation,  and  not  merely  a 
declaration  of  what  the  existing  law  of  the  Church  truly  was,  ap- 
pears manifest,  1st,  Because  it  was  felt,  that  to  make  it  binding 
on  the  Church  hereafter,  it  was  necessary  after  passing  it  as  an 
interim  actf  to  transmit  it  for  the  approbation  of  presbyteries  un- 
der the  provision  of  the  barrier  act  of  the  church,  which  requires 
all  new  laws  to  be  so  sanctioned ; — 2dly,  Because  it  is  apparent 
upon  the  face  of  the  regulations,  which  are  in  fact  part  of  the  act 
itself,  when  providing  for  the  exercise  of  the  ^'i^  devoltUuniy  in- 
stead of  the  enactment  being  made  operative  against  the  presentees: 
of  presbyteries,  as  well  as  those  of  lay  patrons,  it  declares  that  it 
shdl  not  apply,  but<^  that  cases  of  presentation  by  the  presbytery 
^*jure  devoluto,  shall  not  fall  under  the  operation  of  the  regula- 
^^  tions  in  this  and  the  relative  act  of  Assembly,  but  sfudl  be  pro* 
"  ceeded  in  according  to  the  general  laws  of  the  Churchy  appU- 
<*  coble  to  such  cases.''''  Here  then  is  an  admission  in  plain  and 
unequivocal  terms,  that  this  enactment  is  not  one  of  the  general 
laws  of  the  Church,  and  therefore  is  a  new  one ;  and  as  I  am  de- 
cidedly of  opinion,  a  direct  innovation  upon  its  constitution. 
Where  is  the  force  or  validity  then  of  the  assertion  of  the  funda- 
mental  law  of  the  Church  in  its  preamble  as  the  basis  of  this  new 
enactment  ?  Is  it  to  be  operative,  and  the  principle  carried  into 
full  eflect  against  every  exercise  of  patronage,  except  those  of 
presbyteries,  as  to  which  there  is  to  be  no  reference  to  the  inherent 
right  of  the  majority  of  the  congregation  to  dissent  without  reasons, 
and  thereby  effect  the  instant  rejection  of  the  presentee ;  but  that 
presbyteries  under  their  jus  devolutum  may  appoint  any  person 
except  the  one  rejected  by  the  veto  of  the  congregation,  and  of 
whose  qualifications  and  fitness  they  themselves  are  to  be,  as  before, 
the  sole  judges  ;  and  to  whom  collation  is  to  be  given  ^^  according 
**  to  the  general  laws  of  the  Church  applicable  to  such  cases  ?'^ 
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The  terms  of  the  16th  and  17th  regulations,  in  declaring  the 
Tight  of  presbyteries  in  regard  to  the  jus  devolutum,  and  the 
manner,  even  after  the  passing  of  this  taw^  in  which  it  shall  al- 
ways be  exercised,  do  of  themselves,  in  my  opinion,  afford  the 
strongest  grounds  of  objection  to  the  legality  of  the  act  in  ques* 
tion,  whether  in  regard  to  the  law  of  the  Church  or  of  the  State ; 
for  I  have  no  conception  of  its  being  any  sufficient  answer  to  state, 
that  under  the  present  summons  there  is  no  question  raised  in  re- 
gard to  the  jus  devolutuniy  and  that  we  are  at  present  in  fact  to 
shut  OUT  eyes  to  the  regulations  referred  to.  The  learned  counsel 
for  the  defenders  felt  the  force  of  this  part  of  the  pursuer'^s  case, 
and  strongly  deprecated  any  reference  to  the  provisions  with  re- 
gard to  the  jus  devolutuntj  as  being  a  part  of  this  law,  that  they 
were  not  bound  to  defend.  But  this  mode  of  evading  an  objec- 
tion to  the  validity  of  the  act  of  the  Assembly  cannot  avail,  as  it 
appears  on  the  very  face  of  its  enactments  ;  and  i£  it  amounts  to 
a  demonstration  that  the  church  is  there  assuming  a  right  to  it- 
self, which  is  directly  contrary  to  law,  of  declaring  token  it  has  ac- 
quired  the  power  of  presenting  to  benefices  ^wre  devolutOj  while  in 
exercising  that  right  it  is  to  be  entirely  free  from  that  new  enact- 
ment, which  it  attempts  to  impose  upon  all  other  patrons, — the 
illegality  of  the  whole  as  an  act  of  legislation  is  made  manifest. 
That  the  church  does  not  possess,  and  never  did  possess  by  law, 
the  power  of  declaring,  what  shall  open  up  to  it  the  right  of  pre- 
senting to  benefices  jwre  deuo/w/o,  is  a  proposition  which  cannot 
seriously  be  contested ;  as  the  contrary  has  been  decided  again 
and  again  in  this  court,  in  the  various  cases  that  were  referred  to 
by  the  Dean  of  Faculty.  When  the  Church  asserts  a  claim  to 
present  to  a  benefice  jure  devoluto^  the  question,  as  one  of  civil 
right,  must  and  can  only  competently  be  determined  in  this  court ; 
and  accordingly  the  Church  itself  has  for  a  long  period  entirely 
acquiesced  in  the  propriety  of  that  course  of  procedure. — We  have 
seen  however,  that  the  16th  regulation  provides,  that  "if  no  pre- 
**  sentation  shall  be  given  within  the  limited  time,  to  a  person 
"  from  whose  settlement  a  majority  on  the  roll  do  not  dissent,  the 
*^  presbytery  shall  then  present  jure  devoluto.'^  The  very 
terms  of  this  regulation  in  fact  bring  its  illegality  to  the  test,  and 
are  alone  sufficient  to  shew  that  it  is  consonant,  neither  with  the 
law  of  the  State  nor  of  the  Church. 

While,  in  support  of  the  validity  of  the  act  of  the  General 
Assembly,  upon  which  the  defence  against  this  action  is  solely 
rested,  reference  has  been  made  to  the  ancient  history  of  the 
church,  as  appearing  from  the  Books  of  Discipline,  the  Notes  of 
Spottiswood,  and  the  phraseology  of  certain  acts  of  Parliament, 
and  of  those  of  the  General  Assembly,  (though  chiefly  during 
those  periods  when  the  right  of  patronage  was  either  totally  abo- 
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lifihed,  or  placed  under  great  restrictions),  it  is  singular  that  no 
one  instance  has  been  pointed  out,  in  which  it  was  aiitually 
found  by  a  jyidgment,  either  of  the  supreme  or  inferior  church 
courts,  that  the  majority  of  the  heads  of  families  of  a  oongr^ation 
could,  by  their  simple  didsent,  without  offering  any  reasons  what- 
ever, place  an  insuperable  bar  upon  the  right  of  a  presentee,  and 
accomplish  his  immediate  rejection,  without  his  having  even  been 
taken  upon  trial  as  to  his  qualifications.  If  this  had  ever  been 
held  as  the  law  of  the  church,  it  is  impossible  to  conceive  that 
instances  would  not  have  occurred  where  it  was  applied.  The 
multitude  of  disputed  settlements  that  have  occurred  since  the 
restoration  of  patronage,  must  have  afforded  many  occasions  for 
the  operation  of  such  a  rule.  No  such  instance  has,  however, 
yet  been  pointed  out,  either  in  ancient  or  modem  times,  as  it  is 
well  known  that  the  cases  in  which  the  church  courts,  in  the 
exercise  of  their  own  functions,  refused  to  complete  settlements, 
were  dealt  with  in  a  totally  different  manner. 

No  direct  authority,  eiwer  from  history  or  the  opinions  of  the 
fathers  of  the  church,  has  been  produced  in  support  of  the  ex- 
istence of  any  such  law.  But  on  the  contrary,  the  opinion  of 
one  who  stood  deservedly  high  as  an  authority  when  in  life,  and 
whose  memory  is  still  held  in  the  highest  estimation  in  the  church, 
has  been  shewn  to  be  decidedly  and  unequivocally  opposed  to 
the  existence  of  any  such  right,  either  in  the  whole  or  any  part  of 
a  congregation.  If  he  had  considered  that  such  a  right  ever  did 
belong  to  a  congregation,  it  is  impossible  for  me  to  conceive  that 
the  venerable  baronet  in  question  could  ever  have  expressed  him- 
self in  such  terms  as  the  following,  when  treating  of  the  constitu- 
tion of  the  Church  of  Scotland  : — "  In  the  Second  Book  of  Dis- 
«  dpline,  the  election  of  pastors  is  declared  to  be  by  judgment  of 
"  the  eldership  (that  is,  of  the  presbytery)  and  the  consent  of  the 
<^  congregation ;  this  language  signifying,  according  to  all  ike 
«  laws  thatfMowedy  the  right  of  the  people  either  to  give  their 
<<  consent,  or  to  state  and  substantiate  their  objections,  of  which 
"  the  presbytery  were  to  judge.  The  people  were  not  electors 
•*  even  by  this  rule ;  and  though  it  gave  more  power  to  the  pres* 
<<  byteries  than  was  ever  afterwards  conceded  to  them,  it  gave 
*^  the  people  exactly  the  same  place  which  the  language  of  the 
**  churchf  both  in  early  and  latter  timeSj  assigned  to  them.'" 
Coming,  as  this  does,  from  a  man  of  the  strong  and  masculine 
understanding  that  characterised  Sir  Henry  Moncreiff,  and  whose 
opinions  in  favour  of  the  popular  side  of  the  church  were  so  well 
known,  I  can  imagine  no  stronger  or  more  explicit  authority  as  to 
what  the  law  of  the  church  upon  this  point  truly  is ;  and  sure  I 
am,  that  if  his  opinion  had  been  directly  the  reverse  of  what  it  is, 
it  would  have  been  held  by  many  as  of  itself  decisive  of  the  pre- 
43ent  question. 
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I  have  now  only  to  advert  in  a  few  words,  to  the  competency 
of  the  declaratory  conclusion  of  the  present  action,  and  of  the 
right  of  this  court  to  give  the  redress  that  is  there  demanded,  in 
reference  to  the  decisions  that  have  been  referred  to,  but  into  the 
details  of  which  I  haVe  no  intention  to  enter.  It  has  been  main- 
tained upon  the  part  of  the  defenders,  that  even  supposing  the 
act  of  the  General  Assembly  1834  was  in  reality  tUtra  viresy  and 
had  encroached  to  a  certain  extent  on  the  right  of  patronage,  it 
is  not  for  this  court,  but  the  legislature  alone,  to  apply  the 
remedy.  It  is  obvious,  however,  that  this  position  would  be 
equally  applicable  to  any  legislative  act  of  the  church,  however 
flagrantly  destructive  it  might  be  of  any  civil  right  whatever ; 
and  indeed  the  same  view  might  just  as  well  be  taken,  with  regard 
to  an  act  of  the  church  which  directly  pronounced  against  the 
legality  of  the  whole  system  of  lay  patronage,  and  at  once  de- 
clared, that  all  future  vacancies  in  benefices  should  be  supplied, 
either  by  the  election  of  the  people  themselves,  or  by  the  church 
itself,  as  in  the  exercise  of  its  own  right.  It  cannot  surely,  how- 
ever, be  maintained,  after  the  series  rerum  judicatarum  that  has 
taken  place,  that  it  would  be  any  defence  in  an  action  for  de- 
claring the  utter  illegality  of  such  an  act,  and  every  thing  flowing 
from  it,  to  state,  that  what  was  objected  to  was  a  legislative 
enactment  of  the  churchy  and  could  be  altered  only  by  an  act  of 
parliament.  No  such  doctrine  could  be  listened  to  for  one  mo- 
ment,—-all  that  is  necessary  to  warrant  the  interference  of  this 
court  in  any  question  of  this  nature,  being  to  shew,  that  a  civil 
right  has  been  aifected  by  that  which  is  in  itself  in  fact  contrary 
to  law,  and  still  more,  if  it  is  likewise  contrary  to  the  clear  law  of 
the  church  itself. 

The  exercise  of  the  jurisdiction  of  this  court  in  such  cases,  is 
far  from  being  any  interference  with  ecclesiastical  functions, 
regulating  merely  in  regard  to  ecclesiastical  rights  or  privi- 
leges, which  unquestionably  remain  under  the  sole  control  of 
the  church  itself,  in  its  several  judicatories.  No  right  can  ever 
be  assumed  by  this  court  of  interfering  in  any  way  with  the 
church  in  the  exercise  of  its  proper  ecclesiastical  functions, — ^in 
deciding  ecclesiastical  causes, — or  in  legislating  in  matters  purely 
clerical.  But  however  indisputable  the  truth  of  this  may  be,  the 
jurisdiction  of  this  court  cannot  be  excluded,  in  regard  to  any  act 
or  proceeding  which,  under  the  semblance  of  the  performance  of 
an  ecclesiastical  function,  makes  a  direct  encroachment  on  a  civil 
right  that  is  protected  and  secured  by  positive  statute.  Neither 
will  the  right  of  this  court  to  give  redress  be  excluded,  if,  in  the 
performance  of  a  <Juty  in  the  exercise  of  which  the  power  of  the 
church  is  even  exclusive  and  final,  its  courts  have  deviated  from 
the  injunctions  of  a  statute.     This  was  fully  exemplified  in  the 
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case  of  Corstorphine,  and  others  that  have  occttrred,  in  regard  to 
the  execution  of  the  schoolmasters^  act,  when  this  court  decided 
in  the  most  explicit  terms,  that  presbyteries  could  be  com- 
pelled to  perform  the  duties  imposed  upon  them  by  the  legis- 
lature. 

Since  the  act  of  Queen  Anne,  the  right  of  patronage  and  its 
free  exercise,  have  been  secured  by  positive  statute.  No  direct 
encroachment  on  this  right,  therefore,  by  the  interposition,  from 
whatever  quarter,  of  a  controlling  and  absolute  right  of  veto  upon 
the  patron's  nomination^  while  the  church  utterly  refuses  to  ex- 
amine into  the  qualifications  of  the  presentee,  can  be  deemed 
legal ;  and  if  the  rights  of  both  patron  and  presentee  are  thereby 
attempted  to  be  set  aside,  they  surely  must  be  entitled,  as  in 
regard  to  any  other  civil  and  patrimonial  interest,  to  have  the 
illegality  dedared  by  the  decision  of  this  court. 

It  is  freely  admitted,  as  I  understand,  that  redress  may  be  given 
by  this  court  after  a  civil  wrong  has  been  completed  by  any  act 
or  decision  of  the  church,  as  whether  admitted  or  not,  it  was  un- 
questionably in  fact  decided,  after  the  fullest  and  most  deliberate 
conf'ideration,  and  when  the  illegal  proceedings  of  presbyteries 
were  entirely  disregarded,  in  the  cases  of  Auchtermuchty  in  1^35y 
and  of  Lord  Dundas  against  the  presbytery  of  Zetland,  at  the 
ditstance  of  sixty  years  afterwards ;  to  say  nothing  of  the  other 
intermediate  decisions,  so  well  known  to  your  Lordships.  The 
two  decisions  I  have  referred  to,  are  direct  and  positive  determi- 
nations upon  the  point,  as  they  were  founded  on  the  sole  ground 
of  the  illegality  of  the  proceedings  of  the  respective  presbyteries 
complained  of ;  while  the  persons  they  had  ventured  to  induct  were 
left  to  the  possession  of  their  cures,  without  being  entitled  to  draw 
one  farthing  of  the  stipends.  I  cannot,  therefore,  for  my  life  see  the 
slightest  objection  to  this  court  being  called  upon,  before  a  wrong 
is  finally  completed,  to  declare  what  the  law  is  in  regard  to  the 
matter  complained  of.  An  action  of  declarator  is  one  well  known 
in  our  law,  and  even  when  unaccompanied  with  petitory  conclu- 
sions, if  a  real  patrimonial  interest  is  sought  to  be  declared,  it  ia 
attended  with  the  most  material  advantages,  in  guiding  parties  to 
the  knowledge  of  their  respective  rights ;  and  certain  I  am,  that 
in  reference  to  the  circumstances  of  the  present  case,  it  is  not  a 
proceeding  that  ought  to  be  complained  of  as  unfavourable  to  the 
reverend  defenders,  as  no  one  would  envy  their  feelings,  or  those 
of  any  other  presbytery,  were  they  allowed  to  place  themselves  in 
the  predicament  of  presbyteries  in  reference  to  settlements 
that  they  persisted  in  completing  contrary  to  law.  Nothing, 
indeed,  can  be  more  repugnant  to  propriety  or  sound  policy, 
than  that  there  should  be  a  separation  of  a  benefice  from  a 
(:ure ;  but  that  consequence,  it  is  admitted,  has  been  fixed  by 
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dedsions,  and  that  in  the  last  resort,  as  in  the  case  of  Lanark, 
as  the  inevitable  consequence  of  a  settlement  being  completed,  in 
opposition  to  the  law  of  the  land,  and  of  this  court  being  called 
upon  only  to  give  redress  after  the  wrong  has  been  done.  It  is 
surely  far  better  to  have  it  found  and  declared,  that  by  the  course 
adopted  the  defenders  in  this  case  have  been  proceeding  contrary 
to  their  duty,  and  in  violation  of  law,  and  that  they  should  be  en- 
joined to  perform  that  duty  as  the  law  has  prescribed,  rather  than 
to  wait  till  the  wrong  has  been  completed,  and  a  great  injury  occa- 
sioned both  to  the  church  and  individuals,  by  the  settlement  of 
one  that  is  not  the  legal  presentee. 

The  course,  indeed,  that  has  been  followed  by  the  General  As- 
sembly itself  in  all  parallel  cases  since  that  of  Lanark,  is  a  strong 
confirmation  of  the  propriety  and  fitness  of  the  declaratory  con- 
clusion of  the  present  summons ;  and  holding  it  as  perfectly  com- 
petent, for  the  pursuers  of  this  action  to  insist  in  that  conclusion, 
which  carefully  avoids  interfering  with  the  proper  functions  of  the 
church,  I  do  not  consider  it  to  be  necessary  at  present  to  antici-^ 
pate  what  fiiture  proceedings  are  to  follow  a  decerniture  in  confor- 
mity with  it.  The  pursuers  are  at  present  satisfied,  with  merely 
asking,  that  the  conclusion  shall  be  determined  in  their  favour ; 
and  it  is  not  for  this  court  to  take  for  granted  that  the  church,  in 
the  exercise  of  its  sound  discretion,  wiU  disregard  the  declaration 
of  the  law,  or  that  any  ulterior  measures  will,  in  reality,  be  ren* 
dered  necessary. 

Upon  the  whole,  it  humbly  appears  to  me  for  the  reasons  which 
I  have  stated,  that  the  pursuers  have  established,— 

1st,  That  the  right  of  presentation  of  qualified  persons  to  vacant 
benefices  in  the  Church  of  Scotland,  whether  exercised  by  the 
crown,  by  other  lay  patrons,  or  by  presbyteries  under  the^W  de- 
volutum,  is  by  law  free  from  all  fetter  or  restriction  whatever,  ex- 
cept what  arises  from  the  church  itself,  in  the  due  exercise  of  its 
own  lawful  and  undoubted  function,  of  giving  collation  after  exa- 
mination, as  to  the  qualifications  of  the  persons  presented ;  while 
the  act  of  the  General  Assembly  and  its  accompanying  regulations 
of  1834,  have  operated  a  manifest  encroachment  on  that  right  of 
presentation,  by  their  conferring,  before  any  trial  or  examination 
whatever,  on  a  majority  of  ipale  heads  of  families  of  a  congr^ation 
in  communion  with  the  church,  an  absolute  right  of  veto  and 
rejection  of  the  presentee,  without  assigning  any  reasons. 

2d,  That  that  act  was  an  innovation,  and  contrary  to  the  con- 
stitution of  the  church  itself,  and  that  as  being  altogether  ultra 
vires  of  the  church,  and  against  the  law  of  the  land,  its  operation 
in  the  rejection  of  Mr.  Young,  the  pursuer,  ought  to  be  declared 
illegal,  under  the  first  declaratory  conclusion  of  this  summons. 

If  I  am,  my  Lords,  in  error  in  the  opinion  which  I  have  now 
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ventured  to  deliver,  I  fear  at  far  too  great  length,  in  regard  to  the 
law  and  constitutioh  of  the  church,  to  which  it  was  indispensably 
necessary  that  we  should  particularly  advert,  I  have  at  least  the 
consolation  to  know,  that  I  err  along  with  that  high  departed 
authority  to  which  1  have  referred,  as  well  as  with  Principal 
M^Farlan,  with  Dr.  Cook,  the  eminent  historian  of  the  Reforma- 
tion and  of  the  Church  of  Scotland,  and  with  Dr.  Meams,  the 
Professor  of  Divinity  in  the  King^s  College  of  Aberdeen, — ^three 
of  the  highest  living  authorities  in  regard  to  the  laws  and  constitu- 
tion of  that  Church. 
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Wednesday y  February  28/ 

THE  LOBD  PRESIDENT. *'  LORD  MEADOWBANK."^ 

Lord  Mbadowbank.-— My  Lord  President,  feeling  yesterday^ 
that  it  would  have  been  far  more  satisfactory  to  myself,  after  the 
luminous  judgments  which  were  delivered  by  your  Lordship  and 
Lord  Gillies,  if  I  could  with  propriety  have  been  relieved  from 
the  duty  of  saying  more  in  this  case  than  that  while  I  had  ar-* 
rived  at  the  same  conclusion  with  your  Lordships^  I  cordially  sub- 
scribed to  all  the  views  of  the  case  which  had  been  then  presented, 
and  I  refrained  from  entering  further  into  the  discussion,  from 
an  apprehension  of  weakening  that  most  powerful  impression 
which  the  speeches  of  your  Lordships  were  calculated  to  produce 
upon  all  ju^cial  minds ;  your  Lordships  must  be  aware,  how  much 
more  I  must  be  impressed  with  that  feeling  now,  after  the  exposi- 
tion of  the  law  which  has  been  given  by  the  Lord  Justice-Clerk. 

But  in  a  case  of  this  description,  I  am  satisfied  that  it  would 
be  inexpedient  to  yield  to  any  considerations  arising  from  per- 
sonal feeling,  and  therefore  I  shall  endeavour  to  explain,  though  I 
fear  at  some  length,  and  with  much  fatigue  to  your  Lordships, 
the  grounds  upon  which  I  have  arrived  at  the  same  conclusion 
with  such  of  your  Lordships  as  have  already  spoken. 

In  the  outset,  however,  I  feel  from  particular  circumstances,  that 
it  is  incumbent  on  me  to  state  to  your  Lordships,  that  when  this  mea- 
sure first  a^tated  the  Church,  I  had  for  some  years  retired  from  be- 
ing a  member  of  the  General  Assembly ;  but  at  the  time  at  which 
the  interim  act  now  under  consideration  was  transmitted  to  Pres- 
byteries for  their  adoption  or  rejection,  I  was,  when  the  question 
came  on  for  discussion  in  the  presbytery  of  Edinburgh,  a  member 
of  that  bodv,  for  which  in  the  General  Assembly  your  Lordship 
and  myself  had  for  many  years  had  the  honour  of  sitting  as  repre- 
sentatives. Having  long,  as  a  law-officer  of  the  Crown  in  its  high- 
est departments,  taken  some  share,  and  the  very  deepest  interest  in 
the  aifaurs  of  the  Church,  I  felt  therefore,  that  upon  that  occasion, 
it  was  proper  for  me  to  attend  in  my  place  in  that  subordinate  judi- 
catory, and  whether  effectually  or  not,  at  least  to  deliver  the  hum- 
ble but  decided  opinion  which  I  had  formed  of  the  mischievous 
tendency  of  the  measure  that  was  proposed  for  their  adoption. 
In  following  that  course,  I  was  mainly  actuated  by  the  consid- 
eration, that  I  was  neither  called  upon  to  form,  nor  to  indicate 
any  opinion  as  to  the  competency  or  otherwise,  of  the  Church 
to  adopt  and  sanction  that  enactment.  Had  the  case  been  other- 
wise, the  conviction  which  I  felt,  that  the  question  of  its  legality 
must,  if  it  were  adopted,  bring  the  whole  matter  into  discussion 
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before  your  Lordships,  would  most  assuredly  have  restrained  me 
from  taking  any  share  in  the  deliberation  of  the  Presbytery.  But 
impressed  with  the  danger  which  the  measure,  if  it  became  a  law 
of  the  Church,  was  calculated  to  produce  to  the  character  and 
utility  of  that  establishment,  and  to  the  dearest  and  the  best 
interests  of  the  people,  I  could  not  reconcile  it  to  my  sense  of  the 
duty  which  I  owed  to  the  Church  under  which  I  was  born,  with 
which  I  was  connected  by  descent,  and  in  which  I  had  for  a  great 
many  years  been  an  office-bearer,  to  withhold  from  those  with 
whom  I  had  been  so  long  connected,  an  explanation  of  the  views 
which  I  entertained  upon  the  subject. 

I  am  not,  my  Lords,  going  to  fatigue  your  Lordships  by  en- 
tering at  length  upon  this  part  of  the  subject  I  shall  only  say, 
as  I  stated  to  the  presbytery,  (and  as  the  matter  appears  to  me 
now)  that  I  was  satisfied  the  provisions  of  this  act  of  Assembly  were 
calculated  to  produce,  along  with  many  others,  all  the  evils  attend- 
ing a  popular  election  of  the  clergy,  and  would  eventually  degrade 
the  character  of  the  Church.  That  it  would  drive  out  of  the  cleri- 
cal profession — as  Burke  said  of  a  measure  not  very  dissimilar, 
adopted  in  the  year  1790  by  the  Constituent  Assembly  of  France, 
respecting  the  Gallican  Church  :  ^^  All  young  men  of  quiet  and 
^*  sober  manners,  all  who  could  pretend  to  independence  in  their 
**  function,  or  their  conduct ;  and  that  it  would  throw  the  whole 
*^  direction  of  the  public  mind  upon  such  matters,  into  the  hands  of 
^*  a  licentious,  bold,  crafty,  factious,  flattering  set  of  persons,  of 
**'  such  conditions  and  such  habits  of  life  as  would  condescend  to 
^^  make  the  livings  an  object  of  low  and  illiberal  intrigue.'"  And  I 
thought  with  Dr.  Robertson,  as  Mr.  Stuart  says  in  the  life  refer- 
red  to  yesterday,  ^*  that,  if  the  probationers  of  the  Church,  were 
'*  taugjfit  to  consider  their  success  in  obtaining  a  settlement  as  de- 
^^  pending  on  popular  assent  or  rejection,  they  would  be  tempted 
**  to  adopt  a  manner  of  preaching  more  calculated  to  please  the 
'*  people,  than  to  promote  their  edification.''^ 

I  have  seen  no  reason,  my  Lords,  to  alter  this  opinion,  and  I  am 
thoroughly  persuaded,  that  the  effect  of  this  innovation  on  our 
Church,  if  sanctioned  by  law,  must  be,  to  separate  the  clergy  from 
the  wealthier  classes  of  the  community,  to  dissolve  a  union  to  which, 
in  a  great  measure,  has  been  owing  both  its  usefulness  and  sta- 
bility, and  in  the  words  of  the  statute  of  the  10th  of  Queen  Anne, 
**  to  create  great  heats  and  divisions  in  every  parish  of  the  king- 
^'  dom.^  I  take  the  liberty  of  mentioning  this  very  unimportant 
share  which  I  thus  took  in  these  previous  discussions  on  this 
measure,  in  order  that  I  might  at  the  same  time  have  an  op^ 
portunity  of  adding,  what  I  now  most  firmly  aver,  that  not¥rith- 
Btanding  this  opinion  of  the  inexpediency  of  the  measure,  yet, 
when  this  case  came  on  for  discussion,  it  was  impossible  for  any 
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one  of  your  Lordahips,  or  for  any  one  who  had  ever  attended 
at  all  to  the  constitution  of  our  national  Church,  and  who,  by  so 
doing,  must  have  had  some  general  views  of  the  civil  rights  of 
the  State,  upon  the  one  hand,  and  the  powers  of  the  Church, 
upon  the  other,  to  have  come  with  a  mind  more  unprejudiced, 
and  less  warped,  by  previous  investigations  or  impressions  than  I 
did,  to  listen  to  that  most  able  argument  which  we  had  from  both 
aides  of  the  bar.  In  fact,  my  Lords,  the  very  feeling  that  I  had 
a  decided  opinion  as  to  the  impolicy  of  the  measure,  and  the  know- 
ledge that  such  considerations  were  altogether  foreign  to  the  pre- 
sent deliberations,  induced  me  with  more  anxiety  to  attend  to 
every  thing  that  was  stated  and  submitted  for  our  consideration, 
by  my  learned  friends  who  have  supported  those  views  in  point 
of  law,  which  after  the  most  deliberate  consideration  I  have  found- 
it  impossible  to  adopt. 

I  shall  now,  therefore,  proceed  to  state  to  your  Lordships  the 
grounds  of  the  judgment  which  I  have  formed  upon  this  case, 
refraining  however  from  troubling  the  court  with  any  of  the  quo- 
tations which  were  yesterday  so  admirably  made  use  of  by  your 
Lordship  and  Lord  Gillies,  and  most  of  which,  when  I  then  took 
my  seat  on  the  bench,  it  wais  my  purpose  to  have  pointed  out  for 
consideration.  I  do  so,  however,  under  the  most  intense  conviction, 
my  Lords,  of  the  vast  importance  of  the  judgment  we  are  called 
upon  to  pronounce.  Whichever  way  that  judgment  may  go,  it 
is  impossible  not  to  be  apprehensive,  that  consequences  of  the 
most  fearful  description  may  attend  the  result.  On  the  one  hand, 
if  your  Lordships  affirm  the  enactment  of  the  Assembly,  you 
decUre,  as  Lord  Gillies  emphatically  termed  it,  the  right  of  pa- 
tronage to  be  nothing  else  than  <^  a  solemn  mockery."'  You 
overturn  and  destroy  most  valuable  patrimonial  interests  belong- 
ing to  individuals — ^you  dissever  the  establishment  from  its  con- 
nection with  the  lay  patrons,  with  the  landed  aristocracy,  and  with 
the  wealthier  classes  of  the  community — and  you  sanction  a  system 
which,  in  my  humble  opinion,  must  ultimately  degrade  the  charac- 
ter of  the  probationers  of  the  church,  and  diminish  the  utility  of 
our  clergy  in  upholding  the  religion  and  morality  of  the  country. 
On  the  other  hand,  by  determining  the  enactment  to  be  illegal,  you 
overturn  a  supposed  right,  which  the  rash  and,  as  I  think,  uncon- 
stitutional proceedings  of  the  General  Assembly  have  led  congrega^ 
tions  to  imaginedoes  lawfully  belong  to  them — the  exercise  of  which 
has  already  been  the  subject  of  mudh  contention,  and  is  in  the  eyes 
of  many  of  great  value  and  consideration*  What  effect  the  abro- 
gation of  such  a  supposed  right,  and  of  this  power,  so  illegally  and, 
in  my  humble  opmion,  so  inconsiderately  conferred,  is  to  have  up- 
on the  peace  of  the  country,  and  the  stability  of  the  church,  it  ia 
impossible  to  foresee. 
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But  if  experience  ever  taught  great  bodies  of  men,  which  it 
hardly  if  ever  does,  it  ought  to  instruct  those  who  are  the  leaders 
of  popular  assemblies,  like  the  General  Assembly  of  the  Church  of 
Scotland,  the  extreme  danger  to  all  institutions,  and  more  particu- 
larly to  institutions  of  the  nature  of  a  national  church,  of  tamper- 
ing with  its  usages  and  its  customs,  and  of  introducing  measures 
of  change  and  innovation  upsetting  established  opinions,  and  inve- 
terate forms,  which,  however  opposed  to  theoretical  perfection, 
have  been  found  to  work  well  with  the  main  object  for  which  they 
were  founded.  And  most  fervently  do  I  trust,  that,  whichever  way 
toe  may  decide,  there  will  be  found  in  the  good  sense  and  religi- 
ous habits  of  the  people,  sufficient  firmness  to  correct  the  immi- 
nent evils  with  which,  through  the  inconsiderate  rashness  of  some, 
the  love  of  popularity  on  the  part  of  others,  and  the  misguided 
zeal  of  many,  they  have  thus  been  threatened. 

I.  Of  the  facts  of  the  case  I  need  say  little  or  nothing.  It  is 
admitted  that  the  pursuer  Lord  Kinnoull  being  patron  of  the  parish 
of  Auchterarder  granted  in  due  and  sufficient  time  a  legal  presen- 
tation to  that  benefice  in  favour  of  the  other  pursuer  Mr.  Young, 
by  whom  in  like  manner  it  was  formally  and  legally  accept^. 
According  to  the  practice  of  the  church  for  nearly  a  century, 
the  presbytery  should  have  thereupon  sustained  the  presentation. 
But  instead  of  so  doing,  your  Lordships  are  aware  that  the 
presbytery,  on  the  27th  October  1834,  pronounced  a  deliverance, 
finding,  in  effect,  that  it  was  incumbent  upon  them  to  proceed  to 
fill  up  the  vacancy  according  to  the  interim  act  and  regulations  of 
the  Assembly  anent  caUs,  and  declaring  that  all  the  nbcbssabt 
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they  in  so  far  sustained  the  presentation ;  that  is  to  say,  in  so  far 
as- was  consistent  with  the  provisions  of  the  said  act ;  and  afi;er  di- 
recting the  presentee  to  preach  in  the  church  on  the  16th  and  23d 
of  November,  they  appointed  a  meeting  of  presbytery  at  the  church 
of  Auchterarder,  &c.  **  on  the  2d  of  December  next  1834,  being 
^^  the  first  Tuesday  of  that  month,  to  moderate  in  a  call-in  the  usual 
"  way,  to  Mr.  Young  to  be  minister  of  that  parish.''  On  the  2d 
December  the  presbytery  accordingly  met  at  Auchterarder,  and 
moderated  in  a  call,  and  their  minutes  bear  that  *^  there  waspro^ 
*<  duced  a  call  to  Mr.  Robert  Young  to  be  minister  of  thechurd 
"  and  parish  of  Auchterarder,''  and  which  was  signed  by  Lord  Kin- 
noul's  factor,  and  two  other  persons,  heads  of  families.  Most  un- 
doubtedly no  specific  objections  were  given  in  against  Mr.  Young 
to  the  presbytery  by  any  person  whatever,  and  here,  according 
to  the  old  practice  and  law  of  the  church,  the  matter  would  have 
stopped,  and  Mr.  Young  ought  at  a  future  day  to  have  been  taken 
upon  trial, — thereafter  his  edict  served, — himself  inducted  by 
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the  presbytery  into  the  benefice,  and  thereupon  to  have  received 
the  rite  of  ordination.  But  instead  of  so  doing,  the  presbytery 
proceeded,  as  their  minutes  bear,  in  terms  of  the  interim  act  of 
Assembly,  with  the  provisions  of  which  your  Lordships  are  fa- 
miliar, when  an  apparent  majority  of  dissents  of  those  standing 
upon  the  roll,  which  had  been  made  up  in  terms  of  that  act,  ap. 
peared  against  Mr.  Young ;  and  in  spite  op  the  call  in  his 
FAVOUR,  upon  that  ground  and  that  ground  alone,  the  presentation 
in  favour  of  Mr.  Young,  wa^  finally  r^ected  by  the  presbytery^ 
without  judging  of  his  qtmlpicationSj  and  their  sentence  was  con- 
firmed ^  the  General  Assembly. 

In  these  circumstances,  the  short  but  unquestionable  view  of 
the  case  is  this,  that  the  undoubted  patron  of  this  parish  having 
presented  an  individual  to  the  living  not  alleged  to  be  disqualified 
in  point  of  life,  godliness,  literature,  and  learning  of  any  kind  or 
description,  and  who,  whether  necessary  or  not,  had  received  a  call 
to  the  living,  drawn  up  according  to  the  usage  of  the  church,  and 
having  in  itself  far  less  of  the  ^*  mockery^^  of  a  call  than  three- 
fourths  of  those  which  had  been  sustained  for  nearly  a  century  by  the 
ecclesiastical  judicatories,  has  nevertheless  and  notwithstanding, 
been  rejected  by  the  presbytery,  who,  it  cannot  be  disputed,  were, 
by  the  various  statutes  allowed  to  be  in  force,  obliged  and  required 
to  admit  whatever  qualified  persons  shall  be  presented  by  the  laick 
patrons ;  and  that  all  this  has  been  done  exclusively  in  virtue  of 
the  obligation  imposed  on  the  presbytery  by  the  interim  act  of 
the  General  Assembly. 

Finding  themselves  reduced  to  this  situation,  the  patron  and  his 
presentee, — whose  civil  interests  had  thus  been  set  aside,  and  who 
allege  that  the  question  between  them  and  the  presbytery,  thus 
acting  in  obedience  to  the  order  of  the  General  Assembly,  involves 
not  merely  one  of  church  discipline,  (which  alone  the  ecclesiastical 
courts  are  competent  to  determine),  but  that,  as  want  of  qualifica- 
tion on  the  part  of  the  latter  was  not  alleged,  his  rejection  was  a 
direct  infringement  and  violation  of  the  civil  right  inherent  \n 
both— a  right  which  is  just  as  sacred,  and  which  the  law  is  bound 
to  protect  just  as  much,  as  those  which  can  legally  be  claimed  as 
belonging  to  the  church, — have  raised  the  present  action,  the  con- 
clusions of  which  have  already  been  brought  so  fully  under  the 
view  of  your  Lordships,  that  it  is  unnecessary  for  me  now  to  refer 
to  them,  and  which,  it  appears  to  me,  are  drawn  up  in  a  manner 
sufficiently  technical  and  formal  to  authorize  the  decree  sought  by 
the  pursuers. 

Against  this  proceeding,  the  first  and  the  main  obstacle  which 
has  been  raised  on  the  part  of  the  defenders,  is  the  plea  of  want 
of  jurisdiction  on  the  part  of  your  Lordships  to  entertain  the  ques- 
tion at  all.   It  is  said,  that  the  presbytery,  m  rejecting  the  pursuer^ 
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acted  in  their  ecclesiastical  capacity  alone :  That  in  the  whole 
proceeding,  they  were  in  the  course  of  conferring  the  pastoral 
office;  and  hence,  that  thqr  were  acting  within  the  exclusive 
jurisdiction  of  the  Church,  whose  determination  is  final,  and  alto* 
gether  exclusive  of  any  jurisdiction  vested  in  this  or  any  other  civil 
court.  This  I  understand  to  be  stated  as  a  general  proposition, 
and  as  a  plea  founded  on  the  constitution  of  the  Church  as  an 
ecclesiastical  body.  But  before  we  can  reason  satisfactorily  upon 
this  portion  of  the  question,  it  seems  necessary  for  your  Lordships 
to  attend  in  the  first  instance  to  the  foundation  on  which  we  are 
to  hold,  that  the  rights  and  privileges  of  the  Church,  as  an 
Established  Church,  exist. 

Now,  upon  this  subject  I  should  have  thought  it  necessary  to 
make  hardly  a  single  observation,  as  in  the  written  pleadings  €ot 
the  defenders  it  seems  scarcely  to  be  contested,  that  considering 
the  Church  as  an  establishment,  it  is  to  be  held  as  the  mere  crea- 
tion of  the  legislature,  had  it  not  been  that  in  the  able  argument 
of  the  Procurator  of  the  Church,  he  appeared  to  resrt  his  claims  to 
its  powers,  prerogatives,  and  privileges  upon  a  much  higher 
ground,  and  one  which,  as  it  appears  to  me,  your  Lordships  can- 
not and  ought  not  to  recognize— one  which  never  was  acknow- 
ledged by  the  state,  and  which  is  contradicted  by  hijtory,  and  by 
the  enactments  of  the  supreme  power  of  the  realm  to  which  all 
courts,  bolh  ecclesiastical  and  civil,  must  be  subservient — that  au« 
thority  which  your  Lordships  said  was  the  civil  head  of  the  Church 
of  Scotland — the  three  estates  of  the  realm  ;  but  in  making  this 
observation,  neither  your  Lordships  nor  myself  have  any  purpose 
of  interfering  with  the  established  and  unquestionable  principles, 
that  in  matters  spiritual,  the  sole  Head  of  our  church,  is  one 
supreme  and  invisible,  our  Lord  and  Saviour. 

I  have  no  intention,  however,  of  fatiguing  your  Lordships  by 
going  into  the  particulars  of  that  history,  or  the  terms  of  the  sta- 
tutes to  which  I  have  generally  referred.  But  it  is  neces<<iry  to 
recall  to  recollection,  how  the  present  Church  of  Scotland  came  to 
be  formed  as  one  of  the  establishments  of  the  country. 

Previous  to  the  year  1660  it  was  not  recognised  by  parliament 
or  the  country.  In  the  year  1559,  as  we  learn  from  Knox,  a 
kind  of  Synod  had  assembled,  and  in  imitation  of  home  of  the 
continental  churches,  superintendants,  many  of  them  laymen, 
were  chosen  to  conduct  and  regulate  the  concerns  of  this 
association. 

In  the  year  1560,  however,  the  authority  of  the  Pope  vras 
overthrown  and  abolished  by  the  legislature ;  and  in  the  same 
year  the  Confession  of  Faith,  as  drawn  up  by  the  first  fathers  of 
the  reformed  church,  was  acknowledged  and  recognised  in  parlia- 
ment as  the  articles  of  the  true  Christian  faith.    But  that  statute 
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remoTed  the  Roman  Catholic  bishops  and  the  Roman  Catholic 
priests  neither  from  their  offices  nor  their  benefices ;  and,  as 
matters  then  stood,  there  can  be  no  doubt,  that  as  all  presenta- 
tions by  the  lay  patrons  were  by  law  (whether  common  or  statute, 
I  do  not  stop  to  inquire,  and  it  is  little  to  the  question  under  con- 
sideration,) required  to  be  addressed  to  the  ordinary,  the  sole  right 
of  giving  collation  to  benefices,  continued  to  be  vested  in  a  class  of 
individuals  hostile  to  the  reformation,  and  whose  power  must  ne- 
cessarily have  operated  in  some  measure  to  the  exclusion  of  those 
in  connection  with  that  body,  who  though  not  established,  were 
recognised,  spiritually  speaking,  as  the  true  church.  This  obvious- 
ly had  the  effect  of  creating  a  great  jealousy  on  the  part  of  the  kirk, 
and  in,  and  during  the  years  intervening  between  1560  and  1567, 
this  formed  a  main  subject  of  discussion  betwixt  the  courts  of 
Queen  Mary  and  her  son,  and  the  Reformed  clergy. 

The  views  of  the  church  were,  however,  far  from  excessive  ; 
and  though  at  first  resisted  by  the  court,  were  in  consequence 
finally  successful.  They  were  fully  developed  in  the  answer  of 
the  General  Assembly  to  a  message  from  the  Queen  in  the  year 
1565,  read  by  the  Lord  Justice-Clerk ;  but  to  which,  as  the  foun- 
dation of  the  statute  1567)  I  beg  again  to  direct  the  attention  of 
your  Lordships. 

^*  Our  mind  is  not  that  her  majesty,  or  any  other  patron, 
'^  should  be  deprived  of  their  just  patronages,  but  we  mean, 
*^  whensoever  her  Majesty,  or  any  other  patron,  do  present 
**  any  person  into  a  benefice,  that  the  person  presented  should 
**  be  tried  and  examined  by  the  jtidgtnent  of  learned  men  of  the 
<<  Church,  such  as  are  the  present  superintendents,  and  as  the 
*«  presentation  unto  the  benefice  appertains  unto  the  patron^ 
*^  so  the  collation  by  law  and  reason  belongs  unto  the  Church  / 
*<  and  the  Church  should  not  be  defrauded  of  the  collation  no 
**  more  than  the  patrons  of  their  presentation ;  for  otherwise,  if 
<<  it  be  lawful  to  the  patrons  to  present  whom  they  please,  without 
<<  trial  or  examination,  what  can  abide  in  the  Church  of  God  but 
**  mere  ignorance.*" 

In  the  year  1567,  accordingly,  the  act  respecting  the  admission 
of  ministers  was  passed  almost  in  terms  of  the  address  of  the  As- 
sembly, by  which  the  right  of  examination  and  admission  was 
acknowledged  as  being  in  the  Church  {always  saving  the  rights 
of  the  just  and  ancient  patrons)  ;  and  in  which  statute  it  was 
enacted,  *^  that  the  presentation  should  be  directed  to  the  super- 
**  intendent  of  the  parts  where  the  benefice  lies.'' 

If  he  refused  to  admit,  a  remedy  was  given  to  the  patron  to 
appeal  to  the  synod  of  the  province,  consisting  of  the  superin- 
tendent and  the  clergy,  and  from  it  to  the  General  Assembly ; 
but  if  the  superintendent  received  the  person  presented,  there 
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was  an  end  of  the  matter.  No  part]^  had  a  right  to  object  to 
the  induction.  His  determination  was  declared  to  be  final  and 
conclusive.  This  was  a  state  of  matters,  your  Lordships  will  ob- 
serve, totally  inconsistent  with  the  whole  system  of  presbyterian 
discipline.  By  lodging  such  power  in  the  hands  of  the  superin- 
tendent, whether  lay  or  ecclesiastical,  an  end  was  put  to  presby- 
terian equality,  and  no  means  being  alForded  for  the  interference 
of  the  church  courts,  except  when  the  patron  should  feel  himself 
aggrieved,  that  power  of  review  and  correction  in  the  different 
judicatories,  which  is  one  of  the  great  and  distingubhmg  features 
of  the  system,  was  extinguished. 

Before  leaving  the  consideration  of  this  statute,  it  may  be  as 
well  to  state  that  these  superintendents  were  not  necessarily  other 
than  layman.  As  Knox  says,  ^*  Before  there  was  any  face  of  a 
<<  true  religion  within  this  realm,  it  pleased  Ood  of  his  great  mercy 
<^  to  illuminate  the  hearts  of  many  private  persons,  so  that  they 
*^  did  perceive  and  understand  the  abuses  that  were  in  the  papis- 
**  tal  church,  and  therefore  they  withdrew  themselves  from  the 
*^  participation  of  their  idolatry,  and  because  the  Spirit  of  God  will 
**  never  suffer  his  own  to  be  idle,  and  a  variety  of  persons  could 
**  not  be  kept  in-  good  of  obedience  and  honest  fame,*'  &c.  So  it 
appears  that  about  the  year  1559,  the  first  superintendents  were 
chosen  from  among  persons  of  the  greatest  weight  and  consider!^ 
tion  who  had  connected  themselves  with  the  reformed  faith.  Among 
these  was  Erskine  of  Dunn,  a  layman ;  and  various  others  occu- 
pying the  same  office,  were,  it  is  understood,  of  a  similar  condition 
in  life ;  and  it  is  a  remarkable  feature  of  the  act  1567,  ^^^^  ^^  ^^^-^ 
tained  a  provision  which  was  probably  intended  to  conciliate  those 
invested  with  the  rights  of  patronage,  who  no  doubt  cared  a  great 
deal  for  the  interests  of  the  Church,  but  never  forgot  the  interests 
of  themselves, — that  there  should  be  left  in  the  hands  of  a  class 
of  individuals,  not  necessarily  churchmen,  the  exclusive  right  of 
admission  of  those  presented  to  the  benefices.  Your  Lordships 
will  also  observe  that  this  right  of  admission  being  vested  in  a 
public  officer  who  might  be  a  layman,  it  clearly  was  not  essential 
in  the  ceremony  of  admission,  that  there  should  be  any  thing  of  a 
character  necessarily  spiritual  connected  with  it.  On  the  contrary, 
it  is  clear  enough  that,  while  it  gave  the  right  of  examination  to  the 
Church,  the  legislature  took  especial  care  that  the  reserved  right  of 
patronage  should  be  secured,  by  placing  the  power  of  admission  in 
the  hands  of  a  class  of  public  officers  whose  interest  in  the  laick  pa- 
trons was  even  stronger  than  thatwhich  they  had  in  the  rights  of  the 
ministers  of  the  Church,  or  the  congregations  of  the  people. 

While  this  statute  however  might  have  had  the  efiect  of  pre- 
venting the  admission  of  popish  priests  to  the  benefices,  and  of  se- 
curing the  right  of  the  reformed  church  to  examine  presentees,  un- 
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der  the  obligation  of  admitting  such  as  received  presentations  from 
thelaick  patrons,  it  was  obviously  a  legislative  enactment  which,  in 
Us  main  provisions,  must  fall  and  be  of  no  avail,  as  soon  as  pres- 
bytery itself  was  established.  In  fact,  whenever  the  superintend- 
ents themselves  came  to  be  abolished,  the  whole  of  the  enactment 
necessarily  fell  along  with  them,  excepting  that  which  declared, 
1st,  That  the  examination  and  admission  of  ministers  should  be 
only  in  the  power  of  the  kirk ;  and  2d,  That  the  presentation  of 
lay  patronages  should  always  be  preserved  to  the  laick  patrons. 

i^om  the  year  1567,  ^^e  struggles  between  the  churchmen 
and  the  court  seem  to  have  been  incessant.  In  1572,  c.  40,  the 
subscription  of  the  Confession  of  Faith,  however,  was  enjoined  to 
all  holding  benefices,  and  the  statute  of  1579^  c.  46,  declared 
that  if  they  did  not,  they  were  to  be  liable  to  deprivation. 

In  1581,  the  king  gave  his  consent  to  the  constitution  of  pres- 
byteries throughout  the  Church,  but  the  bishops,  generally,  and 
those  assuredly  who  had  abandoned  popery  and  signed  the  Confes- 
sion of  Faith,  retained  their  jurisdiction,  their  offices,  and  their 
emoluments ;  while  the  extent  of  the  claims  set  up  by  Melville  and 
others,  who  were  then  drawing  up  the  Second  Book  of  Discipline, 
having  alarmed  the  court,  led,  in  the  year  1584,  to  three  several 
enactments,  the  first  of  which,  (chap.  129,)  confirmed  the  king^s 
power  and  authority  over  all  estates,  as  well  spiritual  as  temporal, 
within  the  realm,  and  declared  that  his  councils  should  be  judges 
competent  over  all  the  subjects  spiritual  and  temporal.  The 
second,  chapter  131,  discharged  all  judgments  of  jurisdictions, 
spiritual  and  temporal,  not  approved  of  by  the  king  and  the  three 
estates  in  parliament,  and  prohibited  the  holding  of  all  councils, 
conventions  or  assemblies,  on  any  matter  of  estate,  civil  or  eccle- 
siastical, without  his  Majesty^s  special  commandment ;  and  the 
third,  chapter  132,  conferred  the  whole  powers  upon  the  bishops 
of  the  diocese  to  call,  try,  and  adjudge,  clergymen  guilty  of  the 
vices  therein  enumerated.  These  statutes  therefore  had  the  effect 
of  completely  overturning  the  whole  constitution  of  presbytery  as 
recognized  by  the  crown  and  the  legislature,  or  almost  as  pretend- 
ing to  an  existence  as  a  tolerated  body  within  the  realm ;  and 
therefore  at  this  period,  it  is  impossible,  I  think,  to  doubt,  that  in 
a  legal  sense  the  Church  had  no  right,  either  civil  or  ecclesiastical, 
which  either  the  state  or  its  courts  could  recognize  or  enforce. 
It  had  hitherto  never  possessed  any  separate  and  independent 
existence.  The  true  and  holy  kirk  contemplated  by  all  the  ancient 
laws,  was  the  church  professing  the  Roman  apostolic  faith,  to 
whose  rights  the  reformed  church  had  not  succeeded,  or,  till  lately 
pretended  to  have  succeeded.  At  the  period  we  are  now  contem- 
plating, therefore,  the  reformed  church  had  no  more  connexion 
with  the  state,  than  if  its  ministers   and  its  judicatories  had 
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heen  consulting  upon  what  ought  to  be  then:  rights  and  privil^es 
in  another  country.  In  this  situation  matters  continued  till  the 
year  1592,  when  presbytery  was  established  by  the  statute,  chap- 
ter IIG.  Of  the  precise  terms  of  that  enactment,  I  shall  after- 
wards have  occasion  to  speak,  but  without  going  into  the  particu- 
lars of  it  at  present,  I  think  it  very  plain  and  manifest,  that  it  is 
to  it,  and  to  it  alone  that  the  church  owes  its  character  as  an 
establishment,  and  is  entitled  to  exercise  any  of  its  powers  as  a 
member  of  the  state — that  it  is  in  vain  to  look  to  previous  statutes 
applying  to  a  state  of  things  totally  inconsistent  with  presbyterian 
church  government — and  therefore  it  must  be  regarded  as  an  insti- 
tution deriving  its  authority  from  statute  alone.  Indeed  it  was 
hardly  attempted  to  be  argued  that  it  owed  any  of  its  rights,  powers^ 
or  privileges,  to  the  operation  of  the  canon  law,  or  that  it  possessed 
any  other  inherent  right  to  any  power  or  privilege  except  that 
which  the  legislature  has  conferred  upon  it.  Now,  no  subsequent 
statujte  could  change  or  overturn  this  original  character  of  the  Na- 
tional Church.  And  upon  this  view  of  the  matter,  as  it  appears 
to  me,  the  success  of  the  argument  against  the  plea  maintained  by 
the  defenders,  to  which  I  am  now  addressing  myself,  entirely  de- 
pends. For  if  the  church  possesses  its  powers  by  the  grant  of 
the  legislature,  I  cannot  conceive  how  it  can  be  successftiUy  main- 
tained, that  if  those  powers  have  been  exceeded,  and  if  under  the 
pretence  of  exercising  ecclesiastical  jurisdiction,  which  the  state 
has  given  it,  the  church  court  has  usurped  the  power  of  the  civil 
magistrates,  and  of  interfering  with  the  civil  rights  of  the  people, 
which  it  has  not  given  it, — that  act  of  usurpation  is  not  to  be 
either  remedied  or  prevented  by  those  whose  duty  it  is  to  compel 
obedience,  in  all  orders  of  the  state,  to  the  authority  of  the  law. 

In  a  free  country,  the  legislature  alone  is  supreme.  With  us 
it  is  supreme,  when  acting  in  its  corporate  capacity  of  King, 
Lords,  and  Commons  ;  indeed,  in  no  other  sense  is  it  the  legislar- 
ture.  But  if  any  one  of  the  branches  of  the  estates  of  parliament 
assume  a  power  not  belonging  to  it,  we  know  well,  from  what 
occurred  in  the  cases  of  Ashby,  Burdett,  and  Stockdale,  to  which 
I  need  not  more  particularly  refer,  as  they  were  so  ably  com- 
mented on  yesterday,  that  those  by  whom  it  pretends  to  execute 
its  will,  are  made  amenable  to  the  law  and  the  tribunals  of  the 
country.  So  it  must  be  with  all  inferior  and  subordinate  depart- 
ments of  the  state.  A  corporation  may  have  the  right  to  make 
bye-laws — the  Court  of  Justiciary  has  the  right  of  making  acts  of 
adjournal — the  Court  of  Exchequer  of  making  orders  of  court ; 
but  there  can  be  no  question  that  if  a  corporation,  or  these  courts, 
were,  under  the  pretence  of  exerting  such  right,  to  enact  laws 
upon  matters  not  duly  within  the  province  of  each  respectively, 
immediate  redress  against  measures  so  unconstitutional  would  com- 
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petendy  be  applied  for  and  obtained,  tt  is  not  many  years  a^ 
that  the  Court  of  Exchequer  attempted,  by  an  order  of  court,  to 
interfere  with  the  ordinary  jurisdiction  of  your  Lordships,  by  pre- 
venting its  officer  from  appearing  in  a  process  of  multiplepoinding, 
in  which  he  had  been  called  to  give  an  account  of  a  fund  that  hiul 
come  into  his  hands,  under  the  supposition  that  the  estate  had 
£illen,  through  a  party  dying  without  heirs,  to  the  crown,  as  ulH-^ 
mus  hcsrea.  But  in  so  doing,  it  was  manifest  that  the  Barons 
had  exceeded  their  power,  and,  after  some  discussion,  and  a  good 
deal  of  heat,  they  submitted,  as  the  Lords  and  Commons  had 
done  before  them,  to  the  supreme  authority  of  the  law.  In  like 
manner,  the  same  result  attended  the  presbytery  of  Edinburgh  in 
the  case  of  Corstorphine,  for,  even  when  acting  in  its  ecclesiastical 
capacity,  having  committed  a  wrong,  it  was  obliged  to  yield  obe- 
dience to  the  injunctions  of  this  court.  And  so,  I  apprehend,  it 
must  be  with  the  presbytery  of  Auchterarder  in  the  present  case. 
The  church  courts  are  of  fiitatutory  creation.  They  have  special 
powers  conferred  upon  them.  In  the  exercise  of  those  powers 
they  are  entitled  to  receive  the  co-operation  and  assistance  of  the 
civU  power.  But  if  they  exceed  the  measure  of  the  authority  so 
conferred  upon  them,  and  interfere  with  temporal  rights  and  tem- 
poral concerns,  from  which  they  have  been  specially  excluded  and 
debarred,  the  civil  magistrate  must  have  authority  to  interpose 
the  arm  of  the  law  against  what  then  becomes  an  act  of  usurpation 
on  the  part  of  the  ecclesiastical  power.  Were  it  otherwise,  anar- 
chy, confusion,  and  disorder,  would  inevitably  follow.  Indeed, 
as  it  appeared  to  me,  the  Solicitor-General,  by  not  disputing  that 
if  any  measure  adopted  by  the  ecclesiastical  court  should  be  un- 
constitutional and  beyond  the  powers  intended  to  be  reposed  in  it, 
the  legislature  might  competently  interfere  by  positive  enactment 
to  correct  the  abuse,  did  in  fact  admit  himself  out  of  court;  for 
the  legislature  can  only  act  by  its  ministers,  and  through  those 
courts  of  justice  which  the  constitution  has  created  for  keeping  in 
their  proper  places  all  orders  and  conditions  of  the  state.  Just 
put  the  case,  that  the  legislature  were  to  adopt  the  measure  of 
interfering  by  a  special  enactment  upon  this  occasion,  and  to  pass 
a  declaratory  statute  that  the  act  of  the  General  Assembly  in  ques- 
tion, with  all  its  regulations,  was  an  illegal  enactment,  and  beyond 
the  powers  of  the  church,  being  a  direct  interference  with  the  civil 
rights  and  privileges  of  patronage — by  whom,  I  would  humbly 
inquire,  must  it  be  that  effect  could  be  given  to  the  declaration 
therein  contained  ?  I  submit  it  to  your  Lordships  as  perfectly 
clear,  that  the  power  of  enforcing  such  a  statute  must  be  held  to 
have  been  devolved  upon  this  court ;  and  if  no  direct  or  specific 
remedy  was  pointed  out  by  which  the  wrong  might  be  redressed,, 
recourse  would  just  be  had  to  the  ordinary  measures  provided  in 
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gimilar  cases  for  protecting  the  rights  or  the  liberties  of  the  subject. 
But  I  would,  with  all  submission,  inquire  what  is  the  dilFerence 
between  the  case  supposed,  and  the  one  we  have  before  us  ?  The 
only  distinction  which  I  can  discover  is,  that  in  the  former  we 
should  have  had,  as  a  guide  and  direction  for  our  judgment,  a 
special  and  precise  declaration  of  the  legislature,  while,  in  the 
other,  we  must  dissect  and  examine  a  variety  of  statutes,  in  order 
to  discover  what  was  the  purpose  and  intention  of  the  legislature 
as  to  the  nature  and  extent  of  the  powers  which  it  had  conferred 
upon  the  ecclesiastical  courts,  and  whether  or  not  the  measure 
complained  of  was  one  emanating  from  a  legitimate  use  of  those 
powers  and  privileges  ;  or  whether,  on  the  contrary,  it  was  effected 
in  violation  of  rights  specially  reserved  from  the  jurisdiction  of  the 
church. 

But  I  cannot  help  observing  before  leaving  this  part  of  the 
case,  that  the  plea  of  want  of  subjection  to  the  civil  courts  in  mat- 
ters of  this  description,  is  rather  singular,  as  coming  ^m  the 
quarter  in  which  it  has  been  preferred.  The  church,  by  the 
terms  of  its  own  Confession  of  Faith,  is  restrained  from  interfer- 
ing with  all  questions  of  civil  right.  In  that  respect,  its  claims 
are  not  so  high  as  many  of  those  which  are  claimed  by  the  Church 
of  Rome,  and  the  Episcopal  Church  of  England,  and  yet  I  be- 
lieve it  cannot  be  doubted,  that  by  the  common  law  of  England, 
in  times  of  Popery,  when  the  king  was  in  no  sense  the  head  of 
the  church,  a  patron  whose  right  of  presentation  was  resisted  by 
the  ordinary,  had  his  remedy  by  means  of  the  civil  courts,  to 
compel  him  to  render  it  effectual.  By  the  statute  of  West- 
minster, the  13th  of  Edward  I.,  the  remedies  competent  to  pa- 
trons were  considerably  enlarged,  and  various  writs,  such  as  the 
writ  of  right  of  advowson,  the  writ  of  right  of  last  presentment, 
the  writ  of  right  of  quare  impedit,  were,  with  others,  afforded  to 
the  patron,  whose  right  of  advowson  had  been  disturbed  by  the 
rejection  of  his  presentee.  Nay,  it  would  seem  that  even  in  the 
case  of  rejection  of  the  presentee  in  consequence  of  disqualification 
arising  from  incompetency,  the  patron  had  his  right  of  action  at 
common  law  against  the  bishop  to  compel  him  to  support  the 
ground  of  his  refusal. 

I  must  acknowledge,  therefore,  that  I  should  have  been  very 
much  surprised  if  I  had  been  obliged  to  arrive  at  the  conclu- 
sion, that  in  our  church,  which  has  no  foundation  in  the  com- 
mon law,  but  is  the  mere  creature  of  statute,  I  must  have  been 
compelled,  in  liminey  to  have  given  effect  to  the  plea,  that  there  was 
no  authority  in  the  civil  courts  to  restrain  the  ecclesiastical  within 
the  true  boundaries  and  limitations  of  the  jurisdiction,  which,  at 
their  establishment,  the  legislature  had  conferred  on  them. 
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II.  Holding  it  therefore  as  clear  that,  if  the  measure  complain- 
ed of  is  not  one  falling  within  the  legal  exercise  of  those  powers 
conferred  upon  the  church  by  the  statutes  by  which  its  existence 
was  recognised  and  established,  or  as  the  purpose  and  meaning 
of  the  same  have  been  established  by  usage,  your  Lordships  must 
have  power  to  restrain  it,  and  to  give  effect  to  those  means  which 
you  have  at  command  either  for  redressing  or  preventing  any 
wrong  committed  under  it,  I  have  now  to  state  to  your  Lordships 
the  grounds  on  which  it  appears  to  me  that  no  such  power  was 
conferred  by  any  of  those  statutes,  particularly  by  that  of  1592 ; 
while  there  is  clear  and  distinct  evidence  that  every  claim  to  the 
exercise  of  such  powers  was  rejected  and  excluded  from  the  en- 
actments of  the  legislature,  and  have  no  sanction  from  the  sub- 
sequent customs  and  usages  of  the  church,  during  these  times  to 
which  we  are  at  liberty  to  look  for  them  in  its  proceedings. 

In  the  first  place,  I  apprehend  it  to  be  indisputable  that  the  Se- 
cond Book  of  Discipline  never  has  been  recognised  as  making  the 
law  of  the  church  by  itself;  that  it  can  only  be  treated  as  in  con- 
nection with  the  statutory  enactments  with  reference  to  its  several 
provisions ;  and  if  your  Lordships  examine,  as  indeed  you  must 
have  done,  and  as  was  done  by  the  Dean  of  Faculty  in  the  plead- 
ings, and  by  Lord  Gillies  yesterday,  in  so  clear  and  luminous  a 
manner,  the  different  clauses  of  that  book,  as  contrasted  with 
those  provisions  actually  enacted  by  the  legislature,  you  will 
hardly  (at  least  I  for  one  cannot)  entertain  a  doubt,  that  the  whole 
of  those  not  found  in  the  latter,  were  absolutely  and  entirely  re- 
jected by  parliament,  and  whatever  is  not  so  found  cannot  be  re- 
cognised by  your  Lordships  as  forming  any  portion  of  the  true 
rights  and  privileges  of  the  church.  I  have  said  the  statute  does 
not  in  any  way  recognise  the  Second  Book  of  Discipline  as  a 
work  of  authority,  and  of  itself  containing  the  laws  of  the  church. 
It  is  not  mentioned  firom  beginning  to  end  of  that  enactment,  and 
while  the  statute  ratifies  and  approves  the  presbyteries  appointed 
by  the  said  kirk,  with  the  haill  jurisdiction  and  discipline  of  the 
said  kirk  agreed  upon  by  His  Majesty  in  conference  had  be  his 
Highness,  with  certain  of  his  ministers  convened  to  that  effect,  it 
at  the  same  time,  as  if  to  exclude  the  possibility  of  recurring  under 
the  terms  of  that  general  enactment,  to  any  of  the  special  clauses 
which  had  not  been  admitted  or  agreed  upon,  and  in  order  to 
limit  the  whole, — by  the  following  words,  confines  these  powers  to 
those  afterwards  specially  enumerated,  viz. :  *^  of  the  whilks  articles 
the  tenor  followa.^  But  without  such  special  recognition  by  par- 
liament, which  did  not  take  place  here,  none  of  the  books  of  the 
church  ever  were  held  to  have  been  sanctioned  by  law.  Even 
the  rebellious  Convention  1669>  found  it  necessary  to  interpone 
its  authority  to  the  Directory,  thereby  in  effect  declaring  that 
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without  fiuch  it  would  have  had  no  validity.     Now,  in  these  arti- 
cles in  the  statute  1592,  your  Lordships  have  heard,  that,  while 
there  is  little  or  nothing  said  of  the  grounds  which  were  laid  for 
the  claims  set  up  in  the  chapter  which  treats  of  the  kirk  and  po- 
licy thereof,  on  claims  originally  flowing  from  Almighty  God, 
there  is  an  absolute  omission  of  the  whole  of  that  clause,  (Peter- 
kin,  113,  vol.  i.)  which  formed  a  prominent  and  important  part 
of  the  claims  of  the  church,  viz.,  the  declaration  that  election  ^^  is 
*^  the  choosing  out  a  person  or  persons  maist  able  to  the  office 
<<  that  vaikes  be  the  judgment  of  the  eldership  (that  is,  presby- 
*^  teries),  and  consent  of  the  congregation  to  whom  the  person  or 
<<  persons  beis  appointed.^     Neither  is  there  a  word  to  be  found 
in  the  statute  **  that  nae  person  be  intruded  into  ony  of  the  offices 
*'  of  the  kirk  without  the  consent  of  the  congregation  to  whom 
<^  they  are  appointed,  or  without  the  will  of  the  eldership.'"     But 
on  the  contrary,  the  statute  expressly  provides  that  '^  the  foresaid 
*^  presbyteries  shall  be  bound  and  astricted  to  receive  and  admit 
<<  whatsomever  qualified  minister  presented  be  His  Majesty  or  lay 
^<  patrons,*"  and  dimply  directs  that  the  presentations  of  such  ^'  are 
<<  to  be  directed  to  the  particular  presbyteries  in  all  time  coming, 
"  with  full  power  to  give  collation  thereupon.'' 

But  the  obligation  herein  imposed  on  presbyteries,  is  to  receive 
and  admit  the  presentees  of  lay  patrons,  while,  at  the  same  time 
there  is  conferred  the  power  to  give  collation  upon  presentations 
made  by  the  patrons.  No  other  provision  is  made  for  the  induc- 
tion of  the  presentees  into  the  livings  to  which  they  might  be  pre- 
sented; and  it  is  necessary  therefore  that  we  should  distinctly  under- 
stand what  the  legislature  must  have  meant  by  the  power  of  col- 
/d^bn  which  was  here  bestowed.  In  the  interpretation  of  all  statutes, 
the  first  thing  to  ascertain  is  the  true  meaning  of  the  terms  em- 
ployed in  them,  and  as  the  meaning  of  words  alters  with  the  times, 
and  as  the  language  of  the  law  often  varies  from  that  of  common 
parlance,  we  are  to  examine,  and  to  be  regulated,  by  books  of 
authority,  for  determining  the  import  of  terms  which  may  be  ques- 
tionable or  doubtful.  Now,  the  definition  of  collation  as  given 
by  Sir  G.  Mackenzie  is  this,  that  the  patron  ^^  having  given  his 
^'  presentation  to  the  bishop,  he  (».  e.  the  bishop),  causes  serve  an 
^^  edict  in  nine  days,  wherein  all  persons  are,  after  divine  service, 
^<  advertised  to  object  why  such  a  man  should  not  be  admitted  to 
**  the  benefice,  and  if  none  object,  the  bishop  confers  the  church 
^<  and  benefice  upon  the  person  presented,  and  this  is  called  col- 
"  lationy  But  the  right  and  power  of  collation  was  at  first  vested 
in  the  Roman  Catholic  bishops,  next  (at  least  something  corres- 
ponding to  it,)  in  the  superintendents.  With  reference  to  all  these, 
and  especially  to  the  former,  collation  therefore  had  but  one  mean- 
ing, that  of  serving  the  edict,  and  if  no  special  and  well-founded 
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objection  was  made^  then,  of  admitting  the  presentee.  But  when 
the  same  power  by  the  very  same  term  was  for  the  first  time  vested 
in  the  presbytery,  a  body  of  entirely  new  creation,  and  coming  in 
the  place  of  the  ordinary,  I  apprehend  the  only  legitimate  con- 
clusion is,  that  the  term  when  applied  to  them,  must  be  held  as 
importing  the  same  meaning  as  it  did  when  applied  to  those  who 
preceded  them  ;  and  hence  that  the  limit  and  extent  of  the  power 
of  collation  bestowed,  was  the  same  as  that  belonging  to  the  func- 
tionaries of  the  unreformed  church. 

But,^r5^,  it  may  be  said,  that  by  thus  limiting  the  powers  con- 
ferred on  presbyteries  by  the  statute,  we  should  take  away  from 
the  church  the  right  of  examination  of  ministers  to  be  admitted 
into  the  benefices,  as  that  was  not  comprehended,  according  to 
Mackenzie's  definition,  under  the  term  collation.  But  it  seems  to 
me,  that  the  parts  of  the  act  1667»  chapter  ^^  which  were  prc- 
aerred  by  the  act  1592,  (through  its  confirmation  of  the  act  1581, 
in  which  that  statute  was  re-enacted,)  were  the  provisions  bestow- 
ing this  very  power  on  the  church,  and  also  the  portion  of  it  re- 
serving the  rights  of  the  laick  patrons.  That  statute,  it  will  be 
lecoUected,  confirms  the  statute  1581,  chap.  99)  which  ratified 
and  approved  of  the  act  15679  chap.  7*  But  your  Lordships 
will  observe,  that  by  the  establishment  of  presbytery  by  the  act 
1592,  the  whole  of  the  act  1567)  chap.  7$  in  so  far  as  it  directed 
presentations  to  be  addressed  to  superintendents,  and  gave  those 
superintendents  the  power  of  giving  admission  to  presentees 
without  limitation  and  control,  was  necessarily  extinguished,  and 
annulled,  and  *^  came  to  an  end,"'  by  the  injunction  of  that 
act,  to  direct  presentations  to  presbyteries,  giving  to  them^  and 
not  to  superintendentSy  the  power  of  collation,  and  establishing  that 
subjection  of  judicatories,  which,  whether  the  presentee  or  any 
other  party  objecting,  gave  the  right  of  appeal  to  the  higher 
church  courts— matters  ^together  contradictory  of  the  injunctions 
of  the  statute  1567,  and  which  thereby  fell  as  a  matter  of  course 
when  that  different  system  was  established. 

But  the  first  clause  of  the  statute  15679  chap.  7«  is  subject 
to  no  such  observation.  By  it  the  legislature  declared,  <^  that 
*<  the  examination  and  admission  of  the  ministers  within  this 
^<  realm  be  only  in  the  power  of  the  kbk,  now  openly  and  pub- 
'<  licly  professed  within  the  samen,  the  presentations  of  laic  pa- 
*^  tronages  always  reserved  to  the  just  and  ancient  patrons.**^  In 
that  provisbn  there  is  nothing  to  be  found  inconsistent  with  the 
act  1592  ;  and  therefore  when  the  act  1592  confirmed  that  sta- 
tute, (1581,  and  all  the  acts  thereby  confirmed),  as  a  statute  in 
favour  of  the  true  kirk,  it  is  impossible  to  hold,  consistently  with 
any  just  principle  of  interpretation,  that  it  confirmed  any  other 
part  of  it  than  that  to  which  I  have  now  referred. 

Thus  it  is,  then,  that  by  the  act  1592,  the  patron  had  a  right  to 
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grant  a  presentation,  to  a  qualified  person,  which  it  was  his  duty 
to  address  to  the  presbytery.  The  presbytery  had  by  statute  the 
right  to  examine  into  his  qualification,  and  I  think  that,  from  the 
meaning  of  the  term  collation,  if  upon  cause  shewn  an  objection 
was  stated  to  the  admission  of  the  presentee  on  serving  the  edict, 
which  was  an  essential  of  collation,  it  was  the  duty  of  the  presby- 
tery, coming  in  place  of  the  ordinary,  to  take  cognizance  of  the 
objection.  This  is  the  fundamental  law  of  the  church,  allowing 
reasons  of  dissent,  and  I  was  surprised  to  hear  it  said  by  the  defend- 
ers, that  there  was  no  written  law  allowing  of,  or  even  mentioning 
such  reasons.  But  then  the  power  of  judging  of  these  rested  in 
the  presbyteries,  and  in  them  alone,— they  had  no  right  to  delegate 
either  their  power  of  examination,  or  of  judging  of  objections,  to 
any  third  party  whatsoever.  It  was  a  power  committed  to  the 
church,  and  to  the  church  only,  by  the  whole  branches  of  the 
legislature,  comprehending  the  representatives  of  those  very  con- 
gregations to  whom  it  has  been  supposed  the  church  retained  a 
right  to  delegate  a  portion  of  its  functions.  At  this  time,  then, 
the  congregation  was  never  acknowledged  in  the  proceeding  in 
receiving  and  admitting  a  minister,  except  that,  by  the  service  of 
his  edict,  all  persons  were  called  upon  to  substantiate  any  valid 
objection  which  they  might  know  against  his  admission.  The 
consent  never,  in  so  far  as  I  can  see,  was  said  to  be  necessary,  or 
held  to  be  necessary.  On  the  contrary,  from  the  silence  of  the 
statute,  from  the  want  of  all  evidence  to  the  contrary,  and  espe- 
cially from  the  terms  of  the  act  of  Assembly  1596  itself,  I  think 
we  are  bound  to  conclude,  that  the  claim  in  behalf  of  the  congre- 
gation, set  forth  in  the  2d  Book  of  Discipline,  having  been  dis- 
allowed by  the  legislature,  the  church  acquiesced,  and  abandoned 
that  part  of  its  pretension,  just  as  it  gave  up  the  right  of  election, 
to  which  also  it  bad  laid  claim,  and  acknowledged  the  right  of 
patronage,  which  the  2d  Book  of  Discipline  declared  <^  could  not 
"  stand  with  that  order  in  the  church  which  God''s  word  craved." 

The  terms  of  this  act  of  Assembly  are  extremely  important, 
not  as  affecting  the  question  of  law,  but  as  proving  the  utmost 
extent  to  which  on  this  subject  the  claims  of  the  church  extended ; 
because  from  the  beginning  to  the  end  of  it  there  is  not  any 
thing  like  a  trace  of  a  right  in  the  congregation  to  interpose  a 
negative  upon  the  reception  of  the  presentee  other  than  that 
which  was  implied  under  the  term  collation,  of  objecting  to  ad- 
mission upon  cause  shewn.     The  act  is  in  the  following  terms  : 

*^  Corruptions  in  the  Ofiice. — For  as  much  as  by  the  too  sud- 
^<  den  admission  and  light  tryall  of  persons  to  the  ministrie,  it 
^^  Cometh  to  passe  that  many  scandals  fall  out  in  the  persons  of 
^^  ministers :  it  would  be  ordained  in  time  comming,  that  more 
^<  diligent  inquisition  and  trycM  be  used  of  all  such  persons,  as 
^^  shaU  enter  into  the  ministrie. 
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<'  As  specially  these  points.  That  the  intrant  shall  be  posed 
<<  upon  his  conscience,  before  the  great  God,  (and  that  in  most 
"  grave  manner),  what  moveth  him  to  accept  the  office  and  charge 
*<  of  the  ministrie  upon  him. 

♦*  That  it  be  inquired,  if  any  by  solistation,  or  moyen,  directly 
*'  or  indirectly,  prease  to  enter  in  the  said  office  :  And  if  it  bee 
"  found  that  the  solister  be  repelled,  and  that  the  presbyterie  re- 
*«  pell  all  such  of  their  number  from  voting  in  the  election  or  ad- 
^*  mission  as  shall  bee  found  moyeners  for  the  solicitor,  and  posed 
<<  upon  their  conscience,  to  declare  the  truth  to  that  effect. 

"  Thirdly,  because  by  presentations  many  forcibly  are  thrust 
<<  into  the  ministrie,  and  upon  congregations,  that  utter  there- 
*^  after  that  they  were  not  called  by  6od  :  It  would  bee  provided 
**  that  none  seeke  presentations  to  benefices  without  advice  of  the 
*^  presbyterie  within  the  bounds  whereof  the  benefice  is ;  and  if 
^*  any  doe  in  the  contrarie,  they  to  be  repelled  as  ret  ambitus, 

^^  That  the  tryall  of  persons  to  be  admitted  to  the  ministrie 
^<  hereafter,  consist  not  only  in  their  learning  and  abilitie  to 
**  preach,  but  also  in  conscience,  and  feeling,  and  spiritual  wise- 
"  dome,  and  namely,  in  the  knowledge  of  the  bounds  of  their 
*^  calling,  in  doctrine,  discipline,  and  wisedome,  to  behave  him- 
**  selfe  accordingly  with  the  diverse  ranks  of  persons  within  his 
'*  flock,  as  namely,  with  atheists,  rebellious,  weak  consciences, 
^^  and  such  other,  wherein  the  pastorall  charge  is  most  kythed ; 
'^  and  that  he  be  meet  to  stop  the  mouthes  of  the  adversaries ; 
*^  and  such  as  are  not  qualified  in  these  points  to  be  delayed  to 
^^  further  tryall,  and  while  they  be  found  qualified.  And  because 
'^  men  may  be  found  meet  for  some  places  who  are  not  meet  for 
**  other,  it  would  be  considered,  that  the  principall  places  of  the 
**  realme  be  provided  by  men  of  most  worthy  gifts,  wisedome, 
*'  and  experience,  and  that  none  take  the  charge  of  greater 
<*  number  of  people  nor  they  are  able  to  discharge :  And  the 
**  Assembly  to  take  order  herewith,  and  the  act  of  the  provin- 
**  ciall  of  Louthain  made  at  Linlithgow,  to  be  urged,^  &c. 

In  this  act  of  Assembly,  not  one  provision  is  made  for  taking, 
or  one  word  said  about,  the  consent  of  the  congregation,  or  any 
part  of  it ;  and  it  is  impossible  to  read  its  different  clauses  with- 
out being  satisfied,  that  they  are  quite  inconsistent  with  the  exis- 
tence of  any  such  being  required,  or  even  contemplated. 

But  I  have  to  submit  to  your  Lordships  as  a  very  important 
consideration,  if  well  founded,  that  by  conferring  the  power  of 
admitting  into  benefices  upon  the  church,  by  employing  the  term 
coUationy  the  legislature  did  not  recognise  the  ecclesiastical  power 
of  giving  ordination^  as  connected  with  the  induction  into  the 
benefice.  No  doubt  the  right  of  ordination  was  in  the  church. 
But  when  the  law  secured  the  right  of  the  laick  patrons,  and 


96  LORD  MBADOWBANK^S  SPEECH. 

conferred  on  the  church  the  right  of  collation,  it  did  not  in  any 
way  refer  to  that  being  a  part  of  the  rite  of  induction  and  recep- 
tion into  the  benefice.  On  the  contrary,  ordination  was  altoge- 
ther a  separate  and  spiritual  act,  and  therefore  was  carefully  by 
the  statute  distinguished  from  the  other,  which  was  exclusively  a 
civil  right,  and  equivalent  to  giving  infeftment  in  an  heritable 
estate.  (Bankton,  lib.  ii.  v.  12.)  With  ordination  the  legislature 
had  no  desire  to  interfere.  It  left  the  regulation  of  that  to  the 
church,  and  therefore  omitted  it  from  the  enactment  altogether. 

But,  observe  how  important  this  consideration  must  be  in  de- 
termining whether  the  right  of  negative  now  conferred  on  the 
heads  of  families,  is  to  be  viewed  as  a  privilege  ecclesiastical,  (or 
spiritual  of  the  defender'^s  will),  or  the  mere  exercise  of  a  civil  right. 
For,  if  the  obligation  to  give  collation,  had  no  connection  with  the 
power  of  ordination  residing  in  the  church,  then,  it  is  manifest, 
that  the  effect  of  the  exercise  by  the  congregation,  of  the  negative, 
conferred  by  the  interim  act  of  the  General  Assembly,  was  that 
of  annulling  the  obligation  of  reception  civilly  imposed  on  the 
church.  And  in  this  view  we  are  bound,  I  conceive,  by  the  very 
discipline  of  the  church  itself,  to  consider  it.  Because  as  the  power 
of  ordination  was  vested  in  the  church  without  control,  it  was, 
ecclesiastically  speaking,  beyond  their  competency  to  have  placed 
a  negative  on  the  exercise  of  that  sacred  right  vested  in  them 
by  the  spiritual  Head  of  the  church,  without  limitation  or  con- 
trol, from  any  quarter,  in  any  body  of  men  whatsoever.  But  it 
may  be  said,  that  unless  the  church  ordained  the  presentee,  the 
clerical  functions  could  not  be  performed.  This  may,  or  may 
not  be  so.  It  is  not  of  much  importance  one  way  or  other. 
But  the  statement  may  be  doubtful.  If  the  person  presented  to 
the  benefice,  and  collated  thereto,  was  previously  ordained,  he  was 
entitled  to  discharge  all  the  duties  of  a  minister  without  ordina- 
tion of  new.  If  he  was  not,  then  he  could  only  preach  and  visit 
the  sick,  or  discharge  the  like  duties.  But  if  qualified,  how  could 
the  church  refuse  ordination  in  discharge  of  the  high  obligation 
required  of  it  by  its  spiritual  head  ?  .  Such  a  violation  of  duty  to- 
wards Almighty  God  is  not  supposable.  Now  observe  how  this 
simple  view  of  the  matter  explains  another  observation  of  Sir 
George  Mackenzie,  ^<  That  the  right  of  presentation  is  the  right 
<^  of  nomination  to  the  office  of  minister  ;^^  and  how  important 
it  is  when  we  are  required  to  interpose  our  powers  to  enforce  obe- 
dience of  the  civil  obligation,  without  at  all  interfering  with  the 
spiritual  rights  which  in  that  view  has  no  connection  with  it. 

Considering,  then,  that  the  rights  of  patronage  were,  by  the 
constitution  of  the  church,  reserved  entire  to  the  just  and  ancient 
patrons,  just  as  the  same  had  existed  from  remote  antiquity, 
when  the  exercise  of  their  rights  was  subject  to  no  control  upon 
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the  part  of  the  congregation,  either  as  withholding  their  consent 
or  as  imposing  a  negative  upon  the  nomination ;  and  looking  to  the 
act  of  Assembly  1596,  I  would  submit  to  your  Lordships,  that  if 
this  question  had  arisen  in  the  year  1593,  Melville  and  others 
could  not  have  turned  round  upon  the  lay  patrons,  and  insisted 
upon  creating  such  a  right  of  negative  upon  the  exercise  of  the 
civil  rights  so  distinctly  reserved  to  them.  The  answer  must  have 
been  complete,  that  any  such  right  of  negative  was  effectually 
excluded  by  the  restrictive  terms  of  the  statute  1592,  and  they 
must  have  been  met  with  the  reply  afforded  by  the  terms  of  the 
message  of  the  General  Assembly  to  the  Queen  in  1565,  which 
showed  that  all  that  the  church  contended  for  originally,  and 
all  which  it  must  be  held,  from  the  terms  of  the  statute 
passed  thereupon,  and  what  followed,  was  allowed  them,  was, 
that  the  p^son  presented  should  be  tried  .and  examined  by  the 
judgment  of  learned  'men  of  the  church  ;  and  that  there  never 
was  in  view  to  confer  a  power  of  rejection  upon  another  body, 
never  recognized,  consulted,  or  acknowledged  in  the  act  of  colla- 
tion. Being  very  clear,  that  this  must  have  been  the  result  of  any 
attempt  such  as  the  present,  during  the  times  immediately  suc- 
ceeding the  establishment  of  the  presby  terian  church  government, 
I  have  been  at  a  loss  to  discover  how  the  difficulties  are  to  be  re- 
moved by  what  afterwards  occurred  between  them  and  the  year  when 
the  act  of  the  10th  of  Queen  Anne  was  passed  restoring  patronages. 

But  to  proceed,  very  soon  after  the  act  1592  the  bishops  were 
restored  to  the  church,  and,  in  the  face  of  its  protestations,  were 
replaced  in  parliament. 

In  the  year  1606,  episcopacy  itself  was  re-established,  and  in 
1612  presbytery  aboUshed ;  and  from  that  period  the  rights  of 
patronage  were  exercised  under  the  forms  required  by  the  canons 
of  that  church,  taken,  it  is  understood,  from  those  of  the  Romish 
and  the  canon  law,  till  episcopacy  was  in  its  turn  overthrown. 
Of  course,  we  can  derive  no  light  from  the  proceedings  of  pres- 
byterian  judicatories  under  that  system,  with  reference  to  its 
connection  with  the  establishments  of  the  state.  No  doubt  the 
spiritual  functions  of  what  it  termed  its  judicatories,  continued  to 
be  exercised,  but  whatever  these  proceedings  might  have  been  in 
an  ecclesiastical  sense,  authority  they  can  have  none  in  regulating 
our  views  of  the  established  church,  in  connection  with  its  power 
of  limiting  the  exercise  of  civil  rights  ;  and  again,  although  the 
presbyterian  religion  was  attempted  to  be  restored  by  the  usurp- 
ing conventions,  or  parliaments,  as  they  were  termed,  during 
the  time  of  the  great  rebellion,  even  if  we  were  not  precluded 
by  the  operation  of  the  acts  recissory,  passed  at  the  restoration 
of  Charles  II.,  from  looking  to  the  proceedmgs  which  then  oc- 
curred as  affording  matter  of  legitimate  authority,  any  informa- 
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tion  we  could  receive  from' them  could  be  little  applicable  to  a  point 
involving  nothing  but  a  question  of  legal  and  authorised  power. 

By  the  statutes  to  which  I  have  last  referred,  not  only  were  the 
acts  of  these  conventions  then  held  repealed,  but  also  by  the  same 
enactments  were  annulled  the  proceedings  of  all  parliameniSf 
conventions^  and  assemblies,  whether  civil  or  ecclesiasHcal ;  and 
all  (xcts  and  practices  done  in  pursuance  thereof,  were  declared 
to  be  null  and  void.  To  none  of  these,  therefore,  as  authori- 
ties, can  any  regard  whatsoever  be  paid;  and  I  submit,  that 
episcopacy  having  been  again  replaced  in  1661,  we  have  no  autho- 
rity to  look  to  upon  this  subject  till  after  the  year  1688,  when  the 
episcopal  church  was  finally  abolished. 

But,  unfortunately  for  the  purposes  of  the  present  discussion, 
patronage  itself  shared  the  same  fate  at  the  revolution ;  and,  there- 
fore, I  apprehend  that  the  statutes  1690,  chap.  5,  or  1690,  chap. 
23,  in  which  an  order  of  proceeding  was  established  more  agree- 
able to  the  pretensions  set  up  in  the  Second  Book  of  Discipline  than 
any  which  had  been  asserted  at  the  establishment  of  presbytery  in 
1592,  would,  even  themselves,  be  an  illegitimate  source  to  which 
to  look  for  gathering  authorities  upon  this  subject.  But  indeed, 
as  I  read  the  statutes,  even  the  powers  which  were  thus  recognised 
as  belonging  to  congregations,  are  utterly  opposed  to  the  supposi- 
tion that  there  was  any  right  existing,  in  any  quarter,  to  negative, 
without  cause  shewn,  the  nomination  of  the  person  elected  by  the 
heritors  and  elders.  But  observe,  that  these  statutes  prove  that  the 
church  must  itself  have  admitted,  that  even  this  right  did  not  belong 
to  congregations  at  common  law,  or  in  virtue  of  what  might  li^ 
termed  the  rules  authorized  by  its  own  discipline  appearing  in 
any  of  those  works  which,  as  a  spiritual  body,  it  was  in  the  custom 
of  regarding  as  its  codes  of  authority.  If  it  had  done  so,  the  pro- 
visions of  the  statutes  were  unnecessary,  and  this  very  enactment 
seems  to  me  to  afford  the  strongest  evidence  of  the  legal  under- 
standing of  all  parties  interested  in  making  the  enactment,  the 
legislature,  the  people,  and  the  church,  that  no  such  consent  was 
required  on  the  part  of  the  congregations  in  the  induction  of  the 
clergyman. 

It  seems  proper,  however,  to  attend  precisely  to  what  was  done  by 
these  two  statutes,  1690,  chap.  5  and  23.  By  the  first  of  these, 
the  statute  1592,  which  had  been  repealed  in  the  year  1612,  and 
ineffectually  attempted  to  be  restored  during  the  rebellion,  was  re- 
vived, except,  indeed,  that  part  of  it  relating  to  patronage,  which 
it  provided,  was  hereafter  to  be  taken  into  consideration.  Now, 
the  part  of  the  act  1592  which  related  to  patronages,  was  not 
only  that  portion  which  recognised,  in  terms,  the  right  of  patrons 
to  present  qualified  persons,  and  bound  and  astricted presbyteries 
to  receive  and  admit  such  as  might  be  presented  by  laick  patrons, 
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but  that  portion  of  it  also  inrhich  ailirmed  the  statute  1581, 
itself  confirmiDg  that  part  of  die  statute  1567)  chap.  7»  also 
reserving,  in  terms,  the  presentation  of  lay  patronages  to  the  just 
and  ancient  patrons. 

The  effect  of  this  provision  of  the  statute  1690,  was  therefore 
not  only  not  to  leave  rescinded  the  act.  1592,  but  also  the  acts 
1581  and  15679  in  so  far  as  all  of  these  referred  to  laick  pa- 
tronages. But  that  left  altogether  entire  every  other  portion  of 
the  statute  1592,  and  of  those  statutes  enacted  in  the  years  1581 
and  1567)  which  did  not  refer  to  the  rights  of  patrons,  and  which 
had  not  been  either  actually  or  virtually  repealed  by  the  statute 
1592  itself,  viz.  the  portion  of  the  statute  1567  ^hich  had  been 
*<  virtually  annulled,  and  expired  in  itself,^  by  the  establishment 
of  presbytery  in  the  year  1592,  being  that  which  directed  pre- 
sentations to  be  addressed  to  the  superintendents,  on  whom  it  con- 
ferred the  power  of  admitting  the  presentee  to  the  living,  without 
his  decision  being  subject  to  the  control  either  of  the  synod  or 
the  General  Assembly, — a  provision,  as  I  have  said  before,  ut- 
terly inconsistent  with  the  rules  and  discipline  of  the  presby  terian 
church.  For  it  is  in  vain  to  say,  that  when  the  statute  expressly 
confined  the  right  of  appeal  to  those  cases  where  the  superintend- 
ent rejected  the  presentation,  we  are  to  be  compelled  to  interpret 
the  statute  as  having  meant  to  confer  such  right  when  the  su- 
perintendent sustained  the  presentation  improperly,  because  such 
right  was  recognised  as  belonging  to  the  spiritual  discipline  of  the 
church,  as  ac^owledged  in  the  First  and  Second  Books  of  Dis- 
cipline. I,  for  one,  deny  the  existence  of  any  authority  for  so 
dealing  with  the  acts  of  the  legislature.  We  have  no  right  to 
confer  such  powers  by  implication ;  and  I,  for  one,  can  only  regard 
these  two  books  as  having  only  relation  to  the  constitution  of 
the  church  as  a  spiritual  body,  not  connected  with  the  state,  and 
not  then  established  ;  and  the  statute  itself  as  a  distinct  and  se- 
parate provision  for  carrying  into  effect  a  civil  right  specially  re- 
served to  the  laick  patrons,  and  subjected  to  no  control  except 
that  which  was  specially  recognized  by  the  legislature. 

In  this  way,  it  will  be  observed,  that  while  the  act  1592  was 
revived  by  the  legislature  by  the  act  1690,  with  the  exception  in 
question,  there  was  revived  along  with  it  that  portion  of  the  sta- 
tute 15679  chap.  7)  which  declared  that  ^<  the  eosamination  and 
"  admission  of  ministers  within  this  realm  he  only  in  the  power 
"  of  the  kirk,  now  openly  and  publicly  professed  within  the 
"  samen^  And  speaking  with  reference  to  the  statute  laws  of 
the  realm,  it  is  in  virtue  of  this  enactment,  so  revived,  and  so 
continued,  that  I  find  authority  for  that  power  of  examina- 
tion of  the  qualifications  of  its  ministers  which  is  admitted  to 
belong  to  the  church,— which  is  of  itself  suiBciently  authorita- 
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tive,  and  which  imposed  a  solemn  duty  on  its  judicatories,  which 
it  was,  I  submit,  a  duty  that  they,  in  obedience  to  the  law  of  the 
realm,  were  bound  to  discharge,  for  the  purpose,  independent  of 
all  ecclesiastical  authority  whatsoever. 

So  matters  stood  till  the  other  statute,  1690,  chap.  23,  which  I 
have  referred  to,  was  passed,  in  which  it  was  provided  that  the  heri- 
tors and  elders  were  to  name  and  propose  the  person  to  the  whole 
congregation,  to  be  either  approven  or  disapproven  by  them,  and 
f  they  disapprove,  the  disapprovers  should  give  in  their  reasons  to 
he  effect  that  the  matter  might  be  cognosced  and  concluded  by  the 
presbytery ;  and  which  your  Lordships  will  observe,  is  the  first 
statute  to  which  reference  can  be  legitimately  made,  recognising 
in  express  terms,  any  right  of  interference  on  the  part  of  the  con- 
gregation, a  right  which,  I  have  said,  it  required  the  act  of  the  legis- 
taturcy  and  not  of  the  church,  to  confer.  It  however  was  a  right 
with  reference  to  a  state  of  matters  not  only  totally  inconsistent 
with  that  of  patrons,  but  one  by  which  that  right  was  absolutely 
and  entirely  excluded, — a  system  in  which  that  right  was  declared 
to  be  an  inconveniency,  and  subject  to  abuse. 

It  is  curious  enough,  however,  that  the  statute  did  not  go  the 
length  of  the  rebellious  convention  in  the  year  1649,  when  it  de- 
clared patronage  an  evil  and  ^^  a  bondage,  under  which  the  Lord^s 
**  people  and  ministers  of  this  land  have  long  groaned,  and  that 
**  it  hath  no  warrant  in  Code's  word,  but  is  founded  only  in  the 
*^  canon  law,  and  is  a  custom  popish,  and  brought  into  the  kirk  in 
<*  times  of  ignorance  and  superstition,  and  that  the  same  is  con- 
*'  trary  to  the  Second  Book  of  Discipline,  in  which,  upon  solid 
*<  and  good  ground,  it  is  reckoned  among  abuses  that  are  desired 
"  to  be  reformed,  and  unto  several  acts  of  General  Assemblies, 
"  and  that  it  is  prejudicial  to  the  liberty  of  the  people.'*'  In- 
deed, it  is  not  a  little  singular,  that  while  the  church  insisted 
for  the  abolition  of  patronage  at  this  period,  it  did  not  venture  to 
ask  parliament  to  acknowledge  the  Second  Book  of  Discipline,  or 
the  Book  of  the  Directory,  or  to  revive,  either  by  inference  or 
implication,  what  had  been  maintained  by  the  General  Assemblies 
and  conventions  in  the  time  of  the  great  rebellion.  And  by  the 
bye,  it  is  well  worthy  of  remark,  that  while  the  rescinded  act  1649 
mentions  the  claims  set  up  in  opposition  to  patronage  by  the  Se- 
cond Book  of  Discipline,  it  does  not  allege  that  those  claims  had 
ever  been  recognised  and  admitted,  or  that  they  had  suffered 
from  subsequent  usurpation,  or  illegal  contraction,  through  the 
exercise  of  the  right  of  patronage,  subsequent  to  the  statute  1592. 
On  the  contrary,  it  plainly  adverts  to  it  as  a  claim  maintained 
but  resisted,  for  which  it  says,  no  doubt,  there  was  no  warrant  in 
the  word  of  God,  but  which  it  does  not  say  was  ever  part  and 
parcel  of  the  law  of  the  church  or  the  state. 
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And  here,  before  leavmg  the  consideration  of  those  two  sta- 
tutes, I  must  take  leave  to  observe,  that  if  the  remedy  which  has 
now  been  applied  by  the  General  Assembly  was  a  fundamental 
law  of  the  Church,  or  which  it  was  in  the  power  of  the  church 
courts  ^^  to  extend  to  the  Lord's  people  and  ministers,^'  it  is  not 
very  easy  to  discover  what  was  the  "  evil  and  the  bondage"''  under 
which  they  groaned.''  For  if  the  people  had  a  right,  as  often  as 
a  person  was  presented  to  reject  him,  or  if  the  Assembly  had  a 
right  to  confer  that  privilege  upon  them,  it  is  beyond  my  power 
to  discover  how  patronage  could  either  have  been  an  abuse  or  a 
grievance.  It  is  most  manifestly  clear  to  my  mind,  that  it  could 
have  been  neither  the  one  nor  the  other,  and  that  the  very  decla- 
ration of  the  repealed  statute  1649,  and  the  resistance  to  patron- 
age in  the  year  1690,  with  the  enactments,  chapters  3  and  25, 
afford  sufficient  evidence  that  no  such  power  was  understood  or 
pretended  to  have  resided  in  the  Church,  while  the  right  exercised 
by  the  patrons  was  one  utterly  independent  cither  of  the  consent 
or  the  negative  of  the  people. 

But  indeed,  if  your  Lordships  will  only  recollect  the  evidence 
which  is  afibrded  of  the  resistance  made  by  King  William  to  the 
passing  of  those  two  statutes  referred  to  by  my  brother  Gillies,  and 
clearly  established  by  the  evidence  to  be  found  in  the  Life  of  Car- 
stairs,  and  the  anxiety  which  he  exhibited  to  maintain  the  rights 
of  the  patrons,  I  think  it  is  impossible  to  doubt  that  it  never  was 
imagined  that  any  power  resided  in  the  Church  of  itself,  to  re- 
move the  grievance  of  which  it  was  complaining ;  and  that,  with-, 
out  entering  into  a  struggle  with  our  great  and  immortal  deliverer, 
iHKiquestionably  one  of  the  best  and  greatest  men  who  ever  occupied 
a  throne,  in  the  palmy  days  of  his  highest  popularity,  the  ecclesi- 
astical judicatories  themselves  would  have  adopted  that  remedy, 
which  it  was  left  for  the  ingenuity  of  these  later  times  to  discover 
it  was  within  their  own  power  to  apply. 

Be  all  this,  however,  as  it  may,  patronage  continued  abolished 
till  the  act  of  the  10th  of  Queen  Anne  was  passed,  to  restore  pa- 
trons to  their  ancient  rights  of  presenting  ministers.  Sec.  And  it 
seems  to  me  a  most  material  element,  in  considering  the  present 
question,  as  to  how  far  the  power  of  interference  with  the  right 
which  was  then  restored,  was  left  with  the  Church,  if  it  ever  ex- 
isted, which  I  am  clear  it  never  did,  to  consider  attentively  the 
plan  of  enactment  on  which  the  legislature  proceeded,  as  well  as 
the  actual  terms  and  structure  of  the  statute. 

In  the  iirst  place,  the  legislature  did  not  in  express  terms  re- 
vive those  portions  of  the  statutes  1592  and  1567?  which  had  not 
been  re-enacted  by  the  act  1690,  after  being  repealed  in  the  year 
1661  ;  and  I  see  no  ground  for  holding,  that  it  is  to  be  held  that 
this  was  done  by  implication.     Indeed  I  am  not  aware  of  any  in- 
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Stance  in  which  statutes  have  been  held  to  have  been  revived  by 
implication,  after  having  been  solemnly  repealed ;  though  perhaps, 
if  a  right  has  been  restored,  vhich  could  not  be  rendered  effectuid, 
without  the  application  of  means  conferred  by  a  statute  so  situ- 
ated, it  might  be  contended  to  have^been  within  the  view  of  the 
legislature,  also  to  revive  the  process  conferred  by  the  preceding 
statute.  But  I  can  figure  no  reason  for  any  such  implication, 
where  the  statute  restoring  the  right  does  in  itself  bestow  the 
means  and  construct  the  machinery  by  the  exercise  of  which  its 
efficiency  has  been  sufficiently  provided  for. 

In  the  present  case,  had  the  legislature  revived  the  provisions 
of  the  statute  1592,  respecting  the  presentations  of  laick  patrons, 
without  many  explanations  and  additions,  in  themselves  inconve- 
nient, and  which  might  have  been  offensive  to  the  prejudices  of  the 
judicatories  of  the  Church  at  the  time,  it  would  have  left  questions 
open,  in  settling  which  great  difiiculties  would  have  arisen,  seeing 
the  extent  of  the  claims  set  up  in  the  Second  Book  of  Discipline, 
in  the  Book  of  the  Directory,  and  in  the  conventions  and  assemblies 
held  during  the  great  rebellion  ;  as  well  as  by  the  Church  itself 
during  the  time  that  had  elapsed  between  the  years  1690  and  ]  711* 
The  legislature,  accordingly,  merely  did  not  even  recognise  patron- 
age, as  acknowledged  by  the  Church,  under  these  preceding  statutes. 
On  the  contrary,  as  I  read  the  enactments,  it  confined  its  recogni- 
tion in  the  statute  I7II 9  to  two  periods,  the  one  of  remote  antiquity, 
the  other  comprehending  the  time  during  which  Presbytery  was 
established,  from  1592  till  1606,  and  to  the  other,  when,  from  1612 
to  1690,  episcopacy  was  the  sole  and  exclusive  religion  of  the  state. 

In  the  first  place,  it  declares,  "  that  by  the  ancient  laws  and 
<<  constitutions  of  that  part  of  Great  Britain  called  Scotland,  the 
"  presenting  of  ministers  did  of  right  belong  to  the  patrons  ^ 
and  secondly,  it  declares  that  this  right  continued,  ^^  until,  by 
«  the  23d  act  of  the  2d  S.  of  the  late  King  William  and  Queen 
"  Mary,  held  1690,  entituled,  an  *  Act  Concerning  Patronages," 
'*  the  presentation  was  taken  from  the  patrons  and  given  to  the 
•<  heritors  and  elders."  Now,  it  is  plainly  manifest  to  me,  that 
the  legislature  here  was  not  contemplating  the  right  of  patronage 
about  to  be  bestowed,  merely  as  it  had  existed  in  the  times  of 
presbytery,  but  as  it  had  been  vested  in  patrons  in  remote  anti- 
quity in  the  times  of  popery — in  the  times  after  the  authority  of 
the  pope  was  first  abolished,  when  the  right  of  admission  first 
lay  with  the  bishops,  and  afterwards  with  the  superintendents— 
and  afterwards  as  it  was  exercised  during  the  times  of  prelacy, 
from  the  year  1606  to  1690.  In  the  year  1711>  the  words,  "  an- 
"  cient  laws  and  constitutions,"  were  quite  inapplicable  to  sta- 
tutes passed  in  the  end  of  the  sixteenth  century,  little  more  than 
100  years  preceding  that  in  which  the  legislature  were  then  sitting. 
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In  the  same  way,  as  it  would  be  an  abuse  of  terms  for  us  to  talk  of 
the  statute  I7II  itself,  as  an  ancient  law  and  constitution  of  the 
realm.  And  with  respect  to  the  recognition  of  the  exercise  of 
patronage  during  the  seventeenth  century,  as  being  directly  and 
more  immediately  in  the  contemplation  of  the  legislature,  the 
words  of  the  statute  are  precise  and  specific.  It  resided  in  the 
patrons,  says  the  statute,  until  it  was  taken  from  them  by  the 
act  1690.  The  statute  even  lays  aside  those  prosperous  days  of 
the  Church,  from  1637  *"d  1649,  to  1661  as  having  been  no 
kgal  interruption  of  the  rights  of  patronage. 

Now,  your  Lordships  will  observe,  that  the  right  of  patronage, 
as  enjoyed  under  the  ancient  laws  and  constitutions  of  the  realm, 
and  while  episcopacy  continued  as  the  religion  of  the  state,  was  a 
right,  to  the  exercise  of  which,  n6  legal  or  effectual  opposition 
could  be  made,  in  any  quarter.  Upon  receiving  the  presentation, 
the  Ordinary  was  bound  to  serve  an  edict  in  favour  of  the  presen- 
tee, at  the  benefice,  and  at  the  end  of  nine  days,  if  no  relevant 
objection  was  stated,  of  which  the  bishop,  in  the  first  instance, 
and  the  archbishop  in  the  second,  was  to  take  cognizance,  he  was 
bound  and  astricted,  and  required  to  give  an  induction  into  the 
benefice.  He  could  call  upon  no  third  party  either  to  assent  or 
dissent,  or  to  negative  the  nomination  of  the  patron,  and  if  the 
common  law  of  the  Popish  Church  of  Scotland  was  the  same  as 
it  appears  to  have  been  in  England,  and  I  see  no  reason  or  au- 
thority for  doubting  it,  down  to  the  days  of  Edward  I.,  when  the 
remedies  competent  to  the  lay  patrons  were  enlarged  and  extend- 
ed, the  lay  patron  must  have  had  the  power  of  calling  in  the  au- 
thority of  the  civil  courts  to  compel  the  Ordinary  to  do  his  duty, 
and  give  effect  to  the  presentation.  And  during  the  years  that 
elapsed  between  1612  and  1660,  we  see  that  corresponding  reme- 
dies were  actually  conferred  upon  the  patrons  in  the  different 
enactments  recognising  and  confirming  their  rights,  by  directing 
those,  who  then  exercised  many  of  those  powers  now  competent  to 
this  Court,  viz.  the  Lords  of  the  Privy  Council,  to  issue  letters  of 
horning  to  that  effect.  Even  during  the  short  time  that  presbytery 
existed  under  the  statute  1592,  your  Lordships  have  seen,  that  as  a 
condition  of  their  own  eatablishmenty  while  the  presbytery  had  the 
power  of  examination,  as  conferred  by  the  act  1567^  c.  7>  they  were 
bound  and  astricted  to  receive  and  admit  whatsomever  qualified 
person  should  be  presented  by  the  lay  patrons. 

In  this  situation,  the  legislature  in  the  year  1711»  must  be  held 
as  having  contemplated  the  rights  of  patronage,  which  they  were 
restoring,  as  subject  to  no  limitation,  control,  or  negative  in  its 
exercise,  except  such  as  it  might  have  been  competently  exposed  to 
during  the  periods  to  which  I  have  referred.  Such  being  the 
case,  observe  what  is  the  first  step  taken  by  the  legislature  for 


104  1OB0  MEADOWBANK^S  8PEBCH. 

restoring  and  rendering  effectual  the  rights  which  had  tbiis  been 
suspended.  Having  declared  that  the  way  of  calling  ministers  by 
the  statute  1690,  chapter  23,  has  proved  «^  inconvenient,  and  has 
*^  not  only  occasioned  great  heats  and  divisions  among  those,  who, 
*^  by  the  foresaid  act  were  entitled  and  authorised  to  call  min- 
<<  istcrs,'*'  it  proceeds  to  repeal  the  said  act,  in  so  far  as  the  same 
relates  to  the  calling  of  ministers  by  heritors  and  others  therein 
mentioned,  and  the  same  was  repealed  and  made  void. 

The  effect  of  this  provision,  your  Lordships  will  observe,  was 
the  avoiding  that  part  of  the  statute  1690,  chap.  23,  where  it  left, 
first,  to  the  heritors  and  elders  to  propose  a  person  to  the  congre- 
gation ;  second,  where  it  conferred  upon  the  congregation  the 
right, to  approve  or  disapprove  of  the  person  so  proposed  to  them ; 
third;  where  it  required  of  the  disapprovers  to  give  in  their 
reasons  to  the  presbytery,  by  whom  the  affair  should  be  cognosced 
and  concluded  ;  and  fourth,  where  it  declares,  that  if  an  applica- 
tion was  not  made  by  the  heritors  and  elders  for  the  call  and 
choice  of  a  minister  within  six  months,  the  presbytery  itself 
should  provide  and  plant  a  minister. 

Having  thus  cleared  the  way  from  all  control  upon  the  part 
of  the  heritors  and  elders,  and  of  all  right  of  approval  or  disap- 
proval on  the  part  of  the  congregation,  which  in  fact  was  a  thing 
totally  inconsistent  with,  and  contradictory  to,  the  right  then 
restored  to  the  patron,  and  which,  as  it  had  required  that  sta- 
tute to  confer  it  upon  them,  was  now  exactly  as  if  it  never  had 
existed, — the  statute  proceeded  to  declare,  that  the  right  of  all  and 
every  patron  or  patrons  (that  is,  the  right  as  it  stood  in  the  ancient 
laws  and  constitutions  of  the  realm,  and  until  repealed  by  the  act 
1690,  chap.  23,)  to  the  presentation  of  ministers  to  churches  and 
benefices,  and  the  disposing,  &c.  be  restored,  settled,  and  con- 
firmed to  them,  the  aforesaid  acts,  or  any  other  acts,  steUuie^  or 
custom  to  the  contrary^  in  any  ways  notwithstanding.  It  therefore 
abolished,  to  all  intents  and  purposes,  all  right  of  call  wherever  it 
might  reside,  if  it  were  "  a  custom  ^  contrary  to  the  free  and  un- 
limited right  of  patronage,  as  residing  in  the  ancient  patrons. 
The  statute  then  declares  the  right  of  patrons  to  present  a  qua- 
lified minister ;  and  at  the  same  time,  it  expressly  enacts,  that 
the  presbytery  of  the  respective  bounds,  **  shall,  and  is  hereby 
"  obliged  to  receive  and  admit  in  the  same  manner  such  qualified 
'^  person  or  persons,  minister  or  ministers,  as  shall  be  presented 
*'  by  the  respective  patrons,  as  the  person  or  ministers  presented 
"  before  the  making  of  this  act  ought  to  have  been  admitted.^ 

In  this  way,  your  Lordship^  will  see,  that  while  the  legislature 
required  the  presbyteries  to  admit  such  qualified  persons  as  might 
be  presented  by  the  patrons,  as  fully  and  effectually  as  their  pre- 
decessors the  bishops  must  have  admitted  the  presentees  of  laick 
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patrons,  or  as  tbey  themselves  must  have  done  persons  elected  by 
the  heritors  and  elders,  and  consented  to  by  the  congregation,  it 
left  the  rights  of  the  patrons  as  firee  and  unencumbered  by  the  act 
1690,  or  any  other  statute,  act,  or  custom  to  the  contrary,  as  the 
same  could  have  been  exercised  by  their  predecessors  during  the 
long  period  when  patronage  existed  down  till  the  year  1690. 

Under  all  these  considerations,  I  submit  it  to  your  Lordships 
as  clear,  that  the  right  of  patronage,  as  restored  by  the  statute 
of  the  10th  of  Queen  Anne,  was  one  subject  to  no  control  what- 
soever, except  such  control  as  it  was  subjected  to  in  popish  and 
episcopal  times,  or  under  presbytery  as  established  by  the  act  1592, 
with  the  power  of  examination  conferred  upon  the  church  by  that 
part  of  the  statute  1567?  <^hap.  7?  which  did  not  fall  under  tlie  vir^ 
iual  repeal  by  the  statute  1592,  or  the  non-renewal  of  the  act  1690, 
as  a  portion  of  the  said  statute  1592,  relating  to  patronage.  It  seems 
to  me  to  be  as  clear  as  any  proposition  can  possibly  be,  that  the 
act  1711 9  having  annulled  and  repealed  every  thing  in  the  act 
1690,  chap.  23,  with  respect  to  the  <*  calling  of  ministers,^  which  had 
*^  created  heats,  and  proved  inconvenient,^'  put  an  end  to  all  power 
on  the  part  of  the  church  to  confer,  (had  such  previously  existed) 
or  of  any  part  of  congregations  to  require,  theprivilege  either  to  con- 
sent to,  or  to  negative  the  right  of  the  presentee.  And  I  put  it 
Co  your  Lordships,  whether  the  right,  which  was  here  restored  to 
patrons,  being  clearly  and  manifestly  a  civil  right  conferred  upon 
them  by  their  infeftmentSi  and,  by  the  structure  of  the  statute  made 
independent  of  every  control  whatsoever,  except  that  of  a  qualified 
person  being  nominated,  whose  qualifications  were  to  be  judged  of 
by  the  church,  and  by  the  church  alone,  upon  examination,  it  is 
possible  for  us  to  find,  that  it  was  in  the  power  of  that  church,either 
by  renewing  the  right  of  assent  or  dissent  which  the  legislature  itself 
had  abolished,  or  upon  any  pretence  whatsoever,  to  have  limited  that 
right  still  farther,  by  giving  to  the  congregation,  or  a  portion  of 
the  congr^ation,  a  power  of  avoiding  the  presentation  altogether, 
and  of  annulling  the  right  of  patronage  by  the  interposition  of  an 
absolute  negative  on  its  exercise,  which,  at  none  of  the  periods  of 
the  church  which  were  in  the  contemplation  of  the  legislature, 
ever  had  been  recognised  or  acknowledged  ? 

Your  Lordships  heard  yesterday,  that  in  the  case  of  Kiltarltie, 
it  had  been  solemnly  adjudged,  that  no  part  of  the  congregation 
of  a  parish  had  a  right  to  object  to  a  presentation ;  and  with- 
out detaining  your  Lordships  by  examining  the  particulars  of 
that  case,  it  seems  to  me  decisive  of  the  question,  whether  a 
power  was  vested  in  the  church  of  conferring  upon  a  congrega^ 
tion,  or  a  portion  of  a  congregation,  not  merely  the  right  of  ques- 
tioning the  legality  of  the  act  of  presentation  in  the  first  instance, 
but  actually  of  rejecting  the  presentation  itself,  after  it  had  been 
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legally  made  and  accepted.  This,  I  am  bound  to  hold,  wu 
known  to  be  the  law  of  the  church  in  17^1 ;  ^nd  I  will  just  put 
the  case,  that  in  the  General  Assembly  1713,  that  proceeding  of 
the  year  1834  had  been  adopted,  which,  by  having  been  made  the 
foundation  of  the  rejection  of  the  patron'^s  presentation,  is  now  le- 
gitimately brought  under  our  consideration,  could  it  have  been 
doubted,  that  it  roust  have  been  regarded  as  one,  having  for  its 
direct  and  immediate  object,  to  render  abortive  the  enactment  of 
the  legislature  ?  But  further  still,  can  your  Lordships  doubt,  that 
considering  the  vehement  opposition  which  the  statute  I7II  met 
with, — the  persevering  animosity  which  was  manifested  against  it 
throughout  the  whole  Church  of  Scotland ;  this  remedy,  supposed 
to  be  within  their  own  competency,  would  not  have  been  brought 
forward  to  abate  the  grievance,  had  such  a  power  been  understood 
to  exist  ?  And  yet,  what  is  the  fact  ?  Although  we  find  petitions 
to  parliament  for  a  repeal  of  the  statute,  and  struggle  after  struggle 
entered  into  for  resisting  the  enactment  of  the  statute,  we  never  find 
any  such  right,  not  merely  boldly  maintained  or  resolutely  persisted 
in,  but  even  hinted  at  as  within  the  powers  of  the  church,  whe- 
ther judiciary  or  legislative.  No  doubt,  we  do  find,  that  on 
many  occcasions  rights  of  patronage  were,  after  the  year  I7II} 
not  exerted.  But  this  arose  partly  from  many  of  the  lay  patrons 
being  disqualified  as  non*jurors,  and  from  the  crown  and  others 
feelbg  an  interest  not  to  create  dissention,  particularly  at  a  period 
when  so  much  depended  with  reference  to  the  stability  of  the 
government  and  the  rights  of  property,  on  conciliating  all  condi- 
tions of  the  people,  and  particularly  those  connected  with  the 
Presbyterian  Church,  on  whose  loyalty  and  afiection  the  protes- 
tant  succession,  at  least  in  Scotland,  so  exclusively  rested.  But 
also  it  arose,  I  believe,  from  the  licentiates  of  the  church,  prefer- 
ring with  the  consent  of  the  patrons  to  be  brought  in  by  a  call  at 
large,  rather  than  on  presentations  which  were  so  unpopular. 

In  like  manner  we  find  from  the  operations  of  this  conduct  of 
the  patrons  much  usurpation  by  the  judicatories  of  the  church. 

But  for  my  own  part,  I  care  very  little,  judging  of  this  ques- 
tion as  a  question  of  law,  for  claims  subsequent  to  the  statute 
1711,  set  up  by  the  church,  or  countenanced  by  the  proceedings 
of  its  judicatories,  in  determining  the  extent  of  their  ecclesiastical 
power,  to  interfere  with  a  positive  enactment  of  the  legislature, 
conferring,  either  upon  lay  patrons  or  others,  the  civil  right  of 
patronage^  or  any  other  civil  right  whatsoever.  I  should  have 
done  this,  even  if  I  had  found  the  proceedings  of  the  church  all 
tending  in  one  course,  from  the  year  \^\\^  down  to  the  present 
hour.  But  the  extraordinary  position  in  which  the  defenders 
stand  is,  that  with  a  course  of  practice,  uninterrupted  for  a 
period  of  nearly  eighty  years,  directly  in  the  teeth  of  the  preten- 
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sion  on  which  this  act  of  Assembly  is  founded,  we  are  called  upon 
to  view  the  whole  of  that  practice  as  arising  from  the  gross  usur- 
pation of  a  dominant  party  in  the  church,  who,  disregarding  its 
constitation,  set  its  laws,  and  rights,  and  privileges  at  defiance,  and 
inducted  its  clergy  in  opposition  alike  to  the  rights  of  the  church 
and  the  rights  of  its  congregations.  And  all  this,  it  is  said,  was 
owing  to  the  undue  influence  of  Dr.  Robertson. 

Now,  I  had  intended  troubling  your  Lordships  with  some 
observations  on  this  matter,  but  I  will  not  venture  to  add  a  word 
to  what  was  so  powerfully  and  unanswerably  stated  by  Lord  Gillies 
upon  the  duty  of  adhering  in  all  judicial  questions  to  the  autho- 
rity of  a  series  rerum  judicatarum.  His  Lordship's  remarks 
upon  this  part  of  the  case  I  adopt  to  the  letter ;  and  I  shall  only 
add,  in  point  of  fact,  that  I  do  not  believe  what  is  alleged  with 
respect  to  the  influence  of  Dr.  Robertson.  Leaders  of  parties  in 
general,  and  I  believe  in  our  church  in  particular,  are  but  the 
organs  of  their  followers.  By  the  exercise  of  their  own  talent, 
they  may  no  doubt  contrive  to  get  them,  with  more  or  less  faci- 
lity, to  pursue  any  precise  object,  or  one  course  of  policy  ;  but 
their  influence  goes  little  further ;  and  I  flrmly  believe,  that  the 
power  of  Dr.  Robertson  and  others  had  its  origin  in  those  more 
enlightened  views  of  the  true  rights  and  privileges  of  the  church, 
which  gradually  developed  themselves,  from  before  the  middle 
of  the  eighteenth  century,  in  the  proceedings  of  the  General 
Assembly,  in  opposition  to  the  enthusiastic  and  bigotted  notions 
prevailing  in  some  sections  of  the  church,  and  which  had 
been  handed  down  to  them  from  the  days  of  Melville,  though  re- 
jected by  the  legislature  in  the  statute  159*2,—- which  again  burst 
out  at  the  time  when  the  Secession  took  place  about  1736,  and  car- 
ried ofi^  the  more  strenuous  adherents  of  these  antiquated  preten- 
sions, which  were  destined  to  remain  in  abeyance  till  the  enlighten- 
ed days  of  the  year  1834. 

In  this  situation,  considering  the  terms  of  the  statute  of  the  10th 
of  Anne  to  be  clear  and  unambiguous,  and  that  the  more  recent 
practice  of  the  church  has  unquestionably  been  confirmatory  of  the 
views  which  have  presented  themselves  to  my  mind  upon  the  sub- 
ject, I  could  not  have  listened  to  the  intervening  assumptions  of  the 
church  during  its  struggles  to  get  free  of  patronage  altogether, 
even  had  they  been  uniform,  not  contradictory  of  each  other,  and 
supported  by  no  opposite  practice  and  exercise  of  right  upon  the 
part  of  those  whose  interest  it  was  to  enforce  the  provisions  of 
the  statute. 

But  it  has  already  been  pointed  out  to  your  Lordships,  that 
the  fact  is  entirely  different,  and  the  course  of  practice  entirely 
the  reverse.     Yon  have  first  the  case  Auchtermuchty,  and  then 
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the  case  of  Lord  Dundas,  at  the  distance  of  sixty  years  thereafter, 
clearly  and  distinctly  establishing,  that  there  was  no  power  per- 
mitted to  be  exercised  by  the  church  courts  to  interfere  with  the 
right  of  the  laick  patron,  without  the  power  of  the  civil  court  being 
called  in  to  restrain  and  defeat  it.  It  is  impossible  for  me,  there- 
fore, to  hold,  that  there  was  any  usage  or  power  in  the  church  to 
limit  or  restrict  the  civil  rights  of  patronage,  if 'exercised,  as  re- 
stored  by  the  act  17^2,  under  either  one  pretence  or  another. 

III.  But  the  legality  of  the  measure  in  question  has  been  sup- 
ported uponanotherprinciple.  It  is  said,as  I  understand,  thatlaying 
out  of  view  the  precise  enactments  of  the  legislature,  and  the  actual 
powers  exercised  by  the  church  in  tl^  matter  of  patronage,  there 
resides  in  the  General  Assembly  of  the  church,  a  power  of 
general  legislation  in  all  matters  connected  with  its  interests,  suffi- 
cient to  sanction  this  enactment,  independent  alike  of  its  usage 
and  its  customs;  and  it  is  said,  that  this  legislative  privilege, 
if  exercised,  it  is  beyond  the  power  of  any  authority  of  the 
state  to  limit  or  control.  I  say,  any  authority  of  the  state, 
because  I  have  already  shewn,  that  if  the  legislature  itself  does 
possess  that  power,  this  Court,  as  the  organ  of  the  legislature,  and 
the  only  means  by  which  its  enactments  can  be  enforced  or  ren- 
dered effectual,  must,  if  the  law  proves  that  any  of  the  acts  of  the 
church  are  beyond  its  constitutional  powers,  and  the  result  of  an 
usurpation  of  civil  authority,  make  them  the  subject  of  control  and 
restraint.  That  a  power  of  legislation  exists  in  the  church  to  a  cer- 
tain extent,  no  one  can  possibly  deny.  Its  General  Assemblies  are 
authorised  by  the  Confession  of  Faith,  which  forms  part  of  the 
statute  law  of  the  land,  ^^  to  determine  controversies  of  faith,  suid 
^*  cases  of  conscience — to  set  down  rules  and  directions  for  the 
'<  better  worship  of  God,  and  the  government  of  his  church— to 
^*  receive  complaints  in  cases  of  mat-administration,  and  authorita- 
^<  tively  to  determine  the  same."''  But  these  are  all  the  powers 
which,  in  the  Confession  of  Faith,  the  church  lays  claim  to»  in 
any  part  of  this,  which  it  required  the  legislature,  in  the  year 
1690,  to  recognise  as  the  charter  of  its  rights,  and  as  exhibiting 
the  extent  of  its  legal  powers.  It  did  not  pretend  to  a  right  to 
repeal  the  statutes  of  the  legislature  generally — nay,  it  did  not  lay 
claim  to  repeal  such,  even  should  the  legislature  interiPere  with  those 
functions  which  are  here  more  particularly  devolved  upon  the 
church ;  and  which  had  been  sanctioned  as  within  its  just  and 
legal  prerogative  ;  and  the  Assemblies  are,  in  direct  terms^  more 
particularly  debarred,  by  these  articles  of  faith  which  I  have  said 
form  the  recognised  law  of  the  state,  from  handling  or  concluding 
any  thing  but  that  which  is  ecclesiasticaly  and  are  not  to  intermeddle 
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with  civil  affairs.  And  your  Lordships  are  aware,  that  in  defining 
the  power  of  the  civil  magistrate,  it  is  most  anxiously  and  particu- 
larly provided,  that  the  church  shall  be  effectually  excluded  from 
intermeddling  with  any  of  the  civil  rights  of  the  state. 

In  like  manner,  in  the  statute  1592,  I  can  find  no  sanction  for 
appealing  to  any  power  of  legislation  derogatory  to  or  subversive 
of  any  of  the  municipal  and  legislative  enactments  of  parUa« 
ment,  or  of  the  civil  rights  of  the  people.  And  holding  the  church 
to  be  but  the  creature  of  the  law,  and  that  every  power  which  it 
possesses  is  derived  from  the  law,  it  must  follow  as  a  necessary 
consequence,  that  if  those  powers  of  regulating  its  own  affairs, 
which  it  has  nicknamed  a  power  of  legislation,  are  exceeded,  the 
church,  like  every  other  body  of  temporal  creation,  must  in  the 
exercise  of  its  temporal  powers,  whether  of  adjudication,  or  alleged 
legislation,  be  subject  to  the  control  of  the  civil  magistrate  repre- 
sented by  your  Lordships. 

But  if  this  power  is  not  to  be  found  as  conferred,  or  even  re- 
cognised in  the  acts  of  Parliament  to  which  I  have  referred,  or 
in  any  other  which  I  am  aware  of,  I  am  altogether  at  a  loss  to 
discover  where  I  am  to  find  it.  Surely  we  are  not  to  go  back  to 
the  Second  Book  of  Discipline,  where  it  was  asserted  that  tbe  church 
^^  had  power  to  abolish  all  statutes  and  ordinances,  (whether 
legislative  or  not  it  does  not  say,  but  it  comprehends  both),  con- 
^^  ceming  ecclesiastical  matters  thatare  found  noisome  and  unprofit- 
*^  able,  and  agree  not  with  the  time,  o&  are  abused  by  the  people^'* 
—-a  provision  which  was  most  surely  disallowed  by  the  legislature 
in  1592,  and  which,  if  granted,  would  have  been  totally  inconsis* 
tent  with  the  exiatence  of  civil  society.  Surely  we  are  not  to  go 
back  to  the  proceedings  of  those  Assemblies  held  in  virtue  of 
statutes  which  themselves  have  been  abrogated,  and  whose  pro- 
ceedings have  shared  the  same  fate  as  that  of  the  authorities  un- 
der which  they  were  held.  We  surely  cannot  discover  what  are 
the  legitimate  powers  of  the  General  Assembly  by  looking  to  those 
which  it  laid  claim  to,  when,  sometime  between  the  year  1633  and 
1646,  it  assumed  the  power  of  declaring  war  against  the  king  and 
bifl  lieutenant,  if  either  the  one  or  the  other  should  presume  to 
enter  the  kingdom  under  the  pretence  of  maintaining  the  autho- 
rity of  the  crown  and  of  the  law,  or  of  protecting  the  religion  and 
the  liberties  of  the  peopb.  At  that  time,  no  doubt,  it  did  exert 
l^islative  powers.  It  also  assumed  the  power  of  the  executive, 
called  on  the  people  to  arm,  and  even  required  them  to  enter  into 
open  rebellion.  Neither  can  we  look  for  authority  to  discover  the 
rights  of  the  Assembly,  in  those  times  when  Episcc^acy  was  estab- 
lished^  and  no  legal  Assembly,  as  connected  with  the  civil  institu- 
tions of  the  realm,  could  be  held.  But  if  it  were  competent  for  t^ 
to  look  to  any  thing  but  the  exiuing  laws  of  the  state  in  determin- 


110  LORD  MEADOWBANK'^fl  8PBB0H. 

ing  this  claim  put  forward  in  behalf  of  the  church,!  would  refer  your 
Lordships  to  the  abrogated  statutes  from  1640  downwards,  during 
the  time  of  the  great  rebellion,  and  more  particularly  the  statutes 
1645  and  1649,  by  the  first  of  which,  the  Book  of  the  Directory, 
(11th  August  1645),  was  ordered  to  be  practiaed,  not  under 
authority  of  the  General  Assembly,  or  in  virtue  ''of  any  legisla* 
tive  powers  belonging  to  it,  but  in  virtue  of  the  powers  of  the 
legislature  itself,  then  supposed  to  reside  in  the  usurping  ParUa* 
ment.  And  here  allow  me  to  observe,  that  this  statute  having 
been  repealed,*  the  authority  of  the  Directory,  as  forming  a  law  of 
the  church,  as  an  establishment,  must  be  held  to  have  faUen  along 
with  it.  .  In  connection  with  the  state,  that  book  had  no  authority 
but  what  it  derived  from  the  usurping  legislature.  The  statute 
affords  conclusive  evidence,  however,  that  the  church  held  that 
without  the  interposition  of  the  legislature  the  Book  of  the  Direc- 
tory  was,  as  a  code  of  its  laws,  not  worth  the  paper  on  which  it  was 
written.  I  have  said  that  by  the  act  1661,  the  proceedings  of  the 
pretended  legislature  were  themselves  annulled.  Whether  the 
church  judicatories  have  or  have  not  since  recognised  the  provi- 
sions therein  to  be  found  as  portions  of  their  constitution,  1  care 
not.  I  cannot,  when  called  upon  to  interpret  the  statute  law  of 
the  realm,  consent  to  recognise  them  as  entitled  to  receive  from 
us  any  regard  whatsoever.  Whether,  as  connected  with  its  meze 
spiritual  jurisdiction,  the  Book  of  Directory  and  its  provisions  is 
acknowledged  as  a  binding  authority,  I  cannot  know  sitting  here, 
and  I  am  not  bound  to  inquire.  It  may,  for  aught  we  can  know, 
or  have  any  thing  to  do  with,  have  done  so  formerly,  and  may 
do  so  now.  We  are  not  inquiring  into  the  spiritual  laws  of  the 
church.  We  have  only  a  right  to  apply  the  civil  laws  of  the 
state ;  and  it  humbly  seems  to  me,  that  much  confusion  has  been 
introduced  into  this  argument  by  confounding  these  two  together, 
which  are  totally  separate  and  distinct. 

But  upon  this  subject  I  would  also  refer  to  the  rescindod 
statute  1649)  with  its  various  enactments,  legalizing  certain 
powers  claimed  by  the  church,  and  authorising  certain  enactments 
to  be  made  by  the  church,  all  of  which  would  have  been  of  them- 
selves legal  without  the  intervention  of  Parliament,  had  it  ever 
entered  into  the  imagination  either  of  Parliament  or  the  Assembly 
that  a  power  of  legislation  had  resided  in  the  latter.  Nay,  it 
is  not  unworthy  of  notice,  that  while  the  presbytery  of  Aucbter- 
arder  has,  under  the  usurped  authority  of  the  General  Assembly, 
refused  to  take  upon  trial  the  presentee  of  a  patron,  not  allied 
to  be  disqualified,  duly  presented,  and  even  having  a  call  from 
the  congregation,  the  church  in  1649  felt  that  they  were  not  at 
liberty,  without  the  authority  of  Parliament  itself,  to  adopt  such 
a  measure ;  and  accordingly  it  was  specially  enacted,  that  it  was 
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**  lawful  for  presbyteries  thereafter  to  refuse  to  admit  any  to  triab 
^^  upon  presentation  from  a  lay  patron ."" 

But  indeed,  why  should  we  look  farther  than  to  the  statutes 
passed  in  the  years  1560, 1567,  ^^92, 1690,  and  I712,  forconclu* 
sive  evidence  upon  this  subject  P  For  if  the  power  of  legislation 
upon  all  these  loaatters  was  vested  in  the  church,  independent  of 
Parliament,  and  without  being  subject  to  its  authority,  what 
occasion  was  there  for  all  those  enactments  which,  in  order  to 
render  the  provisions  contained  in  them  effectual,  were  thought  to 
require  the  recognition  of  positive  statute  by  the  three  estates  of 
the  realm  ? 

In  short,  taking  every  thing  into  view,  it  appears  to  me  that 
the  measure  in  question  has  no  sanction  from  any  of  the  statutes 
by  which  the  church  was  created  a  branch  of  the  EstabUshment 
of  the  realm  ;  neither  do  I  think  that  it  has  any  support  in  the 
customs,  usages,  and  recognised  discipline  of  the  church  itself. 
And  here,  my  Lords,  I  will  relieve  your  Lordships  from  the  fatigue 
of  listening  to  the  views  which  had  occurred  to  me  as  to  the  ab- 
surdity of  supposing  such  a  power  as  that  in  question  to  reside  in 
an  assembly  so  constituted  as  the  General  Assembly,  as  contrasted 
with  the  powers  vested  in  the  two  branches  of  British  legislation. 
Lords  and  Commons,  independent  of  the  sovereign ;  for  the  re- 
marks made  by  Lord  Oillics  upon  this  part  of  the  case  seem  to  me 
to  have  been  so  admirably  stated,  and  to  have  been  so  conclusive, 
that  concurring  in  every  one  of  them,  I  have  determined  to  leave 
that  part  of  the  subject  altogether  untouched. 

But,  2dly,  The  act  of  Assembly,  having  no  reference  to  the  exer- 
cise  of  any  spiritual  right  of  the  church,  but  being  a  direct  limita- 
tion upon  the  civil  rights  of  patronage,  and  to  all  intents  and  pur- 
poses rendering  the  exercise  of  them  dependent  not  upon  the  only 
condition  required  by  the  statute  of  presenting  a  qualified  person ; 
but  upon  that  of  presenting  a  person  who  should  not  be  nega- 
tived by  the  congregation,  I  think  it  was  a  direct  interference  with 
the  province  of  the  civil  authorities,  and  equally  beyond  the  com- 
petency and  the  power  of  the  church  to  enact.  Indeed,  if  the 
view  which  I  have  taken  of  the  obligation  of  collation  imposed  on 
the  church,  as  altogether  separate  and  distinct  from  the  right  of 
ordination,  which  exclusively  belongs  to  it,  be  correct,  the 
measure  in  question  can  have  reference  only  to  that  which  regards 
the  civil  ceremony  of  induction  into  the  benefice,  the  same  as 
that  belonging  to  the  ordinary  in  times  of  popery,  who  was  no 
more  liable  to  be  controlled  in  conferring  ordination,  than  the 
Presbyterian  Church  of  Scotland,  and  yet  could  be  compelled  to 
induct  a  qualified  presentee  into  this  benefice  by  the  power  of  the 
civil  magistrate.  And,  my  Lords,  for  the  reasons  I  have  already 
stated,  1  cannot  discover  now  it  can  be  maintained  in  behalf  of 
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Stance  in  ivhich  statutes  have  been  held  to  have  been  revived  by 
implication,  after  havmg  been  solemnly  repealed ;  though  perhaps, 
if  a  right  has  been  restored,  which  could  not  be  rendered  effectual, 
without  the  application  of  means  conferred  by  a  statute  so  situ- 
ated, it  might  be  contended  to  have^been  within  the  view  of  the 
legislature,  also  to  revive  the  process  conferred  by  the  preceding 
statute.  But  I  can  figure  no  reason  for  any  such  implication, 
where  the  statute  restoring  the  right  does  in  itself  bestow  the 
means  and  construct  the  machinery  by  the  exercise  of  which  its 
efficiency  has  been  sufficiently  provided  for. 

In  the  present  case,  had  the  legislature  revived  the  provisions 
of  the  statute  1592,  respecting  the  presentations  of  laick  patrons, 
without  many  explanations  and  additions,  in  themselves  inconve- 
nient, and  which  might  have  been  offensive  to  the  prejudices  of  the 
judicatories  of  the  Church  at  the  time,  it  would  have  left  questions 
open,  in  settling  which  great  difficulties  would  have  arisen,  seeing 
the  extent  of  the  claims  set  up  in  the  Second  Book  of  Discipline, 
in  the  Book  of  the  Directory,  and  in  the  conventions  and  assemblies 
held  during  the  great  rebellion  ;  as  well  as  by  the  Church  itself 
during  the  time  that  had  elapsed  between  the  years  1690  and  1 7^^* 
The  legislature,  accordingly,  merely  did  not  even  recognise  patron- 
age, as  acknowledged  by  the  Church,  under  these  preceding  statutes. 
On  the  contrary,  as  I  read  the  enactments,  it  confined  its  recogni- 
tion in  the  statute  I7II ,  to  two  periods,  the  one  of  remote  antiquity, 
the  other  comprehending  the  time  during  which  Presbytery  was 
established,  from  1592  tUl  1606,  and  to  the  other,  when,  from  1612 
to  1690,  episcopacy  was  the  sole  and  exclusive  religion  of  the  state. 

In  the  first  place,  it  declares,  ^'  that  by  the  ancient  laws  and 
^^  constitutions  of  that  part  of  Great  Britain  called  Scotland,  the 
^^  presenting  of  ministers  did  of  right  belong  to  the  patrons  C 
and  secondly,  it  declares  that  this  right  continued,  *^  until,  by 
"  the  23d  act  of  the  2d  S.  of  the  late  King  William  and  Queen 
"  Mary,  held  1690,  entituled,  an  *  Act  Concerning  Patronages,' 
"  the  presentation  was  taken  from  the  patrons  and  given  to  the 
"  heritors  and  elders.''  Now,  it  is  plainly  manifest  to  me,  that 
the  legislature  here  was  not  contemplating  the  right,  of  patronage 
about  to  be  bestowed,  merely  as  it  had  existed  in  the  times  of 
presbytery,  but  as  it  had  been  vested  in  patrons  in  remote  anti- 
quity in  the  times  of  popery — in  the  times  after  the  authority  of 
tne  pope  was  first  abolished,  when  the  right  of  admission  first 
lay  with  the  bishops,  and  afterwards  with  the  superintendents-i- 
and  afterwards  as  it  was  exercised  during  the  times  of  prelacy, 
from  the  year  1606  to  1690.  In  the  year  1711»  the  words,  "  an- 
<*  cient  laws  and  constitutions,"  were  quite  inapplicable  to  sta- 
tutes passed  in  the  end  of  the  sixteenth  century,  little  more  than 
100  years  preceding  that  in  which  the  legislature  were  then  sitting. 
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In  the  same  way,  as  it  would  be  an  abuse  of  terms  for  us  to  talk  of 
the  statute  I7II  itself,  as  an  ancient  law  and  constitution  of  the 
realm.  And  with  respect  to  the  recognition  of  the  exercise  of 
patronage  during  the  seventeenth  century,  as  being  directly  and 
more  immediately  in  the  contemplation  of  the  legislature,  the 
words  of  the  statute  are  precise  and  specific.  It  resided  in  the 
patrons,  says  the  statute,  until  it  was  taken  from  them  by  the 
act  1690.  The  statute  even  lays  aside  those  prosperous  days  of 
the  Church,  from  1637  ^^^  1649,  to  1661  as  having  been  no 
legal  interruption  of  the  rights  of  patronage. 

Now,  your  Lordships  will  observe,  that  the  right  of  patronage, 
as  enjoyed  under  the  ancient  laws  and  constitutions  of  the  realm, 
and  while  episcopacy  continued  as  the  religion  of  the  state,  was  a 
right,  to  the  exercise  of  which,  n6  legal  or  effectual  opposition 
could  be  made,  in  any  quarter.  Upon  receiving  the  presentation, 
the  Ordinary  was  bound  to  serve  an  edict  in  favour  of  the  presen- 
tee, at  the  benefice,  and  at  the  end  of  nine  days,  if  no  relevant 
objection  was  stated,  of  which  the  bishop,  in  the  first  instance, 
and  the  archbishop  in  the  second,  was  to  take  cognizance,  he  was 
bound  and  astricted,  and  required  to  give  an  induction  into  the 
benefice.  He  could  call  upon  no  third  party  either  to  assent  or 
dissent,  or  to  negative  the  nomination  of  the  patron,  and  if  the 
common  law  of  the  Popish  Church  of  Scotland  was  the  same  as 
it  appears  to  have  been  in  England,  and  I  see  no  reason  or  au- 
thority for  doubting  it,  down  to  the  days  of  Edward  I.,  when  the 
remedies  competent  to  the  lay  patrons  were  enlarged  and  extend- 
ed,  the  lay  patron  must  have  had  the  power  of  calling  in  the  au- 
thority of  the  civil  courts  to  compel  the  Ordinary  to  do  his  duty, 
and  give  effect  to  the  presentation.  And  during  the  years  that 
elapsed  between  1612  and  1660,  we  see  that  corresponding  reme- 
dies were  actually  conferred  upon  the  patrons  in  the  different 
enactments  recognising  and  confirming  their  rights,  by  directing 
those,  who  then  exercised  many  of  those  powers  now  competent  to 
this  Court,  viz.  the  Lords  of  the  Privy  Council,  to  issue  letters  of 
horning  to  that  effect.  Even  during  the  short  time  that  presbytery 
existed  under  the  statute  1592,  your  Lordships  have  seen,  that  as  a 
condition  of  their  own  establishment^  while  the  presbytery  had  the 
power  of  examination,  as  conferred  by  the  act  1567,  c-  7>  ^^ey  were 
bound  and  astricted  to  receive  and  admit  whatsomever  qualified 
person  should  be  presented  by  the  lay  patrons. 

In  this  situation,  the  legislature  in  the  year  I7II9  roust  beheld 
as  having  contemplated  the  rights  of  patronage,  which  they  were 
restoring,  as  subject  to  no  limitation,  control,  or  negative  in  its 
exercise,  except  such  as  it  might  have  been  competently  exposed  to 
during  the  periods  to  which  I  have  referred.  Such  being  the 
case,  observe  what  is  the  first  step  taken  by  the  legislature  for 
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restoring  and  rendering  efiectaal  the  rights  which  had  thus  been 
suspended.  Having  declared  that  the  way  of  calling  ministers  by 
the  statute  1690,  chapter  23,  has  proved  ^*  inconvenient,  and  has 
*^  not  only  occasioned  great  heats  and  divisions  among  those,  who, 
*^  by  the  foresaid  act  were  entitled  and  authorized  to  call  min- 
<<  isters,"^  it  proceeds  to  repeal  the  said  act,  in  so  far  as  the  same 
relates  to  the  calling  of  ministers  by  heritors  and  others  therein 
mentioned,  and  the  same  was  repealed  and  made  void. 

The  effect  of  this  provision,  your  Lordships  will  observe,  was 
the  avoiding  that  part  of  the  statute  1690,  chap.  23,  where  it  left, 
first,  to  the  heritors  and  elders  to  propose  a  person  to  the  congre- 
gation ;  second,  where  it  conferred  upon  the  congregation  the 
right, to  approve  or  disapprove  of  the  person  so  proposed  to  them ; 
third,  where  it  required  of  the  disapprovers  to  give  in  their 
reasons  to  the  presbytery,  by  whom  the  affair  should  be  cognosced 
and  concluded  ;  and  fourth,  where  it  declares,  that  if  an  applica- 
tion was  not  made  by  the  heritors  and  elders  for  the  call  and 
choice  of  a  minister  within  six  months,  the  presbytery  itself 
should  provide  and  plant  a  minister. 

Having  thus  cleared  the  way  from  all  control  upon  the  part 
of  the  heritors  and  elders,  and  of  all  right  of  approval  or  disap- 
proval on  the  part  of  the  congregation,  which  in  fact  was  a  thing 
totally  inconsistent  with,  and  contradictory  to,  the  right  then 
restored  to  the  patron,  and  which,  as  it  had  required  that  sta- 
tute to  confer  it  upon  them,  was  now  exactly  as  if  it  never  had 
existed, — the  statute  proceeded  to  declare,  that  the  right  of  all  and 
every  patron  or  patrons  (that  is,  the  right  as  it  stood  in  the  ancient 
laws  and  constitutions  of  the  realm,  and  until  repealed  by  the  act 
1690,  chap.  23,)  to  the  presentation  of  ministers  to  churches  and 
benefices,  and  the  disposing,  &c.  be  restored,  settled,  and  con- 
firmed to  them,  the  aforesaid  acts,  or  any  other  acts,  statute^  or 
custom  to  the  contrary^  in  any  ways  notwithstanding.  It  therefore 
abolished,  to  all  intents  and  purposes,  all  right  of  call  wherever  it 
might  reside,  if  it  were  "  a  custom  ^  contrary  to  the  free  and  un- 
limited right  of  patronage,  as  residing  in  the  ancient  patrons. 
The  statute  then  declares  the  right  of  patrons  to  present  a  qua- 
lified minister ;  and  at  the  same  time,  it  expressly  enacts,  that 
the  presbytery  of  the  respective  bounds,  "  shall,  and  is  hereby 
'*  obliged  to  receive  and  admit  in  the  same  manner  such  qualified 
"  person  or  persons,  minister  or  ministers,  as  shall  be  presented 
*'  by  the  respective  patrons,  as  the  person  or  ministers  presented 
"  before  the  making  of  this  act  ought  to  have  been  admitted.''' 

In  this  way,  your  Lordship^  will  see,  that  while  the  legislature 
required  the  presbyteries  to  admit  such  qualified  persons  as  might 
be  presented  by  the  patrons,  as  fully  and  effectually  as  their  pre- 
decessors the  bishops  must  have  admitted  the  presentees  of  laick 
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patroDs,  or  as  tbey  themselves  must  have  done  persons  elected  by 
the  heritors  and  elders,  and  consented  to  by  the  congregation,  it 
left  the  rights  of  the  patrons  as  free  and  unencumbered  by  the  act 
1690,  or  any  other  statute,  act,  or  custom  to  the  contrary,  as  the 
same  could  have  been  exercised  by  their  predecessors  during  the 
long  period  when  patronage  existed  down  till  the  year  1690. 

Under  all  these  considerations,  I  submit  it  to  your  Lordships 
as  clear,  that  the  right  of  patronage,  as  restored  by  the  statute 
of  the  10th  of  Queen  Anne,  was  one  subject  to  no  control  what- 
soever, except  such  control  as  it  was  subjected  to  in  popish  and 
episcopal  times,  or  under  presbytery  as  established  by  the  act  1592, 
with  the  power  of  examination  conferred  upon  the  church  by  that 
part  of  the  statute  1567)  chap.  7?  which  did  not  fall  under  the  vir- 
iual  repeal  by  the  statute  1592,  or  the  non-renewal  of  the  act  1690, 
as  a  portion  of  the  said  statute  1592,  relating  to  patronage.  It  seems 
to  me  to  be  as  clear  as  any  proposition  can  possibly  be,  that  the 
act  1711 9  having  annulled  and  repealed  every  thing  in  the  act 
1690,chap.  33, with  respect  to  the  ^^calling  of  ministers,^^ which  had 
^*  created  heats,  and  proved  inconvenient,^'  put  an  end  to  all  power 
on  the  part  of  the  church  to  confer,  (had  such  previously  existed) 
or  of  any  part  of  congregations  to  require,  theprivilege  either  tocon- 
sent  to,  or  to  negative  the  right  of  the  presentee.  And  I  put  it 
to  your  Lordships,  whether  the  right,  which  was  here  restored  to 
patrons,  being  clearly  and  manifestly  a  civil  right  conferred  upon 
them  by  their  infeftments^  and,  by  the  structure  of  the  statute  made 
independent  of  every  control  whatsoever,  except  that  of  a  qualified 
person  being  nominated,  whose  qualifications  were  to  be  judged  of 
by  the  ehurch,  and  by  the  church  alone,  upon  examination,  it  is 
possible  for  us  to  find,  that  it  was  in  the  power  of  that  church,  either 
by  renewing  the  right  of  assent  or  dissent  which  the  legislature  itself 
had  abolished,  or  upon  any  pretence  whatsoever,  to  have  limited  that 
right  still  farther,  by  giving  to  the  congregation,  or  a  portion  of 
the  congregation,  a  power  of  avoiding  the  presentation  altogether, 
and  of  annulling  the  right  of  patronage  by  the  interposition  of  an 
absolute  negative  on  its  exercise,  which,  at  none  of  the  periods  of 
the  church  which  were  in  the  contemplation  of  the  legislature, 
ever  had  been  recognised  or  acknowledged  ? 

Your  Lordships  heard  yesterday,  that  in  the  case  of  Kiltarltie, 
it  had  been  solemnly  adjudged,  that  no  part  of  the  congregation 
of  a  parish  had  a  right  to  object  to  a  presentation ;  and  with- 
out  detaining  your  Lordships  by  examining  the  particulars  of 
that  case,  it  seems  to  me  decisive  of  the  question,  whether  a 
power  was  vested  in  the  church  of  conferring  upon  a  congrega* 
tion,  or  a  portion  of  a  congregation,  not  merely  the  right  of  ques- 
tioning the  legality  of  the  act  of  presentation  in  the  first  instance, 
but  actually  of  rejecting  the  presentation  itself,  after  it  had  been 
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legally  made  and  accepted.  This,  I  am  bound  lo  hold,  waa 
known  to  be  the  law  of  the  church  in  I7II ;  and  I  will  juat  put 
the  case,  that  in  the  General  Assembly  1713,  that  proceeding  of 
the  year  1834  had  been  adopted,  which,  by  having  been  made  the 
foundation  of  the  rejection  of  the  patron's  presentation,  is  now  le- 
gitimately brought  under  our  consideration,  could  it  have  been 
doubted,  that  it  must  have  been  regarded  as  one,  having  for  its 
direct  and  immediate  object,  to  render  abortive  the  enactment  of 
the  legislature  ?  But  further  still,  can  your  Lordships  doubt,  that 
considering  the  vehement  opposition  which  the  statute  I7II  met 
with, — the  persevering  animosity  which  was  manifested  against  it 
throughout  the  whole  Church  of  Scotland ;  this  remedy,  supposed 
to  be  within  their  own  competency,  would  not  have  been  brought 
forward  to  abate  the  grievance,  had  such  a  power  been  understood 
to  exist?  And  yet,  what  is  the  fact?  Although  we  find  petitions 
to  parliament  for  a  repeal  of  the  statute,  and  struggle  after  struggle 
entered  into  for  resisting  the  enactment  of  the  statute,  we  never  find 
any  such  right,  not  merely  boldly  maintained  or  resolutely  persisted 
in,  but  even  hinted  at  as  within  the  powers  of  the  church,  whe- 
ther judiciary  or  legislative.  No  doubt,  we  do  find,  that  on 
many  occcasions  rights  of  patronage  were,  after  the  year  I7II, 
not  exerted.  But  this  arose  partly  from  many  of  the  lay  patrons 
being  disqualified  as  non-jurors,  and  from  the  crown  and  others 
feeling  an  interest  not  to  create  dissention,  particularly  at  a  period 
when  so  much  depended  with  reference  to  the  stability  of  the 
government  and  the  rights  of  property,  on  conciliating  all  condi- 
tions of  the  people,  and  particularly  those  connected  with  the 
Presbyterian  Church,  on  whose  loyalty  and  aflection  the  protes- 
tant  succession,  at  least  in  Scotland,  so  exclusively  rested.  But 
also  it  arose,  I  believe,  from  the  licentiates  of  the  church,  prefer- 
ring with  the  consent  of  the  patrons  to  be  brought  in  by  a  call  at 
large,  rather  than  on  presentations  which  were  so  unpopular. 

In  like  manner  we  find  from  the  operations  of  this  conduct  of 
the  patrons  much  usurpation  by  the  judicatories  of  the  church. 

But  for  my  own  part,  I  care  very  little,  judging  of  this  ques- 
tion as  a  question  of  law,  for  claims  subsequent  to  the  statute 
171 19  set  up  by  the  church,  or  countenanced  by  the  proceedings 
of  its  judicatories,  in  determining  the  extent  of  their  ecclesiastical 
power,  to  interfere  with  a  positive  enactment  of  the  legislature, 
conferring,  either  upon  lay  patrons  or  others,  the  civil  right  t^ 
patronage^  or  any  other  civil  right  whatsoever.  I  should  have 
done  this,  even  if  I  had  found  the  proceedings  of  the  church  all 
tending  in  one  course,  from  the  year  17119  down  to  the  present 
hour.  But  the  extraordinary  position  in  which  the  defenders 
stand  is,  that  with  a  course  of  practice,  uninterrupted  for  a 
period  of  nearly  eighty  years,  directly  in  the  teeth  of  the  preten- 
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sion  on  which  this  act  of  Assembly  is  founded,  we  are  called  upon 
to  view  the  whole  of  that  practice  as  arising  from  the  gross  usur- 
pation of  a  dominant  party  in  the  church,  who,  disregarding  its 
constitution,  set  its  laws,  and  rights,  and  privileges  at  defiance,  and 
inducted  its  clergy  in  opposition  alike  to  the  rights  of  the  church 
and  the  rights  of  its  congregations.  And  all  this,  it  is  said,  was 
owing  to  the  undue  influence  of  Dr.  Robertson. 

Now,  I  had  intended  troubling  your  Lordships  with  some 
observations  on  this  matter,  but  I  will  not  venture  to  add  a  word 
to  what  was  so  powerfully  and  unanswerably  stated  by  Lord  Oillies 
upon  the  duty  of  adhering  in  all  judicial  questions  to  the  autho- 
rity of  a  series  rerum  judicaiarum.  His  Lordship's  remarks 
upon  this  part  of  the  case  I  adopt  to  the  letter ;  and  I  shall  only 
add,  in  point  of  fact,  that  I  do  not  believe  what  is  alleged  with 
respect  to  the  influence  of  Dr.  Robertson.  Leaders  of  parties  in 
general,  and  I  believe  in  our  church  in  particular,  are  but  the 
organs  of  their  followers.  By  the  exercise  of  their  own  talent, 
they  may  no  doubt  contrive  to  get  them,  with  more  or  less  faci- 
lity, to  pursue  any  precise  object,  or  one  course  of  policy  ;  but 
their  influence  goes  little  further  ;  and  I  flrmly  believe,  that  the 
power  of  Dr.  Robertson  and  others  had  its  origin  in  those  more 
enlightened  views  of  the  true  rights  and  privileges  of  the  church, 
which  gradually  developed  themselves,  from  before  the  middle 
of  the  eighteenth  century,  in  the  proceedings  of  the  General 
Assembly,  in  opposition  to  the  enthusiastic  and  bigotted  notions 
prevailing  in  some  sections  of  the  church,  and  which  had 
been  handed  down  to  them  from  the  days  of  Melville,  though  re- 
jected by  the  legislature  in  the  statute  1592, — which  again  burst 
out  at  tne  time  when  the  Secession  took  place  about  1736,  and  car- 
ried off  the  more  strenuous  adherents  of  these  antiquated  preten- 
sions, which  were  destined  to  remain  in  abeyance  till  the  enlighten- 
ed days  of  the  year  1B34, 

In  this  situation,  considering  the  terms  of  the  statute  of  the  10th 
of  Anne  to  be  clear  and  unambiguous,  and  that  the  more  recent 
practice  of  the  church  has  unquestionably  been  confirmatory  of  the 
views  which  have  presented  themselves  to  my  mind  upon  the  sub- 
ject, I  could  not  have  listened  to  the  intervening  assumptions  of  the 
church  during  its  struggles  to  get  free  of  patronage  altogether, 
even  had  they  been  uniform,  not  contradictory  of  each  other,  and 
supported  by  no  opposite  practice  and  exercise  of  right  upon  the 
part  of  those  whose  interest  it  was  to  enforce  the  provisions  of 
the  statute. 

But  it  has  already  been  pointed  out  to  your  Lordships,  that 
the  fact  is  entirely  diflcrent,  and  the  course  of  practice  entirely 
the  reverse.     You  have  first  the  case  Auchtermuchty,  and  then 
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the  case  of  Lord  Dundas,  at  the  distance  of  sixty  years  thereafter, 
clearly  and  distinctly  establishing,  that  there  was  no  power  per- 
mitted to  be  exercised  by  the  church  courts  to  interfere  with  the 
right  of  the  laick  patron,  without  the  power  of  the  civil  court  being 
called  in  to  restrain  and  defeat  it.  It  is  impossible  for  me,  there- 
fore, to  hold,  that  there  was  any  usage  or  power  in  the  church  to 
limit  or  restrict  the  civil  rights  of  patronage,  if  [exercised,  as  re- 
stored by  the  act  17^2,  under  either  one  pretence  or  another. 

III.  But  the  legality  of  the  measure  in  question  has  been  sup- 
ported upon  another  principle.  It  is  said^as  I  understand,  thatlaying 
out  of  view  the  precise  enactments  of  the  legislature,  and  the  actual 
powers  exercised  by  the  church  in  tl^  matter  of  patronage,  there 
resides  in  the  General  Assembly  of  the  church,  a  power  of 
general  legislation  in  all  matters  connected  with  its  interests,  suffi- 
cient to  sanction  this  enactment,  independent  alike  of  its  usage 
and  its  customs;  and  it  is  said,  that  this  legislative  privilege, 
if  exercised,  it  is  beyond  the  power  of  any  authority  of  the 
state  to  limit  or  control.  I  say,  any  authority  of  the  state, 
because  I  have  already  shewn,  that  if  the  legislature  itself  does 
possess  that  power,  this  Court,  as  the  organ  of  the  legislature,  and 
the  only  means  by  which  its  enactments  can  be  enforced  or  ren- 
dered effectual,  must,  if  the  law  proves  that  any  of  the  acts  of  the 
church  are  beyond  its  constitutional  powers,  and  the  result  of  an 
usurpation  of  civil  authority,  make  them  the  subject  of  control  and 
restraint.  That  a  power  of  legislation  exists  in  the  church  to  a  cer- 
tain extent,  no  one  can  possibly  deny.  Its  General  Assemblies  are 
authorised  by  the  Confession  of  Faith,  wku^  forms  part  of  the 
statute  law  of  the  land,  ^^  to  determine  controversies  of  faith,  and 
<*  cases  of  conscience— *to  set  down  rules  and  directions  fbr  the 
"  better  worship  of  God,  and  the  government  of  his  church— to 
^*  receive  complaints  in  cases  of  maUadministration,  and  authorita- 
^<  tively  to  determine  the  same.""  But  these  are  all  the  powers 
which,  in  the  Confession  of  Faith,  the  church  lays  claim  to,  in 
any  part  of  this,  which  it  required  the  legislature,  in  the  year 
1690,  to  recognise  as  the  charter  of  its  rights,  and  as  exhibiting 
the  extent  of  its  legal  powers.  It  did  not  pretend  to  a  right  to 
repeal  the  statutes  of  the  legislature  generally — nay,  it  did  not  lay 
claim  to  repeal  such,  even  should  the  legislature  interfere  with  those 
functions  which  are  here  more  particularly  devolved  upon  the 
church ;  and  which  had  been  sanctioned  as  within  its  just  and 
legal  prerogative ;  and  the  Assemblies  are,  in  direct  terms,  more 
particularly  debarred,  by  these  articles  of  faith  which  I  have  said 
form  the  recognised  law  of  the  state,  from  handling  or  condudiog 
any  thing  but  that  which  is  eoclesiasticaly  and  are  not  to  intermeddle 
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with  civil  affairs.  And  your  Lordships  are  aware,  that  in  defining 
the  power  of  the  civil  magistrate,  it  is  most  anxiously  and  particu- 
larly provided,  that  the  church  shall  be  effectually  excluded  from 
intermeddling  with  any  of  the  civil  rights  of  the  state. 

In  like  manner,  in  the  statute  1592,  I  can  find  no  sanction  for 
appealing  to  any  power  of  legislation  derogatory  to  or  subversive 
of  any  of  the  municipal  and  legislative  enactments  of  parlia- 
ment, or  of  the  civil  rights  of  the  people.  And  holding  the  church 
to  be  but  the  creature  of  the  law,  and  that  every  power  which  it 
possesses  is  derived  from  the  law,  it  must  follow  as  a  necessary 
consequence,  that  if  those  powers  of  regulating  its  own  affairs, 
which  it  has  nicknamed  a  power  of  legislation,  are  exceeded,  the 
church,  like  every  other  body  of  temporal  creation,  must  in  the 
exercise  of  its  temporal  powers,  whether  of  adjudication,  or  alleged 
legislation,  be  subject  to  the  control  of  the  civil  magistrate  repre- 
sented by  your  Lordships. 

But  if  this  power  is  not  to  be  found  as  conferred,  or  even  re- 
cognised  in  the  acts  of  Parliament  to  which  I  have  referred,  or 
in  any  other  which  I  am  aware  of,  I  am  altogether  at  a  loss  to 
discover  where  I  am  to  find  it.  Surely  we  are  not  to  go  back  to 
the  Second  Book  of  Discipline,  where  it  was  asserted  that  the  church 
^^  had  power  to  abolish  all  statutes  and  ordinances,  (whether 
legislative  or  not  it  does  not  say,  but  it  comprehends  both),  con- 
^<  ceming  ecclesiastical  matters  thatare  found  noisome  and  unprofit- 
<<  able,  and  agree  not  with  the  time,  or  ark  abused  by  the  people,'''* 
—•a  provision  which  was  most  surely  disallowed  by  the  legislature 
in  1592,  and  which,  if  granted,  would  have  been  totally  inconsis* 
tent  witli  the  existence  of  civil  society.  Surely  we  are  not  to  go 
back  to  the  proceedings  of  those  Assemblies  held  in  virtue  of 
statutes  which  themselves  have  been  abrogated,  and  whose  pro- 
ceedings have  shared  the  same  fate  as  that  of  the  authorities  un- 
der which  they  were  held.  We  surely  cannot  discover  what  are 
the  legitimate  powers  of  the  General  Assembly  bv  looking  to  those 
which  it  laid  claim  to,  when,  sometime  between  the  year  1633  and 
1646,  it  assumed  the  power  of  declaring  war  against  the  king  and 
his  lieutenant,  if  either  the  one  or  the  other  should  presume  to 
enter  the  kingdom  under  the  pretence  of  maintaining  the  autho- 
rity of  the  crown  and  of  the  law,  or  of  protecting  the  religion  and 
the  liberties  of  the  peopb.  At  that  time,  no  doubt,  it  did  exert 
l^islative  powers.  It  also  assumed  the  power  of  the  executive^ 
called  on  the  people  to  arm,  and  even  required  them  to  enter  into 
open  rebellion.  Neither  can  we  look  for  authority  to  discover  the 
rights  of  the  Assembly,  in  those  times  when  Episcopacy  was  estab- 
Ushed>  and  no  legal  Assembly,  as  connected  with  the  civil  institu- 
tions of  the  realm,  could  be  held.  But  if  it  were  competent  for  us 
to  look  to  any  thing  but  the  existing  laws  of  the  state  m  determin- 
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ing  this  claim  put  forward  in  behalf  of  the  church,!  would  refer  your 
Lordships  to  the  abrogated  statutes  from  1640  downwards,  during 
the  time  of  the  great  rebellion,  and  more  partioularly  the  statutes 
1645  and  1649,  by  the  first  of  which,  the  Book  of  the  Directory, 
(11th  August  1645),  was  ordered  to  be  practised,  not  under 
authority  of  the  General  Assembly,  or  in  virtue  'of  any  legiala- 
tive  powers  belonging  to  it,  but  in  vittue  of  the  powers  of  the 
legislature  itself,  then  supposed  to  reside  in  the  usurping  Parlia* 
ment.  And  here  allow  me  to  observe,  that  this  statute  having 
been  repealed,*  the  authority  of  the  Directory,  as  forming  a  law  ct 
the  church,  as  an  establishment,  must  be  held  to  have  &Uen  along 
with  it.  .  In  connection  with  the  state,  that  book  had  no  authority 
but  what  it  derived  from  the  usurping  legislature.  The  statute 
affords  conclusive  evidence,  however,  that  the  church  held  that 
without  the  interposition  of  the  legislature  the  Book  of  the  Direc- 
tory was,  as  a  code  of  its  laws,  not  worth  the  paper  on  which  it  was 
written.  I  have  said  that  by  the  act  1661,  the  proceedings  of  the 
pretended  legislature  were  themselves  annulled.  Whether  the 
church  judicatories  have  or  have  not  since  recognised  the  provi- 
sions therein  to  be  found  as  portions  of  their  constitution,  1  care 
not.  I  cannot,  when  called  upon  to  interpret  the  statute  law  of 
the  realm,  consent  to  recognise  them  as  entitled  to  receive  from 
us  any  regard  whatsoever.  Whether,  as  connected  with  its  mere 
spiritual  jurisdiction,  the  Book  of  Directory  and  its  provisions  is 
acknowledged  as  a  binding  authority,  I  cannot  know  sitting  here, 
and  I  am  not  bound  to  inquire.  It  may,  for  aught  we  can  know, 
or  have  any  thing  to  do  with,  have  done  so  formerly,  and  may 
do  so  now.  We  are  not  inquiring  into  the  spiritual  laws  of  the 
church.  We  have  only  a  right  to  apply  the  civil  laws  of  the 
state ;  and  it  humbly  seems  to  me,  that  much  confusion  has  been 
introduced  into  this  argument  by  confounding  these  two  together, 
which  are  totally  separate  and  distinct. 

But  upon  this  subject  I  would  also  refer  to  the  rescinded 
statute  1649,  with  its  various  enactments,  legalizing  certain 
powers  claimed  by  the  church,  and  authorising  certain  enactments 
to  be  made  by  the  church,  all  of  which  would  have  been  of  them- 
selves legal  without  the  intervention  of  Parliament,  had  it  ever 
entered  into  the  imagination  either  of  Parliament  or  the  Assembly 
that  a  power  of  legislation  had  resided  in  the  latter.  Nay,  it 
is  not  unworthy  of  notice,  that  while  the  presbytery  of  Auchter- 
arder  has,  under  the  usurped  authority  of  the  General  Assembly, 
refused  to  take  upon  (rial  the  presentee  of  a  patron,  not  alleged 
to  be  disqualified,  duly  presented,  and  even  having  a  call  ftom 
the  congregation,  the  church  in  1649  felt  that  they  were  not  at 
liberty,  without  the  authority  of  Parliament  itself,  to  adopt  such 
a  measure ;  and  accordingly  it  was  specially  enacted,  that  it  was 
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*^  lawfol  for  presbyteries  thereafter  to  refuse  (o  admit  any  to  trials 
"  upon  presentation  from  a  lay  patron  .'V 

But  indeed,  why  should  we  look  farther  than  to  the  statutes 
passed  in  the  years  1560, 1567,  ^^92, 1690,  and  I712,  forconclu^ 
sive  evidence  upon  this  subject  P  For  if  the  power  of  legislation 
upon  all  these  matters  was  vested  in  the  church,  independent  of 
Parliament,  and  without  being  subject  to  its  authority,  what 
occasion  was  there  for  all  those  enactments  which,  in  order  to 
render  the  provisions  contained  in  them  effectual,  were  thought  to 
require  the  recognition  of  positive  statute  by  the  three  estates  of 
the  realm  ? 

In  short,  taking  every  thing  into  view,  it  appears  to  me  that 
the  measure  in  question  has  no  sanction  from  any  of  the  statutes 
by  which  the  church  was  created  a  branch  of  the  Establishment 
of  the  realm  ;  neither  do  I  think  that  it  has  any  support  in  the 
customs,  usages,  and  recognised  discipline  of  the  church  itself. 
And  here,  my  Lords,  I  will  relieve  your  Lordships  from  the  fatigue 
of  listening  to  the  views  which  had  occurred  to  me  as  to  the  ab- 
surdity of  supposing  such  a  power  as  that  in  question  to  reside  in 
an  assembly  so  constituted  as  the  General  Assembly,  as  contrasted 
with  the  powers  vested  in  the  two  branches  of  British  legislation. 
Lords  and  Commons,  independent  of  the  sovereign ;  for  the  re- 
marks made  by  Lord  Gillies  upon  this  part  of  the  case  seem  to  me 
to  have  been  so  admirably  stated,  and  to  have  been  so  conclusive, 
that  concurring  in  every  one  of  them,  I  have  determined  to  leave 
that  part  of  the  subject  altogether  untouched. 

But,  2dly,  The  act  of  Assembly,  having  no  reference  to  the  exer- 
cise of  any  spiritual  right  of  the  church,  but  being  a  direct  limita- 
tion upon  the  civil  rights  of  patronage,  and  to  all  intents  and  pur- 
poses rendering  the  exercise  of  them  dependent  not  upon  the  only 
condition  required  by  the  statute  of  presenting  a  qualified  person ; 
but  upon  that  of  presenting  a  person  who  should  not  be  nega- 
tived by  the  congregation,  I  think  it  was  a  direct  interference  with 
the  province  of  the  civil  authorities,  and  equally  beyond  the  com- 
petency and  the  power  of  the  church  to  enact.  Indeed,  if  the 
view  which  I  have  taken  of  the  obligation  of  collation  imposed  on 
the  church,  as  altogether  separate  and  distinct  from  the  right  of 
ordination,  which  exclusively  belongs  to  it,  be  correct,  the 
measure  in  question  can  have  reference  only  to  that  which  regards 
the  civil  ceremony  of  induction  into  the  benefice,  the  same  as 
that  belonging  to  the  ordinary  in  times  of  popery,  who  was  no 
more  liable  to  be  controlled  in  conferring  ordination,  than  the 
Presbyterian  Church  of  Scotland,  and  yet  could  be  compelled  to 
induct  a  qualified  presentee  into  this  benefice  by  the  power  of  the 
civil  magistrate.  And,  mv  Lords,  for  the  reasons  I  have  already 
stated,  1  cannot  discover  now  it  can  be  maintained  in  behalf  of 
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the  church,  that  this  act  of  AsBembly  can  have  reference  to  its 
spiritual  function  of  ordination  ;  because  by  its  own  fundamental 
laws,  the  power  of  ordination  alone  is  competent  to  its  members, 
in  virtue  of  the  spiritual  authority  committed  to  that  body  by  the 
great  and  invisible  Head  of  the  church,  which  it  neither  can  de- 
legate nor  suffer  to  be  controlled  by  any  external  or  temporal 
power  whatsoever.  And  therefore  it  is  impossible  for  the  church 
to  maintain  justly,  that  by  the  act  authorisbg  this  power  of  dis- 
sent, they  gave  to  congregations  a  power  to  control  that  which  the 
church  held  as  a  trust,  sacred  and  uncontrollable  by  any  temporal 
power  in  the  state,  whether  vested  in  its  magistrates  or  in  the 
body  of  the  people. 

But  separately  from  these  considerations,  I  have  to  submit  to 
your  Lordships,  that  if  the  act  of  collation  is  to  be  deemed  one 
partly  spiritual  and  partly  temporal,  with  which  it  was  within  the 
original  power  of  the  church  to  deal  and  to  modify,  and  that  calls 
fell  within  that  power,  such  power  is  now  effectually  excluded  by 
the  terms  and  provisions  of  the  statute  1711* 

By  the  statute  1690,  as  I  read  it,  and  as  indeed  is  sufficiently  ex- 
plained by  subsequent  practice,  by  calls  to  ministers  were  meant  the 
opportunitieswhich  were  afforded  to  congregations  to  assent  or  dissent 
from  the  nomination  of  the  person  submitted  to  them  for  their  appro- 
bation by  the  heritors  and  elders  of  the  parishes  respectively.  But 
even  that  right  was  limited  to  a  power  of  disapproval  upon  cause 
shewn.  But  the  statute  I7II9  upon  the  ground  of  the  heats  and 
dissensions  which  the  exercise  of  these  rights  had  created,  in  direct 
and  explicit  terms,  abolished  both  the  right  of  nomination  and  the 
power  of  assenting  or  dissenting  as  to  the  person  nominated.  In 
short,  it  abolished,  what  to  all  intents  and  purposes  were  then  under* 
stood  to  be  ^<  Calls,"^  as  a  law  of  the  church  ;  and  even  if  such  had 
been  an  original  right  vested  in  congregations  by  law,  which  I  am 
satisfied  it  was  not,  after  presbytery  was  established  as  a  part  of 
the  State,  I  think  it  was  finally  and  effectually  taken  away  by 
the  repeal  of  the  act  1690,  chap.  23. 

I  have  now  submitted  to  your  Lordships  every  thing  which  I 
deem  it  incumbent  upon  me  to  add  to  that  which  has  been  al- 
ready stated  by  your  Lordships  who  have  delivered  your  judg- 
ments, and  which  seems  to  me  to  afford  in  addition,  sufficient 
grounds  for  granting  that  decree  of  declarator,  which  the  pur- 
suers have  required  of  us  to  pronounce.  I  have  omitted  to 
take  notice,  no  doubt,  of  some  points  in  the  case  which  were 
rested  upon  by  the  pursuers  as  well  as  the  defenders,  and  for 
this  reason,  that  neither  party  seemed  to  me  to  consider  them 
as  of  much  importance  to  the  real  merits  of  the  question  be- 
fore us.  Among  these,  is  the  supposed  acquiescence  on  the  part 
of  the  pursuers,  in' the  proceedings  of  the  presbytery,  in  so  far  as 


LOBD  MEADOWBilNK'fl  SPEECH.  113 

controlled  by  the  act  of  Assembly  1834,  and  some  informalities 
alleged  to  exist  in  the  form  of  the  action.  None  of  these  excep- 
tions seem  to  me  to  be  well-founded.  If  there  was  any  thing  in 
the  latter,  it  was  the  duty  of  the  Lord  Ordinary  in  the  Outer- 
House  to  have  adverted  to  it,  and  we  should  have  had  the  point 
discussed  in  the  shape  of  a  preliminary  objection.  With  regard 
to  the  former,  it  seems  to  me  to  be  founded  upon  a  ground  op- 
posed to  the  plainest  and  most  elementary  principles  of  law. 
Litigants  may  admit  matters  of  fact,  and  are  bound  by  their  ad- 
mission ;  but  no  party  is  bound  by  an  admission  in  point  of  law  ; 
and  yet  the  supposed  admission  of  the  pursuers  is  confined  to  one 
depending  altogether  on  the  legality  of  the  enactment  of  the  As- 
sembly. 

In  this  situation,  I  think  it  unnecessary  for  me  to  trouble  your 
Lordships  with  farther  observations.  I  shall  only  therefore  re- 
mark, in  conclusion,  that  though  I  most  deeply  regret  the  agita- 
tion of  the  present  question — though  I  foresee  much  danger  to 
the  tranquillity  of  the  country,  and  the  stabiUty  of  the  Church, 
from  the  inconsiderate  proceedings  which  have  given  rise  to  it — 
I  utterly  disregard  those  threats,  which  if  not  directly  uttered, 
have  at  least  been  insinuated,  as  to  the  Church  judicatories  dis- 
regarding or  resisting  the  authority  of  your  Tjordships.  No  man, 
nor  any  body  of  men,  however  elevated,  have  ever  yet  resisted 
the  law  with  impunity.  We  have  seen  that  both  Houses  of 
Parliament,  the  Lords  and  the  Commons  of  England,  having 
found  the  arm  of  the  law  too  powerful  for  their  resistance,  were 
compelled  to  yield  to  its  omnipotence — and  I  cannot  say  that  I 
have  much  apprehension  of  all  that  the  General  Assembly  could 
do  in  such  a  case,  under  whatever  leaders  she  may  think  fit  to  pro- 
ceed to  battle. 

Were  that  body,  however,  to  be  so  ill  advised  as  to  raise  their 
banner  of  resistance  to  the  law  of  the  land^  I  would  humbly 
remind  the  Church,  that  the  party  which  must  suffer  from  a 
warfare  of  that  description,  can  be  no  other  than  itself  The 
Church  has  great  and  spiritual  power;  and  with  the  exercise 
of  that  it  is  not  our  wish,  nor  our  province,  to  interfere.  But 
if  any  party  in  the  Church,  taking  too  elevated  a  view  of  its 
functions  and  its  prerogatives,  renounce  the  obligations  encum- 
bent upon  it  as  an  establishment  of  the  State,  the  members  of 
that  faction  must  just  submit,  as  their  predecessors  have  done 
before  them,  or  yield  up  their  benefices  to  those  who  adhere 
to  the  principles  on  which  the  Church  was  recognised  as  an 
Establishment,  and  by  the  acknowledgment  of  which  they  them- 
selves enjoy  any  right  to  the  privileges  they  possess.  This  un- 
fortunate result  overtook  many  most  excellent,  but  misguided 
men,  at  the  time  when  the  Secession  took  place  ;  and  the  utmost 
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evil  that  would  occur  by  the  preposterous  resistance  which  has 
been  threatened  now,  would  in  all  probability  be  attended  with  no 
greater  injury,  either  to  the  religion  or  the  morals  of  the  country 
than  what  followed  upon  that  occurrence. 

But  I  have  no  fear  that  the  Church,  or  a  majority  of  its  mem- 
bers, will  adopt  any  proceeding  of  so  unwise  and  unfortunate  a 
description.  I  do  not  say  one  contrary  to  their  own  interest,  in 
a  temporal  point  of  view,  because  I  do  not  entertain  a  doubt, 
that  in  all  their  deliberations  upon  this  subject,  the  question  of 
personal  interest  will  never  influence  their  conduct ;  but  I  trust 
that,  now  that  the  excitement  of  the  day  has  gone  by,  and  when 
the  subject  has  been  calmly  and  deliberately  canvassed  and  con- 
sidered, they  will  come  to  think  with  Dr.  Robertson,  that  the 
people  are  not  the  most  competent  judges  of  those  qualities  which 
a  minister  should  possess,  in  order  to  be  a  useful  teacher  either  of 
the  doctrines  of  pure  religion,  or  of  the  precepts  of  sound  mo- 
rality, and  that  they  themselves  would  betray  their  duty  to  the 
constitution,  were  they  to  continue  to  foster  in  the  minds  of  the 
people,  the  false  idea  that  they  have  the  privilege  of  choosing 
their  own  ministers  ;  or  of  rendering  the  right  of  patronage  inef- 
fectual, by  imposing  a  negative  upon  the  presentee  nominated  by 
the  patron. 

Upon  the  whole,  I  am  for  repelling  the  defences  to  the  declar- 
atory  conclusions  of  the  libel,  and  decerning  in  favour  of  the 
pursuers. 
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TH£  LOBD  PRESIDENT. <^  LORD  MACKENZIE. 

Lord  Mackenzie. — My  Lord  President,  As  I  understand 
myself  to  be  called  on  to  state  explicitly  the  reasons  of  my  opinion, 
I  shall  endeavour  to  do  so  as  briefly  as  I  can,  abstaining  from 
anything  like  preface,  and  from  all  observations  which  I  do  not 
think  strictly  form  grounds  of  decision  of  the  cause. 

The  facts  of  this  case  I  think  are  shortly  these  :-^-The 
General  Assembly  made  an  act,  providing  in  substance,  so  far 
as  relates  to  this  case,  that  when  a  presentation  shall  be  made 
to  any  vacant  parish,  the  presbytery  shall,  before  receiving  the 
presentee  on  trial,  take  measures  to  ascertain  whether  a  ma- 
jority of  the  male  heads  of  families  in  the  parish  dissent  from  the 
nomination  of  the  presentee  or  not.  And  if  they  do  not  dissent, 
the  presbytery  shall  sustain  the  call,  and  proceed  to  the  trial ; 
but  if  they  do  dissent,  then  the  presbytery  shall  reject  the  presen- 
tation without  any  trial.  And  it  further  provides,  that  unless 
the  patron  shall,  within  six  months,  make  a  presentation,  which 
shall  not  be  so  dissented  from,  the  presbytery  shall  themselves 
present  ^'wrc  devoluto.  Under  this  act  of  Assembly,  Lord  Kin- 
noull,  being  patron  of  the  Church  of  Auchterarder,  and  a  vacan- 
cy of  that  church  having  occurred,  gave  a  presentation  to  Mr. 
Young,  a  licentiate  of  the  Church,  who  laid  it  before  the  presby- 
tery of  Auchterarder.  The  presbytery  thereupon  did  not  sus- 
tain the  presentation  simply,  but  only  to  the  effect  of  adopting 
measures  for  ascertaining  whether  this  nomination  was  dissented 
from  or  not;  and  having  ascertained- that  it  was  dissented  from, 
they  rejected  the  presentation,  without  further  procedure,  and 
that  expressly  as  acting  under  the  authority,  and  in  execution  of 
the  act  of  Assembly. 

On  this,  Lord  Kinnoull  and  Mr.  Young  raised  the  present  ac- 
tion in  this  Court  against  the  presbytery,  the  collectors  of  the 
Widows^  Fund,  and  the  heritors  of  the  parish,  concluding  to  have 
it  declared;  1st,  That  the  presentation  was  valid;  2d,  That  the 
presbytery  were  bound  in  law  to  have  made  trial  of  the  qualifica- 
tions of  the  presentee  ;  and  if  by  them  found  qualified,  to  have 
admitted  him  minister  of  Auchterarder ;  3d,  That  the  rejection 
of  the  presentation,  on  account  of  the  dissent  or  veto  of  parishion- 
ers, was  illegal,  and  contrary  to  patrimonial  right.  Such  are  the 
primary  conclusions,  the  conclusions  which  in  the  present  debate 
have  been  insisted  in.     The  secondary  are,  that  this  being  de- 
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clared^  it  ought  to  be  found,  if  the  presbytery  persevered  in  their 
rejection,  that  Mr.  Young  had  right  to  the  stipend,  manse,  and 
glebe,  and  other  emoluments  of  the  Church,  during  his  life ;  and 
that  the  collector  of  the  Widows^  Fund  had  no  right  to  the  said 
stipend ;  and  the  heritors  ought  to  be  ordained  to  pay  the  sti- 
pend to  Mr.  Young,  in  terms  of  the  last  locality  :  Or  otherwise, 
that  the  patron,  the  Earl  of  KinnouU,  had  right  to  retain  the 
stipend  and  emoluments,  during  the  life  of  Mr.  Young,  and  that 
decree  against  the  collectors  of  the  Widows'*  Fund  and  the  heri- 
tors should  pass  in  bis  favour  as  patron. 

The  presbytery  appeared  as  defenders,  and  have  pleaded  in 
substance,  (1.)  That  this  Court  have  no  iurisdiction  in  such  a 
cause ;  (2.)  That  the  pursuers  have  no  right  to  make  the  presby- 
tery defenders  in  such  an  action ;  (3.)  That  the  presbytery  did 
no  wrong,  and  should  be  assoilzied  on  the  merits. 

The  most  formal  way  of  discussing  the  questions  arising  in 
such  a  cause,  is  perhaps  to  determine  first  those  of  jurisdiction 
and  competency.  But  the  most  convenient  for  clearness  and 
brevity,  seems  to  me  to  be,  to  consider ^r«^  whether  there  ap- 
pears to  have  been  a  wrong  done  by  the  presbytery  ;  and  if  so, 
whether  it  can  be  remedied  by  the  jurisdiction  and  form  of  action 
to  which  the  pursuers  have  had  recourse. 

I.  On  the  first  question  then,  I  have  to  observe,  that  lay  patron- 
age I  understand  to  be  a  patrimonial  right  of  naming  a  person 
who  is  by  the  Church  to  be  admitted  to  a  vacant  benefice  and 
office  therein.  This  right  of  naming  or  calling  an  individual,  I 
understand  to  be  subject  only  to  this  limitation,  that  the  presen- 
tation shall  be  made  within  a  certain  time,  and  the  presentee  shall 
be  a  person  who  is  qualified  to  hold  the  office,  the  choice  among  the 
number  of  qualified  persons  being  entirely  in  the  patron.  That 
such  was  the  nature  of  patronage  before  the  Reformation 
seems  not  to  be  disputed.  It  is  sufficient,  therefore,  on  this 
subject  to  refer  to  Balfour,  who  wrote  immediately  before  the 
Reformation,  and  who  says,  p.  501, — **  Ane  laique  patron  of  ony 
«'  kirk  or  benefice  vaikand  sould  present  th.-iirto  ane  qualifyit  and 
"  habil  persoun,  of  sufficient  literature,  honest  in  life,  and  of  good 
<<  maneris,  within  four  monthes ;  the  quhilk  gif  he  failyis  to  do, 
<^  he  be  his  lang  delay,  in  his  awin  default,  prejudgis  himself 
*^  anent  his  richt  of  presentation,  swa  that  the  bischop,  ^'wrc  rfi- 
"  voluto  thairefter,  has  richt  to  present  ony  qualifyit  persoun 
"  to  the  samin  kirk  and  benefice.'*"'  Nor  am  I  aware  of  any  other 
definition  of  patronage  any  where  to  be  found.  But  if  it  ever 
was  so,  I  see  no  legal  authority  making  it  otherwise,  and  mix- 
ing the  choice,  either  express  or  implied,  of  any  other  person  or 
persons  with  that  of  the  patron,  as  necessary  to  form  the  title  of 
the  particular  qualified  person  having  right  to  claim  from  the 
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Church  admission  to  the  office  and  benefice.  The  reformed 
Church  in  Scotland  were  indeed  opposed  to  lay-patronage  alto- 
gether ;  and  in  both  Books  of  Discipline  it  was  proposed  to  be 
excluded.  But  that  the  Legislature  of  Scotland  did  not  sanction. 
I  need  not  tell  your  Lordships,  that  the  aristocracy,  the  preva* 
lent  party  of  Scotland,  were  very  little  inclined  to  yield  their  pa- 
trimonial interests,  to  please  the  Church.  Accordingly,  you  have 
heardfrom  the  Lord  Justice-Clerk,  that  theChurch  abandoned  every 
claim  beyond  that  of  examination  and  ordination,  fully  admitting 
that  patronage  must  not  be  trenched  on.  And  the  statute  1567 
expressly  provides,  that  while  the  examination  and  admission  of 
ministers  shall  be  only  in  the  power  of  the  Kirk,  yet  this  shall 
be  under  the  provision— -<^  the  presentation  of  laick  patronages 
'<  alwaies  reserved  to  the  just  and  auncient  patrones.^  And  the 
statute  goes  on  to  provide,  ^^That  the  patroun  present  ane 
*^  qualified  persoun,  within  sex  monthes,  (after  it  may  come  to  his 
^^  knowledge,  of  the  decease  of  him  quha  bruiked  the  benefice  of 
^^  before).'"  And  it  was  on  his  fiiilure  to  do  this  only,  that  any 
right  is  given  to  any  other  party  to  interfere.  It  is  true,  that  a 
provision  is  made  for  the  case,  that  the  patron  should  present  a 
person  whom  he  believed  to  be  qualified,  but  whom  the  superin- 
tendent should  refuse  to  admit.  I  shall  afterwards  consider  it  in 
reference  to  the  question  of  jurisdiction.  But  in  the  question  of 
right,  this  at  least  I  take  it  to  be  quite  clear,  that  it  was  not  in- 
tended to  give  the  Church  the  right  of  rejecting  the  presentee, 
though  qualified,  merely  because  the  Church,  or  any  persons  au- 
thorised by  it,  disliked  the  presentation.  The  legislature  would 
have  stultified  itself,  if,  knowing  the  aversion  of  the  Church  to 
lay  patronage,  it  had,  in  one  paragraph,  reserved  the  rights  of  the 
ancient  patrons,  and  in  the  next  authorised  the  church  to  reject  pre- 
sentations at  its  own  pleasure ;  or,  what  is  the  same  thing,  to  reject 
them,  unless  the  nomination  of  the  patron  should  be  concurred  in 
expressly,  or  by  implication,  by  the  Church  itself,  or  some  body  of 

Ersons  authorised  by  it  for  the  purpose.  I  cannot  have  the 
ist  doubt  that  the  meaning  of  this  statute  was  only  to  authorise 
the  superintendent  and  other  ecclesiastical  bodies,  truly  exercising 
their  own  fiinction  of  examination,  to  reject  the  presentee,  if  by 
them  on  trial  found  not  qualified. 

I  am  confirmed  in  this  view  by  another  statute,  passed 
only  a  few  years  after,  viz.,  1581,  ch.  102,  in  these  words : 
*^  Item,  it  is  statute  and  ordained  be  our  Soveraine  Lord,  with  ad- 
**  vise  of  this  present  parliament,  that  all  benefices  of  cure  under 
"  prelacies,  sail  be  presented  be  our  Soveraine  Lord,  and  the  laick 
<<  patrons,  in  the  favour  of  abill  and  qualified  ministeris,  apt  and 
**  willing  to  enter  in  that  function,  and  to  discharge  the  dewtie 
**  theirof :  And  in  case  ony  sail  happen  to  be  given  and  dispon- 
**  1 
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^^  ed  utherwiae  heirafter,  decernU  and  declairis  the  giftes  and  dis- 
**  positiones  to  be  null,  and  of  none  ava'd,  force,  nor  effect.'" 
Does  not  this  clearly  infer,  that  if  they  were  disponed  to  quali- 
fied persons,  who  would  accept,  they  were  not  to  be  null,  and  cer- 
tainly not  to  be  annulled  by  the  pleasure  of  the  Church  ?  This 
act  was  never,  so  far  as  I  see,  repealed. 

If  such  be  the  sound  interpretation  of  the  statute  1567>  it  left  the 
right  in  patrons,  of  choosing  an  individual  out  of  the  number  of 
qualified  persons,  as  entire  as  ever  it  had  been.  Then  this  right 
was  again  fully  established  b^  the  act  1592,  ch.  116,  where  it  is 
provided  :  ''Therefore  ordainis  all  presentations  to  benefices,  to  be 
^'  directed  to  the  particular  presbyteries,  in  all  time  cumming ; 
^*  with  power  to  give  collation  thereupon  :  and  to  put  ordour  to 
'*  all  matters  and  causes  ecclesiasticall,  within  their  boundes,  ac- 
^'  cording  to  the  discipline  of  the  Kirk :  providing  the  foresaids 
**  presbyteries  be  bound  and  astricted  to  receive  and  i^dmitt  quhat- 
<<  sumever  qualified  minister  presented  be  his  majesty,  or  laick 
"  patrones.*^  So  by  1692,  ch.  117>  it  is  provided,  that  "  in  case 
"  the  presbytery  refuses  to  admit  onv  qualified  minister,  present- 
^'  ed  to  them  by  the  patrone,  it  sail  be  lauchfull  to  the  patrone 
^'  to  reteine  the  heill  iVuites  of  the  said  benefice  in  his  awin 
"  hands."'  These  statutes  are  perfectly  clear,  and  serve,  if  it 
were  necessary,  to  show  the  meaning  of  the  former  statute  1567- 
No  power  is  given  to  reject  any  presentee,  if  Qualified ;  and  if 
any  qualified  man  was  rejected,  no  matter  on  what  ground,  the 
fruits  of  the  benefice  were  to  be  retained. 

Under  these  statutes,  then,  lay  patronage  remained,  except  while 
episcopacy  prevailed.  It  is  not  pretended  that  the  bishop  bad 
any  power  of  rejecting  a  presentee  on  any  ground,  except  his 
want  of  quaUfication.  Passing  over  the  Usurpation,  (of  which 
the  statutes  were  rescinded)  and  the  time  of  episcopacy,  after  the 
Restoration,  we  find  presbytery  restored,  and  the  act  1592 
revived  at  the  Revolution.  But  it  was  at  that  time  intended 
to  abolish  lay  patronage ;  and  therefore  the  statute  1690,  cL 
5.  provided,  that  the  said  statute  was  revived  ''  in  the  whole 
<'  heads  thereof,  except  that  part  of  it  relating  to  patronage, 
''  which  is  hereafter  to  be  taken  into  consideration.*^  And 
this  was  followed  by  the  statute  1690,  ch.  23,  which  abo- 
lished patronage,  so  far  as  related  to  the  presentation  of  mi- 
nisters, and  provided,  ''  that  in  case  of  the  vacancy  of  any 
''  Church,  and  for  supplying  the  same  with  a  minister,  the  heri- 
<'  tors  of  the  said  parish,  being  protestants,  and  the  elders,  are  to 
*'  name  and  propose  the  person  to  the  whole  congregation,  to  be 
''  either  approven  or  disapproven  by  them,  and  if  they  disap- 
''  prove,  that  the  disapprovers  g^ve  in  their  reasons,  to  the  effect 
''  the  affair  may  be  cogn,psed  upon  by  the  presbytery  of  the 
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*<  bounds,  at  whose  judgment,  and  by  whose  determination,  the 
<^  calling  and  entry  of  a  particular  minister  is  to  be  ordered 
**  and  concluded.^ 

But  this  statute  was  repealed,  so  far  as  relates  to  the  presenta* 
tion  of  ministers,  by  the  act  10th  Queen  Anne,  c.  12,  which  pro- 
vided ^'  That  the  foresaid  act  1690,  entitled  Act  concerning  pa- 
^^  tronages,  in  so  far  as  the  same  relates  to  the  presentation  of 
«  ministers  by  heritors  and  others  therein  mentioned,  be  and  is 
*<  hereby  repealed,  and  made  void.  And  that,  in  all  time  com* 
**  ii:^,  the  right  of  all  and  every  patron  or  patrons  to  the  presenta- 
^^  tion  of  ministers  to  churches  and  benefices,  and  the  disposing  of 
<^  the  vacant  stipends  for  pious  uses  within  the  parish,  be  restor* 
<<  ed,  settled,  and  confirmed  to  them,  the  aforesaid  act,  or  any 
*^  other  act,  statute,  or  custom  to  the  contrary  in  anywise  not- 
**  withstanding.^^ 

And  it  afterwards  provides,  *^  that,  from  and  after  the  1st  of 
^^  May  1712,  it  shall  and  may  be  lawful  for  her  majesty,  her 
^<  heirs,  and  successors,  and  for  every  other  person  or  persons, 
*^  who  have  right  to  any  patronage  or  patronages  of  any  churches 
<^  whatsoever,  in  that  part  of  Great  Britain  called  Scotland,  (  and 
<^  who  have  not  made  and  subscribed  a  formal  renunciation  there- 
<<  of  under  their  hands,)  to  present  a  qualified  minister  or  minis- 
*'  ters  to  any  church  or  churches  whereof  they  are  patrons, 
*<  which  shaH,  after  the  1st  day  of  May,  happen  to  be  vacant ; 
<*  and  the  presbytery  of  the  respective  bounds  shall  be,  and  is 
^^  hereby  obliged  to  receive  and  admit  in  the  same  manner,  such 
^<  qualified  person  or  persons,  minister  or  ministers,  as  shall  be 
<<  presented  by  the  respective  patrons,  as  the  persons  or  ministers 
«<  presented  before  the  making  of  this  act,  ought  to  have  been 
«*  admitted.'' 

It  has  been  argued,  that  these  words  imply  that  the  presentees 
of  the  restored  patrons  were  to  come  in  place  of  the  persons 
named  or  proposed  by  the  heritors  and  elders  under  the  act  1690, 
i.  e.  that  they  were,  before  l)eing  admitted  to  trial,  to  be  subject  to 
the  approbation  or  disapprobation  of  the  congregation,  and  the  con- 
clusive discretion  of  the  presbytery.  But  that  is  agreeable 
neither  to  the  spirit  nor  the  words  of  this  statute  of  Queen  Anne. 
The  spirit  of  that  statute  is  to  restore  the  ancient  rights  of  pa- 
trons, which  certainly  would  not  be  done  by  giving  them  only 
a  share  in  the  election  of  ministers,  instead  of  the  entire  right  of 
choosing  them,  which  they  had  anciently.  Then  so  far  as 
relates  to  the  presentation  of  ministers,  this  statute  repeals 
the  act  1690  wholly,  which  is  not  consistent  with  keeping 
part  of  it  in  force.  Further,  it  orders  the  presentation  to  be  to 
the  presbytery,  who  are  bound  to  receive  and  admit ;  whereas, 
the  nomination  or  proposal  by  tiie  heritors  and  elders  in  1690, 
was  to  the  congregation,   who   had   a  right   of  objecting,   for 
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reasons  assigned,  after  which  the  presbytery  were  bound  to  no- 
thing,  but  were  to  dispose  of  the  case  at  their  discretion.  I  think 
it  impossible,  therefore,  to  hold  that  the  act  of  Queen  Anne,  in- 
tended to  place  the  presentees  of  the  ancient  and  restored 
patrons  to  the  presbytery,  merely *in  the  situation  of  those  pro- 
posed to  the  congregation  by  the  heritors  and  elders.  The  words 
of  the  act,  I  think,  imply  that  the  ^^  ministers  presented  before 
^*  the  making  of  this  act,^^  who  were  here  in  view,  were  ministers 
presented  by  lay  patrons  to  presbyteries  before  the  passing  of 
this  act^  which  carries  matters  back  to  the  act  1592.  It  is 
therefore  hardly  necessary  to  observe,  that  even  if  this  statute 
of  Queen  Anne  had  referred  to  the  time  immediately  before  its 
own  date,  it  must  have  looked  to  presentations  to  presbyteries  un- 
der the  act  1690,  upon  which  it  was  the  duty  of  presbyteries  to 
admit,  such  as  ought  to  have  been  admitted,  t.  e,  presentations 
completed  by  the  approval  of  the  congregation.  In  short,  some 
interpretation  must  be  received,  not  inconsistent  with  an  effective 
obligation  on  the  presbytery,  the  main  object  of  the  statute. 
But  further,  even  if  the  act  of  Queen  Anne  had  only  given 
to  the  presentees  of  the  restored  patrons  a  right  equal  to  that 
of  the  persons  proposed  by  the  heritors  and  elders,  this  could 
never  have  left  them  exposed  to  an  absolute  veto  on  the  part 
of  the  heads  of  families,  though  it  might  have  exposed  them 
to  the  objections  of  the  congregation,  and  the  judgment  of 
the  presbytery.  Indeed  I  cannot  understand  how  the  defenders 
can  possiblv  plead  this  construction  of  the  act  of  Queen  Anne ; 
for  under  tnat  construction,  the  mode  of  admission  of  ministers 
was  all  to  stand  as  regulated  by  act  1690,  except  that  the 
minister  was  to  be  named  or  proposed  by  a  lay  patron,  instead  of 
the  heritors  or  elders.  What  then  was  this  mode  as  laid  down 
in  the  act  1690  ?  The  minister  is  to  be  proposed  to  the  congrega- 
tion— they  may  disapprove,  for  reasons  to  be  assigned — the  pres- 
bytery to  judge  of  those  reasons,  and  conclude  the  business.  Is 
that  the  mode  followed  by  the  defenders,  or  ordered  by  the  Act 
of  Assembly  ?  On  the  contrary,  under  that  act,  the  presentation 
is  to  the  presbytery,  not  the  congregation;  the  presbytery 
do  not  even  refer  it  to  the  congregation,  but  to  the  male  heads  of 
families ;  and  they  are  called  on  to  disapprove,  not  on  reasons, 
but  without  any  reasons ;  nor  are  the  presbytery  to  pass  judg- 
ment on  their  disapproval,  but  to  hold  that  disapproval  as  of 
itself  conclusive.  Nothing  can  be  more  contrary  to  the  method 
of  the  act  1690.  If  then  it  be  true,  that  ministers  ought  still  to 
be  admitted  as  under  the  act  1690,  the  defenders  have  no  case 
whatever.  But  the  idea  is  inadmissible  altogether.  I  have  said 
what  I  conceive  to  be  the  true  meaning  of  the  statute  of  Queen 
Anne.  This  statute  stands  unchanged,  and  in  force  at  the  pre- 
sent day. 
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From  this  deduction  of  the  statutes  then^  it  seems  to  me,  that 
the  duty  of  the  presbyteries  is  to  sustain  presentations  by  a  true 
lay  patron  simply ;  and  if  the  presentee  be  qualified,  to  admit 
him  to  the  church — L  e.  immediately  to  put  him  on  trial,  and 
admit  him,  if  found  qualified,  of  reject  him  as  unqualified,  if  he 
shall  on  trial  be  found  so.  It  must  follow,  that  the  presbytery 
cotdd  not,  without  violation  of  the  statutory  law  of  Scotland,  sus- 
tain a  presentation  only  to  the  effect  of  inquiring,  whether  it  had 
the  concurrence  or  dissent  of  a  majority  of  the  male  heads  of 
families  ;  and  on  finding  it  was  dissented  from  by  such  majority, 
reject  it  without  any  trial  of  qualification  at  all. 

It  appears  to  me  abundantly  plain  on  this  point,  that  the  Act  of 
the  General  Assembly  could  not  makethe  proceedings  of  the  presby- 
tery at  all  less  illegal.  The  Assembly  of  the  Church  of  Scotland, 
I  hold  to  have  no  power  to  repeal  or  suspend  acts  of  parlia- 
ment. Whatever  a  divine  may  think,  in  a  religious  view,  yet 
to  a  lawyer  there  can  be  no  room  for  doubt  on  that  subject. 
And  I  agree  with  the  senior  counsel,  that  the  subjection  of 
the  Assembly  is  not  owing  to  any  contract  between  Church 
and  State,  but  simply  to  the  supreme  power  of  the  legis- 
lature, which  every  subject  of  this  country,  and  all  bodies  con- 
sisting of  subjects  of  this  country,  must  obey.  The  existence  of 
the  act  of  Assembly,  though  it  may  free  the  presbytery  from 
'  moral  blame,  can  never  be  pleaded  as  making  their  proceedings 
less  illegal,  if  they  be,  as  I  think  they  are,  in  violation  of  express 
acts  of  parliament.  In  truth,  though  the  Procurator  for  the 
Church  spoke  much  of  the  legislative  powers  of  the  Assembly, 
he  did  not,  I  think,  quite  argue,  that  those  powers  were  inde- 
pendent of  parliament,  but  rather  rested  them  on  grants  to 
the  Church  by  act  of  parliament.  Parliament,  however,  neither 
did  nor  could  grant  to  any  other  body  of  men  powers  of 
rival  legislation.  Parliament  has  no  power,  by  the  constitu- 
tion of  this  country,  to  abdicate  its  own  supremacy,  and  give 
itself  a  superior  or  an  equal  in  legislation.  I  repeat,  therefore, 
that  when  the  question  is,  whether  any  thing  is  illegal  as  being 
contrary  to  act  of  Parliament,  it  is  utterly  vain  to  cite  any  act  of 
Assembly  as  supporting  it  in  any  degree. 

But  it  is  said,  that  it  is  a  fundamental  principle  of  the  Scotch 
Church,  that  no  minister  is  to  be  intruded  on  a  parish  against  the 
will  of  the  people ;  and  that  this  principle  has  been  recognised 
by  parliament,  and  established  by  the  usage  of  the  church, 
which,  ever  since  the  Reformation,  has  required  a  call  by  the 
people  of  the  parish  as  legally  necessary  to  the  admission  of  a 
minister,  whether  presented  by  a  patron  or  not,  to  the  re- 
fusal of  which  call  this  dissent  is  equivalent.  I  can  see  no  sufH- 
cient  authority  for  these  propositions.  No  statute,  decision  of  a 
court  of  law,  or  dictum  of  any  writer  on  law,  seems  ever  so  much 
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as  to  bint  at  any  euch  ftindamental  principle.  It  is  mentioned, 
indeed,  in  the  First  Book  of  Discipline  as  a  fit  rule  for  tiie 
guidance  of  the  superintendent  and  his  council,  when  using  their 
Jus  devolutumy  under  a  contemplated  system  of  popular  election. 
But  even  there  it  is  declared,  that  if  the  people  are  unreasonable, 
the  church  ought  to  proceed  to  overrule  them.  The  words  are 
(speaking  of  the  minister  elected  l^  the  superintendent) :  *«  If 
"  his  doctrine  be  found  wholesome,  and  able  to  instruct  the  sim- 
^<  pie,  and  if  the  church  justly  can  reprehend  nothing  in  his  life, 
*^  doctrine,  or  utterance,  then  we  judge  the  church,  which  before 
<'  was  destitute,  unreasonable  if  they  refuse  him  whom  the  churdi 
^<  did  oiler ;  and  that  they  shotdd  be  compelled,  by  the  censure  of 
<^  the  council  and  church,  to  receiye  the  person  appointed  and 
**  approved  by  the  judgment  of  the  godly  and  learned.'^  And  it 
says  again  : '  ^*  But  violent  intrusion  we  call  not,  when  the  oomicil 
<*  of  the  church,  in  the  fear  of  God,  and  for  the  salvation  of  the 
<<  people,  ofiereth  unto  them  a  sufficient  man  to  instruct  them, 
<*  whom  they  shall  not  be  forced  to  admit  before  just  examina- 
«  tion,  as  before  is  said.^  In  another  place  it  says  :  ^<  No  minis- 
*<  ter  stdd  be  intrused  upon  any  particular  kirk  without  their 
^^  consent ;  but  gif  ony  kirk  be  negligent  to  elect,  then  the  super- 
<^  intendent  with  his  counsell  suld  provyde  ane  qualifeit  man 
<^  within  fortie  days."^  This  is  very  far  from  sanctioning  any 
principle  of  popular  call  or  veto^  excluding  ministers  duly  diOMn*< 
by  those  having  the  right  of  nomination.  But,  after  all,  this 
book  was  never  sanctioned  by  the  legislature  ;  but  on  the  contra- 
ry, patronage  was  established  by  the  act  15679  which  certainly 
says  nothing  of  any  popular  call  or  veto. 

The  Second  Book  of  Discipline,  in  like  manner,  disallows 
patronage,  giving  the  election  or  calling  of  ministers  to  the  pres- 
bytery or  eldership,  over  the  people.  **  This  ordinar  and  out- 
^<  ward  calling,^'  it  says,  ^^  has  twa  parts,  election  and  ordination. 
*^  Election  is  the  chusing  out  of  a  person  or  persons  maist  able  to 
<*  the  office  that  vaikes,  be  the  judgment  of  the  eldership,  and 
<^  consent  of  the  congregation,  to  whom  the  person  or  persons 
^'  beis  appointed.'*'  And  then  afterwards  it  says :  ^*  In  this 
^*  ordinar  election,  it  is  to  be  eschewit,  that  na  person  be  intrusit 
<^  in  ony  of  the  offices  of  the  kirk,  contrar  to  the  will  of  the  con- 
^^  gr^ation  to  whom  they  ar  appointed,  or  without  the  voice  of 
<^  the  eldership.^  And  again,  among  the  heads  of  reformation 
which  the  kirk  craves,  it  is  set  down :  ^<  The  libertie  of  the  elec- 
*<  tion  of  persons  oallit  to  the  ecclesiasticall  functions,  and  obser- 
<^  vit  without  interruptions  swa  lang  as  the  kirk  was  not  corruptit 
<<  be  antichrist,  we  desyre  to  be  restorit  and  reteinit  within  this 
*^  realm.  Swa  that  nane  be  intrusit  upon  ony  congregation, 
'*  either  be  the  prince,  or  ony  inferiour  person,  without  lawftill 
^<  election,  and  the  assent  of  the  people  owir  quham  the  person  is 
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*<  placit,  8B  the  practice  of  the  apostolical  and  primitive  kirk,  aad 
*^  gude  ordel*  craves.^  And  theie  is  also  the  passage  quoted  by 
Ijord  Gillies,  expi^ssly  claiming  freedom  from  patronage  as  in- 
incompatible  with  this  right  of  non-intrusion  into  parishes.  But 
this  was  never  aanctiened  by  parliament,  which,  on  the  contrary, 
passed  the  statute  1 593,  again  establishing  patronage,  giving  to 
the  presbytery  the  full  power  of  collation  on  presentation  of  pa* 
ttoAs,  and  expressly  imposing  on  it  the  duty  of  receiving  any 
qualified  presentee,  but  saying  not  ohe  word  of  popular  call  or 
veto. 

As  to  the  practice  of  the  church  in  regard  to  calls,  I  do  not 
pretend  to  be  able  to  trace  its  history  precisely.  But  this  I 
think  is  quite  plain,  that  it  must  have  originated  in  the  retention 
under  patronage  of  a  form  applicable  to  popular  election  of  mi- 
nisters* For  what  is  a  ca//,  but  the  choice  of  a  minister  P  or  a 
popular  call,  but  an  election  of  the  minister  by  the  people  ?  It 
was  therefore  of  necessity  in  contradiction  to  patronage,  and 
when  continued  under  patronage,  must  necessarily  have  been 
originally  a  mere  piece  of  resistance  to  the  legislature  on  the 
part  of  the  church.  It  was  a  claim,  not  of  a  vetOj  but  the 
substance  or  the  shadow  of  an  election  by  the  people,  kept  up 
by  the  church  against  acts  of  Parliament.  Accordingly  I  have 
heard  of  no  instance  of  such  a  call  prior  to  the  time  when  the 
election  of  ministers  was  given  to  the  people  by  statute.  It  is 
plain,  therefore,  that  unless  this  resistance  can  be  said  to  have 
abrogated  the  statutes  by  desuetude,  it  can  be  of  no  avail.  But 
that  can  never  be  said.  For  the  statutes  were  generally  effec- 
tual, and  the  resistance  of  the  church  degenerated  into  a  mere 
form,  that  could  scarcely  be  called  illegal,  because  it  was  in  sub- 
stance nothing,  and  was  found  to  be  so  by  the  General  Assembly 
itself,  by  innumerable  decisions,  standing  together  for  a  long 
course  of  years.  They  would  not  indeed  quite  abandon  this  pal- 
pable contradiction  in  terms,  of  a  call  by  the  people  after  a  valid 
presentation  by  the  patron.  But  they  brought  it  to  be  what  the 
Procurator  for  tho  church  indignantly  described  as  a  mockery. 
He  said  this  was  done  by  a  party.  But  that  party  formed  the 
majority  of  the  General  Assembly.  I  do  not  think,  however,  there 
was  any  mocking  in  it.  They  retained  it  as  soothing  to  the  people 
•—as  a  decent  sacrifice  to  the  memory  of  better  times,  and  an  en- 
couragement  to  popular  ministers.  But  surely  that  kind  of  resist- 
ance could  not  abrogate  statutes.  On  the  contrary,  it  was  a  sub- 
stantial obedience  of  them,  though  by  reluctant  parties. 

There  is  nothing  then,  I  think,  in  any  principle  or  practice  of 
our  church,  far  less  in  any  recognised  by  parliament,  that  can  at 
all  support  the  plea  of  the  defenders  on  this  poiiftt.  I  need  not 
here  fore  enlarge  on  the  distinction  between  a  call,  in  any  view 
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of  it,  or  the  want  of  one,  and  the  assent  or  dissent  required  by  the 
act  of  Assembly  1834,  acted  on  by  the  presbytery  in  this  case.  I 
may  only  say  I  think  the  Dean  of  Faculty  shewed  that  with  great 
force  of  argument. 

It  has  however  further  been  said,  that  the  General  Assembly 
have  power  to  constitute  the  qualijication  of  ministers,  and  may 
state  agreeableness,  or  rather  non-disagreeableness,  to  a  majority  <^ 
male  heads  of  families  as  a  part  of  such  qualification.  That  seems  to 
me  utterly  inadmissible.  (1.)  The  unwillingness  of  a  majority  of  male 
heads  of  families  to  concur  in  the  choice  of  a  person  to  be  minister  is 
quite  distinct  from  his  qualification.  It  only  shews  that  they^wonH 
not  choose  him,  t.  e,  generally  that  they  would  choose  somebody 
else ;  and  it  may  occur  though  the  presentee  be  the  most  gifted  and 
distinguished  clergyman  of  the  whole  church.  (2.)  The  adoption 
of  such  a  qualification  is  directly  barred  by  the  law  of  patronage 
which  binds  the  Assembly.  By  that  law,  the  patron  is  to  name 
the  minister  out  of  the  number  of  qualified  men.  Would  it  not 
be  a  jest  to  say,  that  the  Assembly,  under  that  law,  will  make  his 
nomination  by  somebody  else  than  the  patron,  or  the  concurrence 
of  somebody  else  in  his  nomination,  a  part  of  his  qualification  ? 
That  I  should  scarcely  call  a  fraud  on  the  law  ;  for  I  rather  think  it 
would  be  open  and  manifest  resistance  of  it.  What  would  have 
been  thought  of  the  matter,  if  immediately  after  the  act  of  Queen 
Anne  had  bound  the  presbyteries  to  admit  qualified  presentees,  the 
church  had  passed  an  act  of  Assembly,  declaring  that  patronage  was 
unscriptural,  and  therefore  that  any  person  accepting  a  presentation 
was  ipso  facto  disqualified  ?  I  cannot  see  that  it  is  at  all  more 
lawful  for  them  to  pass  an  act  declaring  that  presentation  by  a  lay 
patron,  without  the  concurrence  of  a  body  of  people  constituted  by 
the  church,  is  contrary  to  the  law  of  the  church,  and  therefore 
that  any  person  offering  a  presentation  without  the  non*dissent 
of  a  majority  of  male  heads  of  families  is  ipso  facto  disqualified. 
But  that  is  just  the  substance  of  the  act  of  Assembly  in  this  case. 
I  need  hardly  add,  that  if  the  dissent  of  male  heads  of  families 
were  a  disqualification^  it  must  have  been  so  equally  against  the 
presbytery  acting  ^'wre  devoluto.  But  that  is  not  pretended.  The 
plain  truth  is,  the  church  were  not  fixing  qualification,  but  divid- 
ing patronage ;  and  though  willing  to  share  with  the  people  the 
right  of  the  patron,  they  used  no  such  liberty  with  their  own  right 
of  nomination. 

II.  But  there  remains  the  questions  of  jurisdiction  and  compe- 
tency. Now  as  to  these,  it  is  not  denied  that  patronage  and  pre- 
sentation are  patrimonial  rights ;  and  I  therefore  think  the  decla^ 
ration  of  them  must  belong  to  this  court,  on  the  action  of  the  pa- 
tron and  presentee  against  any  party  advancing  pretensions  incon- 
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sistent  with  their  existence  in  the  patron  and  presentee.  I  view 
the  matter  in  the  same  light  as  if  the  presbytery  had  rejected 
the  presentation  without  trial,  because  they  claimed  the  right  of 
electing  the  minister  themselves.  In  truth  the  presbytery  do 
claim  the  patronage  for  themselves.  For  Lord  KinnouU  can- 
not recall  his  presentation,  nor  grant  another,  while  Mr.  Young 
holds  it.  The  effect  therefore  of  the  presbytery  rejecting  Mr. 
Young's  presentation  must  be,  that  in  terms  of  the  act  of 
Assembly,  the  presbytery  must  claim  the  jus  devolutum  to  name 
the  minister  of  Auchterarder  themselves ;  and  it  is  expressly 
as  a  part  of  the  procedure  prescribed  by  this  act,  that  they  have 
rejected  the  presentation  of  Mr.  Young.  They  say,  indeed,  that 
they  are  not  now  attempting  to  exercise  the  jus  devolutum.  But 
they  offer  no  renunciation  of  it,  and  must  necessarily  intend  to 
exercise  it,  if  they  shall  prevail  in  this  cause.  Even  if  they  should 
execute  renunciation,  the  fact  would  remain,  that  they  claimed  a 
share  of  the  election  of  the  minister  for  a  body  of  men  set  up 
wholly  by  their  own  pleasure,  and  who  neither  do  nor  can  pretend 
any  power  to  be  in  themselves,  excepting  by  that  pleasure.  This 
is  just  an  attempt  to  exercise  a  share  of  the  presentation  by  the 
presbytery,  as  much  as  if  they  claimed  it  directly  for  themselves, 
or  their  moderator,  or  any  one  parishioner,  or  any  set  of  parishioners 
they  chose  to  name,  as  they  named  the  male  heads  of  families  in 
the  parish.  That  they  act  under  the  order  of  the  Assembly  is 
nothing,  as  I  have  already  said,  the  Assembly  having  no  right  in 
law  to  give  any  such  order  in  the  face  of  the  acts  of  parliament, 
or  the  presbytery  to  obey  it,  more  than  if  it  had  been  advice  sent 
to  them  by  a  synod  of  presbyterian  brethren  at  London  or  Geneva. 
We  must  look  here  to  the  presbytery,  and  are  not  at  liberty  to 
look  beyond  it.  We  cannot  and  need  not  make  a  party  of  the 
General  Assembly.  The  presbytery  then  do  claim  the  presenta- 
tion, when  they  claim  a  share  of  it  for  persons  whose  interference 
rests  solely  on  their  own  pleasure.  The  male  heads  of  families  do 
not  pretend  to  come  forward  of  themselves.  They  give  their  assent 
or  dissent,  because  it  is  asked  by  the  presbytery.  But  they  are 
not  claimants  of  the  patronage,  nor  claimants  in  law  against  the 
patronage,  further  or  otherwise  than  as  the  church,  t.  6.  the  pres- 
bytery, claim  it  for  them.  If  patronage  then,  be  a  civil  and  patri- 
monial right,  which  is  on  all  hands  admitted,  must  not  this  right 
be  capable  of  being  vindicated  in  the  civil  court  against  the  only 
parties  who,  directly  for  themselves,  or  indirectly  through  others 
set  up  by  them,  claim  the  whole  or  a  share  of  that  right  ? 

But  even  if  we  could  regard  the  conduct  of  the  presbytery  as  a 
mere  absolute  rejection  of  the  presentation,  as  if  they  had  found 
that  patronage  was  contrary  to  scripture,  and  therefore  rejected 
the  presentation,  renouncing  all  jus  devolutum^  and  all  claim  of 
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right  to  fill  up  in  any  way  the  vacant  office  and  benefice,  (though 
that  is  really  an  impossible  caseO  I  should  still  view  the  question 
in  the  same  light,  as  not  one  of  examination  or  ordination,  but 
truly  of  patronage  and  presentation.  Is  it  not  a  question  of  pa- 
tronage, whether  a  presentation  be  truly  valid,  and  binding  on  the 
presbytery,  or  be  not  ?  The  definition  of  patronage  in  Scotland 
is,  the  right  of  naming  a  qualified  person  to  be  admitted  to  the 
ministry  of  a  parish  by  the  presbytery.  If  it  be  not  that,  it  is  no- 
thing. The  question,  therefore,  of  the  obligation  of  the  presby- 
tery to  admit  or  reject  him  at  their  own  pleasure,  is  a  perfect  in- 
stance of  a  question  on  the  alleged  civil  right  of  patronage,  and  if 
there  be  a  civil  court  having  right  to  try  questions  of  patronage, 
it  must  have  power  to  try  that  question.  To  allege  the  contrary, 
seems  to  me  a  contradiction  in  terms. 

And  it  seems  to  me  manifest,  that  even  in  this  view,  and  afar- 
tiori  in  the  true  and  real  view  of  this  case,  it  must  be  with  the 
presbytery  as  a  party  that  the  question  must  be  tried.  If  there 
be  a  civil  right,  and  a  civil  court  having  jurisdiction  to  try  it, 
must  they  not  have  right  to  try  it  as  against  tjie  party  against 
whom,  by  its  own  nature,  as  well  as  by  the  express  words  of  the 
statute,  the  right  is  binding,  and  who  yet  deny  the  right,  and  re- 
fuse to  fulfill  the  obligation  corresponding  to  it,  even  if  it  could 
not  be  said,  as  I  think  it  clearly  can  be  said,  that  these  parties  by 
denying  and  resisting  the  right,  are  in  truth  usurping  it  them- 
selves ?  How  else  can  it  be  a  civil  and  patrimonial  right  ?  It  is 
true,  that  the  jurisdiction  in  the  examination,  ordination,  and  colla- 
tion of  ministers  belongs  to  the  church.  But  there  is  no  question 
here  under  any  of  these  heads.  The  question  is  strictly  a  question 
of  patronage  and  presentation.  The  pursuers  say  that  they  have 
these.  The  presbytery  deny  and  resist  this  inefifect,  unless  the  pre- 
sentation be  accompanied  by  an  act,  positive  or  negative,  of  the  peo- 
ple, which  it  is  well  known  cannot  be  obtained.  That  is  just  saying, 
in  substance  and  effect,  that  the  legal  right  of  patronage  is  not  in 
Lord  Kinnoull,  but  in  him  jointly  with  a  body  set  forward  by  the 
presbytery,  and  that  failing  such  concurrence,  it  is  in  the  presby- 
tery itself;  and  that  therefore  they,  the  presbytery,  of  their  own 
motion,  without  the  intervention  of  any  competitor,  reject  the 
presentation  of  Lord  Kinnoull  alone,  and  will,  in  due  time,  exercise 
their  own  Jtis  devolutum  themselves.  It  is  manifestly  a  question 
of  patronage,  and  nothing  else.  In  such  a  question,  then,  there 
can  be  no  court  but  this  court,  and  no  party  but  the  presbytery. 

Many  things  have  been  said  in  answer  to  this  obvious  view  of 
the  case ;  but  none  of  them  appears  to  me  satisfactory. 

It  is  said,  that  the  statute  1567)  providing  for  presentations  to 
superintendents,  or  others  having  commission  of  the  kirk,  excludes 
this  action,  since  it  provides^  **  that  in  caice  the  patron  present 
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'^  ane  petBon  quaiyied  to  his  understanding^  and  faikeing  of  ane, 
**  ane  utber  within  the  said  six  moneths,  and  the  said  superintend^ 
'<  ant  or  commissioner  of  the  kirk  refusis  to  admit  the  person  pre- 
<^  aented  be  the  patron,  as  said  is,  it  sail  be  lesum  to  the  patron 
^^  to  appeale  to  the  superintendant,  and  minister  of  that  province 
"  quhair  the  benefice  lyis,  and  desire  the  person  presented  to  be 
<<  admitted,  quhilk  gif  they  refuse,  to  appeal  to  the  General  As- 
*^  sembly  of  the  haill  realme,  be  quhome  the  cause  beand  decyded, 
*'  sail  tid^e  end,  as  they  decerne  and  declair.'^ 

Now,  (1.)  this  statute  begins  by  enacting,  ^^  that  the  exami- 
*<  nation  and  admission  of  ministers  within  this  realme,  be  only  in 
'*  the  power  of  the  kirk  ;''*  but  it  immediately  adds,—'*  the  pre- 
'*  sentation  of  laick  patronages  alwaies  reserved  to  the  just  and 
<<  auncient  patrones,^ — manifestly  shewing,  that  the  civil  right  of 
patronage  was  not  meant  to  be  abolished  or  diminished,  or  at  all 
given  to  the  kirk,  but  was  to  stand  good  against  the  kirk,  and  to 
finrm  the  ground  of  the  examination  and  admission  of  ministers, 
which  was  given  to  the  kirk ;  and  then  follows  the  provision  I  have 
read.  Taking  these  clauses  together,  it  seems  to  me  sufficiently 
dear,  that  the  exclusive  jurisdiction  of  the  kirk  was  only  in  the 
examination  and  ordination,  or  admission^  as  it  was  then  called. 
For  in  the  First  Book  of  Discipline  there  was  no  imposiUon  of 
hands ;  nor  is  the  word  ordination  used.  There  can  be  no  doubt, 
then,  what  the  examination  and  admission  mean  which  were  ap- 
propriated to  the  superintendents  by  the  statute  1567 ;  and,  I 
think,  there  can  be  just  as  little  doubt,  that  it  was  in  this  matter, 
their  proper  and  legal  function,  that  the  judgment  was  to  be  sub- 
ject to  appeal  to  their  superiors,  the  provinci^  superintendent  and 
General  Assembly.  The  very  clause  founded  on  by  the  defenders 
speaks  of  the  case  as  one  where  the  patron  presents  a  person  qua- 
lified to  his  understitnding^  and  yet  not  admitted,  evidently  con- 
templating the  rejection  of  the  pre8entee,asnotfound^rzii^qualified, 
on  the  examination  taking  place,  after  the  presentation  was  legally 
made,  and  l^ally  received.  Well  knowing,  as  the  Scottish  Par- 
liament did,  that  the  kirk  was  hostile  to  lay  patronage,  it  is  im- 
possible to  believe  that  they  meant  to  put  it  into  the  power  of  the 
superintendents  and  General  Assembly,  by  their  uncontrolled 
power,  to  abolish  it  at  pleasure,  by  refusing  to  receive  presenta- 
tions at  all,  or  adjecting  conditions  to  them  which  had  the  effect 
of  defeating  the  right  of  patronage. 

(2.)  If  this  could  be  held  to  have  been  the  interpretation  of  the 
statute  1567)  I  should  have  great  doubts,  whether  the  provision 
was  revived,  and  extended  to  presbyteries,  by  the  act  1592,  and 
act  of  Queen  Anne.  For  in  neither  of  these  is  there  any  mention 
of  any  such  provision ;  while,  on  the  other  hand,  in  both  these 
statutes,  the  presbytery  is  expressly  bound  to  receive  the  presentee 
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of  a  lawful  patron.  It  is  to  me  incredible,  that  while  using  this 
peremptory  language,  parliament  meant  to  leave  it  in  the  power  of 
presbyteries,  provided  only  they  were  supported  by  theOeneral  As- 
sembly, to  abolish  patronage,  and  vest  the  nomination  of  ministers 
in  themselves,  or  persons  appointed  by  themselves. 

It  has  been  further  pleaded,  that  the  statute  1592,  c.  liy^  giv- 
ing right  to  the  patron  to  retain  the  fruits  of  the  benefice,  when 
the  presbytery  shall  refuse  to  admit  a  qualified  minister  presented 
by  the  patron,  was  exclusive  of  all  further  remedy.  But  it  is 
nowhere  said  in  this  statute,  that  this  remedy  is  to  exclude  all 
other,  and  the  statute  1592,  c.  116,  implies  the  very  reverse,  when 
it  binds  the  presbytery  to  receive  presentations  from  lay  patrons, 
without  any  alternative  or  qualification.  It  does  not  say  in  one 
provision,  that  the  presbytery  shall  admit,  or  the  patron  retain. 
But  in  one  separate  statute,  absolutely  binds  the  presbytery  to 
admit,  and  in  another  separate  statute,  authorises  the  patron  to 
retain.  It  is  indeed  plain  enough,  that  this  remedy  of  the  statute 
1592  c.  1 17  was  expedient,  whatever  other  remedies  might  be  open, 
in  order  to  authorise  the  patron  to  levy  the  stipend,  while  the  ad- 
mission of  the  mmister  was,  in  whatever  way,  delayed  by  the  pres- 
bytery, which,  it  was  too  plain,  might  in  fact  be  done  in  spite  of 
all  legal  remedies  for  compelling  them  to  do  their  duty. 

Accordingly,  it  is  utterly  impossible  to  reconcile  any  of  these 
views  ;  1st,  of  the  absolute  right  or  absolute  power  of  the  kirk 
to  reject  presentations ;  or,  2d,  of  the  strict  limitation  of  all  re- 
dress against  any  wrong  done  by  the  kirk  in  this  respect,  in  reten- 
tion of  the  stipend  in  pios  usus  by  the  patron ;  or,  3d,  to  the 
incompetency  of  making  the  presbytery  parties ; — it  is,  I  say, 
impossible  to  reconcile  any  of  these  to  our  practice.  For  I  can 
see  no  case  where  the  question  truly  was  one  of  patronage  and 
presentation,  not  of  examination  and  qualification,  in  which  the 
jurisdiction  of  this  Court  was  not  sustained,  without  any  limit. 
I  see  a  variety  of  cases  in  which  the  presbytery  were  parties,  de- 
fenders or  pursuers,  in  which  this  court  pronounced  judgments 
not  limited  to  the  question  of  retention  of  the  stipend,  and  in 
which  these  judgments  proceeded  in  circumstances  which  must 
have  barred  all  discussion  in  this  court,  if  the  kirk  had  possessed 
the  exclusive  power  or  jurisdiction  contended  for. 

In  the  first  place,  there  is  the  old  case  of  Haddington,  (31st  July 
IGSO^Mor.  9903), reported  by Fountainhall  in  these  words  : — "In 
"  the  declarator  pursued  by  the  town  of  Haddington,  and  heritors 
^*  of  the  landward  parish,  against  the  Earl  of  Haddington,  anent 
"  the  presentation  of  the  second  minister  of  Haddington,  the  Earl 
"  having  presented  one  as  second  minister,  the  Lords,  upon  a 
"  bill  given  in  by  the  town,  (in  regard  they  could  not  get  the 
"  cause  advised  this  session),  stopped  the  planting  of  the  church, 
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"and  any  further  procedure  tliereun,  till  the  Ist  of  November 
<*  next,  as  being  vitious,  done  pendente  litcy  during  which  nihil 
"  est  innovandum.^^ 

Then  there  is  the  case  of  Auchtermuchtie,  (15th  Feb.  1735, 
Mor.  9909),  in  which  this  court,  after  the  presentation  was  before 
the  presbytery,  granted  an  interim  interdict  against  the  presbytery 
proceeding,  and  censured  them  for  breach  of  it.  How  could  that 
nave  been,  if  it  had  been  understood  that  this  court  had  no  juris- 
diction at  all  in  the  matter,  after  a  presentation  had  been  made  to 
the  presbytery,  and  that  the  presbytery  had  a  right  to  proceed  as 
a  court  of  exclusive  jurisdiction  in  respect  to  it,  as  the  court  of 
Exchequer  is  in  revenue  cases,  or  the  Justiciary  in  criminal  cases  ? 

There  is  the  case  of  Dunse,  (25th  Feb.  1749,  Mor.  9911),  in 
which  the  presbytery  had  declined  to  sustain  the  presentation  of 
the  patron,  and  appointed  a  moderation  of  a  call  to  fill  up  the 
vacancy,  and  in  which,  in  a  declarator  by  the  patron  against  the 
presbytery,  this  Court  <^  repelled  the  objections  made  to  the  pur- 
*^  suer^s  right,  and  to  the  person  by  him  presented,  on  account  of 
"  his  not  having  taken  the  oaths  before  his  first  licence,  in  re- 
"  spect  of  the  answers ;  and  found,  that  the  pursuer  had  in  pos- 
^*  sessorio  sufficient  right  to  present,  and  that  the  right  has  not 
**  fallen  to  the  presbytery  tanquam  jure  devolutOy  and  decerns 
**  and  declares.*" 

There  is  the  case  of  Snodgrass  against  Logan,  (16th  June 
177^9  ^^C'  ColL)  in  which,  there  being  a  double  presentation,  in 
consequence  of  a  contested  election  of  a  minister,  and  a  declarator 
being  brought  of  the  invalidity  of  the  presentations  respectively : 
<*  It  occurred  to  some  of  the  judges  that  there  was  a  preliminary 
<<  question,  viz.,  touching  the  competency  of  this  Court  to  try 
<"  the  merits,  in  respect  that  here  there  was  but  one  patron,  and 
^*  the  question  is  only  with  regard  to  the  mode  of  presenting ; 
<^  but  it  carried  that  the  Court  had  jurisdiction  ;  for  that  it  re- 
**  solved  into  a  point  of  civil  right,  which  of  the  two  presentees 
^*  was  legally  elected  ;  and,  after  a  long  litigation,  the  final  inter- 
^^  locutor  of  the  Court  was  as  follows :  Repell  the  reasons,^^  &c. 
In  the  present  case,  the  opposite  party  is  the  presbytery,  who 
have  not  yet  named  a  minister,  though  they  of  course  intend  to 
do  so.  But  in  other  respects  this  is  just  as  much  a  question  of 
civil  right,  and  of  patronage  and  presentation,  as  that  of  Snod- 
grass. 

To  the  same  e£Pect  was  the  decision  in  the  case  of  Tait  against 
Skene  Keith,  (22d  Jan.  1778,  Mor.  9938),  in  which,  after  pro- 
ceedings in  the  church  court,  this  Court,  and  the  House  of  Lords, 
declared  the  preference  of  one  presentation  over  another. 

In  the  case  of  the  Presbytery  of  Falkirk  against  the  Earl  of 
Callender^  (8th  Dec.  1696,  Mcr.  9961),  a  declarator  was  sus- 
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tained  at  the  instance  of  the  presbytery  against  the  lay  patron, 
that  he  had  lost  the  right  of  presentation  during  an  existing 
vacancy.  It  never  occurred  to  the  presbytery,  that  they  could 
reject  the  patron^s  presentation  at  their  own  hand  without  con- 
trol. 

In  the  case  of  tlie  Procurator  of  the  Church  of  Scotland  and 
the  Moderator  of  the  presbytery  of  Ayr  against  the  Earl  of  Dun- 
donald,  (2d  March  1762,  Mar.  9961),  ''A  patron  having  given 
^<  a  presentation,  the  person  presented  signified  his  acceptance  by 
^<  letter ;  but  when  he  came  to  be  settled,  be  declared  bis  renun- 
^^  ciation  otxhe  presentation,  as  he  had  since  his  acceptance  got 
<*  another.  The  patron,  in  the  course  of  post,  gave  a  new  pre- 
<<  sentation»  but  which  happened  to  be  within  the  six  months 
<<  from  the  vacancy  being  declared.  The  presbytery  claimed  the 
<^  ju8  devolutum.  The  Lords  found,  that  by  the  first  accepted 
<<  presentotion  the  prescriptioii  was  interrupted,  and  that  the  right 
«<  of  presentation  had  not  fallen  jure  devoluio  to  the  presbytery.** 

So  in  the  case  of  the  presbytery  of  Paisley  against  Erskine, 
(10th  Aug.  1770,  Afor.  9966),  «<  A  minister  of  a  parish  having 
*<  died  on  2d  January,  and  the  patron  being  abroad,  a  presenU- 
«<  tion  was  not  o£Pered  to  the  moderator  of  the  presbytery  till  the 
<<  2d  July  thereafter,  which  bebg  a  Sunday,  it  was  refused.  It 
^<  was  received,  however,  the  day  following ;  but  this  being  one 
^«  day  after  the  lapse  of  the  six  months,  the  presbytery  brought 
*<  an  action  to  have  it  declared  that  the  right  of  presentation  had 
<<  fallen  to  them  jure  devoluto.  The  Court  was  of  opinion  that 
^^  there  was  not  ground  for  the  action."^ 

The  case  of  the  Presbytery  of  Strathbogie  against  Sir  WilUam 
Forbes,  (2d  Aug.  I776,  Mor.  997'2),  was  of  a  similar  imp<vt,  a 
declarator  by  the  presbytery  of  the  validity  of  their  own  nomina- 
tion of  a  minister,  on  rejection  of  a  presentation  by  the  lay  patron, 
and  their  ownjua  dtvoluium. 

The  case  of  Lord  Dundas  and  Mr.  Nicholson  against  the  Pres- 
bytery of  Zetland  and  Mr.  Gray,  (15th  May  I796,  Mor.  9972), 
however,  is  particularly  strong.  For  in  that  case  the  presbytery 
had  actually  rejected  the  presentation  of  Lord  JDundas,  and  had 
settled  another  minister ;  and  the  declaratory  conclusions  of  the 
action  by  Lord  Dundas  and  his  presentee  were  similar^  and  even 
went  further  than  those  in  the  present  case.  Yet  decree  of  de- 
clarator was  pronounced  by  this  court,  without  any  limitation  as 
to  the  effect  of  that  decree. 

Lastly,  there  are  the  two  cases  of  KiltarMty,  of  very  modem 
date,  in  the  first  of  which,  after  a  presentation  was  received  and 
sustained  by  the  pcesbytery,  though  under  a  conditbn,  the  Court 
held,  a  suspension  and  interdict  of  their  proceedings  to  be  compe- 
tenty  en  the  ground  that  the  presentation  was  not  valid,  and 
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granted  interim  interdict  against  the  presbytery,  though  ulti- 
mately they  found,  in  the  suspension,  that  the  title  of  the  sua* 
penders  was  not  sufficient.  And  in*  the  second  case,  the  Court 
found  in  a  question  wb^re  the  presbytery  were  themselves  parties 
pursuers  of  a  declarator,  that  the  presbytery  were  barred  from  re- 
jecting the  presentation,  or  declaring  its  invalidity. 

It  seems  to  me  impossible  to  read  these  cases,  without  being 
satisfied,  that  in  cases,  not  of  examination  or  ordination^  but 
where  the  validity  of  patronage  and  presentation  are  in  question, 
it  has  never  been  held  that  there  is  any  absolute  right  or  exclusive 
jurisdiction  in  the  church ;  nor  that  the  proceedings  in  this  Court 
must  be  limited  precisely  to  the  question  of  retention  of  vacant 
stipends  by  the  patron.  And  it  seems,  if  possible,  still  clearer, 
that  no  difficulty  has  ever  been  held  as  to  admitting  the  presby- 
tery, either  as  pursuers  or  defenders,  in  such  cases  where  it  was 
the  party  by  whom  the  patron^s  right,  or  that  of  his  presentee, 
was  defeated  or  resisted.  It  has  been  said  that  many  of  these 
were  competitions  for  the  patronage  or  presentation.  But  there 
could  be  no  such  competitions  in  this  Court,  if  the  presbytery 
could  reject  presentations  or  admit  them  by  their  own  uncontrolled 
authority.  I  think,  therefore,  that  the  present  action,  as  libelled, 
and  in  so  far  as  the  conclusions  are  at  present  insisted  on  before 
us,  i.e.  the  first  declaratory  conclusions,  is  competent  in  this  Court, 
and  against  the  presbytery,  as  well  as  in  itself  well  founded. 

A  difficulty  has  been  raised  respecting  the  effectiveness  of  any 
decree  of  declarator  pronounced  by  this  Court.  It  has  been 
asked,  wh^t  ]#  to  be  done  if  the  presbytery  disregard  it,  and  ad- 
here  to  the  act  of  Assembly  in  spite  of  it  ?  I  do  not  think  we  are 
bound  or  entitled  to  refuse  declarator  tiU  that  question  has  been 
precisely  answered.  It  is  a  question  which  might  equally  have 
been  asked  in  every  case  where  the  Court  pronounced  a  judgment 
on  the  matter  of  patronage  or  presentation  against  a  presbytery. 
It  might  always  have  been  said,  the  Court  may  declare  the  right 
of  the  patron,  and  of  course,  (for  the  one  is  the  counterpart  of  the 
other,)  may  declare  the  duty  of  the  presbytery  ;  but  what  if  the 
presbytery  resist  the  judgment, — can  you  declare  them  rebels, 
and  fill  the  jail  with  ministers  and  elders  ?  or  will  you  grant  an 
adjudicationinimplement,  toserve  forordination  ?  The  statutes  have 
not  expressly  declared  this  ;  and  I  am  not  prepared  to  say,  that  we 
should  sanction  it  at  present,  or  how  precisely  the  duty  of  the  pres- 
bytery, under  our  decree,  is  to  be  enforced.  But  that  creates  no 
difficulty  in  pronouncing  decree  of  declarator  in  this  case,  more 
than  in  other  cases  of  patronage,  where  the  presbytery  were  par- 
ties,— no  difficulty  either  in  the  form  of  declaring  the  right  of  the 
patron,  or,  what  is  in  substance  identical,  though  differing  in  form, 
in  declaring  the  duty o(  the  presbytery,  corresponding  to  that  right. 
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The  one  form  of  judgment,  I  think,  is  just  as  competent  as  the 
other.  The  matter  of  both  forms  is  identical.  If  the  difficulty 
of  executkiii.  bars  one,  it  must  equally  bar  the  other,  and  then 
there  is  an  end  of  jurisdiction  in  this  Court  in  reference  to  patron- 
age altogetiier. 

But  I  cannot  conclude  without  saying,  that  if  nothing  could 
follow  on  our  judgment  but  the  disposal  of  the  stipend,  as  vacant, 
I  tbinjc:  it  quite  clear  that  would  support  the  right  of  the  presby- 
tery to  ebtain  the  judgment.  It  is  not  certain  that  the  pursuers 
wouiji  not  have  a  direct  patrimonial  and  pecuniary  interest  in 
the  stipend  under  it.  They  desire  at  least  to  be  heard  on  that 
question,  and  have  not  been  yet  heard.  But  assuming  that  the  sti- 
pend must  go  the  Ministers'  Widows'  Fund,  in  that  view,  I  think 
that  the  patron,  having  given  to  him,  by  express  statute,  in  sup- 
port of  his  right  of  patronage,  the  provision  that  the  stipend  shall 
be  held  as  vacant,  and  go  to  pious  uses,  that  provision  he  has 
right  to  insist  upon,  whatever  be  the  pious  use.  What  that  shall 
be  may  be  matter  for  the  Court  to  consider.  But  if  he  pleads  that 
this  disposal  of  the  stipend  to  any  pious  use,  may  avail  him  to  obtain 
execution  of  the  law,  I  am  quite  clear  he  is  entitled  to  have  the 
benefit  of  it,  and  so  to  a  declarator  forming  the  ground  of  it.  And 
after  all,  why  is  even  this  alone  to  be  held  an  insufficient  sanction  ? 
It  is  a  suspension  of  the  legal  establishment,  for  a  minister  of  that 
parish,  till  the  presbytery  shall  obey  the  law.  Is  this  to  have  no 
effect,  as  a  compulsitor  on  the  church  F  Will  the  church  say  so  ? 
It  would  be  a  dangerous  plea.  It  would  be  a  declaration,  that 
the  church,  in  part  at  least,  discarded  establishment,  and  could 
do  better  without  it.  But  the  church  will  not  say  so,  I  am 
confident ;  neither  will  it  attempt  to  contend  with  the  legislature 
in  this  case,  more  than  it  has  done  in  other  cases, where  the  judg- 
ments of  this  Court  have  been  fully  effectual. 
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Thursday^  March  1 . 


THE  LORD  PRESIDENT. — "LORD  MEDWYN.^ 


Lord  Medwyn.-— My  Lord— I  Rpproach  to  the  decision  of  this 
case  with  the  deepest  feelings  of  responsibility,  on  account  of  its  vast 
importance,  and  the  great  and  conflicting  interests  involved  in  it.  I 
have  to  regret  the  want  of  that  advantage  which  some  of  your  Lord- 
shipsenjoy,  who  have  had  the  opportunity,  as  membersof  the  Church, 
ana  with  the  knowledge  thence  acquired,  of  hearing  this  question 
discussed  in  all  the  eagerness  of  earnest  debate,  and  of  studying  it 
in  all  its  bearings.  My  acquaintance  with  the  subject  was  only  that 
superficial  knowledge  whicti  one  acquires  of  any  matter  of  contro. 
versy  which  has  occurred  in  the  domestic  history  of  the  world,  when 
not  called  upon  by  duty,  or  invited  by  inclination,  to  examine  mi- 
nutely into  it.  I  have,  however,  endeavoured  to  supply  this  defect 
since  this  question  came  judicially  before  us,  keeping  it  always 
strongly  impressed  upon  my  mind,  that  the  opinion  I  had  to  form, 
was  not  to  rest  as  a  matter  of  mere  speculative  curiosity,  but  must 
influence  my  view  of  the  delicate  and  important  question  now  before 
us  ;  and  if  the  opinion  I  am  now  to  give  were  to  be  estimated  ac- 
cording to  the  pains  I  have  bestowed  in  making  myself  acquainted 
with  the  subject,  and  the  anxious  desire  I  have  felt  to  arrive  at  a 
sound  and  impartial  decision,  I  would  not  preface  it,  as  I  now  do, 
by  claiming  your  indulgencefor  the  ^at  encroachment  I  must  make 
upon  the  time  of  the  Court.  But,  in  truth,  the  question  is  so  vital 
to  the  peace  of  the  country,  and  the  field  of  discussion  entered  on 
is  so  ample,  that  I  have  bleen  unable  to  bring  what  it  seems  neces- 
sary to  say  upon  it  within  any  reasonable  compass. 

Although  I  stand  in  the  peculiar  situation  of  being  a  dissenter 
from  the  Established  Churcn,  I  trust  I  need  not  profess  my  mat 
regard  for  it,  founded  on  the  firm  conviction  of  the  truth  of  the 
statement,  "  that  the  practical  effect  of  the  Church  Establishment 
"  in  Scotland,  on  the  general  information  of  the  people,  on  their 
<*  private  morals,  and  on  their  religious  character,  equals,  if  it  does 
**  not  surpass,  whatever  can  be  imputed,  in  the  same  points,  to  any 
"other  Church  in  the  world."  On  this  my  respect  for  the  Pres- 
byterian Church  in  this  country  rests,  and  on  this  my  earnest  desire 
for  its  continuance  and  prosperity  is  founded. 

The  question  we  are  called  upon  to  dedde  is,  whether  it  was 
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within  the  power  of  the  General  Asaembly  to  pass  "  the  act  anent 
calls/'*  in  18S4?  and  whether  it  be  competent  for  the  civil  court  to  in- 
quire into  this  matter,  and  to  grant  relief  as  called  for  by  thb  sum- 
mons ?  The  two  points  canscarcely  be  separated  in  the  discussion. 

Notwithstanding  the  wide  field  of  in<}uir^  which  has  been  gone 
over  by  the  parties  in  this  case,  I  am  mchned  to  think  that  it  is 
not  necessary^  for  the  legal  discussion  of  the  pmits  involved  in  it, 
to  go  baek  in  the  History  of  the  Church  in  this  country,  much 
beyond  the  last  change  in  lU  form  of  government,  when,  upon  the 
Revolution,  and  in  terms  of  the  Claim  of  Right,  Prelacy  was  put 
down,  and  the  Presbyterian  form  finally  established.  By  1690^ 
c.  5,  the  Presbyterian  Church  government  and  discipline  were  ra- 
tified and  confirmed,  and  the  act  159S  was  revived  and  renewed  *^  in 
^  the  whole  heads  thereof,  except  that  part  of  it  relatilig  to  patron- 
^age,  which  is  to  be  hereafter  taken  into  consideration.*^ 

Accordingly,  in  the  same  session  of  Parliament,  this  matter  is 
regulated,  and  by  1690,  c.  23,  the  power  of  presenting  ministers 
to  vacant  churcKes  is  taken  from  patrons,  ana  "  to  the  effect  the 
<'  calling  and  enteriog  ministers  may  be  orderly  and  regularly  per- 
**  formed,  the  heritors  of  the  said  parish  (being  Protestants)  and 
<*  the  elders  are  to  name  and  propose  the  person  to  the  whole  eon- 
"  gregation  to  be  either  appro ven  or  disapproven  by  them.^'  If 
they  disapprove,  the  disapprovers  are  to  ^ve  in  their  reasons  to 
the  effect  the  affair  may  be  cognosced  by  the  presbytery,  at  whose 
judgment  and  by  whose  determination  the  calling  and  entry  at  a 
minister  is  to  be  ordered. 

Now  it  is  clear  that  calling  here  means  nothing  else  than  what 
is  equivalent  to,  and  was  now  put  in  place  of,  the  presentation  by 
the  patron.  Application  by  the  eldership  and  heritors  of  the  parish 
for  the  caU  and  choice  of  a  minister,  is  to  be  made  to  the  presbytery, 
within  six  months  of  the  vacancy.  In  the  case  of  royal  burghs,  it  is 
said  '^  the  call  shall  be  by  magistrates,  town-council,  kirk-session,  and 
^  heritors  of  the  landward  parish  ;^  and  in  the  clause  about  the  600 
merks,  it  bears,  ^'  aUowing  in  the  mean  time  the  heritors  and  kirk- 
^'  session  to  call  the  minister  conform  to  this  act."  And  the  act 
1693«  c.  6,  requires  the  oath  of  allegiance  and  the  assurance  to  be 
taken  *^  by  all  the  heritors  voting  in  the  calling  of  ministers.*^  The 
hmtors  and  elders  are  to  name,  that  is,  choose  tne  minister,  and  pro- 
pose him  to  the  congregation ;  their  approbation,  however,  is  not 
a  necessary  step  to  his  admission,  for  should  they  disapprove,  un- 
less their  reasons  are  judged  sufficient  by  the  presbytery,  the  nomi- 
nation by  the  heritors  and  elders  is  still  to  take  effect.  This  is 
plainly  the  provision  of  the  act. 

I  think  it  is  of  great  importance,  even  if  we  adopt  the  viewis  of 
the  defenders,  to  attend  to  the  form  which  was  observed  in  calling 
and  admitting  a  minister  under  this  act.  Perhaps  I  attach  more 
importance  to  the  practice  of  the  Church  througnout>  fcnr  the  de- 
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cision  of  this  case,  than  it  justly  ought  to  have,  from  the  ignorance 
under  which,  I  must  with  shame  acknowledge,  I  laboured  as  to 
the  history  and  constitution  of  the  Church  of?  Scotland,  after  it 
became  Precfbyterian,  tiU  I  was  called  -upon  to  ooRGider  this  ques- 
tion. But  as  I  think  I  have  obtained  considerable  light  from  my 
study  of  the  proceedings  of  the  Church,  and  have  arrived  at  a 
conclusion  far  more  satisfactory  to  my  own  mind  than  I  other- 
wise could  have  done ;  this  must  be  my  apology  for  dwelling,  I 
fear  with  what  will  be  thought  unnecessary  minuteness  and  conse- 
quent tediousness,  on  what  others  may  consider  of  little  value,  as 
having  been  long  well  known  to  them. 

Pardovan'^s  Collections  were  published  in  1707:  this  book  was 
approved  of  by  the  General  Assembly,  and  it  is  the  authoritative 
standard  of  the  practice  of  the  Church,  and  it  gives  this  as  the  form 
of  procedure  of  chusing  a  minister  under  this  act : — 

Application  is  first  to  be  made  by  the  heritors  and  elders  to  the 
presbytery,  (B.l.T.  1.  8  3.)and  they  appoint  one  of  their  number  to 
intimate  a  meeting  of  the  electors  on  a  certain  day,  in  order  to  the 
election  of  a  fit  person  to  supply  the  vacancy.  (§  6.)  On  that  day  the 
minister  appointed  **  to  moderate  at  the  eleciiorff  having  ended 
*^  sermon  and  dismissed  the  congregation,  except  those  concerned, 
^*  is  to  open  the  meeting  of  electors  with  prayer ;  and  thereafter 
**  they  proceed  to  vote  the  person  to  be  their  minister  as  they 
*•  are  called  upon  by  the  session-clerk  ♦  ♦  ♦  which  vote  be- 
**  ing  taken  and  marked,  the  moderator  is  to  pronounce  the  mind  of 
<^  the  meeting  that  a  call  be  given  to  the  person  named,  which  the 
^<  clerk  is  to  have  ready  drawn  up,  to  be  read  and  signed  by  them 
**  in  presence  of  the  moderator.*" 

The  form  of  a  call  to  a  minister  given  by  Pardovan  (§  7.),  by 
which  the  heritors  and  elders,  and  magistrates  (if  it  be  a  burgh), 
*^  invite,  call,  and  intreat  him  to  undertake  the  office  of  pastor 
<*  among  us,"  is  plainly  equivalent  to  a  presentation,  adapted  to 
the  circumstance  of  the  electors  being  a  portion  of  the  congrega* 
tion  to  whom  he  is  to  minister.  Thereafter  the  moderator  is  to  attest 
that  he  did  moderate  at  the  meeting  of  electors  (§  8.),  and  that 
the  majority,  or  all  present,  made  choice  of  Mr  A.  B.  to  be  their 
pastor ;  and  this  He  presents  to  the  presbytery  at  their  next  meet* 
mg,  who  grant  their  concurrence,  if  they  see  no  ground  to  delay  or 
refuse  it.  Now  observe  he  says  nothing  about  the  people  or  about 
the  person  chosen  being  proposed  to  them  and  approved  or  disap- 
proved. It  is  merely  the  call  by  the  electors  which  the  minister 
attests. 

As  yet,  so  far  as  it  appears  from  Pardovan,  the  person  elected 
is  not  proposed  to  the  congregation  to  be  approven  or  disap- 
proven.  The  person  invited  and  called  is  taken  on  trials  by  the 
presbytery,  and  when  approved  of  and  judged  qualified  to  be  a 
minister  of  the  gospel,  and  fit  to  be  pastor  of  the  congregation, 

X  % 
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the  presbytery  resolve  to  proceed ,  unless  soinething  occur  which 
may  justly  impede  the  same,  (§  18.),  ^^and  therefore  do  hereby  eive 
<*  notice  to  all  persons,  especially  the  members  of  the  congregation, 
"  that  if  any  of  them  have  any  thing  to  object  why  Mr  A.  B. 
^'  should  not  be  admitted  pastor  here,  they  may  repair  to  the 
**  presbytery,  which  is  to  meet  at  the  day  of  ,  with  cer- 

**  tification  that  if  no  person  object  any  thing  that  day,  the  pres- 
*•  bytery  will  proceed  without  further  delay." 

These  are  the  words  of  the  edict  which  is  read  in  the  church, 
and  affixed  to  the  church-door  of  the  parish  ;  and  this,  probably, 
was  all  that  was  meant  by  the  framers  of  the  act  1690,  c.  9Sj  since 
this  was  the  practice  which  followed  upon  it  as  described  by  Par- 
dovan.  The  presbytery  meet  at  the  church  on  the  day  specified, 
and  receive  the  execution  of  the  edict.  Then  the  presbytery  is 
to  order  their  officer  (8  ]9.)s  three  several  times,  at  the  most 
patent  door  of  the  church,  to  give  notice  that  if  there  be  any  there 
who  has  anything  to  object  aminst  the  person  called  his  being  their 
minister,  they  may  come  and  do  it  to  the  presbytery,  with  certifi- 
cation as  in  the  edict. 

If  there  be  no  material  impediment  found  (§  20.),  the  presby- 
tery is  to  name  a  convenient  day  for  their  meeting  to  ordain  tne 
candidate  at  the  church  of  the  congregation  to  which  he  is  to  be- 
long. 

Such  are  the  steps  of  procedure  mentioned  by  Fardovan  for  the 
choosing  and  inducting  of  a  minister  under  the  act  1690. 

As  I  think  it  is  of  the  utmost  importance  throughout  every  stage 
of  this  inquiry  to  attend,  not  so  much  to  the  declarations  as  to 
the  practice  of  the  Church,  I  beg  to  refer,  in  further  illustration 
of  this  matter,  to  the  proceedings  m  the  appointment  of  a  minister 
to  Falkirk  in  1695,  as  appearing  in  the  records  of  the  Fresbytery 
of  Linlithgow,  given  by  Sir  Jonn  Connell,  as  the  mode  of  filling 
up  churches  between  1690  and  171 SS.  f  App.  No.  8S.  to  Connell 
on  Farishes.) 

25<A  September  1696. — The  presbytery  appoint  Mr  John 
Brand  to  supply  Falkirk  on  Sabbath  come  eight  days ;  and  upon 
a  commission  from  the  session  thereof,  to  intimate  a  meeting  of  all 
concerned  to  meet  and  commune  anent  the  subscribing  a  call  to  a 
minister. 

Bth  November  1695. — "  Upon  a  commission  from  the  session  of 
"  Falkirk  to  R.  H.,  appointing  him  in  their  name  to  desire  the 
^^  presbytery  to  send  one  of  their  number  to  moderate  in  a  meet- 
**  ing  of  heritors  and  elders  of  that  parish,  appointed  to  meet  on 
**  19th  inst.,  in  order  to  the  settling  of  a  minister  amongst  them,"" 
one  is  appointed  to  supply  the  parish  on  Sunday  and  to  preach  on 
Tuesday  19th,  and  *'  after  sermon  oversee  a  call  subscribed  by  all 
««  concerned  to  a  minr  for  that  parish.^' 

^Oth  November  1696. — "  The. presbytery  having  considered  a 
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*'  commission  from  the  session  of  Falkirk  to  R.  R.,  one  of  their 
*^  number,  mentioning  the  cause  why  the  parish  was  not  ripe  at 
**  their  last  meetine^  to  subscribe  their  call/'  a  new  appointment  is 
made  to  preach  and  oversee  a  call  subscribed  on  Sd  December. 

4rfA  December  1695. — "  Mr  J.  S.  having  reported,  that  accord- 
<'  ing  to  appointment  he  had  supplied  Falkirk  and  had  overseen 
*<  their  call  subscribed, — compeared  R.  E.,  bailie  in  Falkirk, 
^^  with  several  of  the  heritors  and  elders  of  the  said  parish,  by  com- 
**  mission  from  the  rest  of  the  heritors  and  elders  thereof,  who 
"  presented  a  call  from  the  said  parish  to  Mr  W.  B.  (indorsed 
"  by  the  said  Mr  J.  S.),  with  the  reasons  thereof  for  transporting 
^^  him  from  Mid-Calder ;  which,  after  public  reading,  was  sus- 
*^  tained  as  orderly  proceeded •'' 

Mr  W.  B.,  and  his  parish  of  Mid-Calder,  are  appointed  to  be 
summoned  to  be  here  next  presbytery  day  to  receive  the  said  rea- 
sons of  transportation.  No  appointment  is  made  as  to  the  pa- 
rish of  Falkirk.  The  people  are  not  invited  to  approve  or  disap- 
prove of  the  call,  which  is  given  by  the  heritors  and  elders  only. 

The  Presbytery  at  a  subsequent  meeting  referred  the  business 
of  the  transportation  to  the  Synod. 

9nth  May  1696.— An  act  of  the  Synod  transporting  Mr  W.  B. 
to  Falkirk  is  produced  to  the  presbytery.  Mr  A.  B.  is  appointed 
to  preach  at  Falkirk  and  intimate  Mr  W.  B's.  edict,  in  order  to 
his  being  settled  minister  there. 

Linlithgow  Church,  nth  Jum  1696— Mr  W.  B/s  edict  be- 
ing returned  duly  execute,  as  the  execution  thereof  under  Mr  C. 
B.'^s  hands  bears  ;  ^^  which  being  three  times  publicly  called  (the 
^^  doors  being  casten  open),  and  none  compearing  to  make  any  ob- 
^*  jection  against  the  said  Mr  W*  B.'*s  admission  to  be  minister  of 
*^  the  said  parish  of  Falkirk,^  Wednesday;  Ist  July  next,  is  ap- 
pointed for  his  admission,  and  Mr  J.  S.  to  preach  on  ^th  June 
at  Falkirk,  and  intimate  the  admission  before  the  congregation. 

Falkirk  Church,  lit  July  1696.— «  Mr  W.  B.  was  solemnljr, 
^^  publicly,  and  actuallv  admitted  and  received  in  and  to  the  mi- 
*^  nisterial  and  pastoral  office,  in  and  of  the  said  flock  and  parish 
*'  of  Falkirk,  by  giving  him  the  right  hand  of  fellowship,  accord- 
^  ing  to  the  order  of  the  Church ;  and  also  many  of  the  heritors, 
<<  elders,  and  others  of  the  congregation  present  accepted  of  him 
"  as  their  minister.^ 

This  is  the  Presbyterial  procedure  as  given  from  the  records  of 
presbytery  ;  but  to  see  the  whole  action,  it  is  necessary  to  attend 
to  the  proceedings  of  the  kirk-session  in  the  sessional  records.  On  Sd 
December  1695,  the  minute  bears,  ^^  The  same  day  the  session  con- 
<^  sidering  that  this  day  the  heritors  and  elders  did  meet,  and  that 
«(  after  Mr  J.  S.,  moderator  to  the  meeting,  had  signified  to  them, 
<«  that  according  to  their  desire  he  was  sent  to  oversee  their  elect- 
<«  ing  and  choosing  of  a  minister,  and  a  call  subscribed  to  whom 
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*<  they  would  pitch  upon,  if  they  were  ripe  for  the  same;  and  ii>- 
**  terrogated  whom  they  would  nominate  and  choose,  nominated 
^<  and  elected  Mr  W.  B.,  minister  of  the  gospel  at  Mid-Calder, 
<^  without  a  contrary  vote,  to  be  their  minister,  and  did  draw  up  and 
«•  subscribe  a  call  to  the  said  Mr  W.  B.  The  session,  therefore, 
^*  nominate  and  appoint  R.  H.,  (and  five  other  members  of  session,) 
"  to  attend  the  Presbytery  of  Linlithgow  on  Wednesday,  and  pre- 
^*  sent  to  them  the  foresaid  call,  with  the  reasons  thereof. 

<^  The  session  continue  their  recommendation  to  intimate  their 
**  desire  to  the  congregation.^ 

Such  is  the  statement  of  the  proceedings  of  this  important  meet- 
ing in  the  kirk-session  records.  It  is  a  meeting  of  the  heritors  and 
elders  atone ;  the  congregation  is  not  present.  They  choose  a 
minister  and  subscribe  a  call  to  him,  and  appoint  it  to  be  presented 
to  the  presbytery  next  day. 

The  appointment  to  intimate  to  the  oongresation  their  desire  to 
have  Mr  W.  B.  appointed  minister  at  Falkirk  is  continued ;  that 
is,  the  recommendation  to  intimate  it  to  the  congregation  is  de- 
layed, as  I  understand. 

The  presbytery,  as  we  have  seen,  receive  the  call  on  4th  De- 
cember, sustain  it,  and  proceed  immediately  to  summon  the  parish 
of  Mid.Calder.  The  recommendation  by  the  session  about  inti- 
mating the  election  to  the  congregation  is  not  so  much  as  reported 
to  them.  The  presbytery  do  not  stop  in  their  proceedings  till  this 
has  been  done.  Witn  these  proceedmgs  at  present  the  congrega- 
tion have  no  concern.  Their  assent  or  dissent  will  be  called  for 
afterwards. 

*'  \5th  December  1695.— The  elders  reported  that  they  had  at- 
^  tended  the  presbytery  and  presented  the  call  and  the  reasons 
**  thereof,  and  that  citation  had  been  given  to  the  ministers  and  pa- 
''  rish  of  Mid-Calder."    It  is  then  added, 
"  The  session's  desire  was  intimat." 

The  choice  of  the  heritors  and  elders  is  only  now  intimated  to 
the  congregation.  Nothing  is  done  upon  it,  as  if  it  were  necessary 
lo  ascertain  whether  he  is  approven  or  disapproven  by  them.  The 
intimation  is  simply  made,  and  if  they  disapprove  they  will  take 
their  own  measures  for  stating  their  objections  to  the  presbytery ; 
and  at  all  events,  will  be  called  upon  to  do  so  by  the  edict,  after 
the  approbation  of  the  presbytery  has  been  given,  and  prior  to  his 
ordination  and  settlement 

Sir  John  Connell  also  gives  the  proceedings  of  the  same  presby- 
tery, in  the  election  of  a  minister  to  Ecclesmachen  in  1694,  and  to 
Linlithgow  in  1700 ;  and  in  neither  of  them  is  any  formal  intima- 
tion of  the  election  of  the  minister  mentioned  as  having  been  made 
to  the  congregation  as  part  of  the  procedure  the  presbytery  were 
bound  to  inquire  about  or  attend  to,  till  the  edict  is  served.  It  is 
worth  noticing,  that  in  forwarding  the  steps  for  the  callmg  and  ad. 
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mUnon  io  the  latter  caae,  Walter  Stewart  of  Pardovan  appears  by 
oommifisioD  from  the  heritors,  along  with  the  Provost  by  commia- 
eion  from  the  Town-Council  of  XiinTithgow,  and  two  elders  by  com* 
mission  from  the  kirk-session.  These  are  the  parties  who  give  in 
the  call,  although  along  with  it  there  is  ^*a  paper  called  adl^ence 
of  the  heads  of  families  of  the  said  parish  to  the  call/^  But  it  16 
the  call  which  is  sustained,  the  call  or  invitation  by  the  heritors 
and  elders,  what  is  equivalent  to  the  presentation  by  the  piatron, 
in  which  the  people  do  not  interfere,  although,  in  one,  but  in  one 
only,  of  these  three  instances,  an  adherence  is  given  in  by  them  at 
this  stage  of  the  proceedings.  It  is  not  at  this  period  that  they  are 
called  on  to  state  ol:yections ;  it  is  after  the  trials  onbr  when  the 
edict  is  formally  served,  and  all  invited  to  object  I  do  not  pro- 
fess to  be  so  intimately  acquainted  with  the  details  of  pracUce 
throughout  the  Church  as  to  be  able  to  affirm  that,  in  not  one  of  the 
many  presbyteries  in  the  Church,  a  different  form  of  procedure 
was  adopted ;  at  the  same  time,  I  know  of  no  contrary  practice;  and 
I  give  the  above  as  the  authoritative  rule  prescribed  by  the  great 
formulist  of  the  Church,  and  verified  by  what  is  ^ven  b^  Sir  John 
Connell  as  a  specimen  of  the  practice  observed  m  elections  of  mi- 
nisters under  the  .act  1690.  I  shall  afterwards  have  occasion  to 
riiew,  tliat  under  the  Directorie  1649,  which  the  framers  of  this  act 
probably  had  in  their  eye  at  the  time,  the  approbation  or  disap- 
probation of  the  pec^le  was  often  given  exactly  at  the, same  .period 
in  the  constitution  of  the  pastoral  relation,  tha(  is,  after  the  trials 
by  the  presbyterj^,  and  previous  to  ordination. 

But  It  is  most  important  to  observe,  that  the  only  preabyterial 
act,  in  callioff  upon  the  people  to  interfere,  is  by  the  edict,  and  it  is 
at  the  periodin  the  preparatory  steps  just  prior  to  ordination,  that 
that  writ  is  served ;  and  the  presbytery  does  not  appoint  one  of  their 
number  to  see  the  choice  of  the  minister  intimated  to  the  congrega- 
tion, nor  require  him  to  moderate  in  that  act,  nor  to  collect  the  as- 
sentsor  dissents, nor  report  them  to  the  presbytery.  With  all  this  the 
presbytery  has  no  concern.  It  is  the  kirk-session  who  intimate  the 
choice.  But  at  whatever  time  dissent  or  disapprobation  was  given, 
it  is  quite  clear,.and  that  is  the  material  pointy  that  objections  must 
be  special,  and  proved  to  the  satisfaction  of  the  presbytery.  A 
power  to  dissent,  without  assigning  any  reason,  was  nether  now, 
nor  at  any  previous  period  in  the  history  of  the  Church,  ever 
dreamt  of. 

This  b  distinctly  stated  by  Sir  H.  Moncreiff,  a  most  competent 
authority,  to  be  the  meaning  of  the  act :  *^  The  congregation  had 
no  power  of  rejection  without  substantiating  reasons,  which  the 
presbytery,  and  (on  appeal),  the  superior  courts,  were  to  pronounce 
sufficient^     (  Appendix  to  Life  of  Dr  Erskinc,  p.  85.) 

Sudi  continued  to  be  the  law  and  practice  of  the  Church  till  the 
act  10th  of  QueenAnne  was  passed,  SSd  May  1713;  for  there  is 
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no  act  of  Assembly  (if  that  were  enough)  introdueing  any  change ; 
and  the  overture  1711,  referred  to  in  pursuer^s  Case,  p.  52,  pro- 
ceeds upon  its  still  beioe  the  duty  of  objectors  to  give  in  special 
objections.  I  may  notice  m  passing,  that  when  the  act  of  Assembly, 
SSd  May  1711,  speaks  of  calls  in  the  questions  to  be  put  to  minis- 
ters before  ordination,—**  Have  you  used  any  undue  methods, 
either  by  yourself  or  others,  in  procuring  this  call,"  (Feterkin, 
v.  S,  p.  176)  ;  which  was  noticed  as  a  proof  of  the  popular  call  co- 
existing with  a  patron'^s  presentation  at  that  time,  this  is  a  mistake ; 
the  caU  here  alluded  to  is  the  call  by  the  heritors  and  elders,  under 
the  act  1 690,  because  this  act  of  Assembly  is  just  one  year  prior  in 
date  to  the  actof  Queen  Anne,  which  restored  patrons  to  th^  ancient 
riffht,  abolishing  Uie  call  which  had  existed  unce  1690.  In  short,  the 
ctul  by  the  heritors  and  elders  existed  at  the  date  of  this  act  of  As- 
sembly, but  not  a  presentation,  and  it  is  the  call  there  alluded  to. 

By  the  act  of  Queen  Anne,  <*  the  right  of  patrons  to  presentatioii 
*<  of  ministers  to  churches  is  restored,  settled  fuad  confirmed  to  them,^ 
and  the  duty  of  the  presbytery  is  no  longer  prescribed  to  them  to 
oversee  the  calling  and  entering  ministers ;  but  after  1st  May  1712, 
it  was  declared  lawful  for  her  Majesty,  and  every  other  person  who 
has  right  to  any  patronage  of  any  church,  to  present  a  qualified 
minister ;  *^  and  the  presbytery  of  the  respective  bounds  shall  and 
^  is  her  Ay  obliged  to  receive  and  admit  in  the  same  mannw,  such 
^^  qualified  person,  minister,  as  shall  hepreeenUd  by  the  respective 
'^  patrons,  as  the  persons  or  ministers  preserUed  before  the  rndking 
<*  of  this  act  ought  to  have  been  admitted.*" 

when  the  act  says  that  dke  minister  presented  by  the  patron 
shall  be  received  and  admitted  as  the  persons  presented  before  the 
making  of  this  act  were  admitted,  what  is  its  meaning  ?  Is  it  that 
as  patronage  was  now  restored,  the  practice  as  to  the  admissioD  of 
a  minister  during  the  subsistence  of  patronaee,  when  only  a  pre> 
sentation  was  given,  or  the  candidate  would  be  presented  to  the 
benefice,  should  be  followed ;  or  are  we  merely  to  look  to  the  prac- 
tice immediately  before  the  making  of  this  act  ?  Now  it  must  be 
observed,  that,  as  already  noticed,  the  act  1690  never  speaks  of  a 
presentation  by  the  heritors  or  dders ;  it  is  termed  the  call  and 
choice  of  a  minister  by  them ;  and  in  this  act  also,  the  call  under 
the  act  1690,  and  the  presentation  of  a  minister  by  a  patron,  are 
uniformly  contrasted.  Observe  liow  steadily  this  is  done:  the 
preamble,  after  statinfir  that  of  old  the  presenting  of  ministers  did 
oelong  to  patrons  untu  the  act  anent  patronages,  when  the  presen- 
tation was  taken  from  patrons,  and  for  a  sum  of  money  to  be  paid 
by  the  heritors  and  hferenters,  patrons  were  to  renounce  their 
light  of  presentation,  goes  on  thus : — And  whereas  that  way  of 
calling  ministers,  introduced  by  the  above  act,  has  produced  heats 
and  mvisions  among  those  by  the  said  act  authorized  to  caU  minis, 
ters,  therefore  the  said  act  is  repealed  in  so  far  as  relates  to  the 
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presentation  of  ministers,  and  the  right  of  patrons  to  the  presenta- 
tion of  ministers  to  churches  is  restored ;  so  that  when  the  act  171S 
refers  to  the  manner  in  which  persons  presented  before  the  making 
of  this  act  were  admitted,  we  must  go  back»  I  think,  to  that  period 
befoie  the  act  when  presentations  took  place,  that  is  the  period 
prior  to  1690.  The  object  was  to  restore  patrons  to  their  ancient 
rights,  which  had  been  taken  away  by  the  act  1690 ;  and  it  was 
most  natural  to  refer  to  the  practice  while  patronage  existed,  as 
the  model  for  what  should  now  take  place  again  when  it  was  re* 
stored.  Accordingly,  this  is  the  view  taken  of  it  by  a  lawyer  of 
great  eminence  in  his  day,  who  had  much  practice  in  the  Church 
courts,  and  who  was  well  versed  in  Church  law.  For  I  find  that  in 
a  pamphlet,  ^[ititled  Thoughts  of  a  Layman  concerning  Patronage 
and  Presentations,  written  by  Crosbie,  1769,  after  Quoting  the 
passage  in  the  act  171 S,  to  which  I  have  alluded,  he  adas,  ^^  Hence 
**  the  settlements  of  churches  and  the  powers  of  patrons  were 
^*  brought  back  to  the  same  footing  on  which  they  had  stood  before 
^^  the  act  1690,  that  is  to  say,  the  old  statutes  were  made  the  rule.^ 
This  clearly  must  have  been  the  view  of  this  statute  then  held  by 
the  anti-patronage  party.  It  also  is  the  opinion  of  Bankton^  to 
which  I  shall  afterwards  allude.  To  give  it  a  different  mean- 
ing is  quite  a  modem  notion.  The  period  before  171^,  when 
ministers  were  presented  bv  patrons,  was  from  the  Beformation 
down  to  1649,  and  from  IwO  to  1690.  Now  there  cannot  be  a 
doubt  that  during  both  those  periods  in  the  history  of  the  Church, 
durinff  which  patronage  subsisted,  the  people  never  interfered  in 
the  admission  of  a  minister  till  they  were  invited  to  do  so  by  the 
edict,  and  the  effect  of  the  invitation  thus  ^ven  was  only  to  object 
to  the  presentee^s  life  and  doctrine,  after  his  trials  by  the  presby- 
tery have  been  sustained.  Such  a  thing  as  a  call  by  the  people, 
or  moderating  in  a  call,  is  never  heard  of. 

I  cannot  say  that  I  have  been  able  to  discover  how  far  this  is  either 
admitted  or  disputed  on  the  part  of  the  defenders.  I  listened  during 
the  pleadings  with  deep  attention,  in  the  hope  of  having  the  history 
of  the  popular  call  elucidated ;  but  I  thought  there  was  a  great 
vagueness  in  the  statements  of  the  learned  counsel,  as  there  was 
litUe  more  than  the  assertion  that  it  was  immemorial  in  the  Church, 
and  the  initiatory  step  in  constituting  the  spiritual  relation  between 
the  pastor  and  his  flock.  But  I  trust  I  shall  be  able  to  prove  the 
statement  I  have  made«  that  it  was  unknown  while  patronage  ex- 
isted either  in  Presbyterian  or  Episcopal  times;  at  present  I  as^ 
Bume  this ;  and  therefore  if  the  direction  of  the  act  be,  that  on  a 
presentation  a  minister  is  to  be  received  and  admitted  as  during 
the  times  of  patronage  formerly,  the  interference  of  the  people  is 
not  sanctioned  till  the  edict  invite  them. 

But  suppose  this  most  reasonable  interpretation  of  the  act  not, 
adopted,  and  that  we  are  to  regard  it  as  referring  to  the  practice  im- 
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mediately  befcnne  this  act,  that  is,  from  1690  to  1712,  then,  aocx>ra- 
ing  to  Pardovan,  on  the  call  being  subscribed  by  the  electors,  (die 
heritors  and  dders,)  and  given  in  to  the  presbytery,  they  did  not  ap- 
point one  of  their  numfa^  to  moderate  in  a  call  hj  the  congrega- 
tion, nor  to  receive  assents  or  dissents :  they  sustamed  the  call  i)y 
the  electors,  took  the  person  called  or  invited  on  (rials,  and  on 
finding  him  qualified,  issued  an  edict  and  served  it  at  the  church, 
calling  upon  all  to  object  if  they  have  any  thing  to  urge  why  the 
person  chosen  should  not  be  admitted  pastor  of  that  congregation. 
Hence  as  the  presentation  by  the  patron,  in  terms  of  the  act  171S, 
again  just  supplied  the  place  of  the  call  by  the  heritors  and  elders, 
which  in  1690  had  been  substituted  for  it ;  and  as  on  this  call 
being  abolished  with  the  right  of  which  it  was  the  exercise,  when- 
ever  a  patron  presented  a  qualified  person,  the  presbytery  was 
bound  to  receive  and  admit  him  in  the  same  manner  as  the  person 
elected  and  presented  by  the  heritors  and  elders  had  been ;  and  as, 
on  sustaining  their  call,  he  was  to  be  taken  forthwith  on  trial,  and 
not  till  the  edict  was  served  was  the  congregation,  by  any  pres- 
byterial  act,  invited  to  approve  or  disapprove,  and  if  they  disap- 
prove, their  reasons  were  to  be  given  in  and  cognosced  upon  by  the 
judgment  and  determination  of  the  presbytery  ;  so  now  the  same 
course  should  have  followed  exactly  on  the  presentation  by  the 
patron.  There  is  clearly  no  warrant  either  in  the  act  1690  or  in 
this  act,  nor  in  the  practice  following  upon  the  former  of  these 
statutes,  for  any  call  by  the  congregation  at  large  or  heads  of  fa- 
milies, as  a  step  in  the  admission  of  a  minister  into  a  benefice,  or 
the  constitution  of  the  pastoral  relation  between  the  pastor  and  his 
flock,  and  it  does  seem  singular  how  this  form  should  have  been 
introduced.     It  seems  to  have  been  in  this  way :— - 

It  is  said  that  for  some  time  after  the  act  of  Queen  Anne 
was  passed  reviving  the  law  of  patronage,  the  right  was  not  much 
exercised  by  patrons.  Now,  as  the  heritors  and  elders  had  no 
longer  the  right  to  call  a  minister,  if  the  patron  did  not  present 
one,  the  congregation  was  the  only  party  within  the  six  months 
who  could  move  in  this  matter,  as  theJtM  devot^Uum  did  not  take 
place  till  after  this  period.  Upon  an  application  from  members  of 
the  congregation,  where  the  patron  was  not  to  interfere,  it  was  na- 
tural for  the  presbytery  to  follow  the  former  practice,  and  appoint 
a  call  to  be  moderated  ;  those  who  were  to  ffive  the  call  beine  now 
the  congregation,  jnstead  of  the  heritors  and  elders  only ;  and  as  it 
was  to  serve  the  same  purpose  as  the  call  authorised  by  the  act 
1690,  it  of  course  obtained  the  same  name,  and  took  the  same  order 
in  the  admission  of  their  minister,  and  was  truly  the  first  step  to- 
wards constituting  the  pastoral  relation,  since  the  patron  waivedQus 
right  to  present,  and  left  the  congregation  to  take  his  place  in  this 
matter.    This  was  quite  natural,  and  a  very  simple  way  of  supply. 
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ing  the  failure  on  the  part  of  the  patron ;  it  was  a  substitute 
for  the  exercise  of  his  right.  But  as  it  was  in  consequence  of  a 
failure  on  the  part  of  the  patron  to  attend  to  the  spiritual  wants  of 
the  congregation,  it  seems  very  plain,  that,  when  there  was  no 
failure  on  tne  part  of  the  patron,  and  when  he  presented  a  quali- 
fied person  t6he  minister,  there  was  no  room  for  the  call  of  the 
congregation ;  the  substitute  for  the  presentation  could  not  appear 
along  with  it,  or  compete  with  it,  or  even  concur  with  it ;  and  as 
there  was  no  act  of  the  Church  requiring  it  in  such  circumstances, 
(supposing  such  a  legislative  measure  within  the  power  of  the 
Church),  for  no  act  of  Assembly  has  been  pointed  out  as  author 
rising  or  requiring  a  call  along  with  a  presentation,  it  was  admitted 
without  any  warrant,  and  was  illegal,  as  being  contrary  to  what 
was  clearly  intended  by  the  act  1712. 

And,  accordingly,  although  this  may  be  the  origin  of  the  prac^ 
tice,  it  is  quite  clear  that  it  was  not  held  by  the  civil  court  or  our 
institutional  writers  to  be  a  legal  or  necessary  step  in  the  induction 
of  a  minister  when  presented  by  a  patron.  Erskine  treats  of  pa* 
tronagc  at  some  length,  (B.  1,  t.  5,  §  50) ;  and  although  it  is  well 
known  that  he  was  the  friend  and  correspondent  of  Wodrow  the 
Church  historian,*  who  grieves  so  much  over  the  evils  of  patronage, 
80  that  he  would  not  have  failed  to  recognise  this  right  in  the  people 
ao  materially  affecting  the  right  of  patronage,  if  it  really  had  been 
sanctioned  by  law  or  usage  at  the  time  he  wrote,  yet  ne  says  not 
one  word  which  can  imply  any  such  privilege  being  interposed  be- 
tween the  presentation  and  admission.  I  shall  afterwards  notice  a 
rather  remarkable  incident  in  his  own  parish  of  Carnock,  which 
must  have  brought  this  matter  most  forcibly  under  his  notice. 

Bankton,  however,  does  treat  of  it,  and  his  opinion  as  to  a  popular 
call  is  clear.  He  says,  (B.  2,  U  8,  §  68),  ^'  The  late  statute  bears, 
*^  That  the  presbytery  is  obliged  to  receive  and  admit  the  person 
^'  presented,  in  the  same  manner  as  persons  presented  before  the 
^*  making  of  the  act  ought  to  have  been  admitted.  Now,  by  the 
'^  act  1690,  the  person  named  or  presented  by  the  heritors  and  elders 
*^  bdioved  to  be  proposed  to  the  congregation  to  be  approved  or  dis- 
<<  approved  by  them,  and  if  they  disapproved,  the  presbytery  were 
<^  to  cognosce  and  determine  therein ;  it  may  therefore  be  doubted 
*^  wliether  that  method  may  still  be  followed.^  Bankton  argued  as  if 
die  act  1690  may  not  have  been  repealed,  so  far  as  regards  pro- 
posing the  presentee  to  the  people.  He  had  not  adverted  to  the 
Eractice,  but  imagined  that  the  person  named  or  chosen  by  the 
eritors  and  elders  wa^  proposed  to  the  congregation  immediately 
on  being  chosen  by  them,  so  that  their  approbation  or  disapproba- 
tion was  simultaneous  with,  and  reported  to  the  presbytery  with 

*  See  Letter  to  Mr  John  Erskine  1718,  in  Appendix  to  Bums*  Memoir  of 

Wodrow. 
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the  call.  But  he  rejeets  the  notion  that  the  presentee  required  the  ap- 
proval of  the  people  at  this  stage.  For  he  proceeds  thus, — "  I  con- 
**  ceive  neither  people  nor  presbytery  can  obstruct  the  settlement, 
**  except  upon  oojections  to  the  presentee's  life  or  doctrine,  and  that 
<<  the  method  in  the  act  1690  js  not  now  the  rule.  .  The  manner 
<*  mentioned  in  the  British  statute  must  be  that  which  took  place 
**Jbrmerh/  when  patrons  had  the  right  of  presentation^  they  being 
**  restored  to  their  ancient  right ;  and  if  it  were  otherwise,  the 
"  presbytery  would  have  it  in  their  power  to  set  aside  the  presen- 
**  tation,  upon  suggestions  from  the  people,  wliich  was  not  intend- 
'<  ed ;  nor  did  such  method  take  place  when  the  patrons  presented 
*'  in  the  purest  times  of  presbytery^  He  seems  to  have  supposed, 
that,  unaer  the  act  1690,  the  presbytery  could  have  set  aside  the 
presentations  before  taking  the  presentee  on  histrials,on  suggestions 
from  the  people,  and  therefore  thinks  the  act  in  this  respect  is  not 
to  be  observed,  because  this  could  only  exist  when  patronage  was 
abolished,  and  patronage  could  not  be  said  to  be  revived  if  this  still 
continued  to  defeat  its  operation.  I  think,  however,  that  even  if 
we  are  to  look  at  the  act  1690  as  the  rule  for  the  duty  of  the  pres- 
bytery in  the  admission  of  a  minister,  and  if  the  same  procedure  is 
to  be  observed  as  under  the  act,  only  substituting  the  patron^s  pre^ 
sentation  for  the  call  by  the  heritors  and  elders,  as  nothing  then 
intervened  between  the  call  and  the  trials  of  the  expectant,  so  no- 
thing should  intervene  now  between  the  presentation  and  the  trials, 
and  certainly  not  a  call  by  the  people,  which  Bankton  holds  is  no 
step  in  the  admisson  of  a  minister.  Bankton  wrote  in  1752,  and 
he  was  well  entitled  to  hold  this  opinion,  as  it  had  been  observed  on 
the  bench  in  the  Dunse  case  1749*  (M.  p.  9918),  that  "  the  mode- 
<<  ration  of  a  call  was  not  prescribed  by  the  law  ;"  and  a  proceed- 
ing in  the  General  Assembly  at  this  time,  to  which  I  shall  advert 
afterwards,  must  have  satished  him  that  the  Church  did  not  hold 
a  concurrence  by  a  majority  necessary,  if  the  presentee  had  every 
other  qualification* 

Nothing,  I  think,  but  a  conviction  that  this  was  truly  the  state 
of  the  law,  could  have  influenced  the  General  Assembly  to  adopt 
the  course  which  they  followed.  They  did  not  hold  themselves 
entitled  to  enact  that  a  call  was  necessary  as  well  as  a  presentation 
by  the  patron ;  on  the  contrary,  I  think  they  are  distinctly  con- 
trasted in  two  acts  of  Assembly  in  1758  and  1766,  (Peterkin,  v. 
S.  p.  113)  ;  still  less  did  they  conceive  they  had  power  to  intro- 
duce a  regulation  which  should  give  the  right  to  veto  the  presentee 
arbitrarily,  and  without  assigning  any  reason  ;  but  conceiving  the 
interests  of  the  Church  affected  oy  the  act  reviving  the  rights  of 
patrons,  and  by  another  act  passed  about  the  same  time,  the  first 
statute  which  sanctioned  toleration  in  this  country,  and  it  was  only 
to  the  effect  of  allowing  Episcopal  clergymen  with  English  or  Irish 
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orders  to  open  chapels  in  this  country,  and  intended  to  be  more 
against  the  then  Nonjuring  Episcopal  Church,  than  as  encroaching 
on  the  privileges  of  the  Established  Church,  the  Commission 
petitioned  against  both  acts;  and  by  the  Assembly,  17 IS,  (Pe- 
terkin  v.  2,  p.  109)9  ^*'  the  declarations  and  representations  made  by 
'^  the  Commission  to  Queen  Anne,  against  the  acts  of  toleration  and 
*^  patronage,  are  approven  as  most  faithful  and  reasonable,  and  the 
"  representations  are  by  order  of  the  Assembly,  verbatim  inserted : 
*^  and  the  Commission  is  empowered  to  advert  carefully  to  the  con- 
^'  cems  of  the  Church  in  the  above  particulars,  and  are  ordained 
^^  to  use  all  dutiful  and  proper  means  for  obtaining  redress  of  what 
*'  is,  or  may  be  found  therein  grievous,  and  to  lay  hold  on  every 
**  fit  occasion  for  that  effect.*"  And  further,  in  1716,  "  the  Assem- 
*'  bly  approves  of  a  memorial,  setting  forth  among  other  things 
^^  the  evils  and  grievances  of  the  church  from  patronages,  and 
<^  from  the  toleration  as  it  now  stands,  and  the  said  memonal  is  put 
^<  into  the  hands  of  the  Commission,  who  are  enjoined  to  use  all 
>'  due  means  to  obtain  redress,  and  to  send  the  same  to  the  Secre- 
**  tary 'of 'State  to  be  laid  before  his  Majesty,'^  (Peterkin,  v. 
S,  p.  121).  I  believe  that  a  similar  instruction  as  to  patronage 
was  uniformly  given  for  many  years  to  the  Commission,  and  was 
finally  omitted  only  about  1784.  Now,  this  shewed  the  opinion 
of  the  Assembly  that  patronage  could  not  be  crippled  by  a  call, 
and  still  less  by  a  veto  Irom  the  people,  legally  at  least ;  and  while 
they  petitioned  the  Crown  to  sanction  a  change  in  the  law,  they, 
in  the  hope  that  this  might  be  effected,  most  unfortunately  I 
think,  in  carrying  through  settlements  by  presentations  (Sir  H. 
Moncrieff,  p.  8S),  continued  to  observe  the  oldforvM  (now  inap- 
plicable), because  it  always  kept  alive  the  notion  among  the  peo^ 
pie,  that  they  were  entitled  to  elect  their  minister  as  if  the  right  of 
patronage  had  not  been  restored.  But,  what  was  greatly  worse, 
m  preserving  the^'orm,  they  entirely  changed  the  4ub^tance. 
They  transformed  the  call  by  the  heritors  and  elders  into  a  call  by 
the  people ;  what  was  in  fact  the  presentation  by  the  electors,  they 
converted  into  a  call  by  the  congregation,  in  addition  to,  and  in 
concurrence  with,  the  presentation  by  the  patron,  which  had  again 
assumed  its  former  place  in  the  appointment  of  a  pastor,  as  a  sub- 
stitute for  the  call  which  for  a  few  years  had  displaced  it.  It  was 
thus  not  only  continued  contrary  to  the  provision  aod  plain  mean- 
ing of  the  legislature,  but,  if  it  was  to  be  operative  at  all,  it  was  en- 
tirely changed  in  its  nature  and  character.  If  the  voice  of  the  peo- 
ple concurred  with  the  presentation,  it  was  well,  and  a  most  desi- 
rable result ;  in  such  a  case,  however,  surely  quite  unnecessary, 
except  to  give  a  notion  of  a  right  which  did  not  legall  v  exist ;  but 
where  few  only  subscribed  the  call,  if  the  church  courts  had  acted  on 
the  notion  that  this  prevented  them  from  proceeding  to  take  the  pre- 
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sentee  on  trial,  this  would  have  been  controlling  the  rieht  of  pa- 
tronage, and  in  effect  abolishing  it  at  their  own  hand  and  b^  their 
own  authority,  at  the  very  time  they  were  annually  petitioning  for 
its  removal,  by  the  only  competent  power — the  Legislature.  Ac- 
cordingly, the  great  majority  of  tne  church  at  that  time,  felt  it 
their  duty  to  adhere  to  the  conditions  on  which  the  Presbyterian 
Church  had  been  sanctioned  and  estabKshed,  and  that  it  would  be 
inconsistent  with  the  character  of  a  religious  society  to  attempt  to 
(|et  rid  of  any  restrictions  upon  their  privileges,  or  the  supposed 
rights  of  the  people,  by  any  fiction  or  subterfuge ;  being  guided  also 
by  the  practical  wisdom  of  that  most  eminent  man  and  ornament  of 
the  Church,  who,  as  the  historian  of  Charles  V.  and  of  Scotland, 
was  intimately  acquainted  with  the  principles  of  the  Reformation, 
and  the  views  of  the  Reformers  both  abroad  and  in  this  country, 
the  Church  never  attempted  to  introduce  a  law  inconsistent  with  the 
legal  rights  of  patrons,  either  by  direct  enactment,  or  by  judicial 
determination.  On  the  contrary,  the  decisions  of  the  Assembly  al- 
most uniformly  supported  the  law,  where  the  inferior  judicatories 
of  the  Church  had  violated  it.  Nothing  but  the  conviction  that  they 
had  no  power  to  control  the  patron^s  right,  by  the  introduction  of 
the  congregation  before  taking  the  presentee  on  trial,  could  entitle 
them  to  do  so,  or  justify  their  proceedings,  when  ^*  the  principle  was 
*^  ultimately  avowed  and  adhered  to,  that  a  presentation  to  a  bene- 
**  fice  was  in  all  cases  to  be  made  effectual,  independent  of  the  merits 
"  of  the  call  or  concurrence.**  (Sir  H.  Moncneff,  p.  88).  Nothing 
but  the  sincere  conviction  that  such  was  in  accordance  both  with  the 
law  of  the  land  and  the  law  of  the  Church,  could  have  influenced 
them.  It  could  not  arise  from  any  dereliction  of  their  duty  in  not 
maintaining  the  supposed  rights  of  the  people,  fur  they  petitioned 
yearly  against  patronage.  But  they  were  satisfied  that  the  law  as  it 
stood,  left  for  them  nothing  but  the  necessity  of  giving  effect  to  the 
law  of  patronage,  till  an  alteration  should  be  obtained  from  the  Le- 
gislature. To  think  otherwise  would  be  the  grossest  libel  upon 
the  Church. 

But  although  during  the  period  of  more  than  a  century,  the 
Chnrch  lalx>ured  by  remonstrances  to  get  rid  of  patronage,  acting 
on  the  principles  of  Wodrow,  who,  though  no  man  could  be  more 
decided  than  he  was  on  the  ^*  unreasonableness  and  unscripturaKty** 
of  the  law  of  patronage,  **^  did  not  think  it  either  right  or  expedi- 
^  ent  to  resist  the  execution  of  the  law,  by  popular  force  or  by 
"  ecclesiastical  insubordination,**  (Memoir  of  Wodrow,  by  Bums, 
p.  5),  it  is  now  held  that  redress  was  always  within  their  power, 
to  a  certain  extent  at  least,  by  internal  regulation ;  so  that  although 
by  their  own  authority  they  could  not  abolish  patronage  (a  power 
which  at  no  period  was  ever  claimed  by  the  Ctiurch),  at  least  they 
could  give  the  people  such  a  control  over  it,  as  in  effect  to  give 
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the  right  of  nomination  to  the  heads  of  families,  or  at  least  to  let 
it  fall  to  the  Presbytery.  For  it  is  now  said  that  the  Church  has 
a  legislative  power  sufiicient  for  that  purpose,  and  that  it  is  within 
their  province  to  declare  and  enact  the  veto. 

It  18  true  the  Church  has  legislative  powers.  In  this  respect,  it 
resembles  a  corporation  or  sodetj  which  has  the  power  of  making 
bye-laws  for  its  internal  government  and  regulation.  But  the 
Church  holds  this  power  on  a  still  higher  footing,  and  in  this  re- 
spect is  altogether  unlike  an  ordinary  corporation.  A  corporation 
derives  its  existence  and  its  privileges  solely  from  the  sovereign  or 
executive  power.  The  Church  has  a  different  origin.  None  of  your 
Lordships  can  carry  your  notions  higher  than  I  do,  as  to  the  power 
of  the  Universal  or  Catholic  Church  as  a  spiritual  body,  and  inde- 
pendent altogether  of  the  State,  for  making  laws  relative  to  its 
constitution,  ceremonies,  polity,  or  confession  of  faith,  binding  on 
ita  own  members,  and  to  be  submitted  to  as  a  test  of  membership, 
and  enforced  by  ecclesiastical  discipline.  It  is  from  a  higher  source 
than  the  temporal  power  that  the  Church  derives  its  existence  and 
rights ;  no  less  than  from  that  Power  **  which  gave  Christ  to  be 
<*  Head  over  all  things  to  (i.  e.  to  the  benefit  of,  Whitby)  the 
^*  Church,  which  is  his  body.^  Yet  exalted  as  its  origin,  its  domi- 
nion is  but  spiritual,  and  its  legislative  powers  thus  far  limited ;  and 
care  must  be  taken  to  keep  their  exercise  within  such  limits  that  no 
civil  right  be  affected  by  any  law  of  this  spiritual  body,  and  obe^ 
dience  to  its  decrees  can  only  be  expected  from  itsmembera.  Butwhen 
this  independent  society  asks  not  toleration  merely  from  the  civil 
power,  biit  establishment ;  when  it  claims  tithes,  and  permission  to 
acquire  property;  demands  authority  to  levy  contributions  for  eccle- 
siastical purposes ;  requires  enforcement  of  its  decrees  in  support  of 
its  temporal  rights ;  above  all,  when  for  those  within  its  pale,  it  calls 
upon  the  State  to  sanction  its  sentences  of  excommunication  by  the 
pains  of  rebellion  (as  was  done  by  157^,  c.  58,  and  1640,  c.  15), 
and  for  those  without,  insists  that  all  other  forms  of  religion  shall 
be  put  down,  (a  claim  carried  so  high,  that  our  stern  Reformer 
loudly  denounced  it  as  a  crying  sin,  that  his  unfortunate  Mistress, 
then  only  unfortunate  in  having  been  called  to  rule  such  subjects, 
and  not  as  yet  chargeable  with  the  crimes  afterwards  imputed  to  her, 
should  enjoy  the  unmolested  privilege  of  worshipping  in  her  own  pri- 
vate chapel  after  the  manner  of  her  Fathers,  and  according  to  her 
conscience;)  or  in  the  words  of  the  oath  prescribed  to  King  James 
and  his  successive  Regents  from  the  time  of  the  Reformation,  that 
they  *^  shall  abolish  and  gainstand  all  false  religion  contrary  to  the 
^*  same^'*  in  furtherance  of  an  act  ( 1567,  c.  5),  by  which  hearing  the 
mass,  the  only  other  form  of  religion  then  known,  was  punishable  by 
banishment,  a  repetition  of  the  offence,  with  escheat  and  corporal 
pains,  and  for  a  third  offence,  the  party  was  liable  to  a  capital  sen- 
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tenoe ;  and  on  the  establishment  of  the  Presbyterian  Chuidi,  even 
the  receipters  of  such  were,  by  1598,c.  168,  made  liable  to  the  same 
punishments : — if  the  State  agrees  to  recognise  and  establish  the 
Church  making  such  claims,  it  may  do  so  on  such  conditions  as  shall 
be  tliought  just  and  expedient.  The  Church  may  retain  its  inde- 
pendence if  it  please ;  but  if  it  accept  adoption  by  the  State,  it 
must  accept  it  according  to  the  conditions  on  which  the  State  is 
willing  to  grant  it.     Still  this  is  far  from  saying  that  it  has  no 

Eower  but  from  the  State,  Its  inherent  spiritual  power  still  subsists, 
ut  this  may  be  restricted  by  mutual  consent;  and  the  same  consent 
may  give  the  Church  the  privilege  of  a£Pecting  the  civil  rights  of 
its  members ;  here,  of  course,  such  authority  is  derived  from  the 
State.  No  doubt,  then,  the  Church  has  legislative  powers ;  but 
tfiis  is  not  enoufih  for  the  solution  of  the  present  case,  it  must  be 
shewn  that  her  legislative  fxiwers  have  not  been  exceeded  in  this 
act  anent  calls ;  for  I  fear  it  cannot  be  contended  that  the  Chufxsb 
has  never  exceeded  her  own  legitimate  jurisdiction  in  the  acts 
passed  by  the  General  Assembly. 

It  is  true  I  can  conceive  an  excess  of  power  by  the  Church  in  a 
matter  so  purely  ecclesiastical  that  it  may  not  be  competent  for  this 
Court  to  check  it,  and  where  it  would  be  necessary  to  resort  to  the 
Legislature  to  obtain  a  remedy.  If  the  General  Assembly  were 
to  make  an  alteration  in  the  Confession  of  Faith,  and,  instead  oi 
Trinitarian  articles,  introduce  Socinian,  or  the  Neolc^y  of  Ger- 
many, and  if  they  were  to  insist  on  their  elders  subscribing  it  be- 
fore admission  to  that  office,  I  think  the  civil  court  could  not  in- 
terfere. Again,  if  jure  devoluto  they  were  to  appoint  a  minister  to  a 
parish,  and  require  of  him  subscription  to  the  new  Confession  before 
giving  him  collation,  redress  I  think  could  not  be  obtained  from 
the  civil  court.  But  as,  by  an  act  passed  at  the  Revolution,  pro- 
fessors of  universities  are  bound  to  subscribe  the  Confesaon  of 
Faith,  if  the  General  Assembly  insisted  that  he  must  subscribe 
the  new  Confession,  while  the  professor  elect  scrupled  to  do  so, 
but  professed  his  willingness  to  subscribe  the  Confession  1690, 1 
have  nut  the  slightest  doubt  that  we  could  authorize  his  reception 
by  the  university  on  his  subscribing  that  Confession,  and  would  ar- 
rive at  that  conclusion  in  a  declaratory  action  against  the  Senatus, 
by  finding  that  the  General  Assembly  had  exceeded  their  powers 
in  making  an  alteration  on  the  Confession  of  Faith  without  the  au- 
thority of  the  State ;  that  it  was  ultra  vires  and  illegal,  and  that 
the  people  were  not. bound  to  adopt  it.  Our  jurisdiction  in  this 
matter  would  have  arisen  because  a  civil  right  was  affected  by  it. 
Now,  make  the  further  supposition  that,  in  proceeding  to  receive 
and  admit  a  presentee  on  a  presentation  by  a  patron,  a  presbytery, 
under  the  instructions  of  the  General  Assembly,  required  of  the 
presentee  subscription  to  the  new  confession,  and  that  the  patron 
and  presentee  objected  to  it,  the  patron  having  presented  him  on 
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the  express  condition  that  he  should  adhere  to  and  preach  the  doc- 
trines of  the  Confession  1690;  suppose  the  presbytery  then  de- 
clined to  take  him  on  trial,  and  rejected  him  on  this  ground,  would 
not  the  patron^s  right  of  patronage  be  affected  by  this  proceeding, 
and  would  he  not  be  entitled  to  seek  redress  from  this  Court  against 
this  refusal  to  give  effect  to  his  presentation,  this  invasion  of  his 
civil,  and  the  presentee's  patrimonial  right  ?  For  against  any  excess 
of  power  which  affects  the  civil  rights  of  any  individual  or  body  of 
men,  it  must  be  not  only  competent  to,  but  the  bounden  duty  of  the 
civil  Court,  as  the  authorised  protector  of  the  civil  and  patrimonial 
rights  of  the  people,  to  give  redress.  I  cannot  conceive  that  if  the 
Church«act  ultra  vires^  and  to  the  injury  of  a  civil  right,  the  Su- 
preme Civil  Court  of  the  coimtry  cannot  give  protection  and  re« 
dress  against  a  usurpation  of  power,  even  by  the  Church.  And 
my  opinion  unquestionably  is,  that  they  have  proceeded  contrary 
to  law,  by  interposing  a  veto  by  the  people  between  the  presenta- 
tion of  the  patron  and  the  trials  by  the  presbytery ;  because  this  is 
directly  contrary  to  the  express  injunctions  of  the  act  171^,  to 
which  they  are  bound  to  give  obedience  as  long  as  they  are  con- 
nected with  the  State,  and  receive  endowment  under  its  authority ; 
and  that  their  legislative  power  does  not  extend  so  far  as  to  alter 
or  abrogate  this  act  of  the  Legislature.  If  the  General  Assembly 
had  power  in  1834  (o  declare,  that  it  is  only  the  full  effect  of  a 
fundamental  law  to  give  a  veto  to  a  majority,  why  may  not  a  fu- 
ture Assembly  declare  that  the  dissent  of  a  third  or  any  smaller 
number  has  the  same  effect,  till  they  enact,  that  the  dissent  of 
one  member  destroys  that  full  assent  which  is  implied  in  a  minis- 
ter not  being  intruded  against  the  will  of  the  people?  Is  it  pos- 
sible to  hold  that  this  is  within  the  power  of  the  Church  while  con- 
nected with  the  State  and  endowed  by  it,  which  supports  the  rights 
of  patrons  as  one  of  the  conditions  of  its  endowment  and  protection  ? 

A  justification  of  the  act  anent  Calls  has  been  sought  in  this, 
that  the  Church  has  defined  the  qualifications  they  will  require  in 
a  presentee.  Now,  when  the  law  says  that  the  patron  is  to  present 
a  qualified  pei*8on  for  the  ministry,  or,  as  described  by  Balfour, 
p.  504,  from  the  Canon  Law,  '^  ane  qualified  and  habil  persoun, 
"  of  sufficient  literature,  honest  in  life,  and  of  gude  manens ;"  and 
that  it  also  prescribes  that  the  Church  is  to  take  trial  of  these 
qualifications, — it  is  not  unfitting,  but  beneficial  to  the  patron,  that 
the  Church  should  define  the  qualifications  required  by  them,  par- 
ticularly those  that  are  arbitrary,  such  as  sufficiency  of  literature. 
Neither  is  it  unreasonable,  but  the  reverse,  that  candidates  for  the 
ministry  should  undergo  a  previous  examination  as  expectants  or 
probationers.  All  this  is  in  favour  of  the  patron,  has  been  ac- 
quiesced in,  and  could  not  reasonably  be  objected  to. 

But,  if  the  suppo»tion  may  be  made  that  some  very  unneces- 
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sary  and  absurd  requisites  were  prescribed  «s  an  indispensable  qua- 
lification  in  a  presentee  before  being  taken  on  trial  as  to  literature 
and  soundness  of  doctrine,  I  cannot  doubt  that  this  Court  could 
interfere  in  order  to  protect  the  just  and  ancient  rights  of  patrons ; 
and  I  should  never  anticipate  that  the  Church  would  adhere  to 
their  own  regulation,  after  it  was  declared  an  ill^al  encroachment 
on  the  patron's  rights,  by  the  Court  competent  to  decide  on  their 
civil  rights,  and  bound  to  protect  them.  The  Church,  I  think, 
would  just  as  little  resist  such  a  declaration  by  this  Court,  as  they 
did  in  a  somewhat  analogous  case.  A  sum  of  money  had  beeo 
mortified  to  found  a  certain  number  of  divinity  bursaries  in  Marischal 
College,  Abeideen.  A  regulation  had  been  made  that  no  bursars 
should  be  received  into  the  College  without  a  certificate  from  their 
presbyteries.  This  was  with  the  view  ef  having  better  qualified  can- 
didates for  the  ministry,  and  might  have  been  held  as  the  initiatory 
step  in  their  divinity  education,  and  thusit  might  have  been  thought 
within  the  province  of  the  Church  to  regulate.  But  Sir  Alexander 
Ramsay,  the  patron  of  these  bursaries,  objected  to  this,  as  interposing 
a  requisite  from  a  third  party  between  his  presentation  and  the  recep- 
tion of  the  presentees  into  college,  and  the  education  to  which  his 
presentation  entitled  them  ;  and,  accordingly,  this  Court  found  that 
the  professors  could  not  refuse  his  presentees,  for  not  having  certifi- 
cates from  their  presbyteries,  (^tn  July  1786,  Elchies  v.  Jurisdic- 
tion, No.  II)  ;  and  the  Church  never  thought,  after  this  judgment,  of 
enforcing  this  regulation,  by  refusing  to  take  such  Bursars  on  trial 
as  probationers,  or  when  presented  to  a  church. 

At  one  time  the  Churcti  attempted  to  secure  a  control  over  pa- 
tronage, since  they  could  not  get  it  abolished,  by  enacting  (1596^ 
Calderwood,  p.  316),  '^that  none  seek  presentations  to  benefices 
"  without  advice  of  the  Presbytery  within  the  bounds  whereof 
**  the  benefice  is,  and  if  any  do  in  the  contrary,  they  shall  be  re- 
**  pelled  as  re%  arnbit^,^  This  is  approved  and  re-enacted  by 
the  Assembly  1638.  (Acts  of  Assembly,  p.  36.)  There  is  one  in- 
stance in  1597,  and  another  in  160S,  where  this  charge  was  made 
against  a  presentee,  but  the  result  in  the  first  is  not  stated,  and  in 
the  other  the  presentee  was  acquitted  of  the  charge.  (Report  on 
Patronage,  p.  378).  Now,  suppose  it  had  been  sustaincnd,  and 
the  presentee  had  been  rejected  on  this  ground,  would  it  not 
have  been  an  invasion  of  the  rights  of  the  patron  to  reject 
a  presentee,  irrespective  altogether  of  his  qualifications  for  the  mi- 
nistry, and  without  taking  him  on  trial,  merely  because  he  had  not 
n  the  first  instance  sought  permission  of  the  presbytery  to  accept 
of  the  presentation  ?  To  make  such  a  regulation  limiting  the 
choice  of  the  patron,  thus  affecting  a  civil  right,  was  an  excess  of 
power  on  the  part  of  the  Church,  and  it  would  no  doubt  have  been 
so  declared  by  the  Court,  if  a  patron  had  found  his  presentee  re* 
jected  on  this  ground. 
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In  the  year  1719»  the  last  statute  on  the  subject  of  patronage 
was  enacted,  and  by  this  it  was  declared  that  a  presentation  must 
be  accepted  by  the  presentee,  before  it  is  given  in  to  the  Pres- 
bytery, otherwise  that  it  is  void  and  null.  Some  persons  thought 
that  patronage  mi^ht  be  got  the  better  of  through  the  means 
of  this  statute,  and,  accordingly,  it  was  referred  by  the  Assem- 
bly 1724  to  their  Commission,  '^  to  consider  what  is  proper 
^'  to  be  done  as  to  ministers  and  probationers,  who  shew  a  wili- 
"  ingness  to  accept  of  presentations  from  patrons,*'  and  *^  to  pro- 
"  pose  an  overture  hereupon  to  the  next  Assembly.^'  Now,  sup- 
pose  the  Commission  had  recommended,  and  the  Assembly  had 
declared,  that  it  was  unlawful  to  accept  of  a  presentation,  and 
that  they  would  not  receive  any  such  presentee  to  his  trials,  would 
fhis  have  been  within  the  power  of  the  Church  ?  There  were 
not  wanting  at  the  time  those  who  urged  the  adoption  of  this 
measure  (Modern  Erastianism  Unveiled,  by  Bisset,  p.  123,  237)  ; 
and  if  it  had  been  competent  for  them  to  do  so,  patronase  would 
liave  been  got  rid  of  at  once.  Yet  this  would  not  be  inter- 
fering more  with  the  rights  of  the  patron  than  the  veto  act  does, 
and  It  might  have  been  defended  on  exactly  the  same  grounds,— 
that  it  is  a  step  in  the  constitution  of  the  pastoral  relation  between 
the  minister  and  his  flock,  and  of  course  falls  within  the  competency 
of  the  Church  to  regulate.  But  no  such  regulation  was  ever  attempt- 
ed. It  would  have  been  directly  in  the  face  of  the  act  171S,  which 
required  presbyteries  to  receive  and  admit  a  presentee  as  formerly ; 
and  this  Court  would  surely  have  been  entitled  to  have  declared 
that  such  a  regulation  was  contrary  to  law.  If  it  would  be  com- 
petent for  the  Court  in  such  a  case  to  interfere  to  prevent  such  an 
encroachment  on  the  right  of  patrons,  I  own  I  do  not  see  the  dis- 
tinction which  should  prevent  the  Court  from  interfering  regard- 
ing the  veto  act. 

In  short,  the  Church  must  not  exercise  any  le^islaUve  powers 
beyond  what  is  competently  within  their  jurisdiction :  care  must 
be  taken  not  to  trench  on  any  civil  right :  and  although,  having 
the  trial  of  the  qualifications  of  presentees  specially  committed  to 
tbem,  they  may  define  the  rules  on  which  they  will  act,  and  the 
moral  and  literary  qualities  they  will  require,  I  cannot  see  how 
this  should  entitle  them  to  put  out  of  their  own  hands  the  power 
to  try  him,  and  allow  others  to  prescribe  to  them  that  they  shall 
not  try  his  qualifications  ?  If  this  be  a  new  proceeding  altogether, 
never  known  or  recognised  by  the  Church,  can  it  now  be  inti*o- 
duced  by  the  authority  of  the  Church  alone  ? 

Suitableness  or  meetness  for  the  situation,  may  be  among  the 
qualifications  of  a  presentee  which  the  church  may  inquire  into, 
Desides  examining  into  bis  life,  literature,  and  conversation :  but 
then  they  must  inquire  into  this  matter  themselves :  it  must  be 
the  subject  of  trial  by  them.     They  are  not  entitled  to  say  that 
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they  will  trust  to  the  blind,  perhaps  prejudiced,  dissents  of  a  ma- 
jority, that  the  presentee  is  not  fit  for  the  charge,  or  rather  that  he 
is  not  acceptable  to  the  people.  It  is  the  presbytery  who  in  such 
circumstances  must  decide,  and  not  take  the  decision  of  another 
body  that  he  is  qualified  or  meet  for  the  parish,  for  of  this  they 
must  be  the  judges,  and  not  the  people.  It  is  to  the  presbytery 
that  the  State,  in  concurrence  with  the  Church,  has  entrusted  ine 
duty  of  examination  of  a//  the  requisite  qualifications.  If  the  people 
can  allege  no  ground  of  rejection,  they  are  held  in  duty  bound  to 
concur,  and  not  entitled  to  dissent.  But  this  seems  a  decisive  proof, 
that  this  power  of  dissenting  arbitrarily,  and  without  sufficient 
reasons,  is  no  part  of  the  call  as  admitted  in  the  Church,  and 
that  because  a  call  may  be  ecclesiastical,  and  beyond  the  power 
of  the  civil  court,  this  also  must  be  reckoned  so,  that  if  it  was 
merely  a  mode  of  ascertaining  a  qualification  requisite  in  a  pre- 
sentee, the  regulation  would  have  been  general,  in  the  case  of 
every  minister  who  is  to  be  inducted  into  the  parish.  If  a 
call  is  a  necessary  step  in  the  connitution  of  the  pastoral  re- 
lation, it  must  be  so  in  every  such  act ;  and  if  this  be  a  mode  of 
ascertaining  a  portion  of  the  qualifications  of  the  presentee,  it  must 
be  so  in  every  case  of  induction.  But  then,  why  is  it  that  when  the 
presbytery  presentjwr^  devclutOy  there  is  to  be  no  such  test  of  his  qua- 
lifications by  an  invitation  to  the  people  to  dissent  ?  The  presbytery 
ought  to  take  this  qualification  into  account  as  well  when  they  thenv 
selves  nominate,  as  when  the  patron  presents.  The  patron  may  have 
a  tutor  or  dependent  to  provide  for ;  the  presbytery  cannot  but 
have  a  son,  or  brother,  or  nephew,  of  one  of  themselves,  looking  for 
a  church.  Is  not  acceptableness  to  the  people  as  likely  not  to  be 
the  first  thought  in  the  appointment,  when  made  by  the  latter, 
as  when  made  by  the  former  ?  The  act  1884,  however,  declares 
the  presbytery  are  not,  when  they  nominate,  to  adopt  this  test  of 
qualification ;  it  is  only  in  the  case  of  a  patron  presenting  that 
tnis  new  law  is  to  operate.  Is  it,  then,  any  thing  else  than  a  limi- 
tation on  the  palron^s  right,  applicable  to  him  alone  ?  It  is  not  a 
step  universally  applicable  in  all  cases,  which  it  would  be,  if  rt 
were  a  mode  of  ascertaining  a  requisite  qualification  ;  it  is  peculiar 
in  this  single  case,  and  with  a  view  to  aifect  the  patron^s  power  in 
presenting.  The  veto  act,  then,  cannot  be  defended  on  this  ground. 
For  the  Church  has,  in  the  case  of  patronage  alone,  deprived  them- 
selves of  the  power  of  judging  of  this  qualification  of  meetness, 
by  giving  it  absolutely  to  a  majority  of  the  people ;  and  it  is 
absurd  to  say  that  the  presbytery  commences  the  trial  or  examina- 
tion of  the  presentee,  or  exercises  any  judicial  act,  when,  on  see- 
ing a  majority  of  dissents,  they  decline  to  inquire  into  his  qualifi- 
cations for  the  charge.  The  objection  is  not  so  much  that  presen- 
tees are  to  be  tried  ^^  if  they  be  qualified  for  the  places  to  which 
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**  they  are  presented,"  (Acts  of  Aflsembly»  1689;  Peterkin,  v.  2, 
p.  SIS);  as  that  they  are  not  tried,  the  veto  preventing  the  trial 
which  the  presbytery  should  go  into,  along  with  his  other  qualifi- 
cations. And  this  is  quite  new  in  the  practice  of  the  Church.  For 
I  think,  it  has  not  been  hitherto  noticed,  that  at  a  time  when  the 
Church  is  held  to  have  been  under  its  purest  form,  and  guided 
by  those  highly  lauded  men  who  assisted  in  drawing  up  the  West- 
minster Confessionof  Faith  and  the  Directory,  such  qualification  was 
to  be  inquired  into,  but  then  this  was  to  be  done  by  the  presbytery. 
For,  in  1642,  an  act  was  made  explaining  the  above  act  1689,  and 
confirming  it,  declaring  that  the  minister  is  to  give  ^'  such  satis- 
*^  faction  to  the  parishioners  and  presbytery  in  preaching,  as  the 
^'  presbytery  finds  his  gifts  fit  and  answerable  for  the  condition  and 
*^  disposition  of  the  congregation  where  he  is  presented  ;  because, 
*'  some  that  are  meet  for  the  ministry  in  some  places,  are  not  meet 
<^  for  all  alike,  and  some  places  require  men  of  greater  abilities 
^<  than  will  be  required  in  the  planting  of  a  private  small  parish,*^ 
(Pinkerton,  v.  S,  p.  214)  ;  and  then  it  is  added,  ^^  the  leaving  of 
^^  the  consideration  of  these  places  to  the  judgment  of  the  presby- 
^^  tery,  was  the  only  intention  of  the  act.^  Thus  it  was  the  presby- 
tery who  were  to  judge  of  this  meetness  of  the  presentee,  as  well 
as  of  his  gifts  being  answerable  to  the  condition  and  disposition  of 
the  congregation.  It  was  not  the  congregation  themselves  who 
were  to  be  the  judges  of  what  pastor  would  suit  their  condition. 
Their  disposition  might  be  relaxed  in  morals,  or  infected  with 
antinomian  error,  or  Socinian  principles :  left  to  themselves  they 
would  select  the  candidate  who  would  flatter  them,  and  confirm 
them  in  their  errors,  and  veto  any  whose  doctrine  opposed  their  in* 
clinations  and  their  tastes.  It  must  be  the  duty  of  the  Church 
Courts,  if  the  nomination  fell  to  them  Jure  devolulo^  to  give  them 
a  minister  answerable  for  their  condition,  just  the  very  opposite 
from  him  who  would  be  their  choice ;  and  can  the  Church,  or 
ought  they,  in  order  to  impair  the  patrou^s  right,  interpose  the 
veto  by  a  majority  of  the  congregation,  on  the  trials  of  the  pre- 
sentee following  immediately  upon  the  presentation.  Such  was 
not  in  contemplation  of  the  Church  in  1642 ;  the  Church  judged 
of  the  fitness  for  a  parish,  and  not  the  congregation.  It  is  entirely 
a  new  law,  and  it  seems  impossible  to  defend  it  on  the  plea  of  its 
being  a  part  of  the  trials,  and  a  legitimate  mode  of  enabling  the 
presbytery  to  judge  of  part  of  the  qualifications  of  a  presentee. 

It  IS  admitted  on  all  hands  that  patronage  is  a  civil  right,  and 
that  no  act  of  the  Assembly  can  affect  a  civil  right.  Now,  the 
question  is,  does  the  act  1834  affect  the  patron's  right  P  Surely 
it  does  so  most  essentially,  when  it  interposes  a  power  between  the 
presentation  and  the  presbytery,  which  forbids  the  presentee  being 
admitted  to  his  trials ;  whereas,  ever  since  the  Reformation,  the 
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patron  was  entitled  to  call  upon  the  presbytery  to  see  if  he  had 

f>resented  a  qualified  person,  and  there  never  was  any  impediment 
rom  the  people  to  the  presbytery  proceeding  to  discharge  this 
duty.  The  patron  s  right  is  thus  most  obviously  affected ;  this 
the  Church  can  have  no  power  to  establish  by  enactment,  so  long 
as  it  is  recognised  as  the  law  of  this  country  that  presentation  to 
a  benefice  is  one  of  the  rights  inherent  in  patronage ;  *  and  besides, 
it  is  contrary  to  the  express  provision  of  the  statute^  since  the  pre- 
sentee^s  admission  does  not  now  take  place  in  the  same  manner  as 
the  persons  presented  before  the  act  171S  ought  to  have  been  ad- 
mitted ;  for  there  the  trial  and  admission  followed  the  election,  with- 
out the  interposition  of  any  other  proceeding  whatever,  which  could 
hinder  the  presbytery  from  taking  the  presentee  on  his  trials. 

If  it  be  thus  contrary  to  law,  tne  Church  ought  not  to  attempt, 
by  any  internal  regulation,  to  set  this  law  aside.    No  corporation  or 

Erivate  society  can  establish  a  bye-law  which  is  contrary  to  the 
iw  of  the  land:  and  the  Church  can  have  no  higher  power  where 
civil  rights  are  concerned.  It  is  remarkable  that  they  never  did, 
by  any  act  of  Assembly,  enact  that  a  call  by  the  people,  along 
with  a  presentation,  was  necessary ;  and  the  declaration  in  178S, 
that  the  moderation  in  a  call  is  agreeable  to  the  immemorial  and 
constitutional  practice  of  the  Church,  has  been  characterised  as 
*^  loose  and  unguarded,^  and  can  only  be  considered  as  one  of 
those  rash  ebullitions  incident  to  a  popular  assembly,  composed  of 
such  ambulatory  materials  as  the  General  Assembly,  when  excited 
by  some  popular  feeling,  which  disdains  to  listen  to  the  voice  of  the 
most  experienced  and  oest  informed  of  its  members. 

But  supposing  a  moderation  in  a  call^  though  neither  immemo- 
rial nor  constitutional,  sanctioned  by  usage ;  must  not  this  usage 
regulate  its  influence  and  effect  P  Can  usage  be  resorted  to  as 
the  only  ^px>und  of  the  practice,  and  then,  under  the  pretence  of 
carrying  it  into  full  effect,  is  it  competent  to  enlarge  it,  to  alter  it, 
to  import  an  entirely  new  principle  into  it ;  and  instead  of  being 
a  simple  form,  beneficial  if  it  shews  a  general  concurrence  with 
the  presentation,  harmless  if  it  does  not,  to  make  it  now  an  utter 
extinguisher  upon  the  presentation  and  the  presentee's  rights  ?  in- 
stead of  being  a  call  or  invitation,  making  it  the  vehicle  of  dis- 
sent and  disapprobation,  giving  to  a  majority  of  the  people  a  veto 
as  absolute  as  that  of  the  Tribune  of  the  people  at  Rome,  or  the 
veto  of  the  Polish  Diet  P  This,  I  think,  is  contrary  to  the  best 
established  principles  of  our  law.  The  Court  have  frequently 
checked  royal  burghs  and  other  corporations,  in  their  attempts  to 
extend  their  privileges  beyond  the  usage  which  sanctioned  tnem ; 

*  This  observation  is  made  in  consequence  of  an  opinion  set  forth  by  Wod- 
row,  that  the  civil  rights  of  patrons  do  not  comprehend  the  right  of  presenting. 
Histoiy,  vol  i.  b.  1.  ch.  3.  p.  966. 
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and  there  must  exist  a  power  to  do  the  same  as  to  the  Church, 
wherever  the  extension  of  a  usage  interferes  with  civil  rights^  and 
this  power  must  reside  in  the  Supreme  Court.  That  it  is  an 
extension  beyond  the  previous  practice  is  indisputable.  It  is  said 
that  it  is  with  the  view  of  giving  full  effect  to  a  principle.  The 
same  plea  would  warrant  every  extension  of  a  usage.  But  such 
a  plea  is  never  listened  to  in  cases  of  civil  corporations  extending 
their  privileges ;  neither  can  it,  in  the  case  of  this  ecclesiastical 
society,  in  a  matter  which  affects  civil  rights,  and  which  there- 
fore admits  of  correction  by  the  Civil  Court. 

Although,  as  I  have  already  said,  it  appears  to  me  that,  for  the 
decision  of  this  question,  it  is  not  necessary  to  ^  back  in  the 
history  of  the  Church  of  Scotland,  beyond  the  period  ofits  settle^ 
ment  at  the  Revolution ;  yet  as  both  parties  think  otherwise ; 
and  in  the  able  discussion  which  this  important  case  has  elicited, 
have  gone  back  to  the  period  of  the  Ketormation,  tracing  the  law 
and  practice  of  the  Church  downwards  for  more  than  two  centuries 
and  a  half,  I  have  no  objections  to  follow  them  in  this  course ; 
and  I  am  fully  persuadedf  that  the  further  this  historical  inquiry 
is  pursued,  if  pursued  with  the  requisite  knowledge  and  impar- 
tiality, the  more  the  illegality  of  the  recent  enactment  of  the  Church 
will  be  made  to  appear. 

This  review  will  lead  to  the  following  subjects  of  inquiry  : — 

1.  Whether  it  was  a  fundamental  law  of  the  Church,  observed 
in  practice  and  acted  upon,  that  no  pastor  shall  be  intruded  on  any 
congregation  contrary  to  the  will  of  the  people  ? 

%  To  what  effect  this  law  was  ever  admitted  to  limit  or  enter- 
fere  with  the  patrons^  right  of  presentation,  and  to  what  extent 
was  the  right  of  the  people  to  object  admitted  P 

3.  It  will  elucidate  still  further  the  history  of  the  popular  call 
in  the  Church  of  Scotland. 

But  before  going  into  this  inquiry,  I  wish  to  submit  this  observa- 
tion, that  if  it  had  appeared  to  have  been  the  practice  of  the  continen- 
tal Reformers,  those  great  and  illustrious  men  who  broke  the  fetters 
in  which  the  Church  of  Rome  had  enthralled  the  human  mind,  and 
who  freed  so  large  a  portion  of  the  world  from  the  debasing  super- 
stitions of  her  corrupted  creed,  if  they  h&d  asserted  the  right  of  the 
people  to  choose  their  pastors,  and  introduced  this  into  the  general 
practice  of  the  Reformed  Churches,  I  would  indeed  have  lamented 
that  a  different  rule  had  been  adopted  in  this  country,  and  must  have 
grieved  to  think  that  our  people  had  been  abridged  of  a  liberty 
permitted  to  other  nations.-  But  so^far  as  I  have  been  able  to 
ascertain,  the  right  of  patronage  has  been  uniformly  established  in 
every  Reformed  Church,  and  the  privil^e  of  the  people  is  only  the 
right  to  object  to  the  life  or  doctrine  of  the  pastor  proposed  to  be  set 
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over  them,  such  objections  being  given  in  after  the  Church  has 
received  the  presentation,  satisfied  herself  of  the  qualifications  of 
the  presentee,  and  proposed  him  to  the  congregation  for  acceptance 
previous  to  ordination.  The  Reformed  Churches  have  differed, 
as  is  too  well  known,  in  polity,  in  doctrine,  in  ceremonies,  in  greater 
or  less  subordination  to  the  civil  power,  in  vestments,  and  in  many 
other  more  trivial  matters,  supplying  to  the  eloquent  fioesuet 
the  vantage  ground  from  which  he  makes  the  most  powerful  at- 
tack which  has  ever  been  made  on  the  Reformation.  But  as  to 
patronage  their  practice  is  uniform ;  and  amidst  so  many  differ- 
ences, this  uniformity  is  a  very  remarkable  feature  in  the  history 
of  the  Reformation. 

I  beg  permission  to  occupy  the  tiiHe  of  the  Court  for  a  little 
space,  to  point  out  a  few  of  the  particular  instances  which  go  to 
establish  the  truth  of  this  statement. 

In  Sweden,  the  Reformation  was  established  in  15299  Gustavus 
Yasa  placing  himself  at  the  head  of  it,  and  bringing  it  temperately 
about.  Episcopacy  was  continued.  The  king  appoints  the  bishops, 
and  the  bishops,  each  in  their  diocese,  appoint  the  inferior  clergy. 
(Gerdesii  Hist.  Ref.  v.  3,  p.  812,  319,  and  App.  p.  195.)  In 
Denmark  the  Reformation  was  introduced  also  by  the  king,  but 
it  was  resisted  by  the  Church.  The  king,  however,  prevailed; 
having  arrested  their  seven  bishops,  he  kept  them  prisoners  for 
life,  and  in  their  stead  appointed  Superintendents.  These  Super- 
intendents had  the  power  of  ordination  in  their  dioceses ;  are  term- 
ed by  the  historian,  Superintendentes  seu  Episcopi,  and  onthedeath 
of  the  Popish  bishops,  that  name  was  resumed  by  them.  The 
king  enjoys  the  patronage.  (Gerdes,  v.  3,  p«  411.)  In  England  it  is 
well  known  that  patronage  was  continuea  at  the  Reformation,  the 
people  having  only  the  privilege  of  objecting  to  the  life  or  doc- 
trine of  the  presentee  previous  to  ordination. 

The  Protestant  States  and  Cities  of  Germany  followed  the  same 
practice,  adopting  the  Latin  synonym  of  superintendent  instead  of 
bishop,  which  denomination  they  did  not  choose  to  assume  among 
the  Prince  Bishops  of  the  empire :  and  here,  too,  patronage  excluded 
the  people  from  the  choice  of  their  pastor.  A  very  early  notice  of 
this  appears  in  instructions  which,  in  1528,  were  drawn  up  by  Me^ 
lancthon  and  revised  by  Luther,  for  a  visitation  of  the  Saxon 
Churches,  containing  also  a  summary  of  the  doctrines  they  were  loen- 
join  the  clergy  to  preach.  Luther  and  Melancthon  were  both  named 
among  the  visitors.  The  instructions  bear,  ^'  Considerare  etiam 
^'  monentur  Visitatores,  an  ex  beneficiis,  quorum  coUatio  ad  nobiles 
*^  vel  privatos  spectat,  pars  qusedam,  tertia  forte,  seponi,  et  ad  sub- 
*^  levandam  patronorum,  si  quae  sit,  egestatem,  aut  ad  adjuvandum 
^*  adolescentium  studia  literaria,  vel  ad  elocandas  patronorum  filias, 
*^  iimpendi  possit."     (Seckendorf  de  Lutheranismo,  lib.  2.  §  36, 
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fi.  101.)  This  visitation  took  place  and  its  good  eiFects  are  no- 
ticed, Gerdes,  v.  2,  p.  187. 

The  constitution  uf  the  Reformed  Church  of  Brandenburgh, 
published  by  the  elector  in  1540,  bears  this  notice,  "  Jura  patro- 
<<  naius  omnibus  conservat,  ad  quos  de  jure  spectabant,  sed  nomi- 
^^  natos  Superintendent!  a  se  constituto  ad  explorationem  sisti  jubet, 
**  deinde  pro  more  ordinari.''     (Seckendorf,  lib.  S,  §  75,  p.  240.) 

The  scheme  of  reformation  written  by  Bucer  and  Melancthon, 
and  published  in  154S,  in  name  of  the  Archbishop  of  Cologne,  but 
which  he  bad  not  power  to  acccomplish  in  his  Electorate,  bears, 
^^  De  vocatione  ministrorum  Ecclesise  agnoscit  ante  omnia,  qua  di- 
'^  ligentia  sibi  ut  episcopo,  curandum  sit,  ut  ccE?tibus  pii  et  docti 
'^  pastores  praeficiantur ;  idem  Patronis  in  nominatione  observan- 
"  dum  commendat.''     (Seckendorf,  lib.  3,  §  108,  p.  447) 

In  the  duchy  of  Brunswick,  it  was  enacted  in  1543,  ^'  Pastorcs 
'^  aut  ministri  Ecclesise  a  Senatu  et  Prsefectis  iErarii  Ecclesiastic], 
**  aut  a  Patronis  ad  quos  id  pertiuet,  eligi,  et  Superintendent! 
^*  ad  examen  et  ordinationem  prsesentari,  scholarum  magistri  a  con* 
*^  donatoribus  cum  concilioet  consensu  senatus,  constitui  jubentur.^ 
(Seckendorf,  lib.  8,  §  lOO^  p.  449.)  And  it  was  the  senate  which 
had  established  the  first  reformed  ministers  there,  in  1528.  (Gerdes, 
vol.  2,  p.  198.) 

In  the  scheme  of  reformation  drawn  up  in  1545  by  Luther  and 
his  colleagues  at  Wittenberg,  among  whom  are  Melancthon  and 
Bugenhagen,  in  obedience  to  the  appointment  of  the  Diet  of  Spires, 
it  is  said,  *<  Cumque  petitur  ab  Episcopis  ordinatio,  maneat  tamen 
*^  suum  jus  Patronis,  vocandi  idoneos,  eosque  prsesentandi,  ut  \o- 
'' cantr  (Seckendorf,  lib.  B,  §  119,  p.  5?jS.)  Your  Lordship 
cannot  fail  to  remark,  that  here  the  presentation  by  ihe  patron 
is  termed  vocatio.  In  the  discussions  which  took  place  upon  it 
afterwards  at  the  diet,  Luther  and  his  colleagues  say,  that  this 
article  may  be  more  correctly  expressed  thus — "  Restituta  Episcopis 
'<  ordinatione,  jus  Patrono  cuique  maneat  nominandi  et  pra^entan*- 
^^  di  quod  ab  antiqno  habent.*^    (Seckendorf,  p.  538.) 

Bucer,  an  eminent  name  among  the  reformers,  and  who  was  much 
impressed  with  the  negligence  of  the  bishops  in  Germany  in  their 
selection  of  the  inferior  clergy,  gave  in  a  formula  also  to  the  diet ; 
but  while  his  proposal  is  to  take  from  the  bishop  the  power  of 
naming  the  inferior  clergy,  he  does  as  little  as  the  others  propose 
to  vest  any  right  in  the  people  to  elect  their  pastors.  His  sugges- 
tion is,  that  the  Ordines  Imperii  should  appoint  inspectors  who 
might,  sapienter  et  pie,  inquire  into  the  qualifications  of  ministers, 
and  appoint  them  throughout  the  whole  of  Germany  :  or  if  that 
could  not  be  effected,  at  least  that  to  each  prince,  within  his  juris- 
diction, should  be  granted  the  power  to  commit  this  office  to 
worthy  men.    (Seckendorf,  lib.  3,  §  ISO,  p.  541.)    So  that  though 
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he  was  for  withdrawing  the  power  of  nominating  the  inferior  cler- 
gy from  the  bishops  or  superintendents^  he  never  thought  of  be* 
stowing  the  right  of  nomination  upon  the  congregations,  but  propos- 
ed either  a  general  committee  named  by  the  diet  of  the  empire,  or  at 
least  that  each  German  prince  should  have  the  power  of  nominat- 
ing a  special  committee  for  this  purpose  within  his  own  principality. 
I  am  quite  aware  it  will  be  said  these  are  Lutheran  churches,  or 
formed  upon  their  model,  and  that  the  reformation  of  the  Church 
of  Scotland  proceeded  after  the  pattern  of  what  are  termed  the 
best  reformed  Churches,  and  to  their  practice  alone  in  the  present 
inquiry  we  should  resort,  if  we  are  to  seek  a  pattern  for  our  reform- 
ers. I  am  content  to  accept  of  this  challenge.  Let  us  go  at  once 
to  Geneva,  the  fountain  and  source  of  our  reformation.  And  it  is 
fortunate  that  we  have  perhaps  the  most  authentic  and  the  most 
minute  account  of  the  polity  of  the  Church  of  Greneva,  which  ex- 
ists of  any  church  at  the  period  of  the  Reformation,  and  from  the 
pen  of  the  great  reformer  himself.  For  in  answer  to  a  request  of 
a  friend  from  Treves,  who  was  anxious  to  encourage  the  reforma- 
tion in  that  electorate,  and  who  had  requested  Calvin  to  explain 
Leges  Consistorii  vestri,  he,  in  the  year  1560,  and  hence  thirty 
years  at  least  after  the  reformed  faith  had  been  fully  estaUisbed 
at  Geneva,  writes  thus  in  reply — '^  Primum,eliguntur  minisiri  a  nos- 
trocollegio;  ac  datur  illis  Script urse  locus,  in  cujus  interpreta- 
tione  specimen  suae  dexteritatis  edant.  Deinde  examen  habetur 
de  praecipuis  doctrinae  capitibus :  tandem  coram  nobis  ut  apud  po- 
pulum  concionantur.  Aasunt  duo  ex  Senatu.  Si  probatur  eorum 
eruditio,  eos  senatui  cum  testimonio  offerimus :  in  cujus  arbitrio  est 
non  admittere,  si  minus  idoneos  judicent.  Quod  si  recipiuntur 
(ut  semper  hactenus  contigit)  rum  nomina  promulgamus  coram  po- 
pulo,  ut  si  quod  vitium  latuerit,  liberum  sit  singulis  ante  octo  dies 
promulgare.  Qui  tacitis  omnium  suffragiis  probantur,  eos  com- 
mendamus  Deo  et  Ecclesise.— 'Grenevse,  nonis  Novembris  1560.'" 
(Calvini  Epist.  p.  1412,  Gaspari  Oleviano.)  Nothing  can  shew  more 
I  this,  t"       "  -  -      -  - 


distinctly  than  this,  that  the  appointmentof  the  clergy  at  Geneva  was 
with  the  Senate,  and  the  proposing  of  them  with  the  Church  ;  and 
to  the  people  was  left  only  the  power  to  object  to  their  life  and  doc- 
trine, after  their  trial  by  the  Church,  and  approval  by  the  Senate. 
I  shall  have  occasion  afterwards  to  refer  to  a  very  important  letter 
from  Beza,  the  successor  of  Calvin  in  the  Church  of  Geneva,  shew- 
ing that  the  same  order  was  also  followed  in  his  time. 

The  Protestant  cantons  of  Switzerland  followed  the  example  of 
the  other  reformed  churches  in  this  particular.  The  senate  is  su- 
preme in  ecclesiastical  affairs  in  Zunch,  where  the  reformed  faith 
was  first  established,  in  1523,  by  Zuinglius  (Sleidani  Hist.  Ref. 
p.  57)9  and  the  clergy  there  as  well  as  at  Berne  are  under  the  su- 
perintendence of  an  Antistes,  chosen,  as  the  other  clergy  are,  by 
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the  respective  senates.  Nothing  can  shew  more  distinctly  that  the 
reformers  of  Switzerland  never  dreamt  that  it  was  the  right  of  the 
people  to  choose  their  pastors,  or  to  interfere  by  a  veto  or  otherwise 
m  tne  election  or  calling  of  a  minister,  than  the  singular  arrange- 
ment which  took  place  in  two  instances  as  to  this  matter#  The 
canton  of  Basle  is  Catholic,  and  the  Bishop  was  the  sovereign ;  but 
in  the  valley  of  Munster,  which  is  a  part  of  it,  the  reformed  reli- 
gion is  established.  Having  no  connection  with  the  bishop,  and  be- 
ing independent  of  his  authority  as  a  churchman,  it  might  be  ex- 
pected that  the  people  would  have  some  vote  in  the  choice  of  their 
pastor ;  but  this  is  not  so.  This  district  is  in  alliance  with  the 
powerful  Protestant  canton  of  Berne,  and,  in  ecclesiastical  matters, 
IS  under  the  superintendence  of  the  Antistes  of  Berne ;  and  in  re- 
turn for  this  protection,  Berne  approves  of  the  nomination  of  the 
ministers  to  vacant  benefices,  some  of  whom  are  appointed  and 
paid  by  the  bishop,  and  others  by  the  chapters  of  two  churches, 
according  as  the  bishop  or  chapters  possess  the  tithes  in  the 
respective  parishes.  The  nomination  is  thus  by  the  Roman- 
ists, but  must  be  approved  of  by  the  Protestant  senate  of  Berne. 
The  people  have  no  voice  in  the  matter.  (Coxe'*s  Tour  in  Swit-. 
zerland,  vol.  1,  p.  196.)  And  in  like  manner  Soleure  is  Ca- 
tholic, with  exception  of  the  single  bailiage  of  Buckenberg,  which 
is  reformed.  In  ecclesiastical  matters,  this  small  district  is  also 
under  the  protection  of  Berne.  The  senate  of  Berne  nominates 
to  the  vacant  benefices,  but  the  pastors  must  obtain  confirmation 
from  the  chapter  of  Soleure  (this  was  arranged  in  1681).  A  de- 
puty from  Berne  presents  the  minister  to  his  parishioners,  but  the 
bailif  is  to  be  present  at  this  ceremony  as  deputy  from  the  repub- 
lic of  Soleure.  (Coxe,  vol.  1,  p.  216.)  Thus  the  people  have  no 
voice  in  the  nomination  of  their  pastor,  although  the  circumstances 
might  have  been  thought  favourable  to  the  acquisition  of  such  a 
right. 

The  establishment  of  the  Reformation  at  Strasburg  affords  an- 
other illustration.  For  so  early  as  15S9  (Sleidan,  p.  116.)  the 
mass  was  abolished  there,  and  the  Bishop,  who  was  the  sovereign, 
was  driven  from  the  city.  Calvin  was  pastor  there  in  1588  (p. 
Ml.)  before  he  settled  at  Geneva.  At  last,  in  1549^  an  agree- 
ment is  made  (p.  485.)  between  the  bishop  and  the  senate  on  be- 
half of  the  Protestants,  b^  which  the  bishop  was  allowed  to  return 
to  Strasburg ;  his  magnificent  cathedral  and  two  other  churches 
were  assigned  to  him  and  those  who  adhered  to  the  ancient  faith  ; 
while  the  church  of  St  Thomas  and  the  other  churches  of  the  city 
were  retained  for  those  of  the  reformed  faith.  The  senate  of  the 
city  had  the  patronage  of  these. 

l^et  us  turn  next  to  a  Church  which  stood  in  a  different  situa- 
tion, being  merely  a  tolerated  and  not  an  established  Church,  and 
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where  the  clergy  were  dependent  upon  the  contributions  of 
their  flocks  without  any  legal  right  to  support  from  them ;  it 
might  well  be  supposed  that,  in  a  Church  thus  purely  volun- 
tary, the  people^s  right  would  be  readily  conceded,  I  allude 
to  the.  reformed  Church  of  France,  tolerated  by  the  edict  of 
Nantz,  and  long  a  very  flourishing  Church,  having  held  no  less 
than  twenty-nine  national  synods,  between  1559  and  16599  and 
enacted  laws  for  its  government.  It  is  repeatedly  referred  to 
by  Pardovan  as  a  sound  model  of  a  Presbyterian  Church,  and 
its  constitution  and  decrees  seem  to  have  been  much  kept  in 
view  by  our  reformers.  Now,  were  the  people  in  this  merely  to- 
lerated and  voluntary  Church  permitted  to  choose  their  pastors? 
Was  thisa  privilege  which  they  either  claimed,  or  was  such  conceded 
to  them  ?  If  this  privilege  wore  to  exist  any  where,  it  might  be  ex- 
pected in  such  a  Church  as  this.  But  no  !  there  the  rule  was,  that 
a  minister  was  chosen  for  a  congregation  by  the  pi'ovincial  synod 
or  classis  (which  is  equivalent  to  our  presbytery),  except  in  times 
of  difiiculty,  or  cases  of  great  necessity,  when  he  may  be  chosen  by 
three  pastors,  together  with  the  consistory  of  the  place ;  and  after 
the  synod  or  classis  hath  examined  any  minister-elect,  they  shall 
notify  his  election  by  their  act  to  the  church  whither  he  is  to  be 
sent.  He  is  then  to  preach  on  three  Sabbaths  to  the  congregation, 
<<  and  they  are  charged,  that  if  any  one  know  any  impediment  for 
*^  which  his  ordination  should  not  be  completed,  or  why  he  may  not 
*^  be  accepted,  that  they  do  come  and  give  notice  of  it  to  the  consis- 
^^  tory,  which  shall  patiently  hear  the  reasons  of  both  parties,  that 
"  so  they  may  proceed  to  judgment.*^  This  much,  however,  was 
concedecl  in  this  unestablished  Church ;  that  although  the  minister* 
elect  be  justified  in  synod  against  all  impeachments  brought  against 
him  by  the  people,  yet  shall  he  not  be  given  as  pastor  to  that  pco» 
pie  against  their  will,  nor  to  the  discontent ment  of  the  greatest  part 
of  them.  (Bingham,  Eccles.  Ant.  vol.  S,  p.  801).  So  the  people 
must  state  special  objections  and  prove  them ;  but  although  they 
should  not  be  able  to  substantiate  them,  prudence  suggested,  where 
no  rights  of  patronage  were  afivcted  by  the  determination,  that  if 
they  remained  obstinately  impressed  with  the  truth  of  the  impeach- 
ment, the  Church  should  provide  them  with  another  pastor,  and 
the  minister-elect  with  another  church. 

Let  me  advert  next  to  another  Church  in  similar  circumstances, 
by  far  the  most  flourishing  reformed  Church  which  existed  any 
where,  which  did  not  ultimately  become  the  established  religion  of 
the  country.  I  allude  to  the  Protestant  Church  in  Hungary. 
Notwithstanding  its  sufferings  and  oppresMon  in  the  seventeenth 
century  after  Hungary  became  subject  to  the  house  of  Austria,  it 
is  yet  at  this  day  a  very  considerable  Church.  (Townson^s  Travels, 
p.  181  ;  Walshes  Journey  from  Constantinople,  p.  869).     It  is 
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peculiar  in  this  respect,  that  there  are  in  it  two  well  ordered 
churches,  adopting  the  principles  of  the  Reformatior^ ;  for  differ^ 
ences  having  arisen  between  the  reformers  of  that  country,  as 
in  other  countries  on  the  continent,  on  the  subject  of  the  sacra- 
ment, and  an  attempt  having  been  made  in  vain  to  come  to  an 
agreement,  John  Sd,  King  of  Hungary,  addressed  a  letter.  Super- 
intendent], Decanis,  et  Pastoribus  of  the  Hungarian  Protestant 
Church,  in  1546,  recommending  them  to  form  distinct  Churches. 
(Lampe,  Hist.  Eccles.  Hung.  p.  1^).  They  followed  his  advice ; 
and  the  Lutheran  Church,  adhering  to  the  confession  of  Augsburg, 
and  the  reformed  Church  subscribing  the  confession  of  Helvetia, 
continue  distinct  to  this  day.  What  is  also  remarkable,  they  both 
adopted  the  same  form  of  polity  :  the  reformed  Church  being  un- 
der the  government  of  five  superintendents,  each  with  several  se- 
niores  or  deans,  and  pastors  unaer  them  (Lampe,  p.  564,  et  seqq.), 
with  the  exception  of  one  district,  where'  there  are  no  superinten- 
dents, but  seniores  only,  who,  however,  are  permanent  church  offi- 
cers (Lampe,  p.  1295),  one  of  which  is  elected  annually  to  hold  sy- 
nods like  superintendents.  The  Lutheran  Church  has  the  same 
superior  church  officers,  superintendents,  and  seniores,  over  th^ 
pastors.     (Lehmanni,  Hist.  Rel.  Evang.  in  Hung.  p.  24). 

The  superintendents  and  seniores  are  elected  by  the  Church  in 
their  synods,  and  the  seniores  choose  and  ordain  the  ministers  for 
the  congregations  under  their  care.  (I^ampe,  p.  295,  722,  Leh- 
man, p.  25.) 

It  seems  to  have  been  established  in  1576,  as  the  custom  in  one 
district,  under  the  reformed  Church  of  Hungary,  but  I  do  not  ob- 
serve it  in  any  other,  to  inquire  of  the  people,  at  the  end  of  the 
iirst  year,  if  they  had  any  objection  to  their  minister  continuing  with 
them  ?  and  if  within  a  week  the  congregation  did  not  enter  into 
an  engagement  with  him,  ^*  Pastor  seniorem  accedat,  veniamque 
*^  alio  transmigrandi  impetret.  Contemptui  enim  sacrosanctum 
*^  ministerium  non  est  exponendum,  nee  invitis  ecclesiis  nos  obtru- 
**  dere  debemus.''  (Lampe,  p.  299.)  The  election  of  his  suc- 
cessor was  not,  however,  in  the  people. 

In  a  national  synod  of  the  reformed  Church  in  1646,  a  greater 
privilege  (Lampe,  p.  418),  in  this  respect,  seems  to  have  been 
given  to  the  people,  provided  their  choice  was  approved  of  by  the 
Church.  But  at  the  time  of  the  Reformation,  which  is  the  posi- 
tion I  undertake  to  establish,  the  practice  in  Hungary  was  similar 
to  that  of  other  Protestant  Churches,  in  regard  to  the  place  which 
the  people  held  in  the  choice  of  their  pastors,  although  it  was 
merely  a  tolerated  and  voluntary,  and  not  an  established  Church. 

I  shall  only  refer  to  one  other  reformed  church,  the  Dutch  Cai- 
viuistic  Church.  The  ecclesiastical  laws  for  Holland  and  Zealand, 
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set  forth  in  1577  in  name  of  the  Stadthcdder  and  States  of  Hol- 
land and  Zealand,  enact,  that  ^^  the  magistrates  of  every  chief  town 
^<  shall,  upon  the  information  and  with  the  advice  of  the  ministers, 
^<  choose  ministers  for  their  chief  town,  and  for  all  other  places  un- 
«^  der  their  jurisdiction."  He  is  to  be  examined,  "  whether  he  be 
^^  endowed  with  sufficient  learning,  eloquence,  and  above  ail, 
<<  whether  he  be  of  such  an  upright  and  pious  conversation  as  be- 
<^  comes  that  holy  office.  Being  thus  qualified,  he  shall  be  pre- 
<*  sented  to  the  magistrate  for  his  approbation,  in  order  to  hispreach- 
"  ing  to  the  people.'" 

^^  But  before  any  person  shall  be  admitted  into  the  pulpit,  bis 
*^  name  shall  be  published  from  thence  three  Sundays  successively, 
^*  to  the  end  that  if  any  man  has  ought  to  object  against  him,  or 
^<  can  shew  any  cause  why  he  should  not  be  admitted,  he  may 
^<  have  time  to  do  it."  (Brandt's  Hist,  of  the  Reformation,  v.  ], 
p.  818.)  The  States,  in  their  reasons  for  establishing  these  laws, 
after  observing  '^  that  godly  rulers  have  always  appropriated  to 
'^  themselves  a  right  of  making  laws  about  religion  is  out  of  dis- 

*  pute,''  thus  proceed  ;  "  Now,  the  reason  why  we  have  committed 
to  the  civil  magistrate  the  authority  of  choosing  ministers  (by 
which  we  make  the  pastorship  subordinate  to  them,  as  are  ail 
other  offices)  is,  because  the  pastorship  is  of  the  nature  of  those 

^  offices  that  receive  their  stipends  or  wages  out  of  the  public  in- 
come of  those  places,  where  they  are  discharged ;  and  in  case  any 
body  else  should  have  a  right  of  appointing  them,  it  would  so  far 
interfere  with  the  authority  of  the  civil  government,  and  so  there 
would  be  two  different  jurisdictions  or  magistracies  in  one  city 
or  place,  which  how  dangerous  it  is,  we  need  not  use  many  ar- 
guments to  shew,  since  all  those  Princes  and  States  that  have  been 

*  engaged   in   the   reformation  of  reliffion   do  appropriate   the 
«  same  right  to  themselves."     It  is  added,  that  they  have  copied 

after  Geneva,  ^^  so  that  in  a  manner  we  agree  with  each  other.^^ 
(Brandt,  v.  1,  p.  32^.)  It  is  further  said,  and  this  shews  how 
little  the  invitation  to  the  people,  to  object  when  a  minister  ap- 
proved of  by  the  magistrate  and  the  Church  was  proposed  to  them, 
was  valued  or  acted  upon,  even  at  Geneva,  that  this  practice  had 
been  discontinued  in  the  Church  of  Geneva  for  some  years,  but 
that  the  ministers  in  1560  had  petitioned  the  magistrates  that  it 
might  be  re-established,  which  was  done.  (P.  828.)  When  the  fa- 
mous Synod  of  Dort  was  authorized  by  the  States  to  assemble  in 
1618,  it  was  expressly  on  the  condition  that  they  were  to  treat 
solely  on  the  points  of  doctrine  in  dispute  with  the  Arminians,  and 
that  **  the  right  of  patronage,  both  public  and  private,  be  preserved 
^^  without  encroachments.*"     (Brandt,  v.  8.  p.  12.) 

Thus,  then,  in  every  Protestant  Church,  so  far  as  I  am  acquaint- 
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ed  wilb  their  history,  the  people  have  not  had  the  choice  of  their 
pastors ;  and  I  know  of  but  one  exception  to  this,  not  however  in  a 
national  Reformed  Church,  but  in  a  small  district  of  one.  Even 
this  was  not  the  fruit  of  the  Reformation,  but  arose  out  of  a  privi- 
lege in  times  prior  to  the  Reformation.  In  certain  counties  in 
East  Friesland,  the  people  anciently  had  acquired  the  patronage 
of  the  benefices  in  tne  open  country  ;  but  this  right  had  been  sur- 
rendered to  the  Duke  of  Saxony  by  a  treaty  in  1498.  It  was  re- 
stored  to  them  by  the  Emperor  Charles  V.,  by  a  diploma  or  char- 
ter in  15399  expressly  saving  the  jus  pcUronaius  belonging  to 
private  persons,  and  also  reserving  to  himself  the  right  of  nomuiat- 
ing,  honoris  causdy  to  the  first  church  in  each  of  the  three  districts 
which  should  become  vacant  each  year.  The  diploma  is  a  very 
curious  document,  pointing  out  with  great  minuteness  the  parties 
by  whom,  and  the  mode  in  which,  the  election  is  to  be  made.  Af- 
ter all,  the  person  elected  must  be  approved  of  by  the  senate. 
(Brandt,  v.  4,  p.  386.     Gerdes,  v.  8,  p.  140.) 

This  uniformity  in  the  views  of  the  Reformers  on  the  Continent 
in  giving  eiFect  to  the  ancient  rights  of  patrons,  was  founded  on  the 
most  just  and  reasonable  grounds.  They  did  not  establish  a  new 
Church ;  for  they  had  much  more  correct  views  of  the  nature  of 
the  Church  of  Christ,  of  which  they  were  members.  They  merely 
reformed  its  corruptions,  and  freecf  it  from  the  innovations  and  su- 
perstitions introduced  by  the  Bishop  of  Rome,  and  brought  it  back 
to  what  they  esteemed  its  apostolic  model.  They  departed  only  from 
the  communion  of  its  errors  ;  from  the  communion  of  the  church 
they  professed  not  to  have  departed.  On  this  they  grounded  their 
right  to  the  patrimony,  the  tithes,  and  the  ecclesiastical  buildings 
which  the  church  in  former  times  had  appropriated  or  erected,  and 
which  had  been  confirmed  to  her  by  the  piety  of  former  ages ;  and 
as  they  succeeded  generally  in  this  claim,  since  they  did  not  hold  the 
opinion  that  the  right  of  choosing  their  pastors  belonged  to  the  people 
Jure  divino  (an  opinion  which  in  this  country  at  least  was  not  taken 
up  till  a  late  period,  first,  I  think  in  1647,  Peterkin,  v.  S,  p.  143), 
they  most  naturally  felt  that  they  were  bound  to  take  the  property 
of  the  Church,  under  the  burdens  with  which  it  had  been  madfe 
over  to  the  Church.  The  right  of  patronage  had  been  secured  to 
those  who  built  or  endowed  a  churcn  ;  and  so  effectual  had  this 
been,  aided  by  the  piety  or  superstition  of  founders,  that  churches 
were  built  and  endowed  fully  adequate  in  Popish  times  to  the  de- 
mands of  the  population,  so  that  there  was  no  occasion  in  any 
country  in  Chnstendom  to  make  a  law  enforcing  the  building  of 
churches.  There  is  no  enactment  to  that  effect  in  the  canon  law  ; 
and  no  law  for  building  churches  exists  to  this  day  either  in  Eng- 
land or  Scotland,  though  there  be  laws  for  repuring  and  rebuild- 
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ing  them  with  us  as  early  as  the  ecclesiastical  code  1S42,  and  re- 
newed  hy  1563,  c.  76.  Could  the  Reformers  decently  take  pos- 
session of  the  churches  and  houses  of  the  Popish  ecclesiastics,  their 
tithes,  and  other  property,  and  yet  reject  the  conditions  on  which 
these  were  first  granted  to  the  church  ? 

Now,  the  preceding  historical  detail  will  be  found  to  throw  coo- 
slderable  light  on  the  views  and  practices  of  our  own  Reformers. 
For  it  is  well  known  that  a  great  intercourse  was  kept  up  among 
the  Reformers  in  different  countries;  they  entered  into  boncb 
and  leagues  to  enable  them  to  resist  the  powerful  enemies  to 
whom  they  were  opposed,  and  great  anxiety  was  shewn  that  as 
much  as  possible  there  might  be  unity  of  doctrine  and  discipline 
among  them,  as  tending  to  strengthen  the  tie  of  interest  which 
bound  them  to  each  other.  Accordingly,  rumours  of  the  violence 
and  the  length  to  which  the  Reformation  was  carried  in  this  coun* 
try,  having  reached  the  Continent,  "  the  churches  of  Geneva, 
*^  Berne,  and  Basle,  with  other  Reformed  Churches  of  Germany 
*'  and  France,  sent  to  the  whole  Church  of  Scotland  the  sum  of 
^'  the  confession  of  their  faith,  desiring  to  know  if  they  agreed  in 
"  uniformity  of  doctrine.  It  was  answered,  that  they  agreed  in 
"  all  points  except  as  to  keeping  some  festival  days.''  (Knox's 
History,  v.  2,  p.  188.)  This  was  in  1566,  and  as  a  proof  of  this 
agreement,  they  subscribed  this  foreign  confession,  which  is  now 
known  as  the  Latter  Confession  of  Helvetia.     (Keith,  p.  568.) 

With  regard  to  the  external  polity  of  the  Churchj  these  foreign 
Reformers  would  find  a  singular  uniformity  with  theirown Churches. 
They  saw  in  this  Church  superintendents  and  the  right  of  patron- 
age admitted,  with  power  to  the  people  of  objecting  if  any  impedi- 
ment existed  to  the  admission  of  the  minister  appointed  for  tnem. 
Our  reformers  did  not  think,  and  they  so  declared  in  the  Confes- 
sion of  Faith  1560,  ^'  that  ane  policie  and  ane  ordour  of  ceremonies 
^'  can  be  appointit  for  all  agis,  tymis,  and  placis,"  so  the  poh'ty  of 
the  Church  might  be  the  subject  of  arrangement  with  the  State; 
and  upon  this  principle  they  acted. 

The  Parliament,  or  rather  Convention,  which  met  in  August 
1560,  established  the  Protestant  religion  in  this  country,  and  ra- 
tified the  Confession  of  Faith  drawn  up  by  the  reformers,  abolish- 
ing the  jurisdiction  of  the  Pope  and  the  Romish  Church  in  this 
country. 

What  is  termed  the  first  General  Assembly  of  the  Protestant 
Church  met  on  20th  December  1560,  consisting  of  forty-four  mem- 
bers, nine  of  these  being  designed  ministers.  (Keith,  p.  499.)  By 
this  Assembly,  eight  ministers  were  appointed  to  particular  towns, 
and  five  superintendents  were  chosen  :  ^'  With  this  small  number 
"  was  the  plantation  of  the  Church  at  first  undertaken."   (Spottis- 
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woody  p.  140.)  Immediately  after  the  Parliament  was  dissolved, 
the  First  Book  of  Discipline  was  dr^wn  up  by  Knox,  Wynram, 
Spottiswood,  Douglas,  and  Row  (Calderwood,  p.  S4),  ''  the  same 
**  who  had  done  the  heads  of  doctrine,''*  and  presented  to  the 
council  in  December  thereafter.  It  is  sometimes  said  that  the 
First  Book  of  Discipline  was  hastily  drawn  up ;  that  it  and  some 
of  its  provisions  were  only  to  be  temporary,  alluding  especially  to 
Supenntendents ;  and  that,  it  was  only  to  subsist  till  the  Church 
was  ripe  for  a  better  policy.  No  one  can  read  this  work  and  think 
it  a  hasty  performance.  It  was  the  work  of  the  same  eminent  men 
who  drew  up  the  Confession  of  Faith  1560  in  four  days,  so  fully 
prepared  were  they  for  their  task  ;  while  the  Book  of  Discipline, 
surely  a  much  easier  duty,  was  the  fruit  of  some  months'  labour. 
Neither  will  any  one  discover  in  this  work  the  slightest  indicatiofls 
that  the  polity  was  intended  to  be  temporary.  Although  this 
book  was  never  approved  of,  either  by  the  Church  or  the  State,  it 
may  be  noticed,  as  shewing  the  opinions  of  our  Reformers  on  vari- 
ous points  of  Church  policy,  and  particularly  as  to  the  election  of 
ministers.  It  is  there  said  (chap.  iv.  §  1  and  2),  '^  Ordinary  voca- 
^  tion  consisteth  in  election,  examination,  and  admission.  It  ap-» 
**  pertaineth  to  the  people,  and  to  every  several  congregation,  to 
**  elect  their  minister.^  This,  however,  was  not  much  more  than 
a  shew  of  giving  them  the  election,  for,  ^^  if  they  neglect  this  for 
**  forty  days,  the  Superintendent,  with  his  council,  may  present 
"  unto  them""  one  to  be  their  minister.  After  being  examined,  as 
well  in  life  and  manners  as  in  doctrine  and  knowledge,  he  is  to 
preach  before  the  people  where  he  is  to  minister,  and  if  they  can 
reprehend  nothing  in  his  life,  doctrine,  not  utterance  (§  4),  '^  then 
**  we  judge  the  church  which  was  destitute  unreasonable,  if  they 
^^  refuse  him  whom  the  Church  did  offer,  and  that  they  should  be 
<^  compelled  by  the  censure  of  the  Council  and  Church  to  receive 
"  the  person  appointed,^  unless  they  had  previously  presented  one 
better,  or  as  well  qualified,  who  is  to  be  preferred  ;  **  for  altogether: 
**  this  is  to  be  avoided,  that  any  man  be  violently  intruded  or 
'^  thrust  in  upon  any  congregation ;  but  this  libertie,  with  all  care, 
**  must  be  reserved  to  every  several  church,  to  have  their  votes 
^'  and  suffrages  in  election  of  their  ministers.  But  violent  intru* 
"  sion  we  call  not,  when  the  council  of  the  Church,  in  the  fear  of 
*'  God,  and  for  the  salvation  of  the  people,  ofFereih  unto  them  a 
<^  sufficient  man  to  instruct  them,  whom  they  shall  not  be  forced  to 
<''  admit  before  just  examination,  as  before  is  said.^**  Not  a  syllable 
is  said  as  to  patronage ;  nor  can  it  be  discovered,  from  any  part  of 

*  Randolph  says  this  treatise  was  submitted  to  the  revisal  of  Lethington  and 
Wynnm,  who  mitigated  the  austerity  of  many  words  and  sentences. — Tytler, 
V.  vi.  p.  213. 
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the  Firet  Book  of  Discipline,  whether  it  was  originally  theintentioD 
of  Knox  and  his  coadjutors  to  recognise  patronage,  except  when 
exercised  by  the  Church,  or  not ;  but  I  incline  to  think  it  was  not 
intended  to  be  recognised  ;  and  that,  while  the  nomination  of  a  mi- 
nister by  the  Church  would  not  be  violent  intrusion,  a  presentation 
by  a  patron  would  be  reckoned  such  in  opposition  to  an  election  by 
\ne  people. 

Ill  the  unformed  state  of  the  Protestant  congrep^ations,  and  with 
the  few  ministers  for  the  charge,  it  was  natural  for  the  Church  to 
assume  the  privilege  of  appointing  them  to  the  duties  and  places 
where  they  would  be  most  useful.  Accordingly,  in  the  first  As- 
sembly they  did  so.  (Book  of  the  Universal  Kirk,  p.  S ;  Calder- 
wood,  p.  299)  Some  were  appointed  to  be  Superintendents,  and 
some  to  be  Ministers  of  chief  towns.  Again,  in  156S,  two  persons 
are  ordained  to  serve  in  such  kirks  as  the  Assembly  shall  appoint  in 
their  next  session,  and  Mr  Craig  was  ordained  by  the  Assembly  to 
be  joined  with  Mr  Knox  in  the  ministry  of  Edinburgh;  (Book  of 
Universal  Kirk,  p.  17)  ;  and  in  the  next  session  it  was  concluded, 
that  one  of  the  aoove  should  serve  in  the  kirk  which  the  Superin- 
tendent of  Lothian  should  appoint.  (Book  of  Universal  Kirk,  p.  18.) 
The  nomination  or  election  m  these  cases  lay  obviously  with  the 
Church,  and  assent  was  all  that  was  required  from  the  people. 
For  this  question  was  discussed  in  the  eleventh  General  Assembly, 
1565,  ^^  If  sick  as  hes  once  enterit  in  the  ministrie,  been  appaintii 
*^  be  the  superintendent,  and  received  of  the  people,  may  leave 
*^  their  vocation  and  follow  the  world,  because  they  cannot  have  a 
**  sufficient  stipend,"*  (Keith,  p.  553) ;  and  the  Church  finally 
wished  the  practice  to  be  sanctioned  by  the  State,  for,  among  oer^ 
tain  articles  proposed  in  1574  to  Re^t  Morton  for  adoption,  is 
this  one :  '^  That  in  all  churches  destitute  of  ministers,  such  per- 
'^  sons  may  be  planted  as  the  bishops,  superintendents,  and  com- 
<<  missioners  sfudl  name^  and  that  stipends  be  assigned  to  them.* 
(Petrie,  p.  884) 

The  First  Book  of  Discipline  introduced  Superintendents,  and 
assigned  dioceses  to  them,  the  whole  of  Scotland  being  portioned 
out  into  ten  dioceses ;  and  Knox  says  in  his  History  (v.  1,  p.  S60), 
^^  Superintendents  and  overseers  were  nominated,  that  all  things 
**  in  the  Church  might  be  carried  with  order,  and  well.''  They 
were  at  first  to  be  named  by  the  Privy  Council,  (ch.  vi,  §  6),  •*  but 
*^  afler  three  years,  the  ministers,  elders,  and  deacons  of  the  town, 
*^  with  the  magistrates  and  council,  are,  within  twenty  days,  to 
^^  nominate  two  or  three  ministers,  one  of  which  is  to  be  elected 
^^  with  public  consent.  An  edict  is  sent  forth,  warning  all  that 
^*  have  any  exception  against  them  to  iippar.  The  persons  nomi- 
*^  nated  are  then  examined,  and  the  ministers  of  the  province,  and 
"  those  of  their  congregations  who  convene,  give  their  votes :  if 
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*<  any  thing  has  been  objected,  the  superintendent  and  ministers 
**  must  consider  whether  the  objection  be  made  of  conscience  or 
*<  malice,  and  they  must  answer  accordingly.  Other  ceremonies 
<<  than  sharp  examination,  approbation  of  the  ministers  and  super- 
<^  intendents,  with  the  public  consent  of  the  elders  and  people,  we 
*^  cannot  allow.^  ^^  The  form  for  electing  a  superintendent  and  all 
^*  other  ministers,^  printed  along  with  the  book  of  Psalms  used  by 
the  Church,  and  in  Knox^s  History  (fi.  iii.  p.  40S),  was  drawn  up 
by  Knox,  and  used  by  him  in  the  inauguration  of  Spottiswooa, 
as  Superintendent  of  Lothian,  on  9th  March  1660-1.  It  corres- 
ponds with  the  above,  and  shews  that,  as  in  that  instance,  where 
only  one  person  was  offered  to  the  congregation,  the  election  was 
confined  to  their  receiving  him,  if,  as  invited  by  the  edict,  none 
**  knew  of  any  crime  or  offence  that  might  unable  him  to  be  called 
'^  to  that  office,^  and  they  were  to  state  the  objection,  in  such  form 
as  to  enable  the  superintendent  and  ministers  to  consider  if  it  was 
made  of  conscience  or  malice.  Fardovan  says  (B,  i.  t.  i.  §  S9), 
that  this  was  the  form  of  electing  and  ordaining  ministers  observed 
at  the  beginning  of  our  Reformation.  The  intention  may  have 
been  to  give  a  leet  of  two  or  three  persons  to  the  people,  selected 
by  the  Church  as  fit  for  the  ministry.  But  this  certainly  never 
was  established. 

We  have  the  form  of  the  edict  inviting  the  people  to  state  ob- 
jections, in  the  appointment  of  Wynram  as  Superintendent  of  Fife. 
It  is  dated  so  early  as  20th  March  1560-1,  and  ip  issued  by  the 
minister  and  elders  of  St  Andrews,  and  bears  ( App.  to  Evidence  on 
Fatronage,  1834,  p.  478),  that  the  Lords  of  the  Secret  Council  have 
directed  him  tobeproponed  to  beelected  superintendent,  and  requiring 
all  to  whom  vote  appertains  in  the  election  of  *^  sic  chief  ministers,^' 
to  appear  ^*  and  asdst  the  said  election,  and  be  their  votes  to  consent 
^^  to  the  same,  or  ellis  to  oppone  agains  the  lyff  and  doctrine  of  the 
'^  person  nominated ;  and  likeways  we  requir  and  charge  the  said 
*'  Jhon  Wynram  to  be  personallie  present  the  same  daye,  to  ac- 
*^  cept  the  chearge  quharwith  the  Kyrk  sail  burdyn  him,  with  cer- 
*^  tification  to  all  and  sundry,  that  seing,  without  the  cayr  of  super- 
<^  intendentis,  neyther  can  the  Kyrk  be  suddenlie  erected,  neyther 
**  can  they  be  reteined  in  discipline  and  unite  of  doctrine ;  and 
*^  farther,  seeing  that  of  Crist  Jesus  and  of  his  Apostles  we  have 
^^  command  and  exempill  to  appoynt  men  to  sic  charges ;  and 
*^  now  last,  that  we  have  command  of  the  upper  poweris  to  put 
**  the  same  to  executione,  we  intend  to  proceed  in  tne  said  election 
'<  according  to  the  ordour  in  the  Booke  of  Keformatione.^ 

The  terms  of  this  edict  distinctly  shew  that  the  people  were  to 
consent,  unless  they  could  oppone  any  thing  to  the  life  and  doc- 
trine of  the  person  nominated. 

It  appears  that  the  Church,  having  assumed  the  nomination 
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of  the  ordinary  ministers^  wished  to  appropriate  the  election  of 
Superintendents  also,  to  ihe  effect  of.  giving  a  leet  of  two,  out  of 
which  one  was  to  be  chosen  by  the  province.     Thus,  in  the  5th 
General  Assembly  1562,  on  complaints  that  superintendents  had 
not  been  appointed  for  Aberdeen,  Banff,  Jedburgh,  and  Dumfries, 
(Keith,  p.  516),  the  Assembly  ^ve  a  leet  of  two  ministers  for  each 
place,  and  appointed  their  election  and  inauguration  to  take  place 
on  certain  days  named,  and  various  ministers  are  appointed  spe- 
cially to  churches  by  this  Assembly.   The  nomination  of  the  Super- 
intendents seems  to.  have  been  considered  an  encroachment  on  the 
Eower  of  the  Crown,   which  formerly  had  the  appointment  of 
ishops ;  and,  at  all  events,  the  three  years  were  not  expired  during 
which  it  was  secured  to  the  Privy.Council.     Accordingly,  in  the 
fifth  session  is  this  entry :  '<  Notwithstanding  of  the  nomination  of 
*^  Superintendents  for  Aberdeen,  Banff,  Jedburgh,  and  Dumfries, 
^^  made  before  in  the  third  session,  the  Assembly  remitted  further 
^*  advisement  and  nomination  of  the  persons  to  the  Lords  of  the 
^*  Secret  Council,  providing  the  days  for  the  admission  be  not 
**  altered.'"  (Keith,  p.  519.)     But  notwithstanding  the  anxiety  of 
the  Church  to  have  these  ^*  chief  ministers^  appointed,  the  Privy 
Council  did  not  respond  to  the  call,  probably  from  some  difficulty 
as  to  their  salary ;  for  this  wa^  one  material  distinction  between 
the  ordinary  ministers  and   the  superintendents,  that,  while  the 
former  were  divided  into  three  classes,  and  had  the  miserable 
stipends  of  100,  SOO,  or  800  merks  assigned  to  them,  the  superin- 
tendents had  salaries  of  about  five  times  the  amount.   (Keitifs  Ap- 
pendix, No.  XII. ;  Cooke's  History,  v.  B,  p.  48.^     Thus,  the  Su- 
perintendent  of  Angus  hadastipend  of  fifteen  chalders  of  crain;  and 
the  only  exception  was  Knox,  who,  though  only  a  minister,  had 
twelve  chalders  and  600  merks  yearly,  which,  on  his  death  in  157^ 
was  continued  for  one  year  to  his  widow  and  three  daughters. 
(Cooke's  History  of  the  Church,  v.  1,  p.  2«9.) 

The  General  Assembly,  however,  still  continued  to  urge  the 
appointment  of  superintendents,  where  none  are  within  this  realm, 
and  to  claim  the  nomination  of  them.  In  the  9th  Assembly, 
December  1564,  it  was  ordained,  "  That  the  persons  who  were 
**  nominat  for  election  to  the  superintendentship  of  Aberdeen,  De- 
^  eember  1562,  sou  Id  now  again  be  put  in  leets:  that  edicts  be 
**  served,  and  the  person  chosen  be  inaugurat  at  Aberdeen  the 
^'  M  Sunday  of  March  next,  by  the  superintendents  of  Angus 
*^  and  Fife,  with  such  ministers  as  they  sould  choose  for  such  in- 
<*  augiiration.''  (Keith,  p.  6S7.)  And  in  the  conferences  which  took 
place  on  Regent  Murray ^s  accession  to  power,  for  duly  autho- 
rizing the  Reformed  Faith,  one  of  the  articles  proposed  is,  *^  That 
^<  Superintendents  be  appointit  quhair  neid  rcKjuiriSv  &nd  that  or- 
^^  doure  be  providit  how  thai  salbe  obeyit  in  thair  offices,  and 
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<^  how  thai  salbe  hable  to  serve  in  the  same/^  (Tbonofion^^  Acts, 
1567,  vol.  B,  p.  S7.)  Farther,  by  the  Gweral  Assembly  1568^  it 
is  resolved,  ^^  To  advise  with  my  Lord  Regcot  his  Grace  and 
^  Council,  that  in  Rowrns  and  Contries  where  are  no  Superin<» 
*<  tendents,  they  may  be  placed."  (Petrie,  p.  860.)  The  plan,  how« 
ever  which  Morton  devised  for  introducing  bishops,  prevented 
any  further  appointments  of  superiptendents  beyond  the  original' 
five. 

Erskine  of  Dun,  the  superintendent  of  Angus,  oo  one  occasion 
asserted,  and  asserted  most  truly,  that  the  office  of  superintendent 
and  bishop  were  the  same.  When  Morton  in  157^  introduced 
the  name  rather  than  the  order  of  bishops,  and  when  the  superin- 
tendents sought  their  wonted  allowances  from  him,  he  insulted 
them  by  saying  there  was  now  no  occasion  for  them,  as  bishops 
were  restored.  (SpottiBWood,p.£72.)  On  thisErskinevSpottiswood, 
and  Wynram,  the  three  survivors  of  the  superintenclents,  came 
to  the  General  Assembly  when  it  met  in  March  1674,  and  desired 
to  demit  their  office,  and  were  earnest  that  tiie  Eirk  should  accept 
their  demission,  as  they  were  now  counted  useless  ecclesiastic 
officers.  (Cooke,  vol.  1,  p.  327.)  But  the  Assembly  declined  to  do 
this,  and  renewed  the  declaration,  that  bishops  and.  superintend* 
ents  stood  on  the  same  level ;  that  the  jurisdiction  of  bishops  did 
not  exceed  that  of  superintendents;  that  no  bishop  should-  with* 
in  bis  diocese,  give  collation  of  any  benefice  within  the  bouada 
of  superintendents.  And  an  article  is  sent  to  the  Regent,  That 
stipends  be  granted  to  superintendents  in  all  time  commg  (for  it 
is  a  mistake  to  say  the  office  was  intended  to  be  temporary)  inaU 
countries  destitute  thereof 

All  these  proceedings  are  of  course  omitted  by  Calderwood. 
The^  are  a  good  deal  curtailed  by  Petrie.  I  take  them  from  the 
Register  of  the  Proceedings  of  the  General  Assembly. 

It  is  recorded  among  the  proceedings  of  the  first  Assembly 
in  1560,  that  <*  Mr  John  Ramsay  was  presented  be  Sir  John 
«<  Borthwick,  as  minister  for  the  kirk  of  Aberdour  and  Tyrie.^ 
(Book  of  Universal  Eirk,  p.  6.)  It  was  already  noticed  tha^ 
patronage  is  not  once  mentioned  in  the  First  Book  of  Disf 
cipline,  and  it  f»*obabIy  was  not  intended  to  admit  it,  as  being 
hostile  to  the  views  of  the  Church.  Accordingly,  although  the 
above  entry  is  in  the  minutes,  it  is  not  said  that  the  presentatioa 
was  sustmned,  or  that  Ramsay  was  admitted  to  his  trials,  or  that 
any  thing  followed  upon  it.  And  at  the  session  a  few  days  after* 
wards,  Dec.  27. 1560,  the  election  of  ministers  is  spoken  of  as  being 
in  the  people,  in  accordance  with  the  views  of  the  Book  of  Dis- 
cipline. But  this  presentation  probably  led  the  way  to  the  admis* 
sion  of  Lay  Patronage ;  for  considering  who  the  Patron  was  who 
claimed  his  ancient  right,  the  Assembly  must  have  been  loath  to 
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refuse  him  any  privilege  he  would  have  enjoyed  in  Popish  times. 
He  had  suffered  in  the  cause  of  the  Reformation.  Being  an  officer 
in  the  Scots  Guards  in  Paris,  Sir  John  Borthwick  had  imbibed 
the  principles  of  the  Reformed  Faith ;  and  having  come  to  Scot- 
land, brinffin^  with  him  certain  works  of  Luther  and  iEoolampa- 
dius,  and  bavmg  freely  discussed*  the  subjects  of  ccmtroversy  bew 
'tween  the  Protestants  and  the  Church  of  Roqie,  he  was  in  1540 
summoned  to  appear  before  Cardinal  Beaton  and  his  assessors 
at  St  Andrews.  Having  wisely  failed  to  appear,  Borthwick  was 
in  absence  condemned  as  a  heretic,  and  burnt  in  effigy.  (Fose^s 
Martyrs,  p.  606.  Keith,  Appendix,  p.  6.)  He  withdrew  to 
England,  and  was  employed  by  Henry  VIII.  to  negociate  an 
alliance  with  the  Protestant  States  of  Germany.  He  had  re- 
turned to  Scotland  on  the  tall  of  the  Papal  Church  there,  and  in 
1560  gave  in  this  presentation  to  the  General  Assembly.  The 
sentence  of  heresy  still  stood  against  him ;  and,  accordingly,  he  ob- 
tained a  warrant  from  the  Privy  Council,  dated  ISth  August  1661, 
directed  to  the  Superintendent  and  ministrie  of  St  Andrew^s  for 
cognition  of  his  former  sentence.  It  is  reversed  by  Wynram,  the 
Superintendent  of  Fife,  ^^  with  the  counsail,  jugement,  and  consent 
of  venerable  and  godlie  leamit  men,  to  wit,  Mr  Jbon  Douelas,"^  &c« ; 
and  we  may  notice  that  Wynram  designs  himself  by  the  prelatic 
term  we  in  the  plural,  in  the  same  manner  as  the  Canunal  had  done 
in  the  original' sentence,  the  only  difference  being  that  the  Popish 

Crelate^s  sentence  is  pronounced  in  Latin,  while  Uie  Reformed  pre- 
te's  is  in  English.  (Bannatyne  Miscellany,  vol.  1,  p.  ftSS.)  It  is 
worthy  of  remark  that  Wynram,  as  subprior  of  St  Andrew^  was 
one  of  the  cardinal^s  assessors  in  1540,  and  that  bein^  the  Judge 
who,  in  1561,  reversed  the  sentence,  he  declares  that  it  had  been 
pronounced  by  ^*  plain  enemies  of  the  truth.^' 

A  presentation  from  such  a  martyr  to  the  true  Faith,  could  not 
fail  to  be  attended  to,  especially  as  it  was  probably  found  that 
such  claims  would  be  insisted  on.  Accordingly  Ramsay  is  found 
in  1563  minister  of  Aberdour  and  Tyrie  in  AtSerdeenshure.  (Re- 
gister of  Ministers,  Exhorters,  and  Readers,  and  of  their  Stipend^ 
printed  at  Edinburgh,  1830.) 

It  would  appear  that  the  deputation  from  the  Church,  wbo  went 
to  the  Queen  at  Perth^  and  followed  her  to  Dunkeld  in  1565,  with 
the  articles  from  the  General  Assembly,  led  her  to  fear  that  they 
wished  to  interfere  with  the  Church  Patronage  of  the  Crown ;  for 
she  says  in  her  answer  (Keith,  p.  560),  <<  That  her  Majesty  thinks 
<^  it  na  ways  reasonable  that  she  should  defraud  herself  of  so  great 
^*  a  part  of  the  patrimony  of  her  crown  as  to  put  the  patronage  of 
*'  benefices  furth  of  her  own  hands  ;^  and  this  brings  forth  the  me- 
morable reply  as  to  patronage  by  the  Assembly,  which  John  Row 
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was  appointed  to  draw  up,  and  which  Was  well  considered  by  the 
Assemmy  before  being  sent  to  the  Queen.  *^  Our  mind  is  not  that 
**  her  Mmesty,  or  any  other  patron  of  this  realm^  should  be  de- 
^*  frauded  of  their  just  patronages."  They  thus  reckoned  it  a  fraud 
aminst  patrons  to  deprive  them  of  this  ri^t.  **  But  we  mean,^ 
they  add,  ^  whensoever  her  Majesty,  or  any  other  patron  of  this 
^  realm,  does  present  to  a  benefice,  that  the  peraon  presented 
^  should  be  tried  and  examined  by  the  judgment  of  learned  men 
^<  of  the  Kirk,  sikas  are  presentlie  the*Superintendents,  appointed 
^*  thereto.  And  as  the  presentation  of  benefices  pertiunes  to  the 
<'  patron,  so  ought  the  collation  thereof,  by  law  and  reason,  pertain 
^  to  the  kirk ;  m  the  whilk  collation  the  kirk  should  not  be  de- 
'<  frauded,  more  nor  patrons  of  theh*  presentation,^  (Keith,  p.  651.) 
The  Queen's  answer  and  reply  by  the  Church  were  reckoned  so 
important  and  fundamental,  that  they  were  ordered  to  be  recorded 
in  the  Buik  of  the  Universal  Kirk.  (Peterkin,  v.  S.  p.  17.)  This 
placed  the  matter  on  its  proper  footing  in  accordance  with  the  rule 
of  other  !Reformed  Churches,  and  removed  the  evil  complained  of  at 
the  time,  that  persons  who  were  not  even  ministers,  still  less  capa* 
ble  of  teaching  the  Reformed  Faith,  were  put  into  benefices,  not 
having  been  subjected  to  the  examination  of  the  Church. 

In  1567,  the  acts  1560  were  renewed,  and  it  was  enforced  by 
c.  7,  '*  that  the  examination  and  admission  of  ministers  be  only  in  the 
**  power  of  the  kirk  now  openlie  and  publidie  professed  within  the 
^*  realm,^  in  contradistinction  of  the  Popish  Church,  giving  the 
Beformed  Church  the  same  power  in  this  matter  which  its  prede- 
cessor had  had ;  and  of  course  as  it  follows,  *^  the  presentation  of 
^  lakk  patronages  always  reserved  to  the  just  and  antient  pa- 
^  trons.^  I  may  notice  m  passing,  that  the  finality  of  the  judg- 
ment of  the  Greneral  AssemDly,  mentioned  in  the  close  of  this  act, 
can,  in  my  opinion,  apply  only  to  the  immediate  subject  of  the 
enactment — ^tne  qualifications  of  the  person  presented — where  the 
patron  has  presented  a  person  qualified  to  his  understanding,  and 
the  Church  is  to  try  if  he  be  really  cjualified.  That  such  per. 
sons  should  be  tried  by  the  examination  of  the  superintenaent 
had  been  expressly  providedby  the  First  Book  of  Discipline,  and  by 
various  acts  of  Assembly  before  this  time,  (Petrie,  p.  288 ;  Spot- 
tiswood,  p.  157  and  190)— and  the  examination  is  now  secured 
to  the  Protestant  Church  by  this  enactment  of  the  state :  further, 
it  was  agreed  that  this  examination  should  be  final  by  the  Church, 
though  die  patron  was  not  bound  to  rest  satisfied  with  the  o{h« 
nion  of  the  superintendent  alone,  for  the  Civil  Court  did  not  wish 
to  interfere  as  to  the  trial  of  the  presentee's  qualifications.  Therefore 
as  to  these  the  patron  must  rest  satisfied  with  the  judgment  of  the 
highest  Ecclesiastical  Court.  This  is  the  law  which  was  then,  and  still 
is,  olMerved  in  England  as  to  this  matter.  (Blackstone,  v.  1,  p.  890.) 
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But  it  is  quite  different  if  the  superintendent,  or  pjresbytery  nov, 
should  refuse  altogether  to  inquire  into  the  quaUficatioDs  of  the  pre- 
sentee. Itisimpossibl^  to  hold  that  the  patron,in  such  acase,  is  bound 
either  to  apply  to  a  superior  Church  Court,  or  to  be  satisfied  with 
iu  decision  as  final.  The  presbytery  are  bound  to  receive  him  to 
his  trials.  Truly  it  cannot  be  supposed  that  the  very  act  which  ex- 
pressly resenred  the  rights  of  lay  patrons,  conferring  on  the  Church 
at  the  same  time  the  distinct  power  of  examination  and  admission, 
should  be  intended  to  give  the  superintendent  the  power  of  re- 
fusing to  examine  and  to  reject  a  presentation,  except  on  the 
ground  that  the  presentee  was  not  found  qualified  upon  examina- 
tion. That  the  Church  Courts  alone  were  to  be  the  judges  of 
other  grounds  on  which  they  might  refuse  to  admit  the  presentee, 
than  want  of  the  qualification  which  it  was  within  their  province  to 
try,  seems  utterly  inconsistent  with  the  reasonable  meaning  of  the 
Legislature  or  of  the  Church  at  the  time. 

The  First  Rook  of  Discipline  had  been  sanctioned  neither  by  the 
Church  nor  the  State,  and  various  committees  were  appointed  al- 
most every  year  by  the  General  Assembly  for  drawing  up  a  form 
of  policy,  and  similar  Commissioners  were  appointed  by  Parliament. 
(Cooke,  V.  3,  p.  101 ;  Calderwood,  p.  *7, 5%  66, 57,  65,  67,  &c ; 
Acts  of  Parliament,  v.  8.  p.  89, 105, 137, 803,  &c.)  In  the  course 
of  doing  so,  certain  heads  in  1571  were  proposed  as  a  basis,  but 
they  state  nothing  against  patronage,  nor  claim  any  right  in  the 
people  to  elect. 

I  was  surprised  to  hear  it  gravely  asserted,  that  the  Presbyterian 
form  of  religion  was  sanctioned  in  1560.  The  Protestant  faith  was 
then  established,  and  although  we  were  to  adopt  as  correct  the  lan- 
guage of  Parliament  at  the  Revolution,  that  the  country  reformed 
from  Popery  by  presbyters,  it  would  not  be  true  that  the  Presby- 
terian Church  government  had  then  been  introduced.  Even  as 
yet  Presbytery  was  not ;  there  was  no  Church  court  on  the  prin- 
ciple of  parity  among  its  members — that  is,  consisting  of  prest^- 
ters  alone.  The  first  and  lowest  was  the  Kirk-session,  consisting  of 
the  pastor,  and  elders  *'  that  labour  not  in  word  or  doctrine.**  This 
court  claimed  very  high  powers  in  some  instances  at  least ;  for  Arch- 
bishop Hamilton  writes  thus  to  the  Archbishop  of  Glasgow  in  Pa- 
ris, 18th  Aug.  1560  (Keith,  p.  487), ''  Farder  the  elderis  callit  of 
«<  every  town  takts  all  causis  of  our  ecclesiastical  jurisdiction  and  'in- 
^*  tromettis  with  all  our  office  ;**  and  well  he  might  say  so,  for  the  re- 
gister of  St  Andrew's  shews  that  Knox,  while  minister  there,  and  af- 
terwards Goodman,  who  succeeded  him  when  he  was  removed  to 
Edinburgh,  entertained  actions  of  divorce ;  and  what  is  singular, 
the  summons  always  contains  a  provision  that,  on  obtaining  the  di- 
vorce, the  party  shall  be  allpwed  to  enter  into  a  second  marriage. 
This  was  not  the  doctrine  of  the  Popish  Church  ;  and  for  this 
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change  in  the  ecclesiastical  law  of  this  country,  I  know  of  no  othcf 
authoritjf  than  the  practice  of  the  Reformed  Church,  commencing 
in  the  lowest  court  of  ecclesiastical  jurisdiction.  A  decree  of  di« 
vorce  by  the  ministei-s,  elders,  and  deacons  of  Edinburgh,  on^th 
July  1560,  is  mentioned  bj^  Mr  Ferguson.  (Reports  of  Actiow 
of  Divorce,  p,  425.)  This  power  of  divorce,  asaumed  1^  the 
lowest  ecclesiastical  court,  was  checked  by  the  Assembly,  ^th 
December  156%  ordaining  "  That  no  minister,  nor  others  bear- 
^*  ing  office  in  the  Kirk,  take  in  hand  to  cognosce  or  decide  in  any 
'^  action  of  divorcement,  except  the  Superintendents,  and  they  to 
<^  whom  they  shall  give  special  commisrion.''  (Keith,  p.  519.) 
There  is  a  singular  instance  of  the  exercise  of  this  juriadictioD  by 
the  Superintendent  of  Fife,  in  a  process  of  divorce  upon  the  same 
shameless  plea  which,  a  few  years  afterwards,  was  urged  in  this 
country  by  the  profligate  Countess  of  March,  and  in  England  by 
the  Countess  of  Essex.  (Sir  Walter  Scott's  History  of  Scotlandf, 
voL  S.,  p.  176.)  The  process  before  Wynram,  and  the  language 
in  which  it  is  carried  on,  are  in  all  respects  suited  to  the  rudeness 
of  the  times.  This  power  of  the  superintendent  deciding  in  actions 
of  divorce  ceased  on  the  appointment  of  the  Commissary  Court  of 
Edinburgh,  1563. 

^'  If  any  person  find  himself  hurt  bv  any  sentence  given  by  any 
<^  minister,  elders,  and  deacons,  it  shall  be  lawful  for  the  person  so 
<^  hurt  to  appeal  to  the  Superintendent  of  the  diocese  and  his  sy^ 
<<  nodal  convention,  within  ten  days."  (Assembly,  June  156S-«— 
Calderwood,  p.  33«)     This  was  the  next  highest  court. 

<<  If  the  party  yet  allege  himself  wrong^,  it  shall  be  lawful  to 
*^  appeal  to  the  General  Assembly  following.""  (Ibid.)  These 
were  all  the  Church  courts  then  known. 

It  was  argued  as  a  proof  of  the  legislative  powers  of  the  Church, 
that  there  is  no  statute  which  defines  the  constitution  of  the  Gene- 
ral Assembly.  This  is  not  to  be  wondered  at,  considering  the 
manner  in  which  the  Reformation  was  effected  in  this  country  ;  it 
was  brought  about  by  the  sword  of  the  Congregation,  in  opposition 
to  the  authority  and  arms  of  the  Crown.  But  the  act  1567,  c  6, 
which  declares  the  Reformed  to  be  the  only  true  and  halie  kirk, 
and  designates  this  as  Christ's  bodie,  and  the  following  act  which 
recognises  the  judicatories  of  the  Kirk,  the  superintendent,  the  su- 
perintendent and  ministers  of  his  province,  and  the  General  As^ 
sembhf  of  the  haUl  realme^  as  having  jurisdiction  in  the  examina- 
tion of  presentees,  in  fact  confirm  the  constitution  of  the  Church 
and  General  Assembly  which  the  Reformers  had  adopted.  Fur- 
ther, the  various  acts  (1571, c.  35 — 1578,  c.  6.),  on  the  appointment 
of  the  successive  Regents,  which  ratify  <'  the  freedom  and  liberty  of 
^^  the  true  Kirk  of  God  and  religion  now  publicly  professed  with- 
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<<  ia  this  realm,**  flanction  and  coofimi  tbe  oonfldtutioD  of  the  Ge- 
neral Atfembly.  Under  the  drcumatanoca  of  our  Bcfonnation 
this  is  as  much  as  could  have  been  expected,  or  was  at  all  neces- 
sary. As  planned  by  Knox  and  his  ooadjuton^  its  oonsdtutiatt 
was  this. 

At  first  the  clerical  members  were  the  superintendents  and  such 
ministers  (by  act  of  Assembly,  June  1568,  see  also  Lord  Glamis^s 
letter  to  Beza  in  1576)  as  they  should  select  Afterwards,  when 
the  Church  was  further  organised,  it  was  enacted  in  1568^  **  that 
^^  none  should  have  voice  in  these  Assemblies  but  superinten- 
^^  dents,  visitors  of  churches  (who  were  temporary  superinten- 
^^  dents),  commissioners  of  shires  and  universities,  and  such  mi* 
^^  nistov  as  tbe  superintendents  should  choose  in  thdr  diocesan 
<<  synods,  and  bring  with  them,  being  men  of  knowledge,  and 
*^  able  to  reason  and  judge  of  matters  that  should  happen  to  be 
<<  proponed."*  (Spottiswood,  p.  219.)  The  effect  of  this  would 
be,  that,  as  superintendents  were  appcnoted  on  tbe  recommen- 
dation of  the  Privy  Council,  they  would  be  well  affected  to 
the  State,  which  afforded  protection  to  their  Church;  and  being 
men  of  talent  and  of  high  authority  in  the  Church,  then-  influence 
with  the  inferior  clergy  would  be  sufficient  to  secure  the  nomina- 
tion of  those  members  of  their  diocese,  who  possessed  the  lai^geBt 
portion  of  the  required  qualifications.  The  permanent  memberSiip 
of  these  supericnr  officers  must  have  given  them  weight  and  influ- 
ence in  the  Assembly.  The  transference  of  this  power  of  nomi- 
nation to  the  Presbytery,  which  took  place  afterwards,  and  the 
parity  in  tbe  Church,  has  given  of  course  a  very  popular  tone  to 
the  deliberations  of  the  General  Assembly. 

In  1572,  the  Regent  Mar  said  he  would  ^^  procure  reforming 
^^  of  things  disordered  in  all  sorts,  the  privilege  of  the  crown,  king 
"  and  patronages  being  preserved.**  (Cald.  p.  49-)  In  1576,  a 
committee  of  the  Church  was  appointed  as  to  the  power  to  be  given 
to  visitors  of  the  kirks,  who  were  temporary  superintendents. 
(Cald.  p.  71.)  The  advice  of  the  committee,  among  other  matters, 
was,  ^^  upon  the  presentations  of  patrons  to  the  vimtor,  he,  with  con- 
*'  sent  of  the  Synodal  Assembly  of  his  province,  shall  give  letters 
^^  testimonial  to  him  that  is  presented,  lawful  impediments  being 
^*  taken  away  *  *  providing  always  tliat  the  consent  of  tbe  flo^ 
**  where  he  shall  be  appointed  be  bad,  or  else  a  reasonable 
**  excuse  shewed  wherefore  not.^  Presentations  were  univer- 
sally acknowledged.  A  refusal  by  the  people  to  consent,  without 
shewing  a  reasonable  cause,  was  never  dreamt  of,  and  consent  was 
understood  to  be  given  if  none  such  could  be  substantiated. 

At  last,  under  tbe  auspices  of  Melville,  tbe  Second  Book  of 
Discipline  is  framed.     A  full  account  is  given  by  Calderwood 
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75,  75,  76,  79,  81)  of  the  progress  of  tbe  Commission  of 
General  Assembly  during  1576,  1577,  and  1578,  with  the 
names  of  ibe  Commissioners,  and  the  part  which  each  toolc  in 
the  composition  and  revbion  of  this  important  work.  The  Church 
bong  now  recognised  by  the  State,  and  seeking  the  benefit  of 
this  recognition  in  the  provision  to  be  made  for  its  ministers, 
never  contemplated  the  possibility  of  establishing  the  policy  nor 
jurisdiction  of  the  Kirk,  independent  and  without  the  sanction  of 
Parliament.  From  the  very  earliest  date  of  the  recognition  of  the 
Church,  they  <^  in  certain  articles  concerning  the  afiairs  of  the  Kirk^ 

r lied  to  Parliament  ^^anent  the  jurisdiction  justlie  appertaining  to 
trew  Kirk,"^  and  accordingly  (Thomson^s  Acts,  v.  8,  p.  S4),  *^  the 
*^  King^s  grace,  with  avise  of  my  Lord  Regent  and  thre  Estatis  of 
^*  this  present  Parliament,  hes  declarit  andgrantit  jurisdictiounto 
<<  the  said  Kirk,  *  *  *  and  declaris  that  thair  be  na  uther 
<<  face  of  a  Kirk,  nor  uther  face  of  Beligioun,  than  is  presentlie  be 
«  the  favour  of  God  establisheit  within  this  Realme.  And  that 
^  thair  be  na  uther  jurisdiction  ecclesiasticuU  acknawlegeit  within 
**  this  Bealme  uther  than  that  quhilk  is  and  salbe  within  the  same 
*<  Kirk,  or  that  quhilk  fiowis  theirfra  concerning  the  premissis  ;'^ 
and  then  commission  is  granted  to  certain  of  the  laity  and  clergy 
<<  to  seirche  f urth  mair  speciallie,  and  to  consider  quhat  uther  spe- 
<<  ciall  pointis  or  clausis  sould  apperteine  to  the  jurisdictioun,  pri- 
«  vilege,  and  authoritie  of  the  said  Kirk,  and  to  declair  tn^ir 
<^  m^^ndis  thairanentis,  to  my  Lord  Regent  and  thre  estates  of 
*^  this  realme  at  the  next  parliament.  Swa  that  thai  may  tak  or- 
**  dour  thairintill,  and  authoreis  the  samen  be  act  of  parliament,  as 
'<  sftlbe  fund  agreeabill  to  the  word  of  God.^  I  know  of  no  act 
upon  this  matter  till  the  act  159S.  So  that  it  is  ridiculous  to 
speak  of  legislative  powers  in  the  Church,  or  jurisdiction  validly 
exercised  independent  of  the  sanction  of  the  State,  except  in  mat- 
ters purely  spiritual,  and  as  distinguished  from  what  may  be  term, 
ed  ecclesiastical.  It  is  only  if  the  records  of  the  time  are  overlook- 
ed  that  such  vague  assertions  will  be  hazarded.  No  such  power 
was  so  much  as  daimed  at  that  period. 

Accordingly,  when  the  Church  had  completed,  according  to  their 
views,  the  Bulk  (^  the  Policie  of  the  Kirk,  they  presented  it  to  the 
King  and  Three  Estates  of  Parliament,  and  *'  maist  eamestlie  de- 
<*  tirit  the  samyn  and  haill  constitutionisand  ordinanceis  thairin  con- 
*^  tenit  to  be  confirmit  beact  of  p^liament,  and  have  the  strenth  of 
^<  ane  law  perpetuallie  in  tyme  cumming.^^  (Tbomson'^s  Acts, 
1578,  c.  19)  V.  3,  p.  105.)  Commission  is  accordingly  granted  to 
certain  persons  of  each  estate  and  six  of  the  ministry  to  confer 
upon  it.  Erskine  of  Dun  is  selected  as  one  for  the  order  of  Ba- 
rons. As  to  the  proceedings  of  this  committee,  we  are  informed 
^<  that  such  general  heads  as  did  not  touch  the  authority  of  the 
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**  King,  nor  prejudge  the  liberty  of  the  estate,  were  easily 
*^  agreed.  The  rest  were  passed  over  or  deferred  to  further  rea* 
^^  soning,  which  could  not  after  be  obtained  of  the  council,  one  ex« 
*^  cuse  or  other  being  still  pretended.  The  ministers  perceiving 
^^  they  would  not  speed  this  way,  did  in  their  next  Assembly  re- 
^*  solve  to  put  their  conclusions  to  practice  without  insisting  any 
'<  more  for  ratification  thereof."*  (Spottiswood,  p.  90SL)  But  of 
course  this  could  only  be  in  matters  within  their  own  power.  Even 
if  the  articles  as  to  patronage  had  been  agreed  to  by  the  commis- 
sioners, this  would  not  have  been  sufficient,  till  ratified  by  Partia- 
ment.  But  they  were  not  agreed  to,  and  the  Assembly,  on  their 
own  authority,  could  not  affect  this  civil  right.  Instead  of  the 
Church  continuing  to  crave  that  patronage  should  be  surrendered 
to  them,  we  find  that  they  acquiesced  in  the  continuance  of  pa- 
tronage  as  the  price  they  paid  for  the  privileges  they  obtained  by 
the  adoption  and  consequent  endowment  by  the  State. 

In  this  book  a  most  material  change  is  introduced  as  to  the  election 
of  ministers,  and  the  mode  prescribed  in  it  much  more  accurately  cor- 
responded with  the  practice  which  had  prevailed  in  the  Church,  than 
that  contemplated  by  the  First  Book  of  Discipline,  but  which  appa- 
rently had  never  been  carried  into  effect.  For  it  bears,  •'  The  ordinary 
^*  and  outward  calling  hath  two  parts,  election  and  ordination.  Eiec- 
^*  tion  is  the  choosing  out  of  a  person  or  persons,  most  able,  to  the 
<*  office  that  vaiks,  by  thejxidgment  of  Hie  eldership  and  consent  i^ 
"  /A^cong^r^^/ion  to  which  the  person  orpersons  shall  be  appointed;*** 
and  it  further  bears,  ^*  In  the  order  of  election  it  is  to  be  eschewed 
^*  that  no  person  be  intruded  in  any  office  of  the  Kirk  contrary  to 
^  the  will  of  the  congregation  to  which  they  are  appointed,  or  ^th« 
"  out  the  voice  of  the  eldership''  f  i.  e,  the  presbytery,  and  imposi- 
tion of  hands  of  the  eldership  is  now  required  in  ordination.  Thus 
the  commissioners  were  willing  to  agree  to  the  non-intrusion  prin«> 
ciple,  but  not  at  all  according  to  the  views  of  the  Church  ;  they 
would  not  leave  the  choice  with  the  Presbytery. 

In  the  chapter  of  special  heads  to  be  reformed  is  this  article': 
^^  The  liberty  of  electing  persons  to  ecclesiastical  functions  ob* 
^  served  without  interruption,  so  long  as  the  Church  was  not  cor* 
"  rupted  by  Antichrist,  we  desire  to  see  restored  and  retained  with- 
^^  in  this  realm ;  so  as  none  be  intruded  upon  any  congregation, 
^*  either  by  the  prince  or  any  other  inferior  person,  ttriikoiu  lawful 
*^  ekction  and  the  assent  of  the  people  over  whom  the  person  is 
^'  placed,  according  to  the  practice  of  the  apostolick  and  primitive 
"  Church.*"  J     The  lawful  election  is,  of  course,  election  by  the  el- 

*  This  by  the  Comminion  appointed  bj  Parliament  is  referred.  Spottij  wood, 
pb  292. 

t  This  is  meed  to,  p.  292. 

X  By  the  Commission,  agreed  to  in  general.-.Spotti8wood,  p.  301. 
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dersUp,  as  noticed  before ;  and  this,  with  the  (tsieni  of  the  people, 
as  contradistinguished  from  the  election^  is  required  to  be  restored, 
and  then  there  will  be  no  intrusion  of  a  minister  on  the  congrega- 
tion. Where  there  was  no  lay  patronage,  this  was  then  the  mode 
of  election  ;  the  General  Assembly  transferring  the  power  for- 
merly exercised  by  themselves  in  such  cases,  to  Presbyteries ;  and 
the  Church  plainly  contemplated  the  abolition  of  lay  patronage, 
that  the  election  as  to  all  churches  might  be  in  their  bands,  the 
asaent  of  the  congregation  being  given,  either  by  express  or  silent 
acquiescence,  if  they  could  not  object  any  thing  specially  against  the 
person  elected,  as  invited  to  do  by  the  edict  before  ordination.  For 
It  is  immediately  added,  ^^  And  because  this  order  cannot  stand  with 
**  patronages  and  presentation  of  benefices  used  in  the  Pope^s 
**  church,  we  desire  all  those  that  truly  fear  God  to  consider^  that 
^*  patronages  and  benefices  have  no  ground  in  the  word  of  God, 
^^  but  is  contrary  to  the  same,  and  to  the  liberty  of  the  election  of 
*^  pastors,  and  ought  not  now  to  have  place  in  the  light  of  refor- 
'*  mation.  And,  therefore,  whosoever  will  embrace  the  light  of 
<*  God^s  word,  and  desires  the  kingdom  of  his  Son,  Jesus  Christ, 
^^  to  be  advanced,  would  also  embrace  and  receive  the  policy  which 
^*  the  word  of  God  craves,  otherwise  it  is  in  vain  that  they  have 
*'  professed  the  same.^*  It  is  well  known,  that  this  earnest  appeal' 
to  the  lay  professors  of  the  Reformed  Faith  was  not  responded  to ; 
patronage  was  not  surrendered  by  them  :  and,  therefore,  since 
it  is  said,  and  is  true,  that  election  by  the  Presbytery  could  not 
stand  with  patronage ;  if  there  was  intrusion  of  a  pastor  when  the 
election  by  the  Presbytery  did  not  take  place ;  since  patronage  was 
not  l^bolished,  this  fundamental  law,  as  a  rule  of  practice  and  guide 
of  conduct, 'could  not  take  effect.  This,  too,  is  very  clear,  that 
when  the  Church  declared,  that  no  minister  be  intruded  without 
the  consent  of  the  congregation,  it  was  held  to  be  quite  oompe*- 
tible  with  the  choice  of  the  ndnister  being  with  the  Church  and 
not  with  the  people,  though  they  had  no  right  to  dissent  but  on 
special  grounds  to  be  judged  of  by  the  Church ;  and  when  the 
Commissioners  of  Parliament  agreed  to  this  declaration,  it  was 
under  this  notion,  that  it  was  not  inconsistent  with  the  nomination 
being  in  the  patron  instead  of  the  church. 

The  claim  to  the  patronage  of  all  the  churches  was  not  the 
only  extravagant  claim  made  by  the  Church  in  the  Second  Book  of 
Discipline,  for  a  claim  is  also  made  to  the  entire  patrimony 
of  the  Church  ;  by  which  '*  we  understand,  whatsoever  thing  hath 
^^  been  at  any  time  before,  or  shall  be  hereidfter  given,  or  by  univer- 
^'  sal  consent  or  custom  of  countries  professing  the  Christian  religion, 
**  applied  to  the  public  use  or  utility  of  the  Church.     So  that,  un- 

*  This  was  not  agretd  to  by  the  Commission,  but  referred.— Spottiswood^ 
p.  301. 
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<^  Act  the  patrimony  of  the  Church,  we  comprehend  all  things 
**  ffiven  or  to  be  given  to  the  church  and  service  of  Grod,-— as  lands, 
<^  buildings,  possessions,  annualrents,  and  the  like,  wherewith  the 
*^  Church  is  endowed.  We  comprehend  also  all  such  things  as, 
^  by  laws,  custom,  or  use,  of  countries,  hath  been  applied  to  use 
^^  and  utility  of  the  Church :  of  which  sort  are  tithes,  manses,  glebes, 
'*  and  the  like.     To  take  any  part  of  this  patrimony  by  unlawful 

means,  and  convert  to  the  particular  and  prophane  use  of  any 
^^  person,  we  hold  a  detestible  sacrilege  before  God.*"  (Spottis- 
wood,  p.  S97.)  With  regard  to  ^*  the  rents  and  patrimony  of  the 
^<  Church,^  this  scheme  of  Policy  declares,  ^*  not  only  the  minis- 
*^  ters,  but  also  the  poor  and  schools,  must  be  sustained  upon  the 
**  tithes.  The  tithes  that  we  think  must  be  lifted  for  the  use  of 
<^  the  Church  are,  the  tithes  of  hay,  hemp,  lint,  cheese,  fish,  calf, 
'<  veal,  lamb,  wool,  and  all  sorts  of  com.  But  because  these  will 
*^  not  suffice  to  discharge  the  necessaries  of  the  Church,  we  think 
**  that  all  things  dotate  to  hospitality  in  times  past,  with  all  an- 
<<  nualrents  both  to  burgh  and  land,  pertaining  to  priests,  &c  (in- 
<<  eluding  all  monastic  institutions)  be  retained  to  the  use  of  the 
**  Church  :  likways  the  whole  revenues  of  the  temporalities  of  bi- 
^*  shops,  deans,  and  archdeacons,  with  all  rents  of  lands  pertuning 
<^  to  cathedral  churches,  which  must  be  applied  to  the  entertain- 
**  ment  of  superintendents  and  universities.^  Does  it  appear  from 
this  that  it  was  the  intention  of  our  Reformers  to  make  Superinten- 
dents  more  temporary  than  universities,  schools,  or  other  ministers  ? 
If  these  claims  nad  been  successful ;  if  the  reformers  had  succeeded 
to  all  the  wealth  and  more  than  the  power  of  their  Popish  prede- 
cessors, who  shared  patronage  with  the  Crown  and  lay  patrons,  the 
purity  of  their  faith  would  scarcely  have  compensated  for  the  ec- 
clesiastical tyranny  which  no  doubt  would  have  resulted  from  the 
transference  into  tneir  hands  of  such  influence.  The  proceedings 
of  the  Church  in  the  subsequent  centunr  will  scarcely  enable  us  to 
conjecture  what  would  have  followed  if  their  claims  had  not  been 
resisted  by  those  lay  professors  of  the  faith,  who,  seizing  on  the 
Church  property,  were  willing  to  allow  Knox  to  redress  the  spi- 
ritual concerns  of  the  Church,  if  they  were  dlowed  to  reform  the 
temporalities  by  taking  them  to  themselves.  However  much  we  can- 
not out  condemn  the  interested  motives  of  these  men,  and  lament 
the  ffreat  excess  of  their  cupidity,  we  must  admit  that  this  conduct 
checKed  a  great  evil  whidi  would  have  followed,  if  the  claims  of  the 
Church  had  been  acceded  to,  both  as  to  patrimony  and  patronage. 

It  was  in  1581  that  presbyteries  were  first  formed,  and  this  was 
jointly  by  the  State  and  the  Church.  Instructions  were  sent  from 
the  King,  with  advice  of  his  Privy  Council,  to  the  General  Assem- 
bly, in  furtherance  of  various  previous  conferences  (Calderwood, 
p.  97)  to  consider  "  how  eldersnips  may  be  constituted  of  a  cer- 
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<<  tain  number  of  parishes  lying  together  ;^  and  then  a  form  drawn 
up  by  the  Council  for  erecting  the  parish  churches  into  Presby- 
teries and  Synods,  is  submitted  for  consideration  and  approval  of 
the  Assembly. 

The  Assembly  agreed  to  the  measure,  and  that  a  beginning  be 
had  of  Presbyteries  instantly  in  certain  important  towns  *^  to  be 
^^  exemplars  of  the  rest.^     (Calderwood,  p.  101.) 

The  Assembly  also  appoint  an  answer  to  his  Majesty  and  Coun- 
dl,  **  that  the  Assembly  praiseth  God  greatly  for  hts  Majesty^s 
**  zealous  and  christian  affection,  in  promovmg  of  good  oroer 
"  within  the  kirk,  with  thanks  to  his  Highness  for  the  labours 
^*  which  have  been  taken  for  the  constitution  of  presbyteries,  union 
^*  and  division  of  kirks,  wherein  the  Assemblie  hath  so  far  travail- 
^^  led,  that  certain  presbyteries  are  by  them  erected."  Accordingly 
it  is  recorded,  that  the  presbytery  of  Edinburgh  was  erected  on  the 
penult  of  May  1581.     (Calderwood,  p.  116.) 

Thus,  then,  were  Presbyteries  introduced  into  the  Church  of 
Scotland,  which  gave  their  name  to  the  form  of  polity  afterwards 
established  in  159^.  Presbyteries  and  the  Synods  to  which  they 
belonged,  were  thus  authorized  jointly  by  the  Churph  and  the 
State :  so  that  the  presbytery  is  not  the  radical  ecclesiastical  court, 
nor  is  the  Church  built  upon  presbyteries.  This  polity  was  finally 
approved  of  by  Parliament  in  159^.  How  incorrect  then  is  it  to  say, 
that  the  polity  of  the  Church,  with  all  its  assemblies,  presbyterial, 
synodal,  and  general,  is  not  the  creature  of  the  Legislatpre,  though 
approved  of  also  by  the  Church.  It  was  the  effect  of  its  recogni- 
tion, and  endowment,  and  protection,  by  the  State,  that  made  it 
necessary  for  the  Church  to  go  hand  in  hand  with  the  State  in  the 
arrahgemefkt  of  its  polity.  The  Church  did  not,  at  this  period, 
assert  the  right  of  establishing  her  constitution  of  her  own  autho« 
rity. 

Patronage  was,  at  this  time,  firmly  claimed  both  by  the  King  and 
other  lay  patrons.  Accordingly,  the  legislature  enacted,  by  1581, 
c.  102,  ^<  That  all  benefices  of  cure  under  prelacies  shall  be  pre- 
**  sented  by  our  Sovereign  Lord  and  the  laick  patrons,  in  favour 
^*  oP  able  and  qualified  ministers,  apt  and  Me  to  enter  into  that 
^^  function,  and  to  discharge  the  duty  thereof.^  The  General  As- 
sembly, in  1582,  in  certain  articles  presented  to  the  Eang  and 
Estates,  crave  ^^  that  the  presentation  of  benefices  be  directed  to  the 
*^  presbyteries  of  the  bounds  where  the  benefice  lyeth,  that,  by 
**  them,  after  due  trial,  the  qualified  person  may  be  admitted.^ 
(Calderwood,  p.  185.)  For  it  nad  been  complained  of,  that  bene- 
fices are  given  to  unworthy  persons,  intruded  into  the  ofiice  of  the 
ministry,  without  the  Kirk's  admission,  directly  agtutlst  the  law  of 
God  and  acts  of  Pariiament  Imposition  of  hands  not  being  re- 
quired, rendered  this  irregularity  more  easy  ;  but  it  roav  be  noticed. 
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that  in  the  article  thus  presented  for  approval  and  enactment,  it  is 
implied,  that  nothing  intervenes  between  the  presentation  and  ad- 
mission except  the  trial  by  the  presbytery.  Another  of  these 
articles  was — ^^  That  no  presentation  be  given  to  any  man,  with 
^^  a  blank,  therewith,  for  their  fillhie  avarice,  to  go  through 
<<  the  country  and  make  shameful  merchandise,  and  search  who 
<<  will  offer  roost  or  receive  least ;  but  that  such  be  chiefly  re- 
^*  garded  as  by  the  presbyteries  or  universities  shall  be  reoom- 
**  mended  to  the  King^s  Majesty  or  other  laick  patrons.""  (P.  185.) 
Certainly  it  was  a  most  meritorious  act  on  the  part  of  the 
Church  to  endeavour  to  put  an  end  to  such  simoniacal  transac- 
tions, so  destructive  of  the  interests  of  religion ;  but  the  attempt 
to  do  so,  is  not  by  giving  the  election  of  ministers  to  the  people, 
but  by  securing  some  control  over  the  nomination  to  themselves 
or  the  universities. 

In  1586,  there  was  a  conference,  in  which  it  was  agreed  that 
there  should  be  Bishops — ^'  That  his  election  shall  be  by  a  presen- 
**  tation,  directed  by  his  Majesty  to  the  General  Assembly,  of 
**  whom  he  shall  receive  his  admission.  *  *  •  Provided  always 
**  that  the  particular  flocks,  being  forewarned,  have  place  to  op- 
^*  pone,  as  in  the  election  of  other  ministers,""  (Calderwood,  p.  197); 
thus  shewing  to  what  extent  the  people  interfered  in  the  election 
of  a  minister. 

The  act  159^  c.  116,  which  is  the  charter  of  presbytery,  rati- 
fies and  approves  the  church  government  by  kirk-sessions,  presby- 
teries, &c. ;  but  it  does  not  sanction  the  Second  Book  of  Discipline 
generally ;  nor,  in  particular,  that  part  which  regarded  the  election 
of  ministers  by  the  presbytery.  It  rejected  this  part — at  least 
passed  it  by  ;  and,  on  the  contrary,  patronage,  which  <was  incon- 
sistent with  it,  was  retained.  Instead  of  sanctioning  the  views  of 
the  Church  as  to  the  election  of  ministers,  it  expressly  ordains 
'^  all  presentations  to  benefices  to  be  direct  to  the  particular  pres- 
*^  bvteries  in  all  time  coming,  with  full  power  to  give  collation 
^^  thereupon ;  and  to  put  order  to  all  matters  and  causes  ecclesias- 
*^  tical  within  their  bounds,  according  to  the  discipline  of  the  Kirk ; 
<<  providing  the  foresaid  presbyteries  be  bound  and  astricted  to 
*^  receive  and  admit  whatsomever  qualified  minister  presented  by 
^^  his  Majesty  or  laick  patrons.""  Patronage  was  thus  embodied 
in  the  original  constitution  of  the  presby  terian  church  in  this  coun- 
try ;  and  it  will  be  observed,  that  still  nothing  is  interposed  betwe^i 
the  presentation  and  the  power  of  the  presbytery  to  give  collation. 

This  astricting  clause,  as  it  has  been  termed,  was  introduced  ob- 
viously in  consequence  of  the  claims  made  by  the  Church  as  to 
the  election  of  ministers,  set  forth  in  this  Second  Book  of  Discipline, 
part  of  which  the  State  was  expressly  sanctioning,  rejecting  other 
parts  of  it,  and,  among  these,  the  claims  of  the  church  in  this  mat- 
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ter ;  and  this  was  done  with  the  express  view  of  putting  down  these 
pretennons,  which  were  so  inconsistent  with  the  rights  of  patrons^ 
Still  more  clearly  to  shew  that  they  were  not  to  oppose  a  patron 
exercising  his  right  by  presenting  a  qualified  person,  this  clause 
was  intrwluced  into  the  act  It  was  the  conoition  on  which  the 
desire  of  the  Church  was  acceded  to,  that  presentations  were 
now  to  be  directed  to  presbyteries,— the  first  time  this  privileffe 
had  been  conferred  upon  them ;  and,  therefore,  it  was  impossible 
for  the  Church  to  reject  the  condition  under  which  alone  it  was 
conferred.  Moreover,  if  any  doubt  could  remain,  as  to  the  refusal 
by  the  superintendent  to  admit  being  confined  to  the  want  of  qua* 
lifications  of  the  presentee  on  examination,  in  which  case,  by 
1567,  c.  7«  the  review  of  the  church  courts  was  to  be  final,  it  would 
be  cleared  up  by  this  clause  in  this  subsequent  act,  which  expressly 
binds  the  Church  to  receive  a  qualified  presentee.  It  is  only  one 
not  qualified  that  they  can  refuse  to  admit. 

Permit  me  here  to  advert  to  another  observation  which  has  been 
made  on  this  clause.  On  ^iscopacy  being  established  by  1612, 
c  1,  it  is  sometimes  thought  tnat  a  marked  change  was  introduced, 
and  that  letters  of  homiri^  are  authorized,  charging  the  Ordinary 
to  do  his  duty  in  the  recdvmg  and  admitting  of  the  presentee  of  the 
patron  if  qualified,  and  that  a  power  was  given  to  the  State  to  in« 
terfere  with  the  privilege  of  the  Church  to  receive  and  admit,  and 
of  course,  ordain  a  presentee.  But  this  is  not  the  meaning  of  the 
act.  It  was  well  observed,  that  the  act  applies  only  to  the  case  of 
^^  a  qualified  minister,  who  hath  been  once  received  and  admitted 
^^  into  the  functions  of  the  ministry,  being  then  still  undeprived  C 
and  that  it  does  not  apply  to  a  presentee,  who  comes  for  the  first 
time  for  ordination  to  the  Bishop,  along  with  his  presentation  to 
the  benefice.  If  it  had  been  mtended  to  grant  a  compulsitor 
against  the  Bishop,  it  never  would  have  been  confined  to  the  few 
cases  which  could  occur,  of  ministers  transported  from  one  church 
to  another,  or  who  had  been  previously  admitted  to  the  ministry, 
leaving  out  the  numerous  instances,  in  all  future  times,  of  presen* 
tations  to  those  not  yet  ordained  :  a  compulsitor  would  have  been 
given  to  admit  these  also,  if  found  duly  qualified.  The  explana- 
tion of  Mackenzie  is  not  very  satisfactory  (Observations,  p.  175) ; 
but  there  is  an  explanation  which  will  account  both  for  the  act  and 
the  limitation  of  it ;  for  there  was,  in  trutli,  no  desire  to  interfere 
with  the  rights  of  the  Church,  now  that  it  was  modelled  according 
to  the  King's  wishes  :  the  object  was  rather  to  exalt  it,  and  free  it 
from  trouble.  Now,  it  is  well  known  that  when  Spottiswood  and 
two  other  bishops  elect  went  to  London  for  consecration,  in  1610, 
the  excellent  Bishop  Andrews  scrupled  about  the  lawfulness  of 
their  ordination  as  priests,  considermg  that  their  admission  had 
been  by  presbyters  only,  and  in  a  church  which  originally  dis- 
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pensed  with  impoittion  of  hands,  as  the  French  and  Dutch 
churches,  and  some  of  the  Protestant  states  of  Germany,  from  the 
necessity  of  the  case,  had  done.  The  difficulty,  however,  was  got 
over ;  but,  to  prevent  any  such  scruple  occurring  iu  Scotland  on 
the  transportation  ot  a  minister,  and  to  avoid  the  mischievous  effects 
of  such  an  unpleasant  discussion,  by  making  his  institution  to  his 
new  benefice  an  act  of  obedience,  this  clause  may  have  been  intro- 
duced. There,  of  course,  could  be  no  occasion  of  applying  it  to  a 
new  ordination. 

The  astricting  clause,  it  is  true,  was  not  renewed  in  1690,  when 
the  act  of  159S  was  revived,  because  this  was  unnecessary.  The 
long  course  of  obedience  to  the  law  of  patronage  setded  it  as  the 
law  of  the  land,  and  the  modification  of  it,  by  bestowing  the  no- 
mination on  the  heritors  and  elders,  giving  compensation  at  the 
same  time  to  the  patnm,  provided  fully  for  every  reasonable  inte- 
rest, and  left  no  room  to  doubt  the  obedience  of  the  church  courts. 
When  patronage,  however,  was  restored  by  the  act  of  Queen  Anne, 
it  is  expressly  enacted,  that  the  presbytery  *^  is  hereby  obliged  to 
^^  receive  and  admit,  in  the  same  manner,  such  qualified  parson  or 
^^  minister  as  shall  be  presented  by  the  respective  patrons ;  as  the 
'*  persons  or  ministers  presented,  before  the  making  of  this  act, 
^  ought  to  have  been  admitted.^  This  seems,  in  other  words, 
just  the  astricting  clause  of  159^  When  the  Sute  uses,  and  is 
entitled  to  use^  the  term  obUged,  it  seems  fully  equivalent  to  found 
and  agtricted ;  and  as  it  uses  the  word  person  as  well  as  minister, 
it  leaves  no  room  for  the  hypercritical  remark,  that  it  is  only  a 
minister,  and  not  a  presentee,  who  is  a  probationer,  that  the 
Church  is  obliged  to  admit.  Accordingly,  the  Church  have, 
as  might  have  been  expected,  obeyed  it  as  the  law  of  the  land, 
although  they  long  and  earnestly  endeavoured  tp  get  it  altered. 
Never  till  1884  did  they  authorize  their  presbyteries  to  disobey  it. 

In  the  times  of  popery  in  this  country,  the  patronage  of  the 
churches  in  burghs  generally,  as  well  as  of  many  country  churches, 
had  belonged  either  to  the  bishop  or  to  monastic  institutions ; 
more  commonly  to  the  latter.  Thus,  the  aUiacy  of  Dunfermline 
had  the  patronage,  among  other  churches,  of  the  parish  churches 
of  St  Giles  in  Edinburgh,  and  of  St  John's  in  Perth.  Monas- 
teries being  rooted  out  and  abolished,  the  patronage  was  in  abey- 
ance, and  the  Reformed  Church  stepped  in  and  provided  minis- 
ters for  these  churches.  This  was  natural  in  the  early  days  of 
the  Church,  and  well  suited  its  views.  Hence  it  was  condnued 
after  congregations  were  formed ;  and  by  an  act  of  the  General 
Assembly,  1690  (Calderwood,  p.  S66),  "  Synods  were  ordained  to 
provide  pastors  for  burrow  towns  yet  unprovided ;  Edinbui^h, 
Dundee,  and  St  Andrews,  being  excepted  -^  an  excepumi  after- 
wards  teken  away  in  1697.  (Calderwood,  p.  410.)    And  such  was 
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the  power,  and  such  the  claims  of  the  Church,  at  this  time,  that, 
in  159S,  the  King  applied  to  the  General  Assembly  for  a  leet  of 
five  or  six  of  the  diacreetest  of  the  ministn^,  that  he  may  make 
choice  of  two  of  them  to  serve  in  his  houae.  (Calderwood,  p.  886.) 

The  nomination  of  ministers,  especially  in  these  principal  and 
important  towns,  gave  the  Church  great  power  and  influence  over 
the  country ;  and  it  became  the  policy  of  King  James  to  get  thia 
power  out  of  their  hands,  which  had  been  rather  assumed  than  given 
to  them.  The  proceedings  adopted  by  him  with  this  view  in  1687, 
and  the  conduct  and  pretensions  of  the  Church,  afford  a  useful 
commentary  for  ascertaining  the  measure  of  power  meant  to  be 
^ven  by  the  Church  to  the  people  in  choosing  their  minister,  and 
what  was  implied  in  not  intruding  any  without  their  consent  He 
first  set  forth  certain  queries,  to  be  discussed  in  a  convention  of 
Estates  and  a  General  Assembly  appointed  to  meet  for  this  purpose. 
One  of  these  was — ^'  Is  not  the  consent  of  the  most  part  of  the 
^^  flock,  and  also  of  the  patron,  necessar  in  electing  pastors  ?^ 

The  synod  of  Fife,  uikder  the  influenee  of  the  two  Melvilles,  met 
previously,  and  reserved  on  answers  to  the  Eing^s  queries,  with  the 
view  of  these  being  adopted  by  the  Church.  The  answer  to  the 
above  is  this— ^*  The  election  of  pastors  should  be  made  by  those 
^  who  are  pastors  and  doctors  lawfully  called,  and  who  can  try  the 
^^  ^fts  necessarily  belonging  to  pastors  by  the  word  of  God ;  and 
^*  to  such  as  are  so  chosen,  the  flock  and  patron  should  give  their 
<^  consent  and  protection."  ( Js.  MelvilPs  Diary,  p*  26flP— Calder- 
wood,  p.  886.)  Such  were  yet  the  claims  of  the  Church,  influ- 
enced as  it  was  by  the  author  of  the  Second  Book  of  Discipline, 
and  as  they  n^ative  any  thing  but  a  blind  assent  of  the  congrega-> 
tion,  thdr  voice  is  out  of  the  question  in  the  choice  of  their  pastors, 
who  are  to  be  elected  by  the  presbyteries. 

When  the  Assembly  met,  the  King  found  himself  obliged  to 
modify  some  of  the  queries ;  and  this  one,  instead  of  being  gene- 
ral, was  thus  putH— ^^  That  in  all  principal  towns,  ministers  be  not 
*^  chosen  without  the  consent  of  their  own  flocks,  and  of  his  Ma^^ 
^'  jesty,  and  that  order  to  begin  presently  in  the  planting  of  Edin- 
«<  burgh.""  (Melvill,  p.  268— Calderwood,  p.  896.)  A  commit- 
tee  of  the  Brethren  was  appointed  to  draw  up  answers,  and  this  was 
proposed  as  the  answer :  **  This  article  is  answered  by  an  act  of 
^'  the  General  Assembly,  which  ordaineth  that  the  principal  towns 
^^  be  planted  with  ministers  by  advice  of  the  General  Assembly, 
*^  at  which  his  Hi^ness"  Commissioners  are  and  should  be  pre- 
^^  sent.""  (Calderwood,  p.  897.)  Still  negativing  any  right  in  the 
people. 

The  King,  however,  had  contrived  to  get  so  numerous  an  at- 
tendance of  ministers  from  the  north,  that  the  Assembly  modi- 
fied the  answers  of  their  committee,  and  it  finally  stood  thus  :-^ 
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*^  In  all  principal  towns,  ministers  should  not  be  chosen  without 
^  consent  of  tlieir  own  flock  and  bis  Majesty."  (Calderwood, 
p.  898.)  Still  the  people  were  only  to  give  their  consent,  in  con- 
corrence  with  the  king ;  they  were  not  to  be  the  electors  or  have 
the  choice  of  their  ministers  in  diose  towns* 

The  moderatcnr  of  the  General  Assembly,  together  with  the  hail 
mintstrie  who  gave  these  answers,  applied  to  the  King  and  Con- 
vention of  Estates  at  Perth,  4th  March  1566-79  to  have  the  quefr* 
tions  and  answers  inserted  in  the  books  of  Secret  Council,  and  to 
have  the  authority  of  the  King  and  Estates  interponed  thereta 
This  is  ordered  accordingly.  (Acts  of  Parliament,  v.  4,  p.  110.) 
But  the  Church  was  yet  too  powerful  for  the  King  to  obtain  an 
unqualified  assent  to  a  limitation  of  the  important  riglit  they  had 
assumed  of  nominating  ministers  for  the  chief  towns,  even  though 
this  was  to  give  the  people  some  right  by  consenting ;  for  in  a 
declaration  for  the  satisraction,  as  it  is  said,  of  such  as  were  not 
present,  which  was  made  in  the  next  Assembly,  it  is  declared, — 
^'  Aoent  the  article  concerning  provision  of  pastors  to  burghs,  that 
**  the  reason  thereof  was  and  is.  That  his  majesty  was  content  and 
'^  promised,  where  the  General  Assemblie  nndeth  it  necessary  to 
^^  place  any  person  or  persons  in  any  of  the  said  towns,  his  Majes- 
**  ty  and  the  flock  shall  either  give  their  consent,  or  else  a  suffiaeni 
*^  reason  of  their  refund^  to  he  proponed  either  to  the  whole  As- 
^^  sembly,  or  to  a  proper  number  of  the  Commissioners  thereof,  as 
*'  his  Majesty  shall  think  expedient^  (Calderwood,  p.  407.)  So 
that  the  Church  still  claimed  the  right  of  nominating  ministers  in 
burghs,  and  the  flock  was  bound  to  assent  or  to  give  a  sufficient 
reason  for  withholding  their  consent 

Thus,  then,  when  the  right  of  choosing  a  minister  was  to  be  in 
the  judgment  of  the  eldership  and  consent  of  the  congregation, 
this  consent  was  implied  if  no  specific  objection  was  made,  and 
could  not  be  withheld  without  establishing  a  satisfactory  one :  and 
this  corresponded  with  the  practice  of  the  Church.  When  a  lay  pa- 
tron presented,  it  was  so  too ;  no  distinction  was  or  could  be  made. 

This  Assembly  1597  first  required  that  ordination  should  be  by 
imposition  of  hands ;  and  it  is  well  known  with  what  difficulty  the 
celebrated  Mr  Robert  Bruce,  the  first  of  Kinnaird,  submitted  to 
this,  after  having  been  eleven  years  a  minister  of  Edinburgh,  with- 
out any  such  ordination.  (Calderwood,  p.  4S8.)  The  details  of 
this  will  be  found  also  in  Spottiswood,  p.  461. 

As  a  proof  how  little  at  this  time  the  consent  even  of  the  people 
was  regarded,  I  may  notice  the  contest  which  took  place  in  1591, 
as  to  the  settlement  of  a  minister  at  Leuchars.  The  Presbytery 
of  St  Andrews,  of  which  Melville  was  a  member,  acting  on  the 
rule  laid  down  in  the  Second  Book  of  Discipline,  convened  at  St 
Andrews  for  the  election.     There  were  two  candidates ;  Melville 
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and  six  members  of  the  Presbytery  supported  one,  and  twenty 
members  gave  their  suffrages  for  the  other.  Melville  and  his  party 
separated,  went  to  the  school-house,  and  appointed  the  other  caO'* 
didate ;  both  were  instituted  and  admitted  to  the  church  in  one 
day.  The  gentlemen  oP  the  parish  went  likewise  intx>  factions^ 
some  holding  with  the  one  and  some  with  the  other,  which  caused 
a  great  scandal.  It  was  ended  by  the  Synod  of  Lothian  sending 
some  of  their  number,  who  not  lieing  able  to  bring  the  parties  to 
agree,  removed  both  the  ministers  aim  appointed  another.  (Spot- 
tiswood,  p.  S85.)  Now  Melville  and  his  party  never  pleaded  any 
support  for  themselves  against  the  major  part  of  the  Presby** 
tery,  from  the  interests  or  inclinations  of  the  people.  That  en- 
ters as  little  into  the  discussion  as  to  the  validity  of  the  induction, 
as  it  did  in  the  election  originally. 

I  give  the  following  as  illustrations  of  the  mode  of  electing  mi- 
nisters for  towns  at  this  time,  both  before  and  subsequent  to  the 
establishment  of  the  Presbyterian  form  of  church  government. 

^eihDeeemberieSh 

**  The  quhilk  day  Mr  W.  C.  bailzie  and  being  commissioner 
^*  for  the  Citie  to  the  General!  Assemblie  to  procure  ane  pastore 
^^  for  the  Eirke  of  St  Androis,  com  peri  t  befoir  this  Assemblie  of 
^*  St  Androis,  and  for  declaratioun  of  his  diligence,  exibitit  this 
"  act  of  the  Generale  Assemblie  quhilk  followes  in  effect : — Acta 
"  Sessione  19,  Slst  October  1581. — Anent  the  provisioun  of  the 
**  Kirke  of  St  Androis  of  ane  pastore.  The  Kirk  hes  thocht  it 
**  meit  that  the  Priour  and  town  of  St  Androis  nominat  ane  of  the 
^*  brether  quhome  thai  haif  best  lyking  of  to  serve  the  cure,  and 
*^  to  propone  him  unto  the  ministers  of  the  king's  house,  ministers 
**  of  Edinburgh  (six  other  ministers,  specially  named  among  whom 
*•  is  Andrew  Melville),  the  lairdis  of  Braid,  Pilrig,  Culluthy,  and 
*'*  Lundy,  to  quhome  the  Kirk  gevis  oommissioun,  or  to  ony  aucht 
^*  of  thame,  to  give  assent  in  thair  name  thereto,  and  place  him 
*'  ther ;  providing  thai  find  na  lawfull  and  ressonabill  impedi-^ 
**  ment  proponit  that  may  stay  thair  placing  (him)  ther.''  The 
minute  further  bears,  **  The  Sessioun,  for  performing  of  the  de- 
"  syre  of  the  said  act,  ordainis  (certain  persons  named)  to  pas  all 
**  togedder  to  my  Lord  Earle  of  March,  priour  of  Saint  Androis, 
*^  and  travell  with  his  L.  for  ane  ressonabill  stipend  to  Mr  Robert 
**  Pont,  quhome  the  sessioun  thinkes  meit  to  be  minister  of  this 
*<  paroche,  and  to  report  ansuer  hereof  agane  this  day  aucht  dayis.*^ 
(Register  of  St  Andrew^  in  Re{x>rt  on  Patronage,  p.  473.) 

Here,  then,  is  the  General  Assembly  delegating  their  power  to 
choose  a  minister  for  St  Andrews  to  certain  persons,  and  also  ap- 
pointing others  to  consent  to  this  nomination.  We  see  no  interfer- 
ence on  the  part  of  the  people  in  either  of  these  steps.  There  is 
no  call  by  them.  The  power  to  nominate  is  given  to  the  town  of  St 
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Andrews,  and  it  is  executed  by  the  sessioo,  which  in  the  language 
of  the  Church  in  such  an  act,  is  what  is  meant  by  the  Town.  A 
popular  election  was  then  utteriy  unknown.  It  is  not  till  the 
edict  shall  invite  them  specially  to  object,  **if  they  know  ought 
against  hb  life  or  doctrine,^  that  the  assent  of  the  people  is 'asked. 
Foot  was  at  this  time  minister  of*  St  Cuthbert's ;  oe  nad  been  in 
]  67S  appointed  one  of  the  Judges  in  this  Court,  which  he  held  till 
1684.  (Haig's  Senators,  p.  151.)  He  is  the  only  Protestant  cler- 
gyman who  ever  sat  on  this  bench.  He  remained  only  one  year 
at  St  Andrew's,  as  Lord  March  could  not  be  prevuled  on  to  pro- 
vide a  stipend  few  him  from  the  rents  of  the  Priory, 

Again,  8ubse<|uent  to  the  establishment  of  Presbytery,  there  was 
no  change  in  this  respect,  as  appears  by  the  following  entry  re- 
garding the  appointment  of  a  minister  to  Perth  in  1595. 

^VSdJuns  r69& 
**  Whilk  day  the  sesaon  being  convened,  all  in  one  voice,  after 
**  sundry  and  diverse  times  hearing  of  Mr  Wm.  Cowper,  nominate 
^^  by  the  Commisrioners  of  the  General  Assembly,  Synodal  and 
**  Presbytery  of  Perth,  have  allowed  of  hb  doctrine,  and  at  his 
^*  returning,  shall  accept  of  him  to  be  their  minister,  and  a  fellow* 
<^  labourer  with  Mr  John  Malcolm  their  present  minister.^  (Re- 
^ster  of  kirk-session  of  Perth,  Mr  Scotf  s  MSS.)  The  nomina- 
tion is  by  the  Church,  and  the  only  appearance  of  any  concurrence 
of  the  congregation,  is  after  he  had  preached  to  them,  and  this  is 
by  the  session ;  and  what  they  do  is  to  allow,  that  is,  approve  his 
doctrine,  for  this  was  before  the  king^s  struggle  in  behalf  of  the 
people.  Mr  Cowper  was  afterwards  Bishop  of  Galloway,  and  from 
his  ^'  Life^  it  appears  that  he  had  a  letter  of  nomination  written  by 
order  of  the  convention  of  the  Commissioners  of  the  General 
Assembly,  who  met  with  the  synod  and  presbytery  of  Perth,  on 
8th  April  1595,  also  a  letter  of  concurrence  from  the  Council  of 
Perth,  and  private  letters  from  some  of  the  members  of  the  kirk- 
session,  encouraging  him  to  hope  for  a  comfortable  settlement. 
But  there  was  no  ciul  from  the  congregation.  He  was  transported 
from  Bothkennar. 

Mr  Dunlop,  in  his  Parochial  Law,  p.  S67,  refers  to  M^Crie's 
Life  of  Melville  for  an  instance  of  a  written  call,  in  1697,  in  favour 
of  a  minister  to  Gullane,  in  the  Presbytery  of  Haddington.  I  think 
nothing  but  the  zeal  to  support  a  favourite  theory  could  have 
blinded  the  reverend  author  so  far  as  to  exhibit  this  as  evidence  of 
a  call  at  this  early  period  of  the  Church,  at  which  time,  most  un^^ 
questionably,  it  did  not  exist  in  concurrence  with  a  presentation  by 
a  patron.  For  it  is  well  known  that  Gullane  was  one  of  the 
churches  which  had  belonged  to  Dryburgh  Abbey. — (Chalmerses 
Caled.,  V.  2,  p.  519.)  On  the  destruction  of  that  monastic 
institution,  the  patronage  of  its  churches  was  seized  by  the 
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Church ;  and  the  document  extracted  from  the  Record  of 
■the  Presbytery  of  HaddtngtoD  b  not  a  call  addressed  to  a  pro- 
bationer, but  is  just  a  petition  to  the  presbytery  from  the  mi- 
nister and  the  parishioners,  in  consea  uence  of  the  ase,  infirmity,  and 
other  diseases  of  their  pastor,  and  the  proof  they  have  had  for  two 
years  of  the  good  life  and  sound  doctrine  of  his  son,  which  made  them 
><  with  ane  voice  thinke  expedient  maist  earnestly  to  request  your 
^  wisdoms  to  proceed  to  the  admission  and  ordination  oP(the  minis, 
ter's  son)  ^^  the  said  Mr  Andro.^  The  presbytery  having  the  right 
of  nomination,  this  petition,  in  which  the  minister  is  the  first  appli- 
cant, was  most  properly  addressed  to  them  for  the  appointment  of 
bis  son  as  his  assistant.  It  does  not  in  the  least  partaxe  of  the  na^ 
ture  of  a  call  addressed  to  one  inviting  him  to  be  their  minister. 
It  is  a  petition  merely  to  those  exercising  the  patronage.  The 
only  thing  to  be  remarked  in  it  is,  that  it  speaks  of  the  ordination 
of  the  person  they  request  to  be  appointed  as  their  minister,  a  cere- 
mony just  then  aoopted  in  the  Church. 

From  1612  to  1638  Episcopacy  was  established.  The  practice 
during  this  period  is  not  held  to  be  of  importance  in  this  ques- 
tion. But  I  think  it  cannot  be  overlooked,  if  the  change  of 
Church  government  indicate  no  change  as  to  the  right  of  the  peo- 
ple in  the  choice  of  their  minister,  even  when  a  more  settled  eccle- 
siastical constitution  clearly  defined  the  relative  rights  of  Church 
and  patrons,  and  curbed  the  encroachments  of  the  Church  under 
their  claim  of  electing  ministers,  and  more  especially  when  we 
are  specially  referred  to  the  period  when  presentations  were  given 
by  patrons  as  the  rule  to  be  followed  now. 

There  is  no  act  either  of  the  Church  or  State  during  this  period 
indicative  that  the  people  had  the  privilege  of  calling,  in  concurrence 
.with  the  presentation  by  the  patron ;  and  no  other  change  was 
made  in  consequence  of  the  establishment  of  Episcopacy  except 
that  the  presentation  was  now  given  in  to  the  Bishop,  who  direct- 
ed  the  presbytery  to  take  the  presentee  on  trial ;  and,  when  ap- 
proved of  by  the  presbytery,  the  people  were  invited  by  an  edict 
from  the  bishop  to  compear  before  him  at  a  place  and  day  named, 
*^  if  any  have  to  object  to  the  doctrine,  life,  and  conversation  of  (the 
^^  presentee)  why  he  may  not  be  ressavit  minister  of  the  said  kirk.*" 
(Extract  from  the  Presbytery  Books  of  Perth,'  May  1622,  printed 
in  Lord  Advocate  v.  Robertson  of  TuUybelton,  February  18S3.) 

He  is  ordained  by  the  Bishop  if  he  be  not  objected  to  by  the 
congregation  concerning  his  life  and  doctrine,  and  then  inducted 
into  the  church  by  commission  from  the  bishop. 

Mr  Dunlop  (p.  187),  I  observe,  again  quotmg  from  the  Life  of 
Melville,  mentions  the  settlement  of  North  Berwick,  in  1622,  as  a 
proof  that  the  people  always  claimed  the  right  of  rejecting  a  mi- 
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Ulster.  I  refer  to  it  as  a  further  illuttnilioD  of  the  statement,  that 
they  never  had  any  other  right  than  to  state  and  substantiate  rele* 
vant  objections.  In  that  case  a  Michael  Gilbert  was  presented  b^ 
the  Crown.  The  presbytery  took  him  on  trial,  and  allowed  his 
'  gift  and  holie  afiection  sufficient,  jugcs  him  able  to  enter  on  the 


*^  minislrie  quhere  it  sail  please  Grod  to  call  him,  with  conaent  of  the 
**  congr^ation,^  but  they  thought  him  not  meet  for  that  place  as  the 
people  dissented.  The  ooneresation  objected  only  that  they  had 
no  lykmg  of  him,  and  thou^t  him  not  meet  for  tlie  place.  They 
stated  no  specific  objection  acainst  him ;  and,  although  it  appears 
that  both  the  archbishop  and  the  presbytery  were  very  willing  to 
go  into  the  views  of  the  people,  he  was  finally  admitted,  because 
they  oould  not  object  specially  to  bis  life  or  doctrine.  This  is  a 
strong  proof  that  the  rights  of  the  people,  as  settled  in  1597,  still 
continued  unchanged,  and  that  they  could  withhold  their  consent 
only  by  assi^ing  proper  reasons.  The  claim  to  any  higher  pri- 
vilege was  disregarded. 

During  all  this  time  we  hear  nothing  of  this  alleged  law  of  the 
Church.  The  election  was  not  in  the  people,  nor  had  they  a  veto 
on  the  election  of  the  Church  or  on  the  presentation  of  the  patron. 
The  declaration  in  the  Second  Book  of  Discipline  depends  on  the 
election  being  in  the  presbytery,  and  is  distinctly  said  to  be  incon- 
sistent with  the  subsistence  of  patronage ;  but  we  see  patronage 
did  continue :  it  was  confirmed  by  the  State,  and  acquiesced  in 
by  the  Church  ;  and  we  never  hear,  during  all  this  first  period  of 
the  Presbyterian  Church,  of  this  law,  or  of  any  attempt  to  get  rid 
of  patronage  as  being  opposed  to  it.  Among  the  numerous  griev- 
ances which  the  Church  brought  forward  at  this  time,  patronage 
is  never  mentioned,  though  ijs  abuses  are  sought  to  be  corrected ; 
and  this,  not  by  abolishing  the  right  itself,  but  by  having  it  placed 
under  such  control  as  to  prevent  such  gross  perversions  as  we  have 
seen.  The  declaration  is  never,  so  far  as  I  know,  alluded  to  du« 
ring  all  this  period  in  any  proceeding  of  Assembly  till  16S8,— a  very 
remarkable  fact,  consicfering  how  often  patronage  was  a  subject  of 
regulation,  and  its  abuses  of  correction. 

If  to  allow  the  people  to  object  spedally,  under  the  invita- 
tion of  the  edict  prior  to  the  ordination,  was  not  giving  the  people 
exactly  the  same  place  which  the  Church  had  assigned  to  them,  as 
their  full  privilege  and  proper  position  in  the  course  c^  constituting 
the  pastoral  relation  between  them  and  their  minister,  whether  no- 
minated by  the  General  Assembly,  the  presbytery,  the  elders,  the 
heritors  and  elders,  or  the  lay  patron,  it  was  at  ul  times  open  to 
them  and  to  the  Church  to  claim  their  supposed  rights ;  and  there 
were  times  when  this  more  particularly  became  the  duty  of  the 
Church,  and  could  not  have  been  overlooked.  Thus  when,  in 
1604,  Parliament  was  summoned  to  take  into  consideration  a  union 
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of  the  kiogdom,  the  ecclesiastical  commissioners  entitled  to  vote  in 
parliament  asked  instructions  from  their  brethren.  (Cooke,  ▼.  2, 
p.  149.)  The  synod  of  Fife^  influenced  by  the  Melvilles,  returned 
an  important  answer  concerning  the  good  of  the  Church :  nothing, 
however,  is  said  about  this  right  of  the  people,  or  their  not  being 
in  possession  of  what  was  their  privilege  in  the  choice  of  their  pas- 
tor. 

Again,  the  presb^terians,  in  1638,  drew  up  ^*  Grievances  and 
**'  Petitions  concernmg  the  disordered  state  of  the  Reformed  Church 
in  Scotland,^  which  they  presented  to  Charles  I.  on  his  arrival  in 
Scotland;  yet  there  is  nothing  here  about  the  people  being  deprived 
of  their  rights  in  the  chcnce  of  their  minister.  (Cooke,  v.  S.  p.  846.) 

And  again,  in  the  Assembly  1689,  the  same  silence  on  this  point 
is  observed  in  the  statement  of  grievances  under  which  the  Church 
was  said  to  labour.  But  it  was  not  at  this  time  conceived,  either  by 
the  Church  or  people,  that  they  had  any  further  right  than  to  ol>- 
ject,  for  cause  shewn,  and  it  was  not  the  policy  of  the  Church  to 
allow  any  further  interference  on  their  part. 

In  1688,  the  Episcopal  form  of  church  policy  was  overthrown 
by  the  Assembly  which  met  at  Glasgow,  who,  in  contempt  of  an 
act  of  Parliament,  continued  sitting  after  the  Commissioner  had  de* 
clared  the  Assembly  dissolved ;  and  who,  of  their  own  authority, 
annulled  the  resolutions  of  six  prior  Assemblies,  some  of  which 
had  been  expressly  confirmed  by  Parliament.  It  was  this  Assembly 
which  approved  of  this  article  ^^  Anent  the  presenting  either  of 
*'  pastors  or  readers  and  schoolmasters  to  particular  congregations, 
*^  that  there  be  a  respect  had  to  the  congregation,  and  that  no 
^*  person  be  intruded  m  any  office  of  the  kirk,  contrare  to  the  will 
*^  of  the  congregation  to  which  they  are  appointed.^  ( Acts  of  As- 
sembly 1688,  p.  88.)  This  is  not  said  to  be  declaratory  of  the  for- 
mer law  or  practice  of  the  Church :  it  is  brought  forward  as  a  new 
proposition,  and,  as  the  record  states,  **  The  Assembly  alloweth  this 
^'  article.^  And«  except,  in  so  far  as  something  similar  appears  in  the 
Firstand  Second  Book  of  Discipline,  but  was  neverotherwise  asserted 
by  the  Church,  this  is  the  first  declaration  of  this  principle.  The 
proceedings  of  this  Assembly  were  not  ratified  by  Parliament;  but  a 
treaty  was  entered  into  between  the  King  and  the  Covenanters,  that 
a  Greneral  Assembly  should  be  held  next  year,  in  which  ^^  no  allu- 
^*  son  should  be  made  to  the  obnoxious  Assembly  in  Glasgow,^  but 
that  what  it  had  sanctioned  should  be  re-enacted.  (Cooke's  His- 
tory, V.  %  p.  495.)  This  was  held  accordingly,  and  its  proceed- 
ings ratified  by  parliament  1640.  (Acts  of  Parliament,  v.  5, 
p.  S91.)  But  I  do  not  find  the  above  declaration  renewed.  It 
is  remarkable  that  among  the  grievances  alleged  (there  are  six 
of  them),  there  is  nothing  as  to  patronages  or  the  exclusion  of  the 
people  in  the  choice  of  their  pastors.  (Acts  of  Assembly,  1689, 
p.  7.) 
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After  this  time  the  influence  of  tbe  Church  was  very  great,  and 
nothing  could  have  been  easier  than  for  the  Greneral  Auembly  to 
carry  into  full  effect  the  right  of  the  people,  if  either  the  election 
of  the  minister,  or  a  veto  upon  the  presentation  by  a  patron,  had 
been  the  meaning  of  the  declaratbn  that  none  should  oe  intruded 
contrary  to  the  will  of  the  congregation ;  or  at  least,  if  lay  patrons 
were  able  to  resist  this  as  to  their  patronages,  the  evil  might  have 
been  much  diminished  by  what  was  fully  within  the  power  of  the 
Church,  by  allowing  it  in  all  those  cases  where  th^  at  this  time 
ao(|uired  the  right  of  presenting.  Thus,  by  1640,  c.  9^  presby- 
teries were  to  provide  and  admit  to  the  kirks  of  which  the  bishops 
had  been  patrons,  **  but  prgudiee  of  the  interest  of  paroches,  ao- 
<^  cording  to  the  acts  and  practice  of  the  Kirk  since  the  Refonna- 
**  tion.^  (Acts  of  Parliament,  y.  5.  p.  289.)  In  the  very  next 
yiar  an  act  is  passed  anent  non^covenanting  patrons,  that  *^  it  shall 
**  not  be  lawful  to  them  to  present  to  the  kirks  vacand,  but  that 
<^  the  planting  of  the  said  kirks,  and  admitting  of  ministers  there- 
^  to,  upon  sute  and  calling  of  the  congregation,  shall  pertain,  pkno 
^^jurey  to  the  presbytery,  quile  the  said  patrons  subscribe  the 
^  said  nation^  oath  and  covenant.''  (lb.  p.  S89.)  The  snite 
and  calling  of  the  congregation  I  understand  to  mean  the  prayer 
and  request  of  the  congregation  to  the  presbytery  to  act:  for 
it  is  not  merely  that  they  are  to  admit  or  confer  the  pastoral 
oflice,  and  constitute  the  pastoral  relation  between  the  pastor  and 
the  congregation,  but  they  are  to  plant,  as  contradistinguished 
from  the  admission ;  and  this,  in  the  language  of  the  time,  always 
means  the  choosing,  or,  as  it  is  called  in  the  Second  Book  of  Disd- 
pline,  the  election  previous  to  tbe  admission  ;  and,  in  uniformity 
with  what  is  there  laid  down,  it  is  here  placed  in  the  hands  of  the 
presbytery. 

The  object  of  the  Church  at  this  time  was  to  carry  into  ef- 
fect their  original  claim,  and  they  proceeded  step  by  step  to  do  so. 
They  first  prevailed  on  the  king  to  consent  to  receive  a  leet  of  six 
persons  from  the  presbytery,  out  of  which  the  king  was  to  present 
a  minister;  and  in  the  Highlands  the  king  was  to  accept  a  list  of 
as  many  expectants  as  can  be  had  able  to  speak  the  Irish  lan- 
guage.    (Act  of  Assembly,  8d  August  164S,  p.  32.) 

Not  satisfied  with  this,  they,  in  the  next  Assembly  (lb.  19th 
August  1643,  p.  526),  press  the  Commissioner  to  recommend  to 
the  king  to  accept  a  list  of  three  for  each  vaiking  kirk  in  his 
majesty's  presentation,  and  one  for  the  Highland  churches;  which 
the  commissioner,  Sir  Thomas  Hope,  whom  Burnet  (History,  v,  1, 
p.  S3. )  designates  as  in  ail  respects  a  zealous  puritan,  promised  to  do. 

At  this  time  tbe  Church  was  predominant  over  tne  State ;  their 
decisions  directed  the  administration  of  Scotland ;  and  they  were  in 
the  closest  union  together.    (Cooke,  v.  3,  p,  68.)    We  are  told, 
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^<  That  the  Asfiemblie  sat  down  ilk  day  be  aucht  houris  in  the  morn- 
^^  ing,  and  ocmtinewit  till  12  houris,  syne  went  to  dynner :  at  twa 
^^  houris  thay  advysit  and  oonsultit  with  the  Conservatouris  of  the 
^  Peace,  or  Conventioun  of  Estaites,  and  Secret  Counsall,  of  what 
*<  thay  had  bein  doing,  whtli  sax  houris  at  erin,  syne  dissdvit  and 
<«  went  home.''  (Spalding's  Troubles,  v.  fL  p.  142.)  Every  thing 
even  connected  with  the  State  was  regulated  bv  them,  and  therefore 
the  ordering  of  church  matters  was  fully  in  their  own  power :  and 
if  it  had  been  a  fundamental  law  of  the  Church  that  no  pastor 
shall  be  intruded  on  any  oongre^ticn  contrary  to  the  will  of  the 
people,  and  if  the  meaning  of  this  was,  that  the  people  should  have 
a  direct  vote,  or  even  a  veto  upon  the  nomination,  there  could 
have  been  no  difficulty  in  so  framing  the  statutes  1640  and  1641, 
as  well  as  those  I  am  now  to  mention* 

The  leet  to  his  Majesty  was  not  thought  sufficiently  restrictive 
of  his  rights,  and  accordingly  the  Convention  of  Estates,  which 
naet  in  January  1644,  and  wmch  had  usurped  the  power  of  the 
government,  having  received  an  act  of  the  commission  of  the  As- 
sembly ^^  for  planting  of  kirks  of  his  majesty^s  patronage  durinff 
^*  these  trouUes,^  authorized  presentations  to  pass  the  cashet  and 
privie-seal,  as  if  the  same  had  passed  his  Majesty^s  royal  hands, 
and  commanded  the  commissioners  of  the  Treasury  to  receive  pre- 
sentations from  presbyteries,  and  to  sisn  and  expede  the  same. 
(Acts  of  Parliament,  v.  6.  p.  66.)  Thus  the  right  of  present- 
ing, in  all  crown  patronages,  is  acquired  by  presbyteries.  This 
act  is  afterwards  ratified  in  Parliament  1644.  (lb.  p.  1^9.)  In 
this  same  Parliament,  presbyteries  obtained  a  farther  accession  of 
patronage,  by  discharging  patronages  bebnging  to  particular  mi- 
nisters in  right  of  their  benefices,  declaring  these  to  be  null; 
*^  and  that  presbyteries,  in  their  several  jurisdictions,  have  the 
<^  only  power  of  planting  and  providing  these  kirks  propria  Jure 
<^  in  all  time  hereafter ;  but  prejudice,  to  the  interest  of  the  pa- 
^  roches,  according  to  the  acts  and  practices  of  the  kirk  since  the 
'«  Reformation.''   (lb.  p.  1S8.) 

In  what  was  termed  the  5th  session  of  the  First  Triennial  Parlia- 
ment (1646),  the  act  1641  as  to  non-oovenanting  patrons  was  ex- 
tended so  as  to  embrace  a  very  wide  class  of  lay  patrons ;  for  it 
was  now  made  to  comprehend  all  ^'  who  had  not  subscribed  the 
«<  league  and  covenant,  or  that  is,  or  shall  be  excommunicate ;  and 
*^  also,  who  is,  or  shall  be  forfaulted  for  whatsoever  cause."  Their 
kirks  are  to  be  provided  and  planted  by  the  presbyteries  pieno  et 
propriojwre^  in  all  time  coming :  *'  declaring  that  this  shall  always 
**  lie  according  to  the  proportions  of  ordination  of  ministers,  agreed 
'^  upon  by  the  assemblies  of  both  churches,  and  ratified  by  the 
*'  Parliament  of  this  kingdom.""  (Act  of  Parliament,  v.  6, 
p.  S15.)  This  refers  to  the  form  of  presbyterial  Church  go- 
vernment,  introduced   at  this  time,  which,  however,  made  no 
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alteration  whatever  in  favour  of  the  peofde.  It  did  not  aboiish 
patronage :  it  states  that  the  person  to  be  ordained  <^  being 
*^  either  nominated  by  the  people,  or  otherwise  commended  to 
*^  the  presbytery,^  of  course,  by  the  patron,  or  by  the  law  which 
had  devolved  the  patron^s  right  upon  the  presbytery,  and  which 
this  act  thus  referring  to  this  form  of  ordination  had  enlarged  in 
their  favour;  the  presbytery  are  to  take  him  upon  trial:  on  being 
approved,  he  is  to  be  sent  to  preach,  for  three  several  days,  to  the 
church  where  he  is  to  serve ;  on  the  last  of  these  three  days,  an  inti- 
mation in  writing  is  read  before  the  people,  and  afterwards  affixed 
on  the  church  door,  summoning  a  competent  number  of  the  oca- 
gregation  to  appear  before  t\»Q  presbytery,  to  give  their  consent  and 
approbation ;  or  otherwise  to  put  in,  with  ail  christian  discretioo 
and  meekness,  what  exceptions  they  have  against  him.  And  if, 
upon  the  day  appointed,  inere  be  no  just  exception  against  him, 
then  the  presbytery  shall  proceed  to  ordination. 

This  form  and  directory  being  approved  by  the  General  As- 
sembly, is  also  sanctioned  by  act  of  Parliament.  The  Assembly 
did  not  hold  themselves  entitled  to  introduce  a  form  of  cbuich 
government,  or  to  make  changes  by  internal  regulations,  as  it  is 
called,  without  the  sanction  of  the  State.  In  this  matter  of  ordina- 
tion, however,  it  is  plain  the  people's  interference  was  not  till  after 
the  trials  by  the  presbytery,  and  their  consent  was  expected  and 
assumed,  unless  just  exceptions  could  be  shewn. 

Having  thus  acquired  the  right  of  presenting  ministers  in  so 
many  parishes,  the  church  never  thought  of  bestowing  the  right 
of  nomination  on  the  people  ;  all  they  did  was,  by  an  act  of  As- 
sembly, 18th  June  164d,  to  *^  recommend  to  presbyteries  and 
^^  synods  to  consider  the  interest  of  the  particular  congregations  in 
^^  the  calling  and  admission  of  ministers."'  (Peterkin,  v.  2,  p.  69*) 
As  yet,  then,  we  hear  nothing  of  a  call  by  the  people.  In  bow 
many  cases  now  was  the  right  of  presentation  in  the  various  pres- 
byteries, pleno  et  propria  Jure ;  but  the  people  were  merely  invited 
by  an  edict  previous  to  ordination,  to  state  any  objections  they 
might  have  to  the  presentee's  hfe  and  doctrine,  and,  no  doubt,  the 
Church  would  hold  the  congregation,  in  the  words  of  the  First 
Book  of  Discipline,  ^^  unreasonable,  if  they  refuse  him  whom  the 
^'  church  did  offer ;  and  that  they  should  be  compelled  by  the 
*'  censure  of  the  council  and  church,  to  receive  the  person  ap- 
^'  pointed  and  approved  by  the  judgment  of  the  grxlly  and 
"  learned." 

To  shew  that  at  this  time  the  people  had  no  other  power,  and 
had  no  right  to  call,  or  eveu  veio^  a  minister,  I  notice  the  pro- 
ceedings oi  the  presbytery  of  St  Andrews,  in  the  year  1648,  in  the 
admission  of  one  to  be  minister  of  Crail,  who,  as  unfortunately  for 
himself  as  for  the  Church  over  which  he  was  afterwards  called  to 
preside,  has  obtained  a  melancholy  celebrity  in  the  history  of  this 
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country.    (Register  of  the  Presbytery  of  St  Andrew^  printed  by 
the  Abbotsford  Club.) 

On  8d  November  IGIT,  a  presentation  by  the  Earl  of  Crawford, 
patron,  in  favour  of  Mr  James  Sharpe,  to  be  minister  of  Crail,  is 
presented,  **  and  requiring  the  presbytery  to  enter  him  to  his  trials 
**  to  that  effect.    Mr  Sharpe  is  to  be  advertised  to  be  present  next 


November  17,  "  Compeared  commissioners  from  the  parish  of 
**  Craii,  desiring  the  presbytery  to  proceed  in  putting  Mr  James 
*'  Sharpe  on  his  trials,  according  to  the  presentation  given  last 
*^  day,"  &c.  There  is  nothing  here  about  the  presbytery  modera- 
ting a  call  to  him  ;  on  the  contrary,  they  are  asked  to  proceed  to 
his  trials,  in  virtue  of  the  patron^s  presentation. 

His  various  trials  accordingly  proceed  successively  on  the  Ist, 
£5th,  and  ^th  December;  and  13th  January  1648,  '<  Mr  Sharpe 
*^  is  fully  approven  by  all  in  all  parts  of  his  trials  in  relation  to 
<^  that  charge  whereunto  he  is  now  called.  Mr  James  Makgill  is 
*'  appointed  to  serve  his  edict  the  next  Lord^s  day,  and  to  return 
*^  the  answer  thereof  to  the  ministers  of  St  Andrews's  on  Wednes- 
**  day,  and  if  nothing  be  objected  at  that  tyme,  the  day  of  his  ad- 
*^  mission  is  appointed  to  be  this  day  fifteen  days,  when  Mr  James 
**  Bruce  is  to  preach.*" 

•*  January  27.  The  presbytery  met  at  Crail  for  admission  of 
*^  Mr  James  Sharpe,  minister  there,  when  Mr  James  Bruce  did 
"preach.* 

Thus  we  see  that  up  to  this  period  there  was  no  change  in  the 
practice  of  the  Churcn  in  the  admission  of  a  minister  upon  a  pre- 
sentation. The  presentatioU'was  the  initiatory  step,  which  called 
upon  the  presbytery  to  take  the  presentee  on  trial,  and  the  people 
were  not  called  upon  to  interfere  till  he  was  fully  approved  of  by 
the  presbytery,  and  then  they  were  warned  by  an  edict  to  state  any 
special  objection  to  his  admission  which  they  might  know  of. 

Usurped  authority  is  never  an  easy  yoke ;  so  the  Parliament 
found  ;  and  it  is  instructive  to  read  how  they  winced  under  the  as- 
sumptions of  the  Church,  as  exhibited  in  the  declarations  they  were 
under  the  necessity  of  addressing,  from  time  to  time,  to  the  several 
presbyteries  of  the  kingdom.  In  a  circular  letter  (11th  May 
1648;  Acts  of  Parliament,  v.  6,  p.  821.),  after  speaking  of 
their  great  compliances  with  the  many  desires  of  the  commis- 
sioners of  the  Greneral  Assembly,  and  that  they  have  never  wronged 
or  violated  the  true  privileges  and  liberties  of  the  church,  they 
<x>mplain  of  the  great  encroachments  made  on  their  unquestioned 
rights  :  "  For  what  can  be  more  civil  than  to  determine  what 
•'  civil  duties  we  ought  to  pay  to  our  king  ?  or  what  civil  power 
••  he  ought  to  possess  ?  *  *  ♦  ♦  Is  it  a  subject  for  the  dispute 
•' of  Church  judicatories,  whether  his  Majesty  hath  a  negative 
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*<  voice  in  Parliament  ;**  with  more  to  the  same  el^t,  alluding 
to  some  most  extraordinary  propositions  for  limiting  the  prero- 
gative of  the  Crown,  submitted  to  Parliament  by  the  Assembly. 
The  estates  of  Parliament  were  obliged  next  month  (10th  June 
1648;  Acts  of  Parliament  v.  6,  p.  8S1.)  to  publish  an  act 
against  a  recommendation  by  the  commission  to  presbyteries  to 
censure  those  ministers  who  declared  for  the  Engagement,  and 
requiring  all  to  declare  its  unlawfulness  to  their  people ;  **  thus 
*<  usurping  a  power  to  be  judges  of  the  laws  and  proceedings  of 
**  Parliament,  who,  by  the  fundamental  laws  of  the  kingdom,  have 
**  in  them  the  only  legislative  power,  namely,  in  publick  engage- 
**  ments  in  peace  or  war/^  Moreover,  the  Parliament  is  obligra, 
(Acts  of  Parliament,  v.  6,  p.  832.)  to  condescend  to  answer  the 
supplications  from  synods  and  presbyteries,  that  as  *^  their  present 
*^  proceedings  for  the  good  of  religion,  his  Majesty*s  rescue  and 
^*  safety,  and  the  true  peace  of  these  kingdoms,  is  much  miscon- 
^<  strued  and  misunderstood,  they  have  thought  fit  to  declare  for 
*^  the  satisfaction  of  all  such  as  a/re  saii^bUy^  the  principles  on 
which  they  act,  and  the  object  they  have  m  view, — ^the  preservation 
of  religion  in  Scotland,  and  that  the  undertaking  for  the  king 
shall  ever  be  subordinate  to  religion  and  their  duties  to  God,  em- 
ploying those  only  who  had  signed  the  Solemn  League  and  Co- 
venant. 

We  have  now  arrived  at  the  important  act  of  the  Convention  of 
Estates  1649,  which,  for  the  first  time  since  the  Reformation,  abo- 
lished patronage  and  presentation  to  kirks,  whether  belonging  to  the 
king  or  to  any  laick  patrone,  to  presbyteries  or  others  within  this 
kingdom,  as  being  unlawful  and  unwarrantable  by  Grod's  word, 
and  contrary  to  the  doctrine  and  liberties  of  the  kirk ;  and  it  is  en- 
acted, *^  thai  whosoever  hereafter  shall,  upon  sute  and  calling  of  the 
^^  congregation,  after  due  examination  of  their  literature  and  con- 
**  versation,  be  admitted  by  the  presbytery  into  the  exercise  and 
<<  function  of  the  ministry,  in  any  parish  within  the  kingdom,  the 
'^  said  person  without  a  presentation,  by  virtue  of  their  admission, 
'^  hath  sufficient  right  and  title  to  possess^*^  &c.  (Acts  of  Pariia-  ^ 
ment,  v.  6,  p.  41S.) 

Considering  the  course  of  statutory  enactment  ever  since  1688, 
a  wonderful  change  must  have  occurred  in  the  sentiments  of  the 
legislature,  when  a  presentation  by  a  presbytery  was  declared  un- 
lawful and  unwarrantable  by  God's  word,  as  well  as  in  the  opinion 
of  the  Church,  which  still  influenced  the  State  in  Church  matters. 
But  the  history  of  these  troublous  times  accounts  for  this  revolu- 
tion in  opinion ;  and  it  is  impossible  to  ascertain  what  weiglit  is 
due  to  the  proceedings  of  the  State  and  the  Church  at  this  time, 
without  recalling  some  historical  recollections.  The  Marquis  of  Ha- 
milton, and  the  more  moderate  of  the  covenanters,  who  had  taken 
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up  arms  to  enforce  the  understandiDg  on  which  the  King  had  been 
surrendered  into  the  hands  of  the  English  army,  **  that  there  be  no 
<^  harm,  prejudice,  violence,  nor  injury,  done  to  his  royal  person,*^ 
having  been  defeated  at  Preston  by  Cromwell  (15th  Augnst  1648), 
Argyll  and  the  violent  party  of  the  Church  now  gained  the  ascen- 
dency; they  welcomed  Cromwell  to  Scotland, and  it  was  settled  that 
a  Parliament  should  be  called,  from  which  all  who  had  consented 
to  the  engagement  with  Hamilton  were  to  be  excluded.  The  same 
exclusion  took  place  in  the  Church  Assembly ;  all  the  ministers 
who  had  bee^  friendly  to  the  Engagement,  or  who  had  not  violently 
exclaimed  against  it,  although  one  part  of  the  Solemn  League 
and  Covenant  expressly  related  to  the  same  object,  the  preservation 
of  the  King  (Cooke,  vol.  3,  p.  167, 168),  were  many  of  them  de- 
posed, or  obliged  to  leave  their  churches.  An  act  of  Assembly 
was  published  for  censuring  ministers  for  their  silence,  and  not 
speaking  to  what  are  called  the  corruptions  of  the  times  (Act  of 
Assembly  3d  August  1648,  p.  38),  in  which  the  engagement  holds 
a  conspicuous  place.  It  was  the  censure  of  his  presbytery,  on  this 
account,  upon  the  excellent  Leighton,  which  drove  him  from  his 
church  of  Newbattle,  and  drew  forth  this  memorable  remark,  '*  If 
^'  all  the  brethren  have  preached  to  the  times,  may  not  one  poor 
"  brother  be  suffered  to  preach  on  eternity  ?^  One  may  be  forgiven 
for  not  holding  in  very  high  respect  a  church,  when  ruled  by  a 
party  which  could  extrude  from  its  ministry  one  whom  Burnet 
truly  designates  as  an  apostolical  man ;  (History,  v.  1,  p.  297.) 
While  the  laymen  who  had  undertaken  the  Engagement,  were 
obliged  to  repent  in  sackcloth  before  the  Congregation,  and  sub- 
scribe a  declaration,  which  it  must  have  been  bard  for  them  to 
swallow,  or  to  suffer  excommunication,  at  that  time  attended  with 
severe  civil,  as  well  as  ecclesiastical  consequences ;  and,  of  course, 
such  were  excluded  from  the  convention. 

Now  such  was  the  composition  of  the  convention, and  of  the  Assem^ 
bly  which  abolished  patronage;  and  one  must  surely  hesitate  to  adopt 
the  proceedings  of  1649  as  a  model  at  present  either  in  our  civil  or  ec- 
clesiastical policy.  This  is  not,  I  should  think,  the  chapter  in  the  his- 
tory of  our  country  on  which  we  can  dwell  with  most  satisfaction.  It 
was  the  well-known  Samuel  Rutherford,  with  Guthrie,  Living- 
ston, and  Gillespie,  the  leaders  of  those  afterwards  known  as  Re- 
monstrants or  Protestors,  who  first  broached  the  notion,  that  *^  pa- 
**  tronages  and  presentations  to  kirks  are  sinful  and  unlawful  C*  and 
it  was  the  influence  of  this  faction  which  produced  the  very  severe 
act  of  Classes  of  DeUnquents  in  1646  (Acts  of  Par.  v.  6,  p.  208) ; 
and  the  most  oppressive  act  for  enforcing  it  by  real  and  personal 
diligence  (lb.  p.  209) ;  also  the  act  16th  January  1649)  repealing 
all  acts  of  Parliament  or  Committee  for  the  late  unlawful  engege- 
noent,  and,  finally,  the  act  abolishing  patronage. 
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After  abolishing  patronage  and  presentation  to  kirks,  the  act 
1649  goes  on  thus — ^*  Because  it  is  needful  that  the  just  and  pio- 
"  per  interests  of  congregations  and  presbyteries  in  providing  kirks 
*^  with  ministers  be  clearly  determined  by  the  General  Assembly, 
'^  and  what  is  to  be  accounted  the  congregation  having  that  iate^ 
**  rest,  therefore  it  is  seriously  recommended  to  the  next  Assembly 
**  clearly  to  determine  the  same.'"  This  was  done  by  (he  Director 
ry  for  the  election  of  ministers,  enacted  in  obedience  to  the  above 
recommendation,  and  to  follow  out  what  was  left  for  them  to  do, 
in  order  to  carry  into  effect  this  new  state  of  the  law,9irben  the  mi- 
nister was  no  longer  to  be  presented  by  the  patron,  but  elected  by 
the  congregation.  Now,  although  the  Church  had  it  thus  in  their 
power  to  leave  the  nomination  with  the  congregation  at  large,  or 
to  restrict  it  to  the  heads  of  families,  in  the  first  case  allowing  the 
minister  to  be  chosen  by  the  majority,  and  in  the  other  very  near- 
ly securing  the  same  object,  so  that  none  should  be  obtruded  upon 
them  against  their  will,  yet  they  enact  that  it  is  the  elders  who  are 
to  elect,  and  the  person  agreed  upon  by  the  session  is  to  be  inti- 
mated to  the  people ;  if  they  acquiesce  and  consent,  the  presbytery 
is  to  proceed  to  the  trial  of  the  person  so  elected.  Thus  far  the 
fundamental  law  may  be  observed.  But  if  a  majority  dissent,  the 
matter  is  to  be  judged  of  by  the  presbytery,  and  if  they  do  not 
find  the  dissent  founded  on  causeless  prejudices  they  are  to  appoint 
u  new  election.  But  if  they  find  it  to  proceed  from  such  prejuaices, 
they,  of  course,  disregard  the  dissent  of  the  majority  and  proceed 
to  the  trials  and  admission.  But  if  a  lesser  part  of  the  session  or 
congregation  dissent,  unless  they  instantly  prove  their  objections, 
and  that  they  are  relevant,  the  presbytery  will  proceed.  In  these 
two  instances,  then,  a  minister  will  be  obtruded  against  the  will  of 
part  of  the  congregation,  according  to  the  meaning  put  upon  these 
words  by  the  act  1834.  There  is  also  a  regulation  at  the  end 
which  is  directly  in  the  face  of  such  a  rule : — **  Where  the  congre^ 
^<  gation  is  disaffected  or  malignant,  in  that  case  the  presbytery  is 
*^  to  provide  them  with  a  pastor."*"  Those  were  branded  as  malig- 
nant who  had  entered  into  the  Engagement.  Many  congregations 
had  done  so,  otherwise  this  regulation  would  not  have  been  made. 
These  were  not  to  have  any  voice  in  the  choice  of  the  minister.  The 
presbytery  was  to  provide  a  pastor  for  them. 

It  will  be  observed  that  the  Directory  does  not  contain  the  term 
caU  from  beginning  to  end  ;  it  is  for  the  election  of  a  minister.  By 
the  description  given  in  the  Second  Book  of  Discipline,  this  is  said 
to  be  the  first  step  in  the  outward  call  of  a  minister,  examination 
and  admission  being  the  other  two  and  concluding  parts :  and  al- 
though the  session  is  said  to  meet  for  the  election,  the  action  be- 
ing moderated  in  by  him  that  preached,  it  seems  probable  that  the 
election  by  the  elders  came  to  be  termed  a  call  or  invitation,  and 
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the  moderation  by  the  mimster  in  the  sessioD,  came  to  be  term^ 
ed  moderation  in  a  call  to  a  minister,  being  the  iirst  step  in  the  out- 
ward eal).  Thus  I  find  the  following  entry  in  Presbytery  Re- 
cords of  Kirkwall  (Lord  Advocate  v.  Lord  Dundas,  11th  February 
18S0)  :— <<  M  August  1660.  The  mag^trates  of  the  burgh  of 
^*  Kirkwall  and  the  eldership  thereof  did  present  a  supplication  for 
^  Mr  James  Beid,  to  be  conjunct  minister  with  Mr  Alex.  Len- 
^  nox,  which  is  granted ;  and  Mr  John  Hendrie  is  appointed  to 
'^  order  the  call,^  i.  e,^  to  put  order  to  it,  to  moderate  in  it. 

It  does  not  appear  that  in  following  out  the  directory,  assents  or 
dissents  were  given  in  by  the  congregation  at  the  period  of  the 
election,  so  as  either  to  be  constituents  or  accompaniments  of  the 
election  by  the  elders.  I  do  not  say  that  this  was  never  the  ca^e, 
but,  (m  the  contrary,  immediately  after  the  election,  the  nomina* 
tioD  is  somedmes  intimated  to  the  people ;  but  this  is  not  a  general 
rule,  which  it  would  have  been  if  it  had  been  any  thing  else  than 
notice  to  the  con^egation,  that  they  be  ready  to  state  their  obj^- 
tions»  more  especially  when  called  upon  by  the  edict,  at  a  subse- 
quent stage  of  the  proceedings,  to  do  so.  But  whether  it  was  so 
or  not,  there  is  never  an  appointment  by  the  presbytery  to  mode- 
rate the  congregation  to  receive  their  assents  or  dissents;  and  above 
all,  no  dissent  was  received  which  was  not  specially  set  forth,  so 
that  the  presbyteiy  might  judge  both  of  the  relevancy  and  evidence 
of  it,  just  as  the  bishop  had  done  during  the  period  of  episcopacy.  I 
have  not  been  able  to  discover  a  single  instance  of  dissents  by  the 
people  listened  to  at  this  period  without  objections  distinctly  stated, 
whether  this  be  at  the  one  period  or  the  other,  whether  before  or 
after  the  presentee^s  trials. 

For  the  practice  adopted  by  the  Church  in  this  matter,  between 
1649  and  1660,  I  beg  to  refer  to  the  proceedings  in  the  presbytery 
of  Elgin  and  provincial  synod  of  Moray  in  1654,  relative  to  the 
settlement  of  a  minister  at  Birnie.  (App.  to  Report  on  Patron- 
age,  p.  145.)     There  were  two  candidates  for  this  church. 

^^  Elgm^  Augii8t  18. — The  presbytery  appointed  the  next  meeU 
**■  ing  to  be  at  Birnie,  Se)^tember  S,  when  all  having  interest  iu  the 
*^  election  and  calling  of  a  minister  to  that  place  are  to  be  present, 
**  and  then  they  are  to  proceed  to  the  election  in  a  formal  way.'" 
"  Birnie,  September  2. — The  presbytery  being  this  day  convened 
^^  to  see  to  the  elders  thereof  their  orderly  procedure  in  the  elec- 
^^  tion  of  a  minister  according  to  the  act  of  the  General  Assembly 
"  1649:'*  the  election  was  continued  till  15th  September,  in  or- 
der to  see  if  more  unanimity  would  be  obtained,  and  heritors,  elders, 
and  all  having  interest  required  to  meet  that  day.  ^^  Elgin^  Septem^ 
"  ber  15.— The  said  day  the  elders  of  Birnie  being  called  in,  were 
<^  put  solemnly  in  remembrance  of  their  oath  of  eldership,  and  ex- 
^^  horted  to  deal  according  to  conscience  in  this  present  election ;  and 
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^'  beiDff  seyerally  inquired  which  of  the  two  thej  would  dect,  five  of 
<<  the  etdenvoycedand  elected  theone,  and  threeof  theelders  voyced 
<'  and  elected  the  other ;  and  being  all  removed,  the  foresaid  five  did 
^<  give  in  a  supplication,  subscribed  by  themselves  and  all  the  heri- 
<<  tors  not  actual  elders,  offering  Mr  A.  D.  to  be  tried  by  the  presby- 
*^  tery  according  to  the  order  of  the  Church ;  but  the  three  did  pr(v 
^*  test  against  it,  and  gave  in  their  former  pretended  call  for  Mr  R.  D.*" 

<<  E^^n^  October  1.— The  debates  anent  the  plantation  of  the 
^*  Kirk  of  Bimie,  are  referred  to  the  next  provincial  assembly/^ 

The  discussion  goes  on  at  the  synod  till  Sd  February  IfiSQ* 
when  ^*  it  was  concluded  by  a  plurality  of  voices,  that  Mr  A.  D. 
^*  his  call  was  the  formal  call,  and  that  the  presbytery  of  Elgin,  in 
<<  respect  of  the  said  formal  call^  should  forthwith  proceed  to  hb 
«  trials." 

Elgin^  February  17.  1659. — The  act  of  the  synod  for  enterii^ 
Mr  A.  D.  to  his  trials,  in  order  to  the  Kirk  of  Birnie,  was  pro- 
duced,  ^^  and  the  said  Mr  A.  D.  being  present,  the  presbytery  did 
**  condescend  to  admit  him  to  his  trials,  according  to  tlie  said 
«  act.'' 

He  was  settled  at  Birnie  on  ^2d  June  1659.  Now  here,  though 
heritors  and  all  interested  are  summoned  to  attend  besides  elders, 
it  is  the  elders  alone  who  voice  and  elect ;  this  is  the  call ;  on  its 
being  decided  which  is  the  formal  call,  the  person  so  called  is  then 
to  be  taken  Jbrthwith  on  his  trials.  No  reference  is  made  to  the 
people,  no  moderation  in  a  call  by  them  is  proposed,  no  consent 
or  concurrence  asked  from  them  at  this  stage  of  the  proceedings, 
till  the  edict  is  served  before  his  ordination. 

Take  further  the  case  of  one  of  the  last  settlements  prior  to  the 
Restoration,  the  appointment  of  Mr  Bennet  as  minister  of  Hailes^ 
now  Collington. 

The  presbytery  had  sent  three  candidates  to  preach :  The  mi- 
nutes of  the  kirk-session  bear : — ♦*  HaUes^  28<A  June  1659. — The 
*^  minister  who  preached  produced  a  commission  from  the  presby- 
'*  tery  to  moderate  in  the  election  of  one  of  the  three  heard  by  us. 
*Mn  order  hereunto,  the  session  having  ^Vehearsed  the  list  of  the 
**  three  by  them  heard^  viz.  ♦  *  •  and  the  several  members 
^^  of  the  Session  being  called  severally  for  their  vote,  which  of  the 
<^  three  they  did  choose,  the  whole  Session  except  one  did  make 
**  choice  of  Mr  R.  B.  Whereupon  the  heritors  who  were  not  upon 
^*  the  session  being  called,  compeared  the  Laird  of  Collington  and 
^'  J.  A.,  and  the  election  being  made  known  unco  them,  they  did 
"  declare  their  hearty  consent  with  the  choice  of  the  said  Mr  R.  B. ; 
"  and  the  church-officer  having  called  thrice,  if  there  were  any 
^^  else  in  the  name  of  an  heritor  besides,  and  none  else  appearing, 
^^  this  Session  did  appoint  this  their  election  to  be  made  known  to 
•*  the  presbyterjr  the  first  presbylery-day,  and  appoint  three  elders 
"  and  J.  A.  heritor,  to  signify  to  them  the  election,  and  to  desire 
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^'  the  presbytery  to  call  the  said  Mr  B.  B.,  and  to  deal  as  they  see 
^'  fit,  to  cause  him  to  accept  of  the  said  choice,  and  that  he  may  be 
<^  speedily  entered  upon  his  trials,  that  so  they  may  be  no  longer 
'*  destitute  of  a  minister.'" 

'*  18<ft  September. — Mr  J.  S.  did  preach  this  day,  and  served 
*^  the  edict  in  order  to  Mr  H.  B.'s  admission.*' 

*<  9SiA  September. — ^After  sermon  Mr  B.  B.  was  admitted  mi- 
**  nister  at  Hmles.**    (Inquiry  as  to  Electing  Ministers,  by  Logan, 

1788,  p.  116.) 

Now,  no  intimation  is  made  to  the  people  at  the  time  of  the  elec-^ 
tion,  although  those  heritors  who  are  not  elders  are  invited  to  con- 
cur. This  was  very  common  at  this  time.  Still  the  election  is  by  the 
elders  alone,  and  tne  people  are  not  invited  till  the  edict  is  served ; 
and  this  was  only  an  invitation  to  state  and  substantiate  objections 
not  proceeding  from  causeless  prejudices. 

But,  in  truth,  there  never  was  a  time  when  the  voice  of  the 
people  was  less  attended  to  in  the  choice  of  their  ministers,  than 
durmg  the  period  from  1649  to  1660.  A  violent  party  was  at 
that  time  predominant ;  for  it  is  almost  a  universal  rule  in  the  his- 
tory of  change  and  revolution,  that  power  falls  into  the  hands  of  a 
few,  the  most  active  and  zealous  of  the  party.  So  was  it  here. 
The  power  of  nomination  came  to  be  acquired  by  Butherford,  Gil- 
lespie, and  their  friends,  who  had  obtained  the  repeal  of  patronage; 
for  a  few  oi  the  leading  protesters  obtained  an  act  of  Cromwell's 
Council,  dated  8th  August  1664,  commonly  called  Mr  Gillespie's 
ordinance,  whidi  concludes  in  these  remarkable  terms : — ^*  And  for 
*'  the  better  propagation  of  the  gospel,  and  advancement  of  godli- 
'*  ness  in  Scotland,  be  it  ordained  by  the  authority  aforesaid,  that  the 
^^  Commissioners  for  visiting  the  Universities,  Colleges,  and  schools 
*^  of  learning  in  Scotland,  do  take  especial  care  that  none  but  godly 
*^  and  able  men  be  authorized  by  them  to  enjoy  the  livings  apr 
<*  pointed  for  the  ministry  in  Scotland;  and  to  that  end,  that  rer 
<'  spect  be  had  to  the  choice  of  the  more  sober  and  godly  part  of 
''  the  people,  although  the  same  should  not  prove  to  ie  the  greater 
<^  part ;  and  that  none  shall  be  by  them  authorized  or  admitted  into 
^^  any  such  living  or  benefice  but  such  as  shall  be  first  certified  by 
^*  the  persons  hereafter  mentioned,  or  any  four  or  more  of  them, 
'*  whereof  two  to  be  ministers,  to  be  a  person  of  a  holy  and  un« 
*<  blameable  conversation,  disposed  to  live  peaceably  under  the  pre- 
*^  sent  Government,  and  who,  for  the  grace  of  God  in  him,  and  for 
<^  his  knowledge  and  utterance,  is  able  and  fit  to  preach  the  gospel."' 
(See  Lament's  Diary,  dd  Dec.  1664,  p.  101.)  This  act  is  further  en- 
forced  by  another  act  of  Council,  dated  17th  October  1 666.  Buther- 
furd,  Guthrie,  Gillespie,  and  Livingstone  are  among  those  who  had 
thus  in  their  hands  the  absolute  control  as  to  the  choice  of  ministers, 
as  they  might  decline  to  give  the  required  certificate.    The  v<nce  of 
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the  majority  of  the  people,  i.  e.  cf  the  elders,  was  not  to  be  rei 
garded  against  the  selection  bj  those  whom  these  commissioners 
chose  to  designate  as  the  more  sober  and  godly  part ;  thus  legaiis-^ 
ing  by  an  act  of  what  was  then  the  Government,  the  condiiding 
clause  of  the  Directory  in  the  case  of  a  congregation  being  dis- 
affected or  malignant,  only  withdrawing  the  election  from  the  pres- 
bytery, and  giving  it  to  these  commissioners.  In  either  ease  the 
people'*8  voice  was  not  listened-to. 

The  tyranny  of  the  Church  and  of  the  ecclesiastical  oommis- 
sioners  of  the  period,  extended  to  the  most  private  concerns  of  the 
most  retired  ftimilies.  How  fully  was  the  opinion  of  Calvin  exem- 
pTified  as  to  the  danger  of  unlimited  power  in  the  Church  :  *^  Est 
^<  igitur  EciclesTastica  Potestas  non  malign^  quidera  ornanda,  sed 
**  includenda  certis  finibus ;  ne  pro  bominum  libidine  hue  atque 
^'  illuc  trahatur.  Nam  »  simpliciter  hominibus  ooneedimusi  quam 
*<  sumere  ipsis  visum  fuerit  potestatem,  omnibus  in  promptu  est, 
**  quam  sit  proclivis  in  Tyrannidem  lapsus,  quae  i»t)cul  a  Cbristt 
<<  Ecclesii  abesse  debet.^  (Calvini,  InsL  lib.  4,  c.  8,  6  1.)  The 
claim  to  the  power  of  the  keys  never  was  carried  higher  in 
the  Church  of  Rome  than  it  was  by  the  dominant  faction  of  the 
Church  of  Scotland  at  this  time.  It  was  broadly  asserted  *^  timi 
^  prophets  and  pastors,  as  ambassadors  of  Christ,  have  the  keyes 
"  of  the  kingdom  of  God  to  open  and  to  let  in  believing  princes, 
<*  and  also  to  shut  them  out,  if  they  rebel  against  Christ.*^  (Ruth- 
erford, Preface  to  Lex  Rex  )  And  because  the  priests  in  the 
Ilomish  Church  easily  granted  absolution  for  such  offences  as  the 
penitent  brought  in  secret  to  the  confessional,  the  Kirk  insisted 
upon  the  performance  of  public  and  personal  penance,  of  which  the 
tendency  was  to  harden  the  feelings  of  the  inciividualy  to  shock  the 
delicacy  of  the  congregation,  if  it  did  not  lead  to  worse  conse- 
quences.  Take  this  as  a  specimen  of  penance  for  an  offence  where 
the  evidence  was  probably  not  such  as  to  make  it  cognisable  by  the 
criminal  court,  but  had  been  wrung  from  the  offender  by  ecclesias* 
tical  process .  ^*  1^6th  Nov.  1651. — Compeared  Jean  Cuming,  re- 
**  ferred  to  the  Presby terie  be  the  Session  of  Dycke :  was  or- 
^  dained  to  make  pubhcke  profession  of  repentance  in  sackcloath, 
**  barefooted  and  oarelegged,  in  the  said  church  5S  Sabbaths,  for 
**  her  haynous  and  odious  sin  of  Incest  confesst  be  her^  (Regis* 
ter  of  Presbytery  of  Forres) ;  and  yet  these  are  the  times  we  are 
desired  to  look  to  by  some  as  the  model  for  the  actings  of  the 
Church  at  the  present  day — the  glorious  Second  Reformation  of 
the  Church  of  Scotland,  as  it  is  sometimes  termed. 

I  need  scarcely  remind  your  Lordships,  that,  in  the  exercise  of 
this  great  power,  these  Commissioners  could  not  be  restrained  by 
the  Assembly  of  the  Church,  supposing  that  body  inclined  to  con- 
trol them,  for  it  was  not  now  allowed  to  meet.  General  Monk,, 
who  then  commanded  in  Scotland,  had,  in  1658,  dispersed  the  As- 


LOBD  MEDWYN^S  SFEBCH.  2Q1 

sembly,  and  leading  the  members  a  mile  out  of  tov^n,  oominoind^ 
them  to  return  borne  (Baillie^s  Letters,  v.  S.  p.  869) ;  and  the  As- 
sembly never  met  again  till  after  the  Revolution. 

Not  satisfied  with  the  power  they  had  got  by  the  act  of  Crom- 
well, the  Protesters  wished  it  to  be  still  further  extended,  and  all 
shew  of  choice  of  the  pastor  taken  from  the  congr^ations,  i.  e.  the 
elders,  and  placed  in  the  hands  of  a  few  of  their  number.  This  ap- 
pears from  a  letter  of  Baillie's  in  December  1655  (Bailiie,  v.  S.  p. 
404),  who  says,  they  insisted  among  other  things,  that  ^^  all  ^anta- 
^*  tions  must  oe  taken  from  the  congregations  and  sessions,  to  oe  put 
^*  in  the  hand  of  a  few  whom  they  count  the  godly  party.  By  this 
^y  device  they  hope  quickly  to  fill  all  vacant  places  with  entrants 
**  of  their  faction,  as  they  are  careful  to  do  whenever  they  haye 
^^  power  to  do  it  ;^  and  they  proposed  that  ^<  a  few  of  them  name 
^*  some  twenty-nine  of  their  faction,  which  were  of  the  commission 
^^  1650,  to  be  a  settled  judicatory,  with  absolute,  jurisdiction  over 
*<  the  whole  Church,  ever  while  they  think  time  to  call  a  General 
^\  Assembly.^  They  did  not,  I  believe,  succeed  in  this  ambitious 
project ;  but  their  influence  was  as  great,  thou£rh  less  directly  ex- 
ert^, under  the  Protector's  act  of  council,  and  Monk^s  support, 
and  the  voice  of  congregations  was  not  heard  in  the  choice  of  mi- 
nisters, if  opposed  to  their  views. 

Having  thus  traced  the  history  of  the  Reformed  Church  of 
Scotland  during  the  first  century  from  its  establishment,  and  see- 
ittg  the  practice  during  that  period  which  prevailed  as  to  the  choice 
of  ministers,  I  must  own  I  am  at  a  loss  to  comprehend  how  it  can 
be  said  to  be  a  fundamental  law  of  the  Church,  that  no  pastor  shall 
be  intruded  on  any  congregation  contrary  to  the  will  of  the  peopk, 
if  this  means  that  the  people  are  to  have  a  voice  in  the  election,  or 
even  a  veiio  upon  it,  or  if  it  means  any  thing  more  than  that 
they  may  object  specially  to  the  minister  proposed,  and  if  their 
objections  be  sufficient  and  proved,  that  he  will  not  be  admitted  as 
ibeir  pastor.  A  law  is  a  rule  established  by  authority,  to.  be 
obeyea  by  those  subject  to  that  authority;  and  if  the. law  be  fun- 
damental, we  should  expect  the  obedience  to  be  most  uniform,  and 
every  departure  from  it  instantly  checked,  and  prevented  for  the 
future.  Now,  have  we  hitherto  found  this  law  established  and 
observed  in  the  Church  ?  Quite  the  reverse :  the  people  thus  far 
have  never  had  the  choice  of  th^r  pastor,  neither  have  they  bad 
the  right  to  reject  one  without  establishing  sufficient  grounds  for ' 
doing  so.  The  declaration,  it  will  be  recollected^  is  to .  be  found 
both  in  the  First  and  Second  Book  of  Discipline.  By  the  firsts  a 
shew  of  election  is  given  to  the  people,  and  it  may  have  been 
that  patronage,  both  lay  and  clerical,  was  not  to  be  continued  in 
the  Reformed  Church.  But  this  measure,  if  truly  contemplated, 
was  not  carried  into  effect.  Patronage,  and  particularly  patronage 
by  the  Church,  was  firmly  established,  and  the  principU  wa^  no 
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further  insisted  in.  When  the  same  words  occur  in  the  Second 
Book  of  Discipline,  it  cannot  mean  that  non-intrusion  is  attained  by 
giving  the  people  the  choice  of  their  pastor,  for  at  the  very  moment 
this  declaration  is  made,  the  election  of  a  minister  is  clumed  for 
the  presbytery,  though  it  is  added,  with  the  assent  of  the  people; 
and  it  is  further  said,  what  is  very  obvious,  that  this  cannot  be 
effected  unless  patronage  be  abandoned.  But  the  lay  Reformers 
would  not  consent  to  surrender  this  right,  and  give  the  Church 
the  power  of  choosing  ministers  for  the  peofrfe.  Hence  thia  mea* 
sure  also  proved  abortive,  as  the  oririnal  plan  had  done.  Tlie 
declaration  was  not  acted  upon ;  it  became  inoperative ;  it  was 
practically  abandoned  and  foi^;otten.  We  hear  no  more  of  it 
till  the  Assembly  1638,  among  other  of  its  violent  and  usurpii^ 
proceedings,  revert  to  this  pinciple,  and  for  the  first  time  enact  it 
as  a  declaration  by  the  Church  ;  for  hitherto  no  act  of  Assembly 
had  sanctioned  it.  Now  to  such  a  declaration  made,  but  not 
acted  upon,  nay  abandoned  by  an  oppoMte  practice,  I  oppose 
the  solemn  declaration  of  the  Church  to  the  Sovereign  in  15659 
^<  Whensoever  her  Majesty,  or  any  other  patron,  presents  any  per- 
^<.  son  into  a  benefice,  the  person  presented  should  be  tried  and 
^^ examined  by  the  judgment  of  learned  men  of  the  Church; 
'^  and  as  the  presentation  to  the  benefice  appertains  unto  the  pa- 
<^  tron,  so  the  collation  by  law  and  reason  belonffs  to  the  Church ; 
<^  and  the  Church  should  not  be  defrauded  of  the  collation,  no 
*^  more  than  the  patrons  of  their  presentation.*"  And  this  solemn 
declaration  of  the  Church  was  acted  on,  and  sanctioned  by  the 
state  by  1567,  c.  7^  which,  along  with  the  preceding  act,  ratified 
the  Reformed  Church ;  and  it  was  farther  confirmed  by  159^^ 
c.  116,  which  established  the  Presbyterian  Church  government.  It 
was  one  of  the  conditions  on  which  both  the  one  and  the  other 
were  enacted,  granted  by  the  state  and  accepted  with  gratitude  by 
the  Church.  And  it  does  seem  singular  that,  in  1834,  these  so- 
lemn acts  of  the  Legislature  should  be  virtually  repealed,  by  the 
Church  alone  exercising  a  right  said  to  belong  to  it  m  virtue  of  a 
declaration  in  the  Bodk  of  Discipline,  which  sou^t  the  sanction 
of  the  State,  but  did  not  obtain  it,  and  in  a  matter  requiring  that 
sanction,  as  it  regarded  a  civil  right,  and  where  the  whole  course 
of  practice  has  teen  adverse  to  it. 

This  declaration,  then,  was  asserted  in  the  Assembly  1688.  But 
it  is  only  in  that  Assembly  that  it  is  noticed :  for  I  think  it  is  not 
renewed  in  any  of  the  succeeding  Assemblies  which  were  to  vali- 
date the  acts  of  that  Assembly  ;  and  the  practice  continued  as  be- 
fore :  the  people  had  neither  voice  nor  veto  in  the  election  of  a 
minister.  It  was  in  the  patron  or  the  presbytery,  with  the  power 
to  the  people  to  object  specially  to  the  life  or  doctrine  of  the  pre- 
sentee. These  words,  however,  are  introduced  into  the  act  1d49, 
and  for  the  first  time  authoritatively  so :  and  what  is  the  interpret 
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tadon  put  upon  them  by  the  Church  ?  This,  as  has  been  seen, 
was  not  that  the  people  were  to  have  an  absolute  power  of  refus- 
ing a  presentee,  still  less  the  choice  of  him,  but  that  the  elders 
were  to  nominate,  and  the  people  could  do  no  more  than  they  aU 


given  the  choice  to  the  congregation  at  large,  and  we  may  presume 
would  have  done  so,  if  it  could  have  been  exacted  in  no  otoer  way. 
The  Reformers  of  those  days  must  have  considered  that  they  gave 
it  full  effect,  its  genuine  meaning,  when  they  left  with  the  people  the 
right  to  object  specially  to  the  nomination  either  of  the  presbytery, 
the  elders,  or  the  patron. 

The  truth  is,  the  phrase  was  imported  among  us  from  Geneva, 
and  its  meaning,  there  at  least,  is  to  be  found  in  a  very  valuable 
letter  of  Beza's.  He,  it  is  well  known,  was  a  minister  of  toe  French 
Reformed  Church,  and  at  the  conference  of  Poissy,  in  1561,  was 
the  speaker  on  behalf  of  the  Protestants.  ( Anquetil,  Esprit  de  la 
Ligue,  V.  1,  p.  89-)  He  afterwards  succeeded  Calvin  as  minister 
at  Geneva,  and  if  Melville  is  to  be  considered  as  the  Father  of  the 
Presbyterian  Church  of  Scotland,  Beza  may  be  reckoned  its  foster- 
father.  Melville  was  the  pupil  of  Beza,  and  when  he  returned  to 
Scotland,  he  brought  a  letter  from  him  recommending  him  to  the 
notice  of  the  Church.  An  intimate  intercourse  was  kept  up  with 
him  during  the  progress  towards  the  Presbyterian  polity  :  part  of 
Uie  Second  Book  of  Discipline  is  in  the  very  words  of  Beza,  in  the 
answers  he  gave  to  certain  queries  of  Lord  Glamis,  then  chancel- 
lor, and  his  treatise  De  Triplici  Episcopatu  was  expressly  written 
to  aid  Melville^s  views.  Now  in  one  of  his  letters  (and  these  let- 
ters were  well  known  in  Scotland  when  Knox's  History  was  pub- 
lished,  and  are  referred  to  in  it,  p.  199  and  £00 ;  Calderwood 
also  mentions  these  writings  of  Beza,  p.  79)  he  describes  the  mode 
of  appointing  a  minister  in  the  church  of  Geneva,  shewing  that  it 
was  exactly  the  same  as  had  been  observed  during  Calvin^s  time. 
The  classis  of  ministers  select  a  person,  try  him,  and  recommend 
him  to  the  senate ;  the  senate  may  reject  him,  and  another  must 
be  presented  to  them.  When  they  approve  of  the  person,  ^^  Ita- 
<'  quedemum  in  publico  conventu,  die  Dominico,  in  singulis  tempiis 
**  civitatis,  ac  potissimum  in  ea  ecclesid  cui  vel  in  urbe  vel  in  agro 
**  prseficiendus  est,  editur  probati  illius  nomen,  et  monentur  omnes, 
**  ut  si  quid  in  eo  observaverint,  quamobrem  sit  ministerio  indig- 
**  nus,  hoc  ad  magistratum  modest^  et  extra  uUam  calumniam 
^  intra  octodecem  deferant.  Qui  demum  ita  probatus  est,  tandem 
^*  publicis  coram  populo  precibus  Deo  comknendatus,  et  officii 
**  sui  copiose  admonitus,  in  possessionem  ministerii  mittitur.^ 
Bezae  Epist.  No.  SO,  p.  1%.  Beza,  in  a  subsequent  letter,  obvi- 
ously with  reference  to  this  interference  of  the  people  in  the  ap- 


204  LOBD  MEDWTN^S  SPEECH* 

pointment  of  their  minister,  thus  writes :— ^^  Itaijue  ilia  quideni 
**  statui,  istos  vero  iii  muneris  sui  functionem  mitti  dod  decet,  pri- 
^'  usquam  coetus  eodesifle  fuerit,  e&  de  re  solenni  et  l^timE  nuDcia- 
*'  tione  admonitus,  facti  cuique  potestate  admonetidi  Presbyterii 
"  Christianique  Ma^stratus  eoniiUy  quae  taoti  esse  momenti  ex- 
*^  istimaverit,  ut  de  iis  oognosci  oporteat,  priusquam  rata  sint  Pres- 
'^  bytehi  et  Magiatratus  (sicubi  ChristiaDus  fuerit)  prsejudiday 
'^  nempe  ut  nemo  invito  gregi  o6^niJ<i^r.^-*(Epist.  83.  p.  865.) 

Whatever  may  be  now  thought  of  the  value  of  thb  pnvilege  of 
objecting  specially  to  the  life  or  doctrine  of  the  minister  chc^n  for 
them,  which  existed,  as  we  have  seen,  in  the  Church  of  Geneva^ 
the  French  Reformed  Church,  the  Church  of  Holland»of  England, 
and  of  Scotland,  and  probably  in  other  Protestant  churches,  it  was 
the  fruit  of  the  Reformation  ;  for  it  was  at  that  most  important 
era  in  the  history  of  the  world, — ^the  most  important  unquestion- 
ably in  the  history  of  modern  times, — that  the  congregation  over 
whom  one  was  to  be  placed  in  the  responsible  situation  c?  their  pas- 
tor, first  had  the  power  given  to  them,  and  were  publicly  invited, 
by  notice  beforehand,  to  object  if  they  knew  any  thing  which  dis- 
qualified him  for  his  sacred  office  among  them.  In  the  Romish 
Church  there  was  not  then,  nor  is  now,  such  a  privilege.  To  be 
sure,  before  obtaining  the  orders  of  a  deacon,  and  again  upon  be. 
ing  advanced  to  the  priesthood  (see  Pontificale  Romanum)  in  that 
Church,  an  invitation  is  given  to  all  to  declare  if  there  be  any  im* 
pediment  against  the  candidate.  But  this  is  a  mere  form.  He  is 
not  ordained  for  any  particular  charge.  The  notice  to  object  is  by 
a  proclamation  in  the  church  during  the  public  service,  just  before 
his  ordination.  And,  when  the  priest  is  afterwards  sent  to  take 
the  duty  of  a  parish,  the  people  mu^^  receive  him  whom  the  Church 
sends  to  them,  without  oojection. 

Our  Reformers,  in  their  first  demands  for  reformaUon  in  1558, 
only  craved  '^  that  parish  priests  should  be  elected  with  the  assent 
^*  of  the  parishioners.*"  (Keith,  p.  82  ;  HaiW  Memorials^ 
V.  3,  p.  ^67.)  The  Queen-Regent  handed  these  requests 
to  the  last  Provincial  Council  which  sat  in  Scotland,  and  the 
answer  was,  that  the  rule  of  the  Canon  Law  must  continue  in  oh* 
servance.  When  the  Reformation  was  established,  the  privilege 
conferred  on  the  people  was  to  assent ;  and,  in  conformity  also 
with  the  other  Reformed  Churches,  they  made  this  very  judicious 
change,  to  ordain  specially  for  the  charge  of  a  particular  congre- 
gation, and  to  give  them  timely  warning,  so  that  the  privilege  of 
objecting  to  the  life  or  doctrine  of  the  pastor  designed  for  them 
might  not  be  a  mere  form,  but  efiectual  for  bringing  forward  oh* 
jections  if  any  exist  This  was  thought  by  the  reformers  to  se* 
cure  the  full  acquiescence  of  the  people  in  the  choice  made  by  the 
civil  or  ecclesiastical  power  that  had  the  right  of  election ;  and 
is  it  not   clear,  from  the  letter  I  have  referred  to,  it  was  Beza's 
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opinion  that  if  the  people  were  allowed  to  state  any  objection  they 
knew  of  against  the  person  proposed  for  their  pastor,  to  be  in- 
vestigated  by  the  church  ana  the  senate,  there  could  be  no  in- 
trusion against  their  will?  If  these  were  well  founded,  they 
would  of  course  be  sustained ;  if  they  were  not  well  founded  upon 
due  inquiry,  then  the  people  would' be  satisfied,  it  being  the  duty 
of  the  flock,  who  had  exercised  the  full  extent  of  the  privilege, 
thought  necessary  or  expedient  for  them,  to  accept  of  tne  pastor 
selected  by  the  Church,  and  confirmed  by  the  Magistrate,  wno  af- 
forde(i  them  and  their  church  protection.  This  being  allowed  to 
them,  and  their  objections  duly  conridered,  it  was  not  thought  to 
be  in  the  nature  of  things  that  any  minister  could  be  obtruded 
upon  them  against  their  will ;  obedience  to  the  Church  and  the 
State  demanding  it  as  their  duty  to  assent,  where  they  can  substan- 
tiate nothing  to  justify  withholding  assent.  This  clearly  was  the 
meaning  of  the  phrase  in  the  Church  of  Geneva ;  as  the  efif?ct  of 
giving  the  people  this  right  to  state  objections  is  said  to  prevent  in- 
trusion  upon  the  flock ;  and,  when  it  was  imported  into  Scotland, 
the  practice  of  the  Church,  which  is  reconcilable  with  no  other 
notion,  shews,  that  hitherto,  at  least,  it  retained  its  pristine  mean- 
ing, and  had  acquired  no  higher  one.  I  shall  not  stop  to  quote, 
from  the  same  letter,  the  strong  terms  in  which  Beza  reprobates  the 
idea  that  the  people  had  any  further  title  to  interfere  in  the  choice 
of  a  minister.  He  challenges  any  one  to  shew  that  there  is  any 
passage  in  Scripture  sanctioning  such  a  claim,  '^  quod  sane  nun- 
*'  quam  comperietur,  sed  illud  potius,  ut  -oves  suorum  Pastorum 
^'  et  ir^wm  vocem  audiant,^  and  then  he  examines  the  usual  texts 
referred  to  by  those  who  say  it  was  admitted  in  the  apostolic  times. 
But  that  this  was  also  the  meaning  ascribed  to  these  words  by 
the  Church  of  Scotland,  and  their  full  import,  at  a  time  which 
some  reckon  the  purest  in  the  history  of  the  Church,  may  be 
most  satisfactorily  established  by  the  following  extract  from  a 
work  of  the  celebrated  Henderson,  who  was  the  leader  of  the 
Covenanters,  and  between  whom  and  Charles  I,  when  in  con- 
finement, and  separated  from  his  advisers  or  his  books,  passed 
those  remarkable  papers  on  Episcopacy  which  prove  the  literary 
and  controversial  talents  of  that  unfortunate  prince.  Hender- 
son was  anxious  to  recommend  the  very  mode  of  appointing  mi- 
nisters i^flerwards  adopted  on  the  abolition  of  patronage.  (The 
Government  and  Order  of  the  Church  of  Scotland,  1641.)  His 
proposal  is,  that  out  of  the  expectants  *^  one  is  nominated  paa- 
**  tor  by  the  elders,  with  the  consent  and  good  liking  of  the  peo- 
*^  pie.  The  person  nominated  is  then  named  to  the  presbytery, 
^^  where  he  is  examined  in  languages,  in  controversies  of  religion, 
"^^  &c.>  and,  first  of  all,  of  his  life  and  conversation.  Being  thus 
^^  examined  and  found  qualified  for  that  charge^  he  is  sent  to  preach, 
*^  that  the  people  may  have  the  greater  assurance  of  his  gifts  for 
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**  edification.  After  the  people  have  heard  him,  some  minister  of 
^^  the  presbytery  is  appointed  to  preach  to  that  people,  and  at  the 
<*  same  time  a  public  edict  is  served,  that  if  any  persons  have  any 
**  thing  to  object  against  the  literature,  doctrine,  or  life  of  such  a 
<<  man,  why  he  may  not  be  a  profitable  minister  of  such  a  parish, 
<<  they  shall  appear  before  the  presbytery,  that  their  objections  may 
^*  be  tried  and  discussed  upon  the  day  appointed.  The  door- 
**  keeper  of  the  presbyterian  meeting  doth  call  three  scverall  times 
^*  if  tnere  be  any  to  object  against  the  person  nominated,  and  if 
'<  any  thing  be  alleged  asunst  him  by  any  of  that  particulai;  flock, 
^  or  any  other  to  whom  ne  is  known,  it  is  duly  and  equally  ^xm- 
<<  dered  by  the  presbytery ;  and  if  it  be  found  to  have  any  weight, 
*<  or  the  case  be  doubtful,  the  ordination  is  suspended  till  a  more  per- 
**  feet  triall ;  otherwise,  if  there  be  nothing  but  nlence,  they  use  to 
"  proceed. 

^*  So  that  DO  man  is  here  obtruded  upon  the  people  against  their 
<^  open  or  tacit  consent  and  approbation,  or  without  the  voices  of 
**  the  particular  ddership  with  whom  he  is  to  serve  in  the  minis- 
"try.'' 

Now,  is  it  not  here  plain  that,  in  the  opinion  of  Henderson, 
while  the  election  is  in  the  kirk-session,  if  tne  congregation  have 
the  power  of  objecting  to  the  person  elected,  no  man  is  obtruded 
upon  the  people ;  and  that  the  objection  must  be  special,  that  it 
may  be  pondered  on  by  the  presbytery,  ponderanda  non  nume" 
randa  taniutn  f  The  phrase,  then,  at  this  time  had  exactly  the 
same  meaning  with  us  as  it  had  at  Greneva. 

I  may  furtner  notice,  that,  although  the  conduct  of  the  ruling 
party  of  the  Church  of  Scotland,  during  the  Commonwealth,  had 
been  influenced  by  the  vain  imagination  of  ^tting  Presbyterianism 
settled  as  the  established  form  of  religion  m  the  three  kingdoms, 
and  that  for  this  they  sacrificed  very  important  duties,  the  £ng. 
lish  Parliament  declined  to  submit  to  the  ecclesiastical  tyranny  they 
saw  prevailing  in  Scotland,  and,  amon^  other  notions  they  dislikea, 
was  this  of  the  people's  interference  \n  the  choice  of  their  minis- 
ters, which  was  thought  dangerous  to  the  public  peace.  The 
Provincial  Assembly  ot  Divines  of  London  publishea,  in  1654,  a 
work  entitled  Jus  Dixrinum  MiniHerii  Evangelkiy  in  which,  among 
other  matters,  they  propound  to  thrir  people  *^  these  ensuing  pco- 
^*  positions  concerning  popular  election.— (P.  127-183.)  . 

^*  That  the  election  of  a  minister  doth  not,  by  divine  right,  be^ 
*^  long  wholly  and  solely  to  the  major  part  of  any  particular  cod« 
"  gregation. 

**  This  we  shall  prove — 

*^  1.  By  examining  these  three  texts  that  are  brought  for  the 
*<  divine  nght  of  popular  election. 

^*  %  By  shewing  the  mischief  that  will  inevitably  foUow  from 
"  this  assertion.'^ 


LORD  MEDWYK'S  8PBECH.  207 

This,  accordingly,  they  do,  referring  at  the  same  time  for  more 
ample  discussion  of  the  question  to  a  work  by  their  reverend  brother 
Dr  Seaman,  entitled  Diatribe,  published  in  164>7,  which  bears  theim*- 
primatur  of  £dm.  Calamy,  and  who  lays  it  down  (p.  2)  that  **  ordi- 
.*^  nation  supposes  no  election  on  the  peopie^s  part  but  that  which  is 
<*  by  way  of  desire,  with  submission  and  reference.  This  may  pre- 
'^  cede  tne  act  of  orduning,  but  is  not  simply  necessary  in  all  cases. 
<^  That  ministers  and  elders  may  ordain  none  dejure  in  any  state  of 
<'  the  Church,  or  in  any  case,  but  those  whom  the  people  have  first 
^^  chosen,  will  not  easily  be  proved.*^  His  conclusion  is,  after  dis- 
cussing the  texts  of  Scripture  usually  adduced  in  favour  of  a  po- 
pular elecUon,  that  magistrates,  ministers,  and  people  are  to  con- 
cur in  the  calling  of  a  minister,  (p.  18)  ;  to  the  magistrate  the  no- 
mination and  presentation  belong,  to  the  presbytery  examination 
and  ordination,  and  to  the  people  consent  and  approbation.  I  do 
not  know  that  the  argument  drawn  from  Scripture  has  ever  been 
better  answered  than  in  these  two  works.  Such  were  the  princi- 
ples of  the  Presbyterian  church  in  England  at  this  time,  and  they 
reprobated  popular  election  as  being  fraught  with  much  mischief 
-even  in  -a  commonwealth.  Its  supporters,  m  those  days,  were  those 
•who  were  opposed  to  a  monarchical  form  of  government. 

But  to  proceed. 

On  the  Restoration  it  was  resolved  to  change  the  ecclesiastical 
polity  of  Scotland.  It  is  said  by  the  Historian  of  the  Church, 
whose  work  will  probably  never  be  so  popular  as  it  deserves 
to  be,  just  because  it  possesses  the  best  and  most  difficult  qua- 
lity of  a  history,  impartiality,  ^^  The  way  for  the  subversion 
**  of  Presbytery  was  prepared  by  one  of  the  most  extraordi- 
<<  nary  and  unprincipled  statutes  which  was  ever  sanctioned  by 
<<  a  legislative  assembly.^  (Cooke,  v.  S,  p.  9S%.)  His  zeal  for  his 
Church  has  made  him  forget  his  wonted  candour  and  blinded  his 

Croeption  of  the  truth,  for  surely  he  could  not  have  forgotten  that 
had  recorded,  not  long  before,  and  without  much  comment,  the 
Eroceedings  of  a  General  Assembly,  which,  assuming  to  itself 
^ffislative  powers,  had  of  its  own  authority  abrogated  the  acts 
oi  six  previous  assemblies,  some  of  them,  too,  of  many  years' 
standing,  confirmed  by  Parliament.  But  be  this  as  it  may.  Par- 
liament exercised  the  power  of  rescinding  the  acts  of  all  the  Par- 
liaments from  1640,  restored  Episcopacy  and  with  it  patronage, 
requiring  patrons  to  present  such  persons  only  as  shall  give  suffi- 
cient evidence  of  their  piety,  loyalty,  literature,  and  peaceable  dis- 
position. The  people  still  sustained  the  same  position  which  they 
had  always  held  in  the  election  of  a  minister  since  the  period  of 
the  Reformation,  only  that  the  elders  did  not  nominate  the  minis- 
ter for  their  acceptance,  but  the  patron. 

There  is  no  dispute  as  to  the  practice  of  the  Church  at  this  pe- 
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riocL  There  was  no  call  by  the  people  in  ooncurrenee  with  the 
presentation.  There  is  not  a  traoe  of  this  in  the  admissions  of  mi- 
nisters at  this  period.  It  was  stated  at  this  time,  in  reference  to 
the  act  1662,  ^^  That  the  receiving  a  presentation  and  collation 
*^  may  be  accounted  a  small  matter ;  but  who  considers  it  well, 
*'  will  find  it  very  weighty.  Taking  of  presentations  condemns 
^'  the  removing  of  laic  patrons,  and,  which  is  more,  condemns  the 
"  call  from  the  people,"  (Wodrow,  v.  1,  p.  286) ;  and  Burnet 
states  that  when  tne  mdulgence  was  granted  by  Charles  II.<,  in 
1669»  ministers  named  to  churches  other  than  those  they  had  for- 
merly held,  ^*  would  nol  enter  on  the  serving  them,  till  the  church 
^*  sessions  and  the  inhabitants  of  the  parish  met  and  made  choice 
'^  of  them  for  their  pastors,  and  gave  them  a  call  (as  they  worded 
"  it)  to  serve  among  them;"  (v.  1,  p.  281.)  He  mentions, 
however,  that  they  got  over  their  scruples,  took  possession,  and  at 
first  the  people  flocked  to  them  ;     (p.  282.) 

The  presentation  was  received  by  the  bishop.  He  remitted  the 
presentee  to  the  presbytery  for  his  trials ;  on  being  approved  of  by 
the  presbytery,  and  being  found  qualified  for  ordination,  this  was 
notified  to  the  bishop ;  a  day  was  fixed  for  his  ordination,  some- 
times at  the  church  he  was  to  serve,  but  more  commonly  in  the 
cathedral  church,  and  in  either  case  an  edict  was  publishea  in  the 
church  inviting  all  to  object  specially.  Thus,  in  the  register  of  the 
kirk-session  of  Canongate  is  this  entry,  ^*  15th  March  i66S.  The 
^*  edict  of  Mr  James  Reid  to  be  first  minister  at  the  kirk  of  Haly- 
<<  roodhouse,  was  read  at  the  kirk  door  in  the  forenoon  in  the  time 
<<  of  divine  service,  and  warning  given  to  all  that  hath  any  exoep- 
*^  tion,  that  they  come  to  the  Bishop  of  Edinburgh  his  lodging  at 
^<  the  Abbey,  the  19th  March  next,  where  they  shall  be  heanl,  and 
*<  justice  shall  be  ministrat.^ 

I  record  the  practice  during  this  period,  only  because  the  act  of 
Queen  Anne  refers  to  the  times  when  presentations  were  given,  as 
a  model  for  the  procedure  to  be  adopted  now.  I  do  not  refer  to 
this  period  because  the  Church  was  then  Episcopal.  It  ia  on  this 
very  account  I  so  deeply  lament  the  conduct  of  our  rulers  both  in 
Church  and  State  at  Uiat  time,  and  blush  for  the  honour  of  my 
country  at  the  doings  which  then  disgraced  the  land  under  the  sa- 
cred name  of  religion.  But  I  never  can  admit  that  the  whole 
blame  was  imputable  to  the  ruling  party,  as  it  is  too  much  the 
fashion  to  do,  and  that  none  is  chargeable  against  the  Remonstra- 
tors,  the  Cameronians,  and  Covenanters  of  that  day.  Terms  of 
communion  were  offered  to  them  and  refused,  which  made  Cala* 
my,  the  leader  of  the  Presbyterian  party  in  England,  say,  "  What 
.'^  would  our  brethren  in  Scotlana  be  at,  or  what  would  they 
^^  have  ?  Would  to  God  we  had  these  offers  V^  And  it  is  singular 
how  little  patronage  came  into  discussion  at  this  time.  Even  more 
latitudinanan  terms  were  proposed  by  the  excellent  Leighton,  who, 
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now  raised  to  the  see  of  Glasgow,  and  grievously  lamenting  the  di- 
visions in  the  Church,  endeavoured  to  effect  an  accommodation 
between  the  two  parties  so  hostilely  opposed  to  each  other.  Bur- 
net gives  a  large  account  of  the  concessions  he  proposed,  which, 
as  he  says  truly,  ^^  left  little  more  than  the  name  of  bishop.^* 
(Burnet's  History,  t.  1,  p.  274.)  With  regard  to  the  ordi- 
nation of  presentees,  it  was  '^  that  bishops  should  go  to  the 
**  churches  in  which  such  were  to  be  ordained  who  were  to  serve, 
^  and  hear  and  discuss  any  exceptions  that  were  made  to  them, 
**  and  oidain  them  with  concurrence  of  the  presbytery.^  He 
says  that  prior  to  this  *^  the  ordination  had  been  huddled  up  in 
**  their  cathedrals  with  no  solemnity.^  (lb.  p.  275.)  But  to  these 
proposals  even  the  decent  respect  of  an  answer  was  not  paid.  They 
were  at  once  declined.  Wodrow  has  given  an  intended  counter, 
proposal,  which,  however,  was  never  allowed  to  be  brought  for- 
ward (Cooke,  V.  3,  p.  82S),  and  it  is  a  remarkable  circumstance 
that  no  claim  is  made  for  the  people  having  a  larger  share  in  the 
€lection  of  a  minister  than  was  allowed  under  the  edict ;  it  is  only 
stipulated,  what  is  plainly  implied  in  Leighton^s  plan,  ^^  That  it 
^*  shall  not  be  in  the  bishop^s  power  to  refuse  to  concur  in  the  or- 
**  dination  of  any  persons  lawfully  presented  by  the  patron  and 
^  dul^  tried  and  approven  by  the  presbytery  ;  and  that  the  ordi- 
^  nation  be  publicly  done  by  the  concurrence  of  the  bishop  and 
^  presbytery  at  the  parish  kirk.*^  If  the  bishop  refuses  or  delays  to 
concur  they  propose  that  he  be  charged  on  letters  of  horning. 
(Wodrow,  App.  to  Book  2d,  No.  46.)  The  proposed  accommo- 
dation was  at  once  rejected ;  it  failed  through  the  unreasonable- 
ness of  the  one  party,  and  probably  would  not  have  been  accept- 
able to  the  other ;  and  at  last  this  amiable  man^  of  whom  it  may 
truly  be  said,  this  country  was  not  worthy,  worn  out  by  the  con- 
traaiction  he  met  with  on  all  sides,  resigned  his  anxious  charge, 
and  spent  the  evening  of  his  days  in  privacy  in  England.  Though 
dead,  he  yet  speak eth. 

I  have  now  brought  down  this  inquiry  to  the  last  change 
which  has  taken  place  in  the  church  government  of  this  country.* 

^  SiDce  this  opinion  was  delivered,  *'  Tlie  Life  of  tlie  Rev.  Ebenezer  £r- 
'*  skine,  bj  D.  Eraser,  1831,**  has  been  put  into  my  hands,  from  which  it  would 
appear  that  1  am  correct  in  holding,  that  a  call  in  concurrence  with  a  presenta^ 
tion  cannot  date  further  back  than  the  act  1712,  but  that  I  was  perhaps  too  cha> 
ritable  in  supposiuff  that  it  originated  in  patrons  not  using  their  restored  privi- 
lege, leaving  it  to  the  congregation  to  elect  their  pastor.  For  it  appears  that 
from  the  very  first  a  call  was  insisted  in  by  some  members  of  the  Church  along 
with  a  presentation,  contrary  to  the  plain  meaning  of  that  act,  which  they  chose 
to  consider  as  illegal ;  and  that,  not  content  with  the  efforts  and  petitions  of  the 
General  Assembly  to  get  it  repealed,  they  chose  to  resist  it  and  impede  its  opera* 
tion  as  far  as  they  could,  by  insisting  on  a  proof  of  the  concurrence  of  the  people, 
which  was  to  be  ascertained  by  a  call.  This  is  too  clearly  shewn  in  the  above 
work.  For  a  presentation  by  the  crown  having,  on  12th  December  1712,  been 
given  in  to  the  presbytery  of  Kirkaldy,  of  which  Erskine  was  a  leading  member, 
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We  have  nothing  to  do  with  patronage,  except  to  inquire  whe- 
ther it  be  established  by  law  as  a  civil  and  patrimonial  right, 
and  whether  it  was  competent  for  the  Church,  of  thdr  own  autho- 
rity, to  affect  and  limit  it  by  this  Vito  of  the  people.  Whether  it 
be  expedient,  as  some  suppose,  or  unscriptural  and  hostile  to  the 
principles  of  the  Church,  as  others  hold,  we  fortunately  are  not 
called  upon  to  discuss.  Ours  is  a  much  simpler  task,  to  say  what 
are  the  rights  which  the  law  confers  on  patrons  ?  At  the  same 
time  I  may  notice,  as  an  historical  fact,  the  opinion  on  this  sul^ect 
of  our  great  deliverer  at  the  Revolution,  and  the  grounds  on  which 
that  opinion  was  probably  founded.  I  have  already  adverted  to 
the  ecclesiastical  constitution  of  Holland  and  Zealand  in  1677«  and 
the  strong  assertion  there  made  of  the  necessity  of  patronage  bang 
establish^  and  confirmed  to  the  state.  This  was  obviously  with  a 
view  to  insure  such  an  intercourse  and  good  feeling  between  Churdi 
and  State,  as  to  prevent  as  much  as  possible  the  risk  of  collision  or 
interference  between  these  separate  jurisdictions.  The  democratic 
constitution  of  the  Calvinistic  Church  of  Holland  no  doubt  im* 
pressed  the  necessity  of  such  a  bond  with  the  States  upon  the 
Stadtholder  William  I,  whose  political  sagacity  and  military  talents 
enabled  the  Dutch  to  free  themselves  from  the  oppression  of  the 
Spanish  yoke,  and  from  the  still  more  grievous  bondage  of  the 
Church  of  Rome.  After  William  III.  had  wielded  the  power  of 
the  States  as  their  Stadtholder  for  several  years,  he  was  raised  to 
the  throne  of  these  kingdoms ;  and,  as  might  have  been  expected, 
he  inherited  the  opinions  of  his  great  ancestor  as  to  patronage^ 
and  reckoned  it  as  necessary  in  a  monarchical  state  as  m  an  aris* 
tocratic  republic,  that  this  bond  between  the  crown  and  aristocracy 

their  views  and  intentions  as  to  such  were  thus  expressed  at  a  subsequent  meet- 
ing :—  «  At  Dytarty  Aug,  IS.  1713. 

'^  The  presbytery  of  Kirkaldy  taking  under  serious  oonaideratian,  that,  by  the 
*'  late  act  of.  Pariiament  restoring  patronages,  occasion  is  ffiven  to  a  grievous  ea- 
^  croachment  upon  that  comely  gospel  order  of  ministerial  calls  or  elections;  and 
**  lest  any  countenance  we  give  to  presentations  in  that  case  be  construed' as  re- 
^  ceding  from  the  avowed  principles  of  this  Church,  handed  down  by  our  worthy 
*  anoettois  ever  since  the  Reformation,  we  do  then  most  cheeifuUv  and  with  one 
^  consent  declare,  that  the  relation  of  pastor  and  people  is  plain^  founded  up- 
^  on  the  election,  choice,  or  free  consent  of  a  parish  thus  calling.  Next,  that  the 
"  whole  extent  of  patronage  power  reacheth  only  the  benefice,  or  legal  stipend, 
^  without  regard  to  that  sacred  office.  Accordingly,  presentations  hour  no  other 
"  part  in  the  settlement  of  a  gospel  minister,  than  the  private  consent  of  the 
'*  patron,  as  heritor  or  the  like,  together  with  his  transierring  a  right  to  the 
^  legal  maintenance.  And  consequential  hereto,  we  do  resolve,  whatever  pre- 
^  sentations  may  offer,  to  go  into  no  settlement  but  where  the  people^s  freedom 
**  of  electing  their  minister  is  maintained,  and  made  legally  and  sufficiently  evi- 
**  dent  to  us.'*  (P.  362.)  This  is  a  very  instructive  document,  and  indicates 
pretty  distinctly  the  ffrounds  of  the  resistance  to  this  act,  on  the  strange  pre- 
tence that  patronage  aid  not  embrace  the  right  of  presentation,  except  to  trans- 
fer right  to  tiie  stipend,  and  points  out  the  mode  adopted  for  defeating  the  patron  s 
right^  means  of^a  call  by  the  people,  which  at  no  previous  perifM  in  the  his- 
tory oi^the  church  they  had  ever  ei\)oyed. 
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on  the  one  hand,  and  the  church  on  the  other,  whose  character  is 
republican  fxirity,  should  exist :  iust  one  of  those  practical  modifica- 
tions of  the  effects  of  the  pure  elements  of  a  constitution,  whether 
lay  or  clerical,  which  so  often  in  the  political  history  of  nations  are 
found  to  afford  a  balance,  and  prevent  mischiefs  which  would  other- 
wise ensue ;  as  in  the  natural  world  compensating  powers  are  wisely 
introduced  to  counteract  the  effect  of  disturbing  forces,  and  to  bring 
back  and  perpetuate  the  harmony  and  order  of  the  creation.  Be- 
sides, he  must  have  observed  the  great  and  positive  advantages 
which  the  Church  might  derive  from  patronage,  and  of  which  it 
would  more  especially  stand  in  need  under  its  Presbyterian  form  ; 
Aat  its  obvious  tendency,  besides  operating  indirectly  as  a  salutary 
check  upon  ecclesiastical  power  and  clerical  assumption,  would  be 
to  connect  the  influential  laity  throughout  the  land  as  friends  and 
auxiliaries  with  the  Church  and  with  its  Presbyterian  form  of  go- 
vernment, giving  them  an  interest  in  its  concerns  and  welfare, 
creating  such  a  union  and  good  feeling  between  the  clergy  and 
Uuty,  as  is  most  advantageous  for  the  Church  as  well  as  for  the 
people,  both  in  promoting  the  great  moral  and  political  objects  of 
a  national  church  and  church  establishment,  and  in  forwarding 
those  schemes  of  benevolence  for  the  advancement  of  christian 
knowledge  in  this  and  heathen  lands,  which  it  is  the  peculiar  pro- 
vince of  the  Church  to  promote,  and  of  the  laity  to  support  and  foster. 
And  he  must  have  seen  how  different  would  be  the  tone,  and  cha- 
racter, and  usefulness  of  the  clergy,  if  they  were  interested  only  in 
regulating  their  studies,  and  suiting  their  deportment,  and  adapting 
their  style  of  ministrations,  to  meet  the  taste  and  the  wishes  of  the 
many  in  their  congregations,  compared  with  what  these  must  be 
when  claiming  the  countenance  of  the  best  educated  of  their  con- 
gregations. There  could  be  little  hope  of  a  learned,  a  sober-minded, 
or  influential  ministry,  when  obliged  to  win  their  way  into  the 
Church  by  the  arts  and  practices  necessary  for  securing  favour  at 
a  popular  election ;  and  there  would  be  much  room  for  disappoint- 
ment afterwards,  even  among  the  electors,  if  the  persons  chosen 
acted  on  the  independence  which  security  now  entitled  them,  and 
duty  called  on  them,  to  assume ;  while  they  would  often  fail  to  ob- 
tain the  esteem  and  countenance  and  support  of  that  class  among 
their  parishioners,  whose  favour  it  was  most  useful  to  secure,  but 
which  neither  their  education,  their  manners,  nor  their  ministerial 
qualities,  modelled  as  they  now  would  be,  could  be  expected  to  do. 
If  this  anticipation  were  to  prove  correct,  what  a  death-blow  would 
it  have  been  to  the  respectability  and  usefulness  of  the  Established 
Church  in  this  country. 

Is  there  any  man  bold  enough  to  assert,  that  if  patronage  had 
been  abolished  a  century  ago,  the  members  of  the  Established 
Church  would  have  responded  to  the  call  of  the  Church  by  such 
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noble  exertions  they  are  making  at  this  time,  by  tbeir  voluntary 
contributions,  for  enlarging  church  accommodation  in  this  ooun- 
try»  and  supporting  m'lssions  in  foreign  laodfi? 

Accordingly,  it  is  well  known  that,  in  settling  the  church  and 
church  government  in  Scotland  at  the  Revolution,  while  King 
William  yielded,  though  unwillingly,  to  the  Claim  of  Right  as  to 
the  abolition  of  prelacy,  he  was  determined  to  protect  the  righta  of 
patrons,  as  appears  from  certain  remarks  on  th«  draft  of  the  act 
1690,  which  he  dictated  to  Principal  Carsta  res,  and  transmitted  to  the 
commissioner  Lord  Melville.  (Carstares^  State  Papers,  p^  45.)  But 
he,  conceiving  that,  under  prior  instructions,  he  had  authority  to 
do  so,  yielded  to  the  wishes  of  the  Parliament,  and  gave  the  royal 
assent  to  the  act  abolishing  patronage.  This  was  so  contrary 
to  the  views  of  the  king,  that  it  was  with  some  difficulty  be  was 
prevented  from  disclaimmg  his  act.  He  dismissed  Lord  Melville, 
nowever,from  his  situation  in  the  administration  of  Scotland.  (Bur- 
net, v.  2,  p.  6S;  Carstares,  p.  51.) 

Since  the  king  was  persuaded  not  to  disclaim  what  had  been 
done,  he  admitted  it  only  by  way  of  experiment,  so  that  if  the 
apprehended  evils  followed,  the  Legislature  would  be  again  called 
upon  to  consider  the  subject.  This  was  not  done  in  the  luisy 
reign  of  King  William,  nor  till  171S.  One  cause  of  dissatisfaction 
is  said  to  have  been,  that  neither  the  people  nor  the  heritors  had 
benefited  by  the  change ;  for  by  the  power  of  naming  elders  of 
their  own  views,  sufficient  to  outvote  the  heritors,  it  was  com- 
plained that  the  nomination  was  in  fact  again  in  the  hands  of  the 
Church  (Carstares,  p.  799)9  and  when  it  appeared  that  only  in 
three  instances  throughout  Scotland  (Connell  on  Parishes,  p.  4(69) 
heritors,  under  these  circumstances,  had  thought  the  permanent 
right  worth  acquiring  at  the  expense  of  L.83  :  o :  8,  there  were  far 
better  reasons  for  the  statesmen  in  Queen  Annex's  time  reviving  th? 
ancient  rights  of  patrons,  than  the  strange  notion  that  this  could 
be  part  ofa  plan  to  exclude  the  Hanoverian  succession.  And  al- 
though  this  absurd  cry  was  raised  and  pressed  upon  the  notice  of 
the  ministry,  more  especially  after  the  year  1715,  they  were  too 
wise  to  adopt  any  such  views,  seeing  the  security  alike  to  the  Scats 
and  the  Church,  from  this  bond  of  attachment,  which  allied  toge- 
th^  the  afFections  as  well  as  the  interests  of  these  otherwi^  .inde- 
pendent powers,  and  which  probably  alone  has  for  so  long,  a  period 
prevenled  a  collision  which  would  be  alike  injurious  to  both* 

We  have  already  seen  the  effect  which  was  given  to  this  sup- 
posed fundamental  law  of  the  Church  during  the  first  century 
after  the  Reformation,  so  that  even  when  the  State,  by  the  act 
1649,  authorised  it,  the  effect  now  clain>ed  for  it  was  not  given  bv 
the  Church.  We  hear  no  more  of  it  for  above  half  a  century,,  tiu 
171C,  when  efforts  were  made  to  obtain  a  repeal  of  thp  act.pf 
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Queen  Anne,  the  practice  all  along  being  adverse  to  it.  Then 
comes  a  renewal  of  the  declaration  in  1736,  that  ^^  it  is  and  has 
^^  been  since  the  Reformation  the  principle  of  this  Church,  that  no 
*^  minister  shall  be  intruded  into  any  parish  contrary  to  the  will  of 
'<  the  congregation.''  (Acts  of  Assembly,  17S6,  p.  33.) 

But  did  this,  even  yet,  in  the  opinion  of  the  Church,  imply  that 
the  people  were  entitled  to  have  either  voice  or  veto  in  the  appoint- 
ment of  a  minister  ?  Just  four  years  after  this  the  settlement  of 
Currie  came  before  the  Assembly.  Mr  Mercer's  presentation  was 
unpopular  and  opposed.  He  was  set  aside,  the  Assembly  having 
the  undoubted  right  to  refuse  to  transport  him  from  his  parish  of 
Aberdalgie,as  they  hadalsodoneinl735  when  presented  to  the  parish 
of  Dron ;  and  this  they  could  do  either  on  the  ground  of  usefulness 
and  acceptableness  where  he  is  already  settled  as  minister,  or  on 
account  of  *^  the  diflScuIties  which  attend  his  calP  or  invitation 
to  his  new  parish.  But  if  the  declaration  1786  imported  that  the 
people  had  the  right  now  contended  for,  as  the  Assembly  wished 
to  allay  the  ferment  in  the  parish  by  a  healing  measure,  and  re- 
commended that  the  patron  should  give  a  leet  of  six  to  the  parish 
to  choose  one  as  their  pastor,  would  not  the  recommendation  have 
been  to  offer  this  leet  to  the  congregation  at  large,  or  at  least  to 
the  male  heads  of  families  ?  but  mstead  of  this,  they  propose  the 
leet  to  be  to  the  herilors  and  elders,  thus  giving  ^^  the  people  exactly 
the  same  place''  and  the  same  power  in  the  appointment  ^^  which 
<<  the  language  of  the  Church"  as  well  as  its  practice^  '^  both  in 
*<  early  and  later  times,  uniformly  assigned  to  them." 

Accordingly,  Sir  Henry  Moncreiff  nas  remarked,  as  to  the  de- 
claration by  the  Assembly  1736  (Account  of  the  Constitution  of 
the  Church  of  Scotland,  p.  59),  **  that  this  act  could  not  have 
done  more  than  soothe  the  discontent  of  the  people  by  conciliatory 
language,  unless  more  was  attempted  than  perhaps  was  practicable, 
and  unless  the  act  had  been  followed  up  by  a  train  of  authoritative 
decisions,  which  woe  Jar  from  being  intended^  Now,  why  was 
more  not  practicable  in  the  opinion  of  this  most  able  expounder 
of  Church  law  ?  Clearly  because  it  was  held,  and  that  he  held  it  to 
be,  ultra  vires  of  the  Church  ?  And  why  did  the  Church  not  in* 
tend  to  follow  up  the  declaration  by  authoritative  decisions  ?  For 
no  other  reason  surely  than  this,  that  this  principle  truly  never 
carried  the  right  of  the  people  higher  than  to  object  to  a  patron's 
presentation  or  a  presbytery ^s  nomination,  or  the  heritors'  and  el- 
ders' election ;  and  that  to  decide  otherwise  would  have  been  giving 
it  a  meaning  it  never  had,  either  at  Geneva  or  in  the  Church  5 
Scotland,  involving  a  usurpation  of  power  trenching  on  civil  rights, 
and  therefore  unconstitutional.  The  notable  idea  had  not  occurred, 
what  in  the  debate  was  well  termed  the  clerical  subtilty  of  that 
day,  nor  was  legal  ingenuity  ready  to  support  it,  that  a  dissent 
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without  cause  shewn,  might  be  dovetailed  into  a  call  or  invitatioD 
to  be  pastor,  and  made  a  part  of  it ;  -  lo  that  if  a  call,  where  a  fNre- 
sentation  had  already  been  given^  ooidd  be  by  aity  reaaooing  coo- 
sidered  a  requisite  step  in  die  constitatmi  of  the  spiritual  relation 
between  pastor  and  flook ;  it,  with  the  power  of  the  people  to  dis- 
sent in  its  bosom,  might  be  held  to'  fall  under  the  cognisance 
of  the  ecclesiastical  tribunal,  and  •^lay  be  withdrawn  from  the 
control  of  the  civil  courts. 

The  act  is  said  to  be  anent  Gallsy  but  surely  if  it  had  been  said 
to  be  anent  Patronage,  it  would  have  been  a  much  more  accurate 
description  of  it.  It  is  nother  moie  nor  lees  than  a  restriction 
upon  the  patron^s  right.  It  is  said:to  be  the  initiatory  step  in  the 
constitution  of  the  pastoral  relation.  A  presentation  is  just  as 
truly  the  initiatory  step  as  a  call  by  the  people ;  and  the  same  ar- 
gument might  warrant  the  Church  by  an  internal  regulation  to  do 
away  with  patronage  entirely.  Election  is  the  first  step  in  the 
outward  call,  and  this  would  embrace  (Sections  by  the  patron,  as 
well  as  by  the  elders,  or  the  presbytery,  or  the  people^  and  but 
for  the  statutes  securing  the  rights  of  patrons,  the  Church  might 
have  assumed  jurisdiction  over  it  on  this  ground. 

There  is  oni]^  one  other  occurrence  regarding  this  matter  J  wish 
to  notice,  to  which  I  have  already  twice  alluded,  and  which  I  think 
strongly  corroborates  the  view  I  have  taken,  that  the  full  effect  of  the 
Act  1834  gives  an  entirely  new  meaning  to  the  declaration.  Hitherto 
the  conduct  of  the  Church  has  only  been  observed  enforcing  the  set^ 
tlement  of  a  presentee,  with  a  small  concurrence  from  the  parish, 
altering  the  sentences  of  the  inferior^church  courts,  and  oraaining 
them  to  admit  him  into  the  benefice  v  and,  of  course,  with  no  other 
effect  on  the  inferior  judicatory  than  the  implied  censure  by  the  d- 
teration  of  thar  sentence.  But  in  175S  the  Presbytery  of  Dun- 
fermline bavins  been  required  by  the  Assembly  to  admit  Mr  Rich- 
ardson to  be  nunister  at  Inverkeithiog,  who  had  but  a  small  con- 
currence to  his  call,  six  of  the  Presbytery  declined  to  attaid. 
They  were  summoned  to  the  bar  of  the  Assembly,  where  they  ap- 
peared (9Std  May  175S),  and  gave  in  a  representation  founding  on 
and  embodying  at  length  the  above  declaration  of  25th  May  1 796, 
adding  that  they  are  <^  in  this  unhappy  dilemma,  either  of  coming 
**  under  the  imputation  of  disobeaience  to  a  parHcular  order  of 
*'  our  ecclesiastical  superiors,  or  contributing  our  part  to  the  esta- 
**  blishment  of  measures,  which  we  can  neither  reconcile  with  the 
•*  declared  principles  nor  with  the  true  interests  qf  the  ChurAT* 
Now  if  the  Assembly,  of  which  Dr  Cuming  was  Moderator,  had 
been  conscious  that  the  principle  as  declared  by  them,  and  so 
strongly  founded  on  by  the  accused,  as  if  not  justifying  at  least 
'  alleviating  their  offence  of  disobedi^noe,  neally  imported  that  a 
majority  of  the  people  must  concur,. (iiis  appeal  should  have  saved 
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t^  remonstr&nts  from  any  very  severe  penalty.  But  what  wa^ 
th^  result?  A  vote  of  the  Assembly,  that  its  authority  should  be 
asserted  by  the  deposition  of  one  o^  the  six,  was  carried  by  9«S  to 
65  votes.  (Stots  Magazine  for  175S,  p.  265.)  And  accordingly, 
Mr  OiDedpie;  minister  of  Caniock,  was  sdected  as  the  scape^goat, 
and  actually  deposed  from  the  office  of  the  nunistry  (Acts  of  Assem- 
bly, 175S,  p.  7,)  fbr  demurring  to  act  against  what  is  now  said  to  be, 
and  to  have  been  since  the  Reformation,  the  {Mrinciple  of  the  Church. 
If  such  was  the  case,  I  cannot  conceive  any  thing  more  iniquitous 
than  such  a  sentence.  This  ^proceeding,  so  serious  in  its  conse- 
quences to  one  of  their  number,  who  was  acting  on  conscientious 
inotive^  and  in  accordance  with,  as  it  is  now  asserted,  a  funda* 
menial  law  of  the  Church,  can  be  justified  only  by  the  decla- 
ration referred  to  having  a  recognised  meaning,  which  warranted 
the  appointment  of  the  Assembly  to  settle  Mr  Richardson,  without 
the  concurrence  of  a  majority  of  the  people,  and  therefore  involving 
those  who  demurred  in  the  penalty  oi  disobedience — a  meaning 
totally  incompatible  with  the  veto  being  now  engrafted  upon  it, 
under  the  pMenoe  of  giving  it  full  effect. 

The  result,  then,  of  this  review  of  the  history  of  the  Church  of 
Scotland  is,  that  during  eleven  years  the  election  of  ministers 
was*  by  the  elders  of  each  congregation, — during  twenty-two  years 
by  the  heritors  and  elders,— and  during  all  the  other  of  the  274 
years  by  the  patron ;  never  by  the  people,  not  even  the  control 
of  a  veto.  During  the  first  of  these  periods  the  election  is  to 
be  intimated  to  the  people  for  their  acquiescence  and  ccHisent,  and 
if  the  major  part  of  the  congregation  dissent  the  presbytery  is  to 
judge  if  the  same  be  on  oauseless  prejudices  or  not :  during  the 
second  of  these  periods,  the  person  named  is  to  be  proposed  to  the 
whole  congregation  to  be  approven  or  disapproven,  and  if  they  dis- 
approve they  are  to  ^ve  in  their  reasons  to  be  cognosced  by  the 
presbytery.  But  this  intimation  of  the  election  to  the  people,  or 
proposal  of  the  person  called,  for  their  approbation  or  disapproba- 
tion, was  not  introduced  by  the  authority  of  the  Church,  out  of 
the  State :  the  one  by  the  act  1649,  and  the  other  by  the  act  1690. 
They  rested  on  these  statutes,  and  derived  authority  alone  from 
them.  Because  these  regulations  could  not  stand  with  patronage, 
and  patronage  roust  first  be  abolished ;  which  could  only  be  by 
the  State.  When  patrons  were  restored  to  their  rights,  these  in- 
compatible interests  ceased.  The  first  statute  was  rescinded,  and 
the  other  repealed.  They  were  inconsistent  with  the  rights  of  pa- 
trons, and  accordingly  subsisted  only  during  the  abolition  of  patron- 
ace.  And  it  would  be  singular  if  the  Church,  which  never  attempt- 
ed of  its  own  authority,  even  when  most  paramount,and  when  patron^ 
age  existed  not,  to  call  for  the  interference  of  the  people  till  invited 
by  the  service  of  the  edict,  should  now  have  the  power,  and  should 


SI6  LOftD  hedwym's  speech. 

have  bad  it  all  along»  to  legalise  not  properly  a  call  bj  the  people, 
but  a  power  of  dissent  without  assigning  any  reason,  virtuallj 
nullifying  patronage,  although  patronage  be  re-established  by  law. 
During  the  time  that  patronage  has  existed  in  the  Church  of 
Scotland,  and  more  especially  of  late  years,  owine  to  the  increasing 
liberality  of  the  times,  it  has  been  directly  checked  by  civil  and 
ecclesiastical  regulations,  and  indirectly  yet  powerfully  controlled 
by  public  opinion  :  these  may  not  make  the  system  either  specula- 
tively or  practically  perfect  (and  it  is  surely  difficult  to  say  what 
should  be  substituted  in  its  room  less  liable  to  abuse),  but  at  least 
they  prevent  abuses  upon  all  essential  points,  and  go  far  to  insure 
a  judicious  and  acceptable  appointment.  During  all  this  long  period 
the  rights  of  the  people  have  been  uniform,  none  oould  he  pro* 
posed  to  them  as  their  minister  till  he  had  been  pronounced  quali- 
fied for  the  work  of  an  Evangehst  by  the  Church  to  which  they  be* 
long ;  and  even  then  they  may  obtain  his  rejection,  if  they  shall 
discover  either  in  his  preaching  any  thing  contrary  to  the  doctrines 
they,  as  members  of  the  Church,  revere ;  or  in  his  character,  any 
thing  contrary  to  the  essential  purity  with  which  these  doctrines 
should  be  adorned.     (Observations  on  Patronage  and  Calls,  188S, 

Ep.  16  and  42.)  During  all  this  time  the  people  have  had  the 
enefit  of  this  fundamental  law,  as  proposed  in  the  Second  Book 
of  Discipline,  except  that  the  choice  of  their  minister  has  not  been 
in  the  presbytery,  but  in  the  patron  ;  the  full  effect  intended 
for  them  by  the  reformers  of  that  day  they  have  always  bad  :  but 
if  the  declaration  implied,  that  the  people  were  to  have  any  far- 
ther interference,  and  the  power,  without  assigning  relevant  ob- 
jections, to  forbid  the  presentee  being  admitted  to  his  trials  by  the 
presbytery,  it  cannot  oe  competent  for  the  Church  of  their  own 
authority  to  make  such  a  regulation  nowj  since  the  patronage  is  not 
in  their  own  hands,  as  they  proposed  should  be  the  case  at  ue  time 
the  declaration  was  made,  but  has  been  secured  to  lay  patrons  by 
so  many  enactments  of  tlie  legislature. 

Satisfied  that  I  should  be  anticipated,  with  regard  to  the  legal 
effect  of  the  statutes  and  the  import  of  the  decisions  bearing  upon 
this  question,  by  those  of  the  Court  who  were  to  precede  me  in  giving 
their  opinions,  I  willingly  left  that  branch  of  the  discussion  in  then: 
hands,  and  have  confined  myself  to  a  historical  inquiry  into  the 
practice  of  the  Church  as  illustrating  the  subject  of  patronage  and 
calls.  I  adopt  the  reasoning  of  my  Brethren  who  have  preceded 
me  on  the  legal  points  of  the  case,  and  conclude  with  stating,  that, 
as  to  the  declaratory  conclusions  against  the  Presbytery,  I  am  for 
repelling  the  defences,  and  decerning  and  declaring  in  favour  of 
the  pursuers. 
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Friday^  March  % 


The  Lord  President. — ^  Lor^  Corxhod&e/' 

LobdCorehouse. — My  Lord  President, — I  deeply  regret 
that  a  qu^Ktion  should  have  occuiTed  which  is  said  to  threaten  a 
€cAli8ion  between  the  Ecclesiastical  and  the  Civil  Courts,  more 
efiflecially  ps  it  relates  to  a  subject  which  for  so  long  a  period 
agitated  the  country,  and  disturbed  and  distracted  the  Church* 
But  »iooe  it  has  occurred,  and  we  are  required  and  bound  to  judge 
upon  iff  our  duty  is  plain  :  On  the  one  hand^  we  must  lay  out 
of  view  all  considerations  with  regard  to  the  expediency  or  in- 
expediency tof  the  law  of  patronage ;  whether  it  is  consistent  or 
iBconaiatentwith  the  Presbyterian  system  of  Church  Government; 
and  wbethtfr.itr^owight  to  bfi  abolished,  restricted,  modified,  or  al- 
lowed to  remain  as  it  is.  We  must  lay  out  of  view  all  considera- 
ti6u8  whether  the  Act  of  Aaaembly  18^34*  is  wise  or  prudent,  or 
discreet,  and  whether,  if  enibroed,  it  would  tend  to  the  edification 
of  tb^  people,  and  the  efficiency  of  the  Cimfch.  These  are  mat- 
ters forahe  Legislature,  and  oot  for  us.  It  i&  a  judicial  question 
with  which  we  have  to  deal,  and  in  a  judicial  light  alone  I  shall 
attempt  to  consider  it%  My  learned  fri^qd^  the  Solicitor-Gene- 
ral told  us,  that  neither' he  nor  we  had^ny,  right  here  to  appre- 
ciate th^- meHtB  of  the  Act  of  Assembly  18^  i  and  he  told  us 
so  correctly.  But  in  laying  down  that  poaitiop,  he  was  scarcely 
entitled  \tt  the  very  samel^emthlo  aasume,.Dr  even  to  insinuate, 
that  all  the  objections  to  the  wisdom. landi  utility  of  that  act  are 
frivolous  and  shallow.  Whethertbeyiate  or  not,  I  shall  not  in- 
quire*; i«^  have  nbthing  todd  wi«h  them  at  presents  But,  on  the 
other  hand,  we  have  just  as  httle  ti^do  with  the  consequences  of 
otir  judgment.  My  learned  fViendhisId.up' a  flrightiful  picture  of 
the  excitement  and  dissensioti  which  «iayi  ensue  if  \fe  decide 
against  his  clients ;  and  thie  danget*  of  a  lieW'and  deplorable  achism 
in  the  Church.  That  cotisk)eratk>n'  miay  induce  ua  to  bestow 
more  thaft  ^^ftfmary  cafe  and  atten^i«to  in  forming  our  ofHxuon, 
and  to  feel  more  than  ordinary  solicitude  that  it  should  be  well 
founded  ;  but  further  than  this  it  ought  not,  and  I  am  sure  it  will 
not,  have  the  slightest  effect  upon  the  judgment  of  your  Lord- 

VOL.  II.  u 
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ships.  We  are  bound  to  do  justice,  whatever  may  be  the  result. 
But  though  our  decision  should  be  unfavourable  to  the  defen- 
ders, I  rely  on  the  good  sense  and  moderation  of  the  people  of 
Scotland,  more  enlightened  than  in  former  times,  and  I  rely  on 
the  wisdom  of  the  Church,  its  attachment  to  the  constitution, 
and  veneration  for  the  law,^-qualities  for  which  it  has  been  long 
distinguished,  and  for  which  I  hope  it  is  stiH  distinguished,  that 
these  gloomy  anticipations  will  not  be  realized. 
There  are  two  material  questions  in  the  cause. 

I.  Have  the  patron  of  the  parish  of  Auchterarder  and  his  pre- 
sentee, or  has  either  of  them,  sustained  a  civil  injury,  in  conse- 
quence of  the  proceedings  of  the  presbytery  under  the  Act  of 
Assembly  1834.  ? 

II.  If  that  question  be  answered  in  the  affirmative,  is  it  com« 
petent  for  this  Court  to  afford  them,  or  either  of  them,  redress  ? 

With  regard  to  some  subordinate  points,  as  to  the  shape  of  the 
Summons,  and  the  parties  called  as  defenders,  I  shall  have  little 
to  say. 

In  considering  the  first  question,  there  are  two  postulates  which 
I  assume  without  argument.  1.  That  patronage  is  a  civil  right. 
By  patronage  I  mean  the  right  of  presenting  a  person,  who,  if 
he  be  qualified  in  the  judgment  of  the  Church,  is  entitled  to  be 
admitted  to  the  benefice,  and  that  independent  of  all  the  acces- 
sories of  patronage,  as  a  right  to  free  teinds,  vacant  stipend,  a 
seat  in  the  church,  and  a  burial-place  there.  The  right  of  present- 
ing alone,  which  affords  honour  and  influence,  and  the  privilege 
of  performing  an  important  duty,  is  prized  on  that  account,  and 
is  the  subject  of  commerce,  I  believe,  m  every  Protestant  country. 
It  passes,  or  may  pass  with  us  by  infeftment,  it  may  be  disponed 
gratuitously,  or  for  a  price;  it  may  be  impignorated,  adjudg- 
ed, evicted,  or  escheated. 

^.Iassumethat,bytheactlOthof  Anne,  cap.  1^,  patronage  is  the 
law  of  the  land,  and  the  law  of  the  Established  Church  of  Scotland, 
and  it  cannot  be  abrogated,  altered,  orin  anyshape  impaired  by  any 
authority,  ecclesiastical  or  civil,  the  British  Legislature  excepted. 

With  these  postulates  I  proceed  to  the  first  question.  Before 
inquiring  whether  it  was  or  was  not  in  the  power  of  the  Church 
to  pass  the  Act  of  Assembly  1834,  let  us  consider  what  is  the 
effect  of  that  act  on  the  right  of  presentation.  There  is  no  doubt 
as  to  this  matter — there  is  no  attempt  on  the  part  of  the  defend- 
ers to  conceal  or  disguise  its  effect.  Every  person  presented  to 
the  benefice  by  the  patron  may,  in  vu*tue  of  this  act,  be  rejected 
at  the  good  will  and  pleasure  of  a  majority  of  the  male  heads  of 
families  in  the  parish,  being  communicants,  without  any  reason 
whatever  being  assigned.  That  majority  may  say  to  the 
patron,  unless  you  present  the  individual  whom  we  choose  you 
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shall  not  present  at  all,  that  is,  you  shall  not  present  with 
effect  Consequently  the  exercise  of  the  right  of  presentation 
may  be  defeated  in  any  case  at  the  will  of  a  third  party. 
Now  what  is  the  nature  of  a  right,  the  exercise  of  which 
is  at  all  times  absolutely  defeasible  ?  In  the  eye  of  law  such 
a  right,  at  least  when  vested  in  a  person  9ui  juriSj  must  neces- 
sarily be  either  a  joiirt  right,  or  a  right  by  sufferance, — I  know 
of  no  other  alternative.  In  the  case  of  a  joint  right  the  maxim 
of  law  is,  in  re  communi  melior  esi  conditio  prohibentis,  that  is, 
either  party  may  prevent  the  other  from  acting.  Of  this  there 
was  an  example  in  joint  patronages  in  the  early  ages  of  the 
Christian  Church.  When  joint  patrons  could  not  agree  in  no- 
minating the  same  person,  the  bishop  or  ordinary  is  directed  by 
the  old  canons  to  proceed  to  the  cnurch,  to  remove  the  relics, 
to  lock  the  doors,  and  to  keep  the  key  in  his  pocket  until  the 
patrons  are  of  one  mind.  But  thisr  regulation  aid  not  continue 
long;  the  ordinary  in  thdlse  circumstances  took  it  upon  himself, 
firsf  to  choose  between  the  presentees,  and  by  a  second  stride  to 
present  any  person  he  thought  fit  without  regard  to  the  choice 
of  the  patrons.  In  the  Protestant  Church  there  is  a  more  equi- 
table rule ;  the  patrons  are  allowed  to  present  per  vices.  It  is 
not  alleged  by  the  defenders  that,  under  the  act  1834,  the  party 
having  the  civil  right  of  patronage  and  the  heads  of  families  are 
joint  patrons,  otherwise  by  our  statute  1617  they  would  present 
by  turns,  the  one  having  no  control  over  the  other. 

Under  this  act  1884,  therefore,  I  conceive  the  other  alterna- 
tive must  be  adopted,  that  is,  the  patron's  right  must  be  reduced 
to  a  sufferance.  It  is  virtually  a  right  of  the  same  nature  as  that 
which  I  have  to  walk  over  my  neighbour's  grounds  if  he  consent 
that  I  should  do  so,  to  fish  in  his  ponds,  to  shoot  in  his  preserves, 
to  cut  his  woods,  and  so  forth,  all  of  which  I  am  entitled  to 
do  provided  he  gives  me  leave.  In  common  speech  this  is  often 
called  a  right,  but  in  reality  it  is  no  right  at  all.  It  is  of  the 
same  nature  with  the  precarium  of  the  civil  and  canon  law. 

But  by  the  10th  of  Anne,  the  right  given  to  the  patron  is 
subject  to  one  condition  only,  namely,  that  the  presentee  shall  be 
qualified,  a  matter  for  the  judgment  of  the  Church  Courts  alone ; 
quoad  ultra,  it  is  absolute.  The  statute  provides,  ^<  that  it  shall 
**'  be  lawful  for  her  Majesty,  and  any  person  having  a  right  to 
*^  any  patronage,  to  present  a  qualified  minister,  whom  the  prea- 
*^  bytery  shall,  and  is  hereby  obliged  to  receive  and  admitJ*^  A 
clause  follows  with  regard  to  the  manner  of  admission,  the  im- 
port of  which  I  shall  afterwards  consider. 

Then  on  what  grounds  is  it  contended  by  the  defenders  that 
the  General  Assembly  had  power  to  convert  this  absolute  right 
into  a  right  by  sufferance  only  ? 


SSO  LORD  COREHOUSE's  SPEECH. 

I.  They  say  it  is  a  fundamental  principle  in  the  polity  of  the 
Presbyterian  Church,  that  no  person  shall  be  admitted  to  the 
oiHce  of  the  ministry  contrary  to  the  xoiU  of  the  congregation^  and 
consequently,  that  no  presentation  can  be  made  effectual  if  the 
people  refuse  their  consent.  If  they  refuse,  and  the  induction 
proceeds,  we  are  told  it  is  violent  intrusion^  which  is  to  be  es- 
chewed. In  support  of  this  position  the  Books  of  Discipline,  Di- 
rectories, and  other  works  called  the  standards  of  the  Church, 
with  various  Acts  of  Assembly  referring  to  them,  are  cited  as 
authorities.  That  the  maxim  is  so  stated  in  general  terms  in 
those  authorities  is  true,  but  it  is  necessary  to  inquire  what  is 
the  precise  import  of  this  maxim. 

It  does  not  occnr  for  the  first  time  in  the  writings  of  the  Re- 
formers. It  was  a  fundamental  principle  in  the  Christian  church 
for  more  than  a  thousand  years  before  Luther,  or  Calvin,  or 
Knox  was  bom.  In  those  early  ages,  though  patronage  was  not 
unknown,  a  very  great  proportion  of  benefices  were  elective,  and 
not  donative.  The  minister  was  chosen  by  the  clergy,  but  he 
was  chosen  with  the  consent,  or  with  the  concurrence  of  the  peo^ 
pie.  Thus  the  rubric  of  a  canon  in  428  is  in  these  words  :  Ple^ 
bis  non  est  elegere  eed  ekctiom  consentire.  Again  in  493  ;  In 
electione  Episcopi  populus  debet  adeeee* 

The  Pontifical  says,  **  it  was  wisely  appointed  by  the  fathers 
*'  of  the  Church  that  the  people  should  be  consulted  in  the  choice 
**  of  those  who  are  to  minister  at  the  altar.**  And  in  Cyprian's 
letter  to  the  people  of  Spain,  it  is  said,  ^*  no  one  should  be  or- 
^^  dained,  but  in  the  presence  of  the  people,  that  the  demerits 
*^  of  the  bad  may  be  disclosed,  and  the  merits  of  the  good  pro- 
**  claimed.**     (Van  Espen.  II.,  T.  9,  c.  9  ) 

A  great  number  of  texts  to  the  same  effect  might  be  cited  from 
the  canon  law  and  the  works  of  the  fathers,  were  it  necessary  to 
enlarge  upon  a  point  so  welt  known. 

But  after  it  was  settled  that  the  consent  of  the  people  is  to  be 
asked  at  the  admission  and  ordination  of  a  bishop  or  other  mi- 
nister, the  question  arose,  as  it  necessarily  must  arise  in  such  cir- 
cumstances,— What  if  the  people  refuse  to  consent,  does  that  de- 
feat the  nomination,  or  does  it  not  ?  This  question  was  answer^ 
ed  as  early  as  49S.  Gelasius,  the  Pontiff  at  that  time,  states,  that 
he  was  informed  that  a  benefice  had  been  long  vacant,  and  that 
very  few,  and  those  of  the  meanest  class,  would  concur  in  the 
election  of  the  person  who  had  been  approved  of  by  the  Church. 
Therefore,  he  puts  the  clergy  in  mind  that  it  is  their  duty  to  com- 
pel all  the  people,  by  assiduous  admonition,  to  give  their  consent 
(1.  Dec.  Dist.  63.)  This  certainly  means  that  it  was  the  province 
of  the  clergy,  whohad  the  right  of  nomination  at  that  time,  to  inquire 
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into  the  objectioDs  of  the  people ;  and  if  they  were  ill-founded,  to 
remove  them  by  such  arguments  or  admonitions  as  would  carry 
conviction  to  the  mind. 

The  same  thing  is  laid  down  at  a  later  period,  still  more  ex- 
plicitly. The  Pontiff  Stephanus,  in  886,  writes,  that  he  had 
heard  that  a  certain  bishop  was  dead,  and  that  great  dissensions 
had  arisen  with  regard  to  the  appointment  of  his  successor.  ^'  I 
'<  am  not  surprised ,^^  says  he,  ^'  at  this,  because  it  happens  so 
^*  frequently,  men  seeking  their  own,  and  not  the  things  of  Jesus 
"  Christ.  Therefore,"  he  adds,  **  the  greatest  care  must  be 
^^  taken  that  the  clergy  and  people  being  convened,  a  person  may 
^^  be  chosen  against  whom  no  canonical  objection  lies.  The 
**  election  belongs  to  the  priesthood,  and  the  consent  of  the  people 
*^  is  to  be  adhibited.  The  people  are  to  be  taught,  but  not  obey- 
**  ed.  Docendua  est  popuiuSy  non  sequendus*'*^  (1.  Dec.  JDist. 
63.)  This  maxim  is  repeated  again  and  again  in  the  eariy  autho- 
rities  of  that  church. 

It  is,  or  at  least  was,  unquestionably  the  doctrine  of  the 
canon  law,  that  the  consent  of  the  people  is  to  be  required  at  the 
admission  of  a  minister,  and  that  they  are  entitled  to  object, 
under  the  proviso,  however,  that  their  objections  are  well-found- 
ed. You  have  thus  both  the  maxim  and  its  limitation,  or  rather 
you  have  the  maxim  construed  in  a  sound  and  reasonable  sense. 
No  person  is  to  be  intruded  contrary  to  the  will  of  the  people, 
but  it  is  not  the  nttda  voluntas^  the  merum  arbitrium  of  the 
people.  It  is  will,  as  defined  by  Cicero  after  the  Stoics,  voluntas 
est  quce  quid  cumuATiovE,  deaiderat;  quceautemadversusrationem 
inciiata  est^  ea  cupiditas  effrenata^  quoc  in  omnibus  stuUis  in- 
venitur.  (Tuscul.)  It  is  the  will  of  the  people  proceeding  upon  rea- 
sonable grounds,  that  is,  grounds  which  can  be  stated  and  proved. 
I  make  no  apology  for  referring  to  the  canon  law ;  for  Loid 
Suir  has  told  us,  (I.  i.  14,)  ^^  that  so  deep  has  this  canon  law  been 
**  rooted,  that  even  where  the  Pope^s  authority  is  rejected,  yet  consi- 
"  deration  must  be  had  to  those  laws,  not  only  as  those  by  which 
'^  Church  benefices  have  been  erected  and  ordered,  but  as|like- 
**  wise  containing  many  equitable  and  profitable  laws,  which  be- 
^'  cause  of  their  weighty  matter,  and  their  being  once  received, 
<<  may  be  more  fitly  retained  than  rejected.  And  to  that  effect 
'^  also  it  is  recognized  in  our  Confession  of  Faith." 

But  if  the  maxim  with  regard  to  intrusion  is  thus  limited  in 
the  canon  law,  let  us  see  under  what  form  it  has  been  received 
in  the  Protestant  Churches.  That  subject  was  so  fully  discus- 
sed by  Lord  Medwyn  yesterday,  that  I  am  saved  the  trouble  of 
entering  upon  it.  I  shall  quote  only  one  authority  as  the  general 
summary  of  what  he  stated  to  your  Lordships. 

Boehmer,  in  his  excellent  digest  of  the  ecclesiastical  law  of  the 
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Protestants,  when  treating  of  the  law  of  patronage,  prefixes  this 
rubric  to  the  77th  section  of  thattitle ;  *'*Haberunt  etiamparocbiani 
*<  votum  negativum.^  The  parishioners  have  a  negative  voice  in 
the  settlement ;  and  in  the  text  he  says,  *^  the  parishioners  must 
**  not  be  excluded,  over  whom  the  presentee  is  to  be  placed. 
'*  They  ai-e  entitled  to  a  negative  voice,  saving  the  right  ofpre» 
*^  sentaiiotiy  which  beUmgs  to  the  patron  alone^  He  continues, 
'^  It  is  undoubtedly  for  the  interest  of  the  Church,  that  none  but 
<^  a  qualified  person  be  admitted,  one  against  whom  no  objection 
'^  lies.  Therefore,  the  parishioners  are  to  be  heard  ;  and  before 
^^  the  candidate  is  presented  to  the  bishop  for  ordination,  he  shall 
*^  preach  a  trial  sermon  in  the  principal  church,  after  which  the 
**  superintendent  shall  take  the  opinion  of  the  parishioners,  as  to 
'*  his  life  and  conduct,  and  if  any  objections  are  made,  or  fault 
''  found  with  him,  this  is  to  be  reported  to  the  consistory,  who 
**  are  to  judge  of  the  matter.'^  And  he  proceeds  thus,  *^  The  ne- 
'*  gative  voice  which  belongs  to  the  congregation  and  superinten- 
*'  dent  operates  in  this  manner,  the  want  of  ability  in  the  pre- 
<*  sentee  being  proved,  and  the  other  defects  which  may  have 
'*  been  laid  to  his  charge  being  demonstrated,  he  is  to  be  reject- 
'^  ed,  and  the  patron  enjoined  to  present  a  fitter  person.^  (Jus. 
Eccles.  Prot,  III.  28.  §  77,  78.) 

The  same  thing  is  laid  down  as  explicitly  in  another  work  of 
this  author,  entitled,  Jus  Parochiale.  The  rubric  is  PM)i  compeHt 
votum  negattvum^  and  in  the  text,  '*  Universally  in  the  law  of 
**  patronage,  the  consent  of  the  people  is  not  excluded,  but  so 
*'  that  the  patron  shall  have  the  decisive,  and  the  people  a  ne^ 
"  gative  voice,  that  is,  they  may  dissent,  hU  only^  however^  if 
**  they  can  aUege  just  reasons  of  dissent,^  Equidem  in  omni 
jure  patronatus  non  quideni  etccliuditur  consensus  populi^  sed  ita, 
ut  patrono  votum  decisium  in  dectione  tribuatur^  populo  nega" 
tioum  ut  possint  dissentire ;  non  tamen  aliter  quam  si  justas^ 
dissensus  causas  aUegare  queantJ"   (Jus.  Paroch.  iii.  1,  18.) 

We  are  now  prepared  to  inquire  in  what  manner  this  maxim 
is  construed  in  our  own  church,  whether  it  is  taken  in  the  same 
sense  as  in  the  canon  law,  and  in  that  of  the  Protestant  churches 
generallv,  or  in  a  sense  altogether  difierent,  namely,  that  the 
mere  will  of  the  congregation,  their  dissent  without  any  cause 
shown,  is  sufficient  for  the  rejection  of  the  presentee.  The  max- 
im itself  is  laid  down  in  broad  and  general  terms  in  the  Fourth 
Chapter  of  the  First  Book  of  Discipline.  "  The  admisaon  of 
'*  ministers  to  their  offices  must  consist  in  the  consent  of  the 
^^  people  and  Church  whereto  they  shall  be  appointed,  and  ap- 
'^  probation  of  the  learned  ministers  appointed  for  their  exami- 
"  nation.""  There  is  no  limitation  here,  nor  was  there  any  room 
for  limitation,  for  according  to  Enox^s  scheme  in  that  book,  the 
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right  of  election,  in  the  first  instance,  was  vested  in  the  congre- 
gation. They  had  the  initiative.  It  was  theirs  to  nominate,  not 
to  consent  to  the  nomination  of  another  party. 

But  by  the  same  book,  if  the  congregation  failed  to  elect  for  the 
space  of  forty  days,  the  right  to  present  accrued  to  the  church,  of 
the  superintendent  and  his  council,  who  were  toexamine  the  person 
of  their  own  selection,  and  to  direct  him  to  the  congregation  where 
he  should  serve.  *'  That  there  in  open  audience  of  his  flock,  in  di- 
"  verse  public  sermons,  he  may  give  confession  of  his  faith,''  &c. 
*'  If  his  doctrine  is  wholesome,  and  if  there  is  nothing  reprehen- 
^^  sible  in  his  life,  doctrine,  or  utterance,  then  we  judge  the 
*^  church,  (congregation,)  which  before  was  destitute,  unrea- 
**  sonable  if  they  refuse  him  whom  the  Church  did  offer ;  and 
*^  that  they  should  be  compelled,  by  the  censure  of  the  Council 
^^  and  Church,  to  receive  the  person  appointed  and  approved  by 
<'  the  judgment  of  the  godly  and  learned.'* 

The  instant,  therefore,  that  the  right  to  present  passes  into  the 
hands  of  a  third  party,  not  only  the  maxim  but  its  necessary  li- 
mitation appears.  The  presentee  is  to  preach  before  the  con- 
gr^ation,  that  they  may.  have  an  opportunity  to  state  and 
prove  any  good  objection  to  his  life,  his  doctrine,  or  his  utter- 
ance ;  but  if  there  be  none,  the  congregation  is  to  be  compelled 
to  receive  Mm.  And  the  Father  of  our  Reformation,  while  he 
states  in  the  same  chapter  that  violent  intrusion  is  to  be  avoid- 
ed, explicitly  declares,  *^  violent  intrusion  we  call  not,  when  the 
"  council  of  the  Church,  in  the  feare  of  God,  and  for  the  salva- 
^*  tion  of  the  people,  ofiereth  unto  them  a  sufficient  man  to  in- 
**  struct  them,  whom  they  shall  not  be  forced  to  admit  before 
"  just  examination." 

It  is  amusing  to  observe,  that  Knox  uses  here  the  very  same 
words  that  Pope  Gelasius  did  one  thousand  years  before.  They 
both  say  that  the  congregation  shall  be  compelled  to  consent  or 
to  receive  the  presentee.  But  the  compulsitor  of  the  Pope  is 
more  gentle ;  it  is  to  be  accomplished  by  assiduous  admonition ; 
while  our  stern  Reformer  orders  that  the  consent  shall  be  extort- 
ed by  the  censures  of  the  Church,  and  at  that  time,  when  excom- 
munication was  equivalent  to  the  aquce  et  ignis  interdictio  of  the 
Roman  law,  the  censures  of  the  Church  were  no  insignificant 
penalty. 

Let  us  come  next  to  the  Second  Book  of  Discipline  in  1587. 
There  again  you  have  the  general  maxim  with  regard  to  the 
people's  consent  laid  down  in  unqualified  terms.  **  Election  is 
*^  the  chusing  out  of  a  person  or  persons  most  habil  to  that  office 
*^  that  veakes  be  the  judgment  of  the  eldership  and  consent  of 
^^  the  congregation  whereunto  the  person  or  persons  are  to  be  ap- 
"  pointed."     I  am  not  aware  that  there  is  any  restriction  of  the 
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rule  to  be  found  in  this  book.  But  we  have  the  most  authentic 
evidence  in  1596  of  the  sense  in  which  the  maxim  was  taken  by 
the  authors  of  the  book,  the  chief  of  whom  was  Andrew  Mel- 
ville. King  James  put  a  series  of  questions  to  the  Church  in 
that  year,  and  one  of  them  regarded  this  point,  "  Question  3, 
^*  Is  nocht  the  consent  of  the  maist  pairt  of  the  flock,  and  also  of 
**  the  patron,  necessar  in  the  election  of  the  pastors  ?"*  What- 
ever might  be  the  case  as  to  the  patron,  there  could  be  but  one 
answer  as  to  the  consent  of  the  congregation,  if  the  maxim  in 
question  is  to  be  taken  in  an  unlimited  sense.  The  answer  must 
have  been  a  simple  affirmative,  that  the  consent  of  the  congrega- 
tion %8  necebsary.  But  that  was  not  the  answer  actually  given. 
The  Church,  assembled  by  its  commissioners  at  St  Andrews,  and 
after  deliberation  for  diverse  days  on  the  King^s  questions,  re- 
turned this  answer  to  the  third  question  :  •*  The  electioun  of 
*^  pastors  sould  be  maid  be  tham  wha  are  pastors  and  doctors 
**  lawfullie  called,  and  wha  can  try  the  giftes  necessarilie  beiang- 
"  ing  to  pastors  be  the  Word  of  God,  and  to  sic  as  ar  chosine 
^*  the  flok  and  patron  sould  gifF  their  consent  and  protectioun.^ 
When  the  Church  has  chosen  and  approved  of  a  man,  which  of 
course  they  would  not  do  if  any  relevant  objection  was  stated  and 
verified,'  then  it  becomes  the  duty  of  the  congregation  to  give 
their  consent,  as  it  is  the  duty  of  the  patron  to  give  his  protec* 
tion  ;  and  if  further  explanation  had  beien  required,  I  make  no 
doubt  that  Andrew  Melville  would  have  said  in  the  words  of  his 
great  predecessor,  that  they  should  be  compelled  to  consent  by 
the  censures  of  the  Church. 

If  we  read  the  act  1592,  which  is  called  the  great  Charter  of 
Presbytery,  we  find  no  trace  of  the  doctrine,  that  the  dissent  of 
the  congregation  without  reasonable  cause  is  sufficient  to  defeat  the 
patron^s  presentation.  Patronage,  which  from  the  date  of  the  Re« 
formation  had  been  the  law  of  the  Church,  was  ratified  by  that  act, 
contrary  to  the  wishes  of  the  authors  of  the  Second  Book  of  Dis- 
cipline. And  while  it  reserves  the  right  of  collation  to  presbyte- 
ries, it  provides  that  they  shall  **  be  bound  and  astricted  to  receive 
^^  and  admit  quhatsumever  qualified  minister  presented  be  his 
"  Majesty  or  laick  patrons."  If  the  congregation  had  any  rea- 
sonable objection,  they  had  an  opportunity  of  stating  it  to  the 
presbytery  when  exercising  the  duty  of  collation.  But  there  is 
no  recognition  of  any  power  in  the  people  to  stop  collation  by 
the  simple  interposition  of  their  veto. 

This  point  was  mooted  in  the  General  Assembly  of  Westmin- 
ster in  164»4,  but  at  that  time  it  was  not  decided.  •'^  Some  de- 
"  bate,"  says  Gillespie,  "  was  of  the  people^s  consent,  which  was 
"  waived.*"  The  Directory  said,  "  If  there  be  no  impediment  ob- 
*'  jccted  against  him  who  is  to  be  admitted,  but  the  people^s  con- 
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<'  sent  to  his  admission.^  Mr  Lee  said,  '*  Datur  tertium,  per- 
"  haps  the  people  can  object  no  cause  to  the  contrary,  yet  not 
^^  consent,  what  shall  be  done  in  that  case?^  Mr  Marshall  said^ 
'^  It  is  not  fitt  now  to  debate  such  point/^  But  where  was  the  oc- 
casion or  possibility  of  debate  if  it  had  been  a  fundamental  law 
of  the  Church  from  the  Reformation,  that  the  dissent  of  the  ma- 
jority of  the  congregation  alone,  and  without  cause  shown,  is  a 
bar  to  the  admission  of  a  minister? 

The  point  which  was  waived  by  the  Assembly  in  1644  was  de- 
cided in  1 649-  In  thatyear  the  Convention  of  Estates  wished  to  vest 
the  right  of  election  in  the  people  according  to  the  First  Book  of  Dis- 
cipline. But  the  General  Assembly^  to  whom  the  matter  was  re- 
mitted, thought  otherwise,  and  gave  the  right  to  the  kirk-session, 
the  lowest  ecclesiastical  court.  The  person  so  chosen  was  pre- 
sented to  the  congregation,  who  were  called  upon  to  approve  or 
disapprove.  If  the  majority  approved,  the  presbytery  proceed- 
ed to  collate,  unless  the  minority  stated  and  verified  relevant  ob- 
jections. If  the  majority  disapproved,  the  matter  was  brought 
into  the  presbytery,  and  if  the  presbytery  did  not  find  their  dis- 
sent to  be  founded  upon  causeless  prejudice,  they  proceeded  to 
a  new  election. 

The  distinction  here  between  the  majority  and  minority  is  plain 
and  reasonable.  If  the  majority  assented,  there  was  at  least  a 
prima  facie  case  in  favour  of  the  person  elected.  There  could 
be  no  ^^fama  publica  clamosa  etfrequens^  against  him,  and,  there- 
fore, there  was  no  reason  to  stay  the  admission,  unless  some  objec- 
tion was  stated  and  proved.  On  the  contrary,  if  the  majority 
dissented,  there  was  prima  facie  evidence  the  other  way,  and  the 
admission  was  stayed  until  the  presbytery  had  an  opportuni- 
ty of  judging  upon  all  the  circumstances  of  the  case.  There  is 
nothing  in  this  act  to  countenance  the  opinion,  that  the  mera  vo* 
luntas  of  the  majority  was  sufficient  to  defeat  the  election.  If 
so,  there  was  no  need  to  bring  the  matter  before  the  presbytery^ 
and  no  possibility  of  their  judging  whether  the  dissent  was  ground- 
ed on  causeless  prejudices  or  not.  The  distinction  was  reasonable, 
because  otherwise  a  few  individuals,  or  one  individual,  might  have 
stopped  proceedings  in  any  case.  But  the  assumption,  that  objec- 
tions would  be  listened  to  if  urged  by  the  majority,  which  would  be 
disregarded  if  they  came  from  the  minority,  or  objections  which  were 
neither  relevant  nor  verified,  might  be  sufficient  to  reject  the  nomi- 
nee, or  thatthe  will  of  the  majority,  withoutany  reason  at  all  being 
assigned,  would  defeat  the  election,  appears  to  me  not  only  gratui- 
tous, but  in  manifest  contradiction  both  to  the  spirit  and  words 
of  the  act.  I  do  not  think,  either  in  the  case  of  the  majority  or 
minority,  that  the  objections  were  required  to  be  such  as  might 
be  the  ground  of  a  Ubel  before  the  presbytery,  as  immorality. 
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unsoundness  of  docuine,  and  so  forth.  But  every  other  known 
objection,  either  in  the  canon  law  or  our  own,  and  they  are 
nearly  identical,  to  the  fitness,  or  idoniety,  as  it  is  called  by  the 
canonists,  of  the  in4^vidual  far  the  oflBce  would  be  enough  ;  for 
example,  in  Scotland,  that  he  did  not  understand  the  Gaelic  lan- 
guage, or  the  dialect  of  it  spoken  in  the  district — that  he  had  too 
weak  a  voice  for  the  size  of  the  church— too  feeble  a  frame  to  do 
the  duty  of  a  Highland  parish  of  forty  miles  in  length,  or  a  Low- 
land  parish  containing  20,000  inhabitants.'  As  to  that  matter,  I 
conceive  the  majority  and  minority  were  in  pari  casu.  This  is 
the  construction  I  put  upon  the  Act  of  Assembly  1649,  and 
which  the  logic  of  my  friends  has  not  been  able  to  shake. 

By  the  act  1690,  the  heritors  and  elders  have  the  right  of  pre- 
sentation, and  there  again  the  dissent  of  the  people  is  respect- 
ed, but  not  without  cause  shown.  It  is  enacted,  ^'  that  they 
**  (the  heritors  and  elders)  name  and  propose  the  person  to  the 
**  whole  conCTegation,  to  be  either  approved  or  disapproved  by 
*^  them  ;  and  if  they  disapprove,  that  the  disapprovers  give  in 
**  their  reasoniy  to  the  effect  the  affair  may  be  cognosced  upon 
**  by  the  presbytery  of  the  bounds.^ 

After  a  careful  review  of  the  standards  of  the  Church,  the 
acts  of  Parliament,  and  the  acts  of  Assembly,  I  see  no  eyidence 
that  the  maxim  with  regard  to  violent  intrusion,  or  the  necessity 
of  the  people^s  consent,  was  ever  understood  in  a  different  sense 
in  Scotland  from  that  in  which  it  was  employed  in  the  canon 
law,  and  in  the  ecclesiastical  law  of  other  Protestant  countries. 
The  congregation  is  always  to  be  consulted,  and  no  one  is  to  be 
intruded  in  the  face  of  their  dissent,  provided  it  be  founded  on 
good  reasons. 

But,  before  the  act  1834,  this  was  uniformly  the  practice  of 
the  Church,  which  gives  the  people  a  right  of  objecting  to  the 
presentee;  1«#,  when  the  call  is  moderated;  2(2,  by  ^lowmg 
them  to  present  a  libel  at  any  time  during  the  course  of  his  trials, 
charging  him  with  immorality  of  conduct  or  unsoundness  of  doc- 
trine ;  and,  8d2y,  after  his  trials  are  finished,  when,  by  the  service 
of  the  edict,  all  who  have  any  objections  are  invited  to  state  them 
without  the  formality  of  a  libel,  though  a  libel  should  be  incom- 
petent. The  voice  of  the  people,  therefore,  was  always  heard ; 
and  their  reasons  of  dissent,  if  they  had  any  reasons  of  dissent, 
were  judged  of  by  the  presbytery. 

^  It  does  not  appear  to  me,  therefore,  that  the  maxim  against 
violent  intrusion,  when  rightly  construed,  can  be  of  any  avail  to 
the  defenders. 

But,  in  the  second  place,  they  rely  on  the  usage  with  regard 
to  Calls,  and  the  act  of  Assembly  1782,  in  which  it  is  declared, 
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<<  That  the  moderation  of  a  Call  in  the  settlement  of  ministers 
^*  is  agreeable  to  the  immemorial  and  constitutional  practice  of 
**  the  Church,  and  ought  to  be  continued.^ 

Upon  this  point,  it  vill  be  observed  tha,t  the  term  Call  has 
two  significations,  and  that  ambiguity  has  given  rise  to  endless 
disputes.  A  Call  is  defined  in  the  First  Book  of  Discipline  thus : 
*^  Ordinarie  vocation  consisteth  in  election,  examination,  and  ad- 
mission'.^ It  is  granted  on  all  sides,  that  examination  and  ad- 
mission belong  to  the  Church  exclusively ;  the  other  fraction, 
namely  election,  is  declared  by  the  same  Book  of  Discipline  to 
appertain  to  the  people.  If  that  had  been  received  as  law,  which 
it  never  was,  the  Call  on  the  part  of  the  people  would  have  been 
synonymous  with  a  nomination.  And  it  will  be  observed,  that 
the  term  Call  was  long  construed  in  that  sense  by  a  considerable 
party,  both  in  the  Church  and  among  the  people.  It  is  so  con- 
strued at  present,  I  believe,  by  all  the  Seceders,  and  many  mem- 
bers of  the  Establishment. 

But  the  term  Call  has  another  and  a  very  different  significa- 
tion. It  is  used  to  denote  the  Uteres  vocationia  in  the  language 
of  the  continental  Protestants,  which  are  sent  to  the  presentee 
by  the  people  after  he  has  received  a  nomination  from  the  patron. 
In  the  passage  from  Boehmer  which  I  have  already  quoted,  it 
appears  that  the  proceeding  in  the  Saxon  churches  is  exactly  si- 
milar in  that  respect  to  our  own.  In  that  sense  the  Call  is  not 
an  election  by  the  people,  as  we  have  already  seen,  bttt  an  invi- 
tation, for  the  right  to  nominate  is  lodged  elsewhere.  It  is  ma- 
nifest that  the  term  must  have  been  used  in  this  sense  even  in 
the  First  Book  of  Discipline,  and  under  the  act  of  159^*  It  was 
so  used  after  Episcopacy  was  re-established,  when  the  practice  of 
moderating  in  a  Call,  in  some  instances,  was  con  tinned,  although  the 
Privy*Council  at  that  time  was  empowered  togrant  warrantfor  let- 
ters of  horning  against  the  Ordinary  if  he  refused  to  admit  the  pre- 
sentee. I  conceive  it  was  so  construed  under  the  act  1690,  and 
that  it  must  be  so  construed  now  under  the  act  10  of  Anne. 

Those  who  adhered  to  the  other  meaning  of  the  term  Call, 
whether  they  maintained  the  divine  right  of  the  people  to  choose 
their  ministers,  or,  what  amounts  at  least  in  effect  to  nearly  the 
same  thing,  that  the  consent  of  the  congregation  is  indispensible 
to  constitute  the  pastoral  relation,  never  dissembled  that  their 
doctrine  is  inconsistent  with  the  law  of  patronage,  which  they 
held  up  as  inconsistent  with  the  standards^of  the  Church,  unscrip- 
turaland  unconstitutional  ;*-on  thecontrary,  they  often  distinctly 
announced  that  a  Call  in  their  sense  of  the  term  was  subversive 
of  patronage.  As  early  as  1596,  some  presbyteries  refused  to 
take  a  man  on  trials  if  he  had  accepted  a  presentation,  and  be- 
fore induction  obliged  him  to  sign  a  declaration,  that  he  imput- 
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ed  his  call  to  the  people  alone.  After  theactlOof  Anne  waspassed, 
similar  proceedings  took  place.     We  are  told, — **  for  a  great 
"  number  of  years,  presbyteries  refu8ed  to  receive  a  presentation 
**  unless  the  presentee  in  his  acceptance  expressed  a  number  of 
*^  conditions,  such  as  that  patronage  was  contrary  to  the  princi- 
**  pies  of  the  Church  of  Scotland,  and  that  he  would  not  prose* 
^*  cute  his  claim  without  having  the  Call  of  the  people,  that  he 
*<  submitted  himself  and  his  presentation  entirely  to  the  presby- 
**  tery,**  and  so  forth.     At  that  period  preachers  were  often  de- 
prived  of  their  license,  and  it  is  believed  ministers  suspended,  if 
not  deposed,  on  no  ground  but  because  they  had  presumed  to 
accept  presentations,  or  refused  to  repudiate  the  law  of  patron- 
age.    It  was  the  common  practice  for  presbyteries  to  moderate 
in  calls  in  the  teeth  of  the  patron^s  presentation,  and  to  induct  in 
opposition  to  it.     The  truth  is,  that  for  several  years  after  1718 
the  act  10th  of  Anne  was  in  abeyance  ;  the  Crown  did  not  choose, 
and  the  patrons  did  not  venture,  to  present  in  the  excited  state 
of  the  country.     And  really  one  cannot  help  sympathizing  with 
the  feelings  which  caused  tnat  excitement.     The  statute  was,  or 
at  least  was  represented  to  be,  a  new  attempt  to  force  Episcopacy 
upon  Scotland ;  and  many  were  then  alive  who  remembered  the 
tyrannical  measures  employed  with  that  view  before  the  Revolu- 
tion, and  the  savage  babarity  with  which  they  were  enforced.  But 
whatever  excuse  the  people  and  clergy  may  have  had  for  their  con- 
duct, it  is  in  vain  to  deny  that  they  were  then  in  a  state  of  open 
and  avowed  resistance  to  the  law.     When  the  ferment  subsided, 
and  the  horror  of  patronage  began  to  abate,  other  views  prevailed, 
and  now  for  seventy  years  it  has  been  settled  by  a  Jieries  of  ad-^ 
judged  cases  in  the  Supeme  Ecclesiastical  Court,  that  a  Call  is 
an  invitation  which  it  is  desirable  that  the  congregation  should 
give  for  the  encouragement  of  their  pastor,  and  which  by  usage 
they  are  always  asked  to  give,  but  which  is  not  part  of  ordinary 
vocation,  as  defined*in  the  First  Book  of  Discipline,  or  in  anywise 
essential  to  induction.  During  the  period  I  have  mentioned,  num- 
berless cases  have  occurred  in  which  the  Assembly  have  sanc- 
tioned calls  signed  by  two  or  three  individuals,  (in  short,  just 
such  calls  as  the  one  which  Mr  Young  obtained  at  Auchterar<> 
der,)  although  the  whole  of  the  parish  besides,  consisting  of 
hundreds  or  thousands  of  persons,  refused  to  subscribe,  or  even  ex- 
pressly opposed  the  settlement.     And  that  is  the  only  sense  in 
which  I  conceive  a  Call  can  be  reconciled  with  the  existence  of  a 
real  and  efficient  right  of  patronage.     Those  who  understand  it 
in  a  different  sense,— at  least  those  who  so  understood  it  in  the 
beginning  of  the  last  century,  and  when  the  secession  took  place, 
—never  pretended  to  reconcile  them. 

In  my  humble  opinion,  therefore,  neither  the  maxim  against 


LORD  COREHOUSE^S  SPEECH.  329 

violent  intrusion,  nor  the  usage  with  regard  to  calls,  affords  any 
sanction  to  the  Act  of  Assembly  1834.  From  the  Reformation 
till  the  date  of  that  act,  I  can  discover  no  trace  of  authority  (at 
least  during  the  subsistence  of  patronage)  for  the  doctrine,  that 
the  dissent  of  the  congregation,  or  any  part  of  it,  without  reasons 
assigned  of  which  the  presbytery  could  judge,  was  of  itself  suf- 
ficient for  the  rejection  of  a  presentee,  whatever  might  be  his 
qualifications,  and  I  consider  this  act,  therefore,  an  unwarrant- 
able innovation  ;  while  the  avowed  but  abortive  attempt,  at  the 
beginning  of  the  last  century,  to  defeat  the  right  of  patronage 
altogether  by  what  is  termed  a  Call,  so  far  from  affording  coun- 
tenance to  the  measure,  forms  by  its  failure,  and  the  acquiescence 
of  the  Church  for  so  long  a  period  in  that  failure,  a  distinct  and 
powerful  objection  to  the  proceeding  of  the  Assembly. 

But  the  defenders,  giving  up  the  ground,  that  the  act  1834  is 
a  declaratory  law,  attempt  to  justify  it  as  a  new  constitution 
which  the  General  Assembly,  as  a  legislative  body,  had  power  to 
make.  They  say  that  the  Church  may  legislate  in  spiritual 
matters  without  control,  that  collation  is  a  spiritual  matter,  and 
therefore,  that  the  Church  may  require  that  the  presentee  shall 
be  acceptable  to  the  people,  as  the  condition  of  his  being  induct- 
ed. Now  in  this  syllogism  the  major  must  be  conceded,  but  as 
to  the  minor  there  is  a  distinction.  In  so  far  as  the  qualifica- 
tions of  the  presentee  are  in  question,  collation  is  a  spiritual  mat- 
ter, for  of  them  the  Church  alone  can  judge;  but  in  so  far  as 
the  patron^s  right  is  concerned  it  is  a  civil  matter,  and  the  Church 
has  no  power  to  impose  any  condition  by  which  that  right  can 
in  any  aegree  be  injured  or  impaired.  The  defenders  say,  that 
the  presbytery  are  entitled  to  hold  the  acceptahlenesa  of  the  pre- 
sentee, as  a  qualification  indispensible  to  the  discharge  of  the 
pastoral  office.  I  conceive  that  acceptablenesa  is  not  a  quality  in 
the  presentee  at  all,  either  absolutely,  as  connected  with  the  du- 
ties of  a  pastor  in  general,  or  relatively,  as  regards  the  discharge 
of  those  duties  in  the  particular  parish  to  which  he  is  presented. 
He  may  be  perfectly tible  for  the  performance  of  those  duties  in 
the  most  efficient  and  edifying  way,— he  may  be  peculiarly  suit* 
ed  to  that  congregation,  and  yet  he  may  be  very  unacceptable* — 
perhaps  on  that  very  account  the  more  unacceptable.  When 
the  apostles  first  preached  at  Ephesus  they  were  by  no  means 
acceptable ;  and  it  was  not  a  majority  of  the  male  heads  of  fami- 
ifes  there  who  objected, — we  are  told  that  the  whole  city  rose  and 
rushed  into  the  theatre,  threatening  them  with  personal  violence. 
If  an  apostle  had  preached  one  hundred  years  ago  in  some  pa- 
rishes on  the  coast  of  Orkney  or  Shetland  against  plundering 
wrecks,  or  if  he  had  preached  fifty  years  ago  in  any  one  of  half 
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the  parishes  in  the  north  of  Scotland  against  illicit  distillation, 
he  would  probably  have  experienced  a  similar  reception.  Paul 
afterwards  became  very  popular  at  Ephesus ;  and  we  know  that 
many  presentees,  who  were  settled  in  Scotland  with  the  assistance 
of  a  troop  of  dragoons,  became  useful  ministers  and  obtained 
the  veneration  and  love  of  their  parishioners.  Acceptableness 
per  se  is  a  matter  not  within  the  province  of  collation  at  all, 
though  collators  may  inquire  whether  the  want  of  it  has  arisen 
from  a  good  and  sufficient  cause.  If  they  give  it  any  other  ef- 
fect, they  delegate  to  the  people  the  office  which  was  delegated 
to  themselves,  or  rather,  they  substitute  the  people^s  choice  for 
the  choice  of  the  patron. 

But  the  defenders  say,  that  the  General  Assembly  have^  from 
time  to  time,  made  regulations  with  regard  to  the  qualifications 
of  presentees.  I  believe  it  will  be  found  on  inquiry,  that  the 
greater  part  of  those  regulations  were  not  only  requisite  for  se- 
curing the  respectability  and  usefulness  of  ministers,  but  had 
existed  in  the  canon  law  for  centuries  before  the  Reformation — 
for  example,  that  the  presentee  should  bring  testimonials  of 
character  from  the  place  of  his  residence — certificates  of  attend- 
ance and  proficiency  from  authorized  seminaries  of  education — 
that  he  should  speak  the  language  of  the  district  where  the  be- 
nefice is  situated — that  he  should  not  hold  pluralities,  or  engage 
in  business  incompatible  with  his  duties.  All  these  are  intro- 
duced in  terminis  from  the  canon  law.  Other  conditions,  again, 
which  the  Assembly  have  adopted,  for  example,  that  he  should 
have  been  previously  licensed,  were  plainly  for  the  benefit  of  the 
patron,  as  they  directed  his  choice ;  and  a  late  act,  that  a  license 
from  a  foreign  presbytery  in  communion  with  the  Church  should 
not  be  sufficient,  was  necessary,  because  there  is  often  a  want  of 
candidates  in  those  places  having  the  knowledge  and  acquire- 
ments which  in  Scotland  were  always  considered  indispensible. 
But  because  patrons  have  acquiesced  in  some  limitations  of  their 
right,  the  propriety  and  expediency  of  which  were  apparent,  it 
does  not  follow  that  they  should  submit  to  a  condition  which 
would  defeat  their  right  altogether.  That  the  Act  1834  would 
often,  in  practice,  have  this  effect,  is  indisputable.  Considering 
the  weakness  of  human  nature,  the  innate  love  of  power,  an- 
tipathy to  patronage,  personal  dislike  to  individual  patrons, 
causeless  prejudice,  and  prejudices  caused  by  intrigue,  party 
spirit,  or  the  solicitations  of  interested  persons,  motives  woula 
seldom  be  wanting  to  induce  a  majority  of  the  congregation  to 
reject  every  person  offered,  but  the  one  whom  they  themselves 
had  selected. 

Some  use  has  been  made  in  argument  of  the  last  clause  of 
the  section  in  the  10th  of  Anne,  already  referred  to.  Af- 
ter declaring  that  it  shall  be  lawful  for  her  Majesty  and  other 
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patrons  to  present  qualified  ministers,  it  provides,  ^^  that  the 
^'  presbytery  shall  be  obliged  to  receive  and  admit  in  the  same 
**  manner  such  qualified  person  or  persons,  minister  or  ministers, 
^^  as  shall  be  presented  by  the  respective  patrons,  as  the  persons 
^^  or  ministers  presented  before  the  making  of  this  act  ought  to 
*^  have  been  admitted.^  I  think  it  is  obvious  that  this  provision 
as  to  the  manner  of  admission  is  merely  a  saving  of  the  Churcb'^s 
right  of  collation ;  and  it  will  be  particularly  noticed  that  ad- 
misdon  is  to  be  made  in  the  manner  practised,  or  which  ought 
to  have  been  practised, — not  while  patronage  was  in  abeyance 
during  the  usurpation,  or  after  the  act  1690,  but  while  patron- 
age was  in  force,  apparently  for  the  very  purpose  of  avoiding 
all  cavils  on  the  difference  of  the  words  to  propose  in  the  act 
1690,  and  to  present  in  the  act  of  the  10th  Anne. 

On  all  these  grounds  I  arrive  at  the  conclusion,  that  the  act 
1834  is  uUra  vires  of  the  Church.     I  think  it  has  defeated  the 
right  both  of  the  patron  and  presentee  of  the  parish  of  Auchter- 
arden     And  here  one  cannot  but  observe,  that  while  the  veto  is 
a  wall  of  brass  against  the  patron,  it  is  a  web  of  gossamer  against 
the  presbytery.     When  six  months  have  elapsed,  and  their  jus 
devolutum  has  accrued,  we  hear  no  more  of  violent  intrusion,  no 
more  of  the  people^s  dissent,  no  more  of  acceptableness  being  an 
indispensible  quality  of  the  presentee  ;  as  soon  as  the  presbytery 
themselves  become  the  patron  all  this  is  disregarded ;  and,  in- 
deed,  were  it  not  so  it  might  be   impossible  to  supply    the 
vacancy.     This  consideration   of  itself  appears  to  me  to  sub- 
vert every  ground  on  which  the  legality  of  the  Act  1834  has 
been  defended.     I  am  confident,  therefore,  that  your  Lordships 
will  see  now  what  John  Knox  saw  when  the  Reformation  was 
in  its  cradle,  and  when  he  was  writing  his  book  of  Prospective 
Ecclesiastical  Polity.     You  will  see  that  a  right  of  presentation 
in  one  party  is  from  the  nature  of  the  thing  practically  incompa- 
tible, with  a  right  of  dissent  without  cause  in  another  party.    If 
it  existed,  you  must  fall  back  to  the  old  canon.     The  moderator 
must  proceed  to  the  church,  remove  the  communion  plate,  the 
Bible  and  the  gown,  lock  the  door,  and  keep  the  key  in  his 
pocket  till  the  patron  and  the  people  are  agreed.    And  as  that 
plan  was  found  not  to  answer,  the  only  other  alternative  is  that 
which  the  Act  1834  would  efiect     If  it  be  enforced,  whatever 
may  have  been  the  intentions  of  those  who  framed  it,  and  I  be- 
lieve their  intentions  were  good — it  would  operate  as  an  engine 
to  destroy  the  rights  both  of  the  patron  and  the  people,  and  to 
vest  the  sole  and  unlimited  power  of  presentation  in  the  hands  of 
the  Church  itself,  an  effect  which,  in  every  point  of  view,  is  to  be 
deprecated. 

I  know  of  no  proceeding  of  a  character  similar  to  that  in  question 
except  one,  to  which  my  Brother  Gillies  alluded,  during  the  reign 
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of  Henry  VIII.  in  1633,  exactly  three  hundred  years  before  the 
interim  Act  of  Assembly  was  passed.  By  a  charter  of  King 
John,  when  a  bishoprick  became  vacant,  the  dean  and  chapter 
of  the  cathedral  were  empowered  to  elect  the  successor.  In  the 
25th  of  Henry  VIII.  there  is  a  statute  expressly  acknowledging 
the  right  of  the  dean  and  chapter ;  but  under  this  proviso,  1st, 
that  they  shall  not  proceed  to  an  election  until  they  obtain  a  li* 
cense  from  the  King,  and  2d,  when  they  do  proceed,  that  they 
shall  elect  the  person  whom  he  is  pleased  to  name,  and  no  other. 
It  appears  to  me  that  the  General  Assembly  holds  patronage 
only  as  a  license  to  present,  but  under  the  condition  that  the 
patron  shall  have  power  to  present  no  one  but  him  whom  a 
majority  of  the  male  heads  of  families  shall  approve.  When 
the  26th  of  Henry  VIII.  was  repealed  by  the  1st  of  Edward  VI. 
it  is  said,  *^  whereas  the  said  elections  (that  is  under  Henry^s 
''  statute)  be  in  very  deed  no  elections,  but  only  having  colours, 
**  shadows,  or  pretences  of  elections,  serving,  nevertheless,  to  no 
*<  purpose,  and  seeming  also  derogatory  and  prejudicial  to  the 
**  King's  prerogative  royal."  If  the  Act  of  Assembly  1834, 
with  regard  to  presentations,  be  enforced,  it  may  be  said  with 
equal  truth,  that  the  said  presentations  be  in  very  deed  no  pre- 
sentations, but  only  having  the  colours,  shadows,  or  pretences 
of  presentations,  serving,  nevertheless,,  to  no  purpose,  and  seeming 
also  derogatory  and  prejudicial  to  the  patron^s  right*  Indeed, 
it  may  be  said  with  more  truth,  because  Henry's  statute  was  of 
little  prejudice  to  the  royal  prerogative;  but  the  act  1834  anni- 
hilates the  patron's  right  altogether. 

II.  On  the  second  branch  of  the  case  I  shall  detain  your  Lord- 
ships for  a  very  short  time.  If  a  civil  wrong  has  been  com- 
mitted, and  I  think  both  the  pursuers  have  sustained  a  civil 
wrong  by  the  operation  of  an  unwarrantable  and  illegal  Act,  a  civil 
remedy  must  lie  in  somecourt;  and  I  thinkit  must  lie  in  this  Court, 
unless  it  has  been  taken  away  by  statute  or  custom.  The  defend- 
ers found  upon  the  act  of  Parliament  1567,  which  vests  the  juris- 
diction with  regard  to  the  settlements  of  ministers  in  the  Eccle- 
siastical Court.  After  providing  that  the  presentations  of  laic 
patronages  shall  be  reserved  to  the  just  and  ancient  patrons,  and 
that  they  shall  present  a  qualified  person  within  six  months,  it 
proceeds  thus,  if  **  the  said  superintendent  or  commissioner  of 
**  the  kirk  refuses  to  receive  and  admit  the  person  presented  by 
**  the  patron,  as  said  is,  it  sail  be  leisum  to  the  patron  to  appeale 
**  to  the  superintendent  and  ministers  of  that  province  quhair 
"  the  benefice  lyis,  and  desire  the  person  presented  to  be  admit- 
"  ted,  quhilk  if  they  refuse,  to  appeale  to  the  General  Assembly 
*^  of  the  haill  realme,  be  quhome  the  cause  beand  decyded,  sail 
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<<  take  end  as  tbej  decern  and  declair.^  Tn  my  apprehension 
ibis  applies  to  the  case,  when  the  patron  on  the  one  part, 
and  the  superintendent  or  the  commissioner  on  the  other, 
were  at  issue  with  regard  to  the  qualifications  of  the  presen- 
tee ;  as  appears  manifest  from  the  preceding  clause  of  the 
statute  which  was  read  yesterday.  In  that  case  the  patron 
has  an  appeal  from  the  lower  to  the  higher  chnrch  courts,  be* 
cause  it  is  a  matter  of  collation,  of  which  the  spiritual  courts  are 
alone  cognizant.  I  do  not  think  it  has  any  reference  to  the  ex- 
ercise of  a  right  of  presentation  as  a  civil  right,  which  by  the 
canon  law  had  always  been  reserved  to  the  civil  courts. 

But  supposing  that  view  to  be  incorrect,  the  act  1567,  as  con- 
strued by  the  defenders,  has  long  ago  fallen  into  desuetude. 
This  is  clear  from  the  series  of  decisions  cited  by  the  pursuers, 
beginning  with  that  of  Auchtermuchty  in  1735,  and  ending 
with  that  of  Unst  in  1795,  in  which  this  Court  has  tried  the  le- 
gality of  presentations  when  rejected  by  the  presbyteries,  has 
found  that  the  jus  devolutum  had  not  accrued,  because  the  pres- 
bytery had  illegally  failed  to  induct,  and  has  deprived  the  per- 
son  of  the  temporalities  of  the  benefice,  whom  the  presbytery  had 
inducted  without  a  legal  warrant.  Construing  the  act  1567  as 
the  defenders  have  done,  none  of  these  decisions  could  have  been 
pronounced. 

Then  it  is  said  that  the  Church's  independence  has  been  se^ 
cnred  by  various  statutes ;  and,  consequently,  its  proceedings, 
whether  legislative  or  judicial,  are  beyond  the  cognizance  of  this 
Court.  But  this  position  is  subject  to  the  distinction  already 
noticed.  It  is  laid  down  in  all  the  standards,  from  the  First 
Book  of  Discipline  to  the  Confession  of  Faith  in  1690,  **  that  in 
^*  all  Assemblies  diligence  should  be  taken  that  only  ecclesiasti- 
*^  cal  things  should  be  handled  in  them,  and  that  there  be  no 
^^  meddling  with  any  thing  pertaining  to  the  civil  jurisdiction.'^ 
But  the  patron's  right  pertains  to  the  civil  jurisdiction.  It  is 
the  duty  of  the  Church  to  render  unto  God  the  things  that  are 
God's ;  it  is  our  duty  to  render  unto  Caesar  the  things  that  are 
Caesar's. 

I  do  not  think  that  it  is  difficult  to  draw  the  line  of  distinction 
between  the  province  of  the  ecclesiastical  and  that  of  the  civil 
courts.  Vocation,  in  the  language  of  Knox,  consists  of  election, 
examination,  and  admission.  For  election,  presentation  must 
now  be  substituted,  as  the  right  to  nominate  is  not  in  the  people 
but  in  the  patron.  It  is  for  the  civil  court  to  judge  in  what  re- 
lates to  the  first  part  of  vocation ; — for  example,  who  has  the 
right  of  ]^atronage,  in  what  form,  and  within  what  time  a  pre- 
sentation is  to  be  given,-— how  it  is  to  be  carried  into  efiect,  and 
in  what  manner  unwarrantable  attempts  to  frustrate  it  are  to  be 
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counteracted.  On  the  other  haod»  examination  belongs  exclu- 
sively to  the  ecclesiastical  court?.  It  is  for  them  to  judge  of  the 
character  and  qualifications  of  the  presentee.  Admission  is  like- 
wise an  ecclesiastical  matter.  A  civil  court  can  neither  confer 
the  sacred  character  which  ordination  impresses,  nor  obliterate 
that  character  when  it  has  been  impressed.  So  also,  a  civil  court 
can  neither  create  the  pastoral  relation  between  the  presentee  and 
the  parish,  nor  dissolve  it  when  it  has  been  created. 

On  the  same  principle  all  spiritual  functions  are  under  the 
control  of  the  Church,  while  the  temporalities  of  the  benefice  fall 
under  the  cognizance  of  the  civil  power. 

It  is  from  overlooking  this  distinction  that  difficulties  have 
arisen,  both  as  to  the  cases  in  which  it  is  competent  for  this  Court 
to  interfere,  and  the  nature  of  the  redress  which  it  has  power  to 
give.  For  example,  if  there  is  a  competition  for  the  right  of 
patronage,  it  is  for  us  exclusively  to  try  the  question  between  the 
competitors.  If,  pending  that  competition,  both  parties  issue 
presentations,  and  the  presbytery  proceeds  to  induct  on  the 
wrong  presentation,  this  Court  cannot  review  the  sentence  in  an 
advocation,  nor  suspend  the  spiritual  relation  between  the  person 
inducted  and  the  flock  in  a  suspension,  nor  set  aside  the  pro- 
ceedings in  an  action  of  reduction.  But,  on  the  other  hand,  we 
can  find  in  a  declarator  that  the  right  of  the  true  patron  has  been 
wrongfully  defeated,  and  inconsequence  we  can  suspend  a  charge 
for  the  stipend  at  the  instance  of  the  person  inducted,  or  we  can 
find  the  patron  entitled  to  the  vacant  stipend,  (suppose  the  act 
54  Geo.  III.  to  be  out  of  the  question,  of  which  I  shall  after- 
wards speak.)  These  points  were  keenly  contested  in  the  cases  of 
Culross  and  Lanark,  but  established  by  the  decisions  in  both,  and 
this,  I  think,  is  not  now  disputed  by  tlie  defenders.  On  the  same 
principle,  I  conceive,  we  can  sequestrate  the  manse  and  glebe,  or 
find  the  heritors  entitled  to  dispose  of  the  rents  and  profits  of 
them  to  pious  uses,  until  the  right  presentee  is  inducted.  In  like 
manner,  though  there  is  no  competition  for  the  patronage,  if  the 
presbytery  induct  in  prejudice  of  the  right  of  the  undoubted  pa- 
tron by  virtue  of  a  supposed  ^i^j  devolutum^  or  of  a  general  call, 
the  same  redress  can  be  given.  This  was  the  case  in  Auchter- 
muchty  and  Unst. 

Suppose  the  presbytery  shall  defeat  the  right  of  the  patron, 
not  by  inducting  in  prejudice  of  his  presentation,  but  by  refusing 
to  proceed  under  it,  this  Court  may  resort  to  similar  measures 
after  establishing  the  wrong  by  decree  of  declarator  against  the 
presbytery.  We  can  find  that  the^z^  devoiutum  cannot  accrue 
until  the  presbytery  have  taken  trial  of  the  qualifications  of  the 
presentee.  This  was  decided  in  the  case  of  Dunse  by  a  judg- 
ment of  the  Court  of  Session,  not  touched  by  that  which  was 
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pronounced  by  the  House  of  Lords.  But  further,  notwithstand- 
ing an  observation  in  Lord  Monboddo^s  report,  whigh  is  not 
confirmed  by  that  of  Falconer,  I  think  it  is  clear  that  the  patron 
may  be  found  entitled  to  the  vacant  stipend,  and  the  heritors  to 
the  profits  of  the  manse  and  glebe,  till  the  presbytery  proceed. 
The  presbytery  is  the  proper  contradictor  in  that  action,  because 
during  a  vacancy,  they  have  a  title  and  interest  to  defend  the  be- 
nefice from  dilapidation. 

It  is  true  that,  in  consequence  of  the  act  64  Geo.  III.  the  Col- 
lectors of  the  Widows'  Fund  also  must  now  be  called  to  try  a  new 
^nd  very  important  question,  whether,  on  a  fair  construction  of 
that  statute,  the  Church  is  entitled  to  apply  to  their  own  patri- 
monial benefit,  stipends  arising  during  a  vacancy  occasioned  by 
their  own  illegal  conduct.  If  that  be  decided  in  the  negative, 
the  presbytery  are  not  only  a  proper  contradictor,  but  the  only 
proper  contradictor. 

All  these  points,  in  so  far  as  the  copripetency  of  this  action  is 
concerned,  I  humbly  conceive,  have  been  clearly  settled  by  a  se- 
ries rerumjudicatarum.  But  there  are  otlier  points  which  have 
not  been  decided,  and  which,  before  the  Act  1834,  could  not 
arise  for  judgment  in  this  Court. 

In  this  case  the  presbytery  have  not  merely  delayed  to  act  on 
the  presentation,  but  they  have  rejected  the  preseutee,  not  in  the 
exercise  of  their  judicial  functions,  but  in  the  exercise  of  a  mi- 
nisterial  function,  giving  obedience  to  the  unwarrantable  act  of 
the  Assembly,  by  which  they  are  prohibited  to  take  on  trial  a 
presentee  vetoed  by  the  male  heads  of  families.  Now  granting 
that  your  Lordships  can  neither  rescind  the  Act  1834,  because 
the  Church  is  independent  both  as  a  legislative  and  a  judicial 
body,  or  even  granting,  which  is  more  doubtful,  that  you  can- 
not decern  the  presbytery  to  proceed  to  trial,  it  is  clear,  at  least, 
in  my  judgment,  that  you  can  make  the  presbytery  responsible 
for  all  the  civil  and  patrimonial  consequences  arising  from  their 
illegal  conduct  in  the  exercise  of  their  ministerial  function.  To 
put  a  case.  The  Court  of  Exchequer  is  a  supreme  court,  and 
as  independent  of  us  as  the  Ecclesiastical  Courts  are.  Suppose  my 
learned  brother  on  the  other  side  of  the  Bench,  sitting  as  Baron 
of  Exchequer,  should  make  an  order  on  the  Presenter  of  Signa- 
tures, that  he  shall  present  no  signature  for  revisal  containing 
the  grant  of  a  patronage  unless  it  be  accom pained  with  a  bond 
from  the  grantee,  that  he  will  never  interfere  with  the  settlement 
of  a  minister,  but  allow  the  benefice  to  be  always  filled  by  vir- 
tue of  a  popular  call  alone.  I  do  not  think  your  Lordships 
could  rescind  that  order,  or  decern  Sir  James  Montgomery  to  pre- 
sent signatures  without  such  a  bond.  But,  if  he  refused  to  pre- 
sent a  signature  in  obedience  to  the  Baron'^s  order,  and  in  conse- 
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quence  a  Crown  Charter  could  not  pass  the  seals,  nor  infeftment 
be  expededy  and  if  the  estate  was  carried  off  by  the  creditors  of 
the  former  proprietor,  would  you,  sitting  here,  or  in  the  Jury 
Court,  hesitate  to  sustain  an  action  of  damages  against  the  pre- 
sentee ?  So  again  we  are  as  independent  of  the  Court  of  Justi- 
ciary as  the  Ecclesiastical  Courts  are  of  us.  But  you  will  recollect 
that,  on  the  6th  July  1692,  when  different  notions  prevailed  both 
of  the  principles  of  political  economy  and  the  powers  of  tliis 
Court,  your  predecessors  made  an  Act  of  Sederunt,  order- 
ing that  no  French  wine  should  be  sold  in  the  city  of  Edinburgh 
at  a  higher  price  that  Is.  ^d.  a  bottle,  and  enjoining  the  ma-, 
gistrates  of  Edinburgh  to  punish  contraveners  by  fine  an^  im- 
prisonment. I  presume  that  act  is  now  in  desuetude.  But 
suppose  that  you  were  to  re-enact  it  to-morrow,  and  a  magis- 
trate of  Edinburgh,  in  obedience  to  your  injunctions,  were  to 
send  to  jail  an  unlucky  wine-merchant  who  had  sold  bis  claret 
at  L.  3  per  dozen,  the  Court  of  Justiciary  could  not  decern  you 
to  expunge  the  act  from  the  books  of  Sederunt;  but  I  scarcely 
think  they  would  doubt  their  power  to  find  a  libel  against  the 
magistrate  for  wrongous  imprisonment  competent  at  the  instance 
of  the  Lord  Advocate,  or  of  the  private  party  with  his  con- 
course ;  and,  if  the  fact  were  proved  by  the  verdict  of  the  jury, 
to  send  the  magistrate  to  the  place  where  he  had  sent  the  wine- 
merchant. 

But  I  shall  put  a  third  case  more  to  the  point  than  either. 
Suppose  the  General  Assembly  in  May  next,  should  pass  an  act 
setting  forth  in  the  preamble,  that  patronage  is  unscriptural,  un- 
warrantable, contrary  to  the  liberties  of  the  Church,  and  offen- 
sive  to  the  people  of  Scotland,  and  enacting  that  every  presby- 
tery should  deprive  of  his  license  any  preacher,  and  depose  from 
his  benefice  any  settled  minister  who  presumed  to  accept  of  a 
presentation  from  a  laic  patron.  The  preamble  of  that  act 
might  be  defended  by  an  appeal  to  the  standards  of  the  Church, 
Books  of  Discipline,  Directories,  Acts  of  Assembly,  and  the 
works  of  ecclesiastical  lawyers  of  undoubted  authority.  Maxims 
to  that  effect  might  be  cited  much  more  direct  and  explicit  than 
any  about  violent  intrusion,  or  the  necessity  of  popular  calls,  and 
susceptible  of  no  modification  or  restriction,  express  or  implied. 
I  shall  read  only  one  from  Pardoy^n,  Book  I.  Tit.  I.  sect.  11. 
three  or  four  years  before  the  10th  of  Anne  was  passed.  *  This 
"  Church  maintains  that  the  patron's  pretended  privilege  of  a 
^^  negative  interest  in  the  call  and  maintenance  of  ministers  is  a 
^^  sinful  and  wrongous  usurpation,  without  warrant  from  the 
**•  word  of  God,  destructive  of  the  true  liberties  and  interest  of 
'^  the  Church,  and  most  scandalously  offensive  to  all  ranks  of 
'^  Christians  therein.     This  is  gathered  from  their  writings  and 
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"  sermons,  and  Act  of  Assembly,  August  4,  1649.'*  Reference 
might  also  be  made  to  the  practice  of  the  Church  both  before 
and  after  the  10th  of  Anne,  and  what  are  now  called  its  purest 
days,  in  which,  as  already  mentioned,  ministers,  I  believe,  were 
deposed,  and  certainly  preachers  ofken  deprived  of  their  license, 
on  the  ground  of  their  accepting  presentations.  Now,  although 
your  Lordships  could  not  rescind  that  act,  if  it  were  to  be  pas- 
sed, I  think  it  impossible  to  maintain  that  you  would  be  bound 
to  allow  a  public  statute,  the  law  of  the  land,  and  the  law  of  the 
Established  Church,  to  be  violated  with  impunity,  and  a  man 
to  be  deprived  of  bread,  or  the  prospect  of  bread,  whose  only 
offen%e  was  that  he  had  acted  under  the  express  sanction  of  an  Act 
of  Parliament.  I  conceive  that  your  Lordships,  in  the  case  sup- 
posed, would  be  entitled  and  bound  to  give  redress  both  to  the 
patron  and  presentee,  by  holding  the  presbytery  who  acted  upon 
it  liable  to  both  ad  id  quod  interest.  I  do  not  think  the  act 
which  I  suppose,  would  oe  a  greater  violation  of  the  10th  of 
Anne,  than  the  existing  act  1834.  The  one  does  indirectly  and 
per  ambages  what  the  other  would  do  directly  and  avowedly. 
There  is  this  difference,  however,  between  them,  that  the  sole 
reason  of  rejection  in  the  latter  case  would  be  specified  and  made 
known  to  all  the  world,  namely,  that  the  party  had  been  guilty 
of  homologating  the  law  of  patronage ;  whereas  under  this  act  it 
is  left  to  the  conjectures  of  the  ignorant,  and  surmises  of  the 
malicious,  to  say  why  the  veto  has  been  interposed.  A  stigma 
is  affixed  to  an  individual,  it  may  be  for  some  mysterious  offence, 
or  some  extraordinary  defect,  which  is  not  explained,  and  which 
must  for  ever  remain  unexplained,  and  in  consequence  the  cha- 
racter and  prospects  of  an  able  and  worthy  man  may  be  blasted 
while  he  lives.  The  rejected  of  Auchterarder  may  be  the  re- 
jected of  every  parish  in  Scotland  to  whom  he  is  offered. 

But,  perhaps,  I  am  now  overstepping  the  limits  which  I  pre- 
scribed to  myself,  in  considering  how  the  Act  1834  may  work  in 
other  cases,  instead  of  how  it  has  worked  in  the  case  of  the  pa- 
tron of  Auchterarder  and  his  presentee.  I  will  therefore  add 
only  a  few  remarks  on  the  shape  and  conclusion  of  the  Summons. 
I  conceive  that  an  action  of  declarator  is  the  competent  and  pro- 
per form  to  try  the  question  which  has  been  raised.  On  this 
point  the  case  of  Unst  and  other  cases  quoted  at  the  bar  are  con- 
clusive, in  which  this  Court  sustained  its  jurisdiction,  and  decern- 
ed in  terms  of  the  declaratory  conclusions  of  the  libel. 

In  some  of  them  also  the  presbytery  was  held  to  be  the  proper 
party,  in  declaring  the  wrong  which  that  court  was  alleged  to  have 
commited,  and  also,  I  conceive,  as  entrusted  with  the  care  of  the 
benefice  during  the  vacancy ; — in  others  the  presbytery  themselves 
were  pursuers. 
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With  regard  to  the  present  Summons,  I  think  it  is  competent 
for  your  Lordships  to  declare,  And  that  you  ought  to  declare, 
that  the  Earl  of  Kinnoull  is  the  undoubted  patron  of  the  parish  ; 
that  the  pursuer,  Robert  Young,  was  legally  presented  to  the 
parish  ;  that  the  presbytery  of  Auchterarder  was  bound  to  take 
trial  of  his  qualifications  ;  and  that  he  was  illegally  rejected  on 
pretence  of  giving  obedience  to  the  Act  1834*,  which  it  was  ultra 
vires  of  the  General  Assembly  to  pass.  With  these  findings,  I 
am  of  opinion  that  the  case  should  be  remitted  to  the  Lord  Or- 
dinary, to  consider  the  petitory  conclusions,  and  to  do  as  he 
shall  see  just.  Some  of  those  petitory  conclusions  are,  I  think, 
clearly  competent ;  in  particular  those  which  relate  to  the  tempo- 
ralities of  the  benefice,  in  so  far  as  the  patron  is  concerned.  On 
the  other  hand,  I  think  the  conclusion  that  the  presentee  should 
be  found  entitled  to  the  stipend,  manse,  and  glebe,  during  the  va- 
cancy, is  incompetent.  He  can  have  no  right  to  the  fruits  of  the 
benefice  until  he  shall  be  inducted.  If  he  had  inserted  a  con- 
clusion for  damages  it  might  perhaps  have  been  sustained.  A 
conclusion  for  damages  at  \he  instance  of  the  patron  might  also 
have  been  competent.  But  upon  that  point,  as  it  is  not  here,  I 
give  no  opinion.  One  of  the  conclusions  is,  that  the  presbytery 
should  be  decerned  to  take  Mr  Young  on  trials.  That  deserves 
further  consideration.  We  have  interdicted  presbyteries  once 
and  again  from  proceeding  to  trials,  and  it  seems  to  follow  a  con» 
verso  that  we  can  ordain  them  to  proceed.  It  seems  also  to  fol- 
low as  a  corollary,  from  the  act  1 0th  Anne,  which  establishesa  civil 
right  in  the  patron  and  presentee,  and  imposes  a  civil  as  well  as 
religious  duty  on  the  presbyteries  to  make  them  effectual. 

With  regard  to  the  execution  competent  to  enforce  our  de- 
crees, thatpointhasbeenexhaustedby  Lord  Mackenzie,  and  I  will 
add  nothing  to  what  he  has  so  admirably  stated. 
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The  Lord  President. — "  Lord  Fullerton.'* 

Lord  Fullerton. — My  Lord  President, — I  wish,  for 
many  reasons,  that  I  could  have  availed  myself  of  the  excuse, 
which,  differently  circumstanced,  I  might  have  had,  for  declining 
to  enter  at  large  into  the  consideration  of  this  question.  For  if 
I  had  been  able  to  adopt  that  view  of  the  case  in  which  all 
of  your  Lordships  who  preceded  me  have  concurred,  I  doubt 
much,  whether  I  should  have  ventured  to  attempt  any  additional 
exposition,  of  the  grounds  on  which  that  view  was  to  be  supported. 
But,  after  bestowing  all  the  attention  on  the  case  which  was  within 
my  power,  and  which  was  due  to  its  importance,  I  have  formed  a 
different  opinion.  I  have  then  no  alternative :  I  feel  it  to  be  ne- 
cessary to  state  fully,  but  as  shortly  as  I  can,  the  grounds  of  that 
opinion  ;  and  I  do  it,  I  confess,  under  the  somewhat  uncomfort- 
able misgiving,  that  there  may  lurk,  unperceived  by  me,  some  de- 
fect in  a  train  of  reasoning,  leading  to  a  conclusion  against  which 
there  is  such  a  formidable  array  of  authority. 

There  are  here  two  questions  which  admit  of  being  kept, 
and  I  think  may  be  beneficially  kept  distinct,  as  has  been  done  by 
the  Judge  who  has  just  delivered  his  opinion ;  though  I  am  in- 
clined to  reverse  the  order  in  which  he  considered  them.  The 
first  regards  the  jurisdiction  of  the  Court  to  entertain  the  purely 
declaratory  conclusions  of  the  summons,  as  directed  against  the 
presbytery  of  Auchterarder,  to  which,  for  the  present  at  least,  the 
inquiry  is  limited.  The  second,  arising,  if  the  former  is  decided 
in  the  affirmative,  is,  whether  those  conclusions  ought  in  law  to  be 
sustained  ? 

The  first  question  is  raised  in  consequence  of  the  unusual  po- 
sition in  which  the  case  has  been  placed,  by  the  course  taken  on 
the  part  of  the  pursuers  in  conducting  it. 
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The  summons  is  founded  on  the  recital  of  the  patron,  Lord 
KinnoulPs,  right  to  present  to  the  Church  of  Auchterarder, — of 
the  acceptance  of  that  presentation,  by  his  presentee,  the  other 
pursuer, — and  of  the  various  proceedings  of  the  presbytery  of 
Auchterarder,  which  terminated  in  his  rejection  ;  from  which  are 
derived  the  conclusions,  being,^r«^,  that  it  ought  to  be  found, 
that  the  presbytery  were  bound  to  make  trial  of  the  qualifications 
of  the  presentee^  and  are  still  bound  to  do  so ;  and  diat,  if  upon 
examination  the  pursuer  is  found  qualified,  ^*  the  said  presbytery 
*^  are  bound  and  astricted  to  receive  and  admit  the  pursuer  as 
*^  minister  of  the  church  and  parish  of  Auchterarder,  according  to 
**  law  ;^ — and  that  the  rejection  of  the  presentee  without  so  mak- 
ing trial,  and  in  respect  of  the  veto  of  the  parisnioners,  was  illegal 
and  injurious  to  the  patrimonial  rights  of  the  pursuer,  and  con- 
trary to  the  provisions  of  the  statute  and  laws  libelled.  2d/y, 
That  it  being  so  found,  and  in  the  event  of  the  presbytery  con- 
tinuing to  refuse  to  discharge  their  duty,  &c.  the  said  Robert 
Young,  pursuer,  ought  to  be  declared  to  have  the  just  and  legal 
right  to  the  stipend.  3(%,  That  the  presbytery  of  Auchterarder, 
and  the  collector  of  the  Widows^  Fund,  ought  to  be  decerned  to 
desist  from  troubling  him  in  the  payment  of  said  stipend,  &c. ;  and, 
4thly^  That  the  various  heritors  should  be  decerned  to  make  pay- 
ment of  the  stipend  to  the  pursuer. 

These  conclusions  seem  to  be  exclusively  applicable  to  the 
rights  of  the  pursuer,  the  presentee ;  and  there  is,  in  addition, 
an  alternative  conclusion  in  favour  of  the  other  pursuer,  the  pa- 
tron, for  having  it  found  and  declared  that  he  had  legally  exer- 
cised his  right  as  patron, — that  the  presbytery  have  illegally  re- 
jected the  presentee, — and  that,  therefore,  the  pursuer,  the  patron, 
"  has  right  to,  and  is  entitled  to  receive  and  retain  the  whole  sti- 
*^  pend  and  emoluments  C  and  then  follows  a  set  of  conclusions 
against  the  presbytery,  the  collector  of  the  Widows^  Fund,  and  the 
heritors,  resembling  those  above-mentioned,  and  applicable  to  this 
alternative  Remand  of  the  stipend  made  by  the  patron. 

Had  either  of  these  sets  of  conclusions,  properly  pecuniary, 
been  insisted  in,  there  could  have  been  no  doubt  of  the  jurisdic- 
tion of  the  Court  to  entertain  the  question;  and,  in  investigating 
it,  to  consider  the  legality  or  illegality  of  the  proceedings  of  the 
presbytery,  in  so  far  as  that  might  be  necessary  to  the  determina* 
tion  of  the  question  of  civil  right, — a  question  which  is  clearly 
within  its  province.  But  when  the  case  came  before  me  in  tfa^ 
Outer-House,  the  pursuers  were  met  on  the  part  of  the  defenders, 
the  presbytery,  by  the  objections,  that  it  was  not  competent 
to  conclude  against  the  presbytery  for  payment  of  stipend, — and 
that,  consequently,  the  pecuniary  conclusions  were  not  pr<^rly 
directed    against   them ;    and,   in    regard   to   the  proper  pecu* 
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niary  conclusions  for  stipend,  &c.  the  defenders  denied  the  title  of 
the  presentee  and  the  patron  to  insist  in  them, — and  maintained^ 
thaty  if  the  leading  declaratory  conclusions  were  intended  as  merely 
introductory  to  the  proper  pecuniary  conclusions,  they  could  not 
be  reached,  until  the  title  or  interest  of  the  pursuers,  in  regard  to 
the  pecuniary  conclusions,  was  sustained.  But  these  pecuniary 
conclusions  certainly  raised  questions  which  could  not  be  assumed, 
without  argument,  in  the  affirmative.  In  the  first  place,  it  is  a 
novel  proposition  that  a  presentee,  without  induction,  is  entitled 
to  the  stipend ;  and,  secondly^  since  the  statute  of  the  54*  th  Geo. 
III.  cap  169,  gives  the  vacant  stipend  to  the  Widows^  Fund, 
there  arises  a  plausible  objection,  to  say  the  least,  against  the  title 
of  the  patron  to  insist  for  the  vacant  stipend.  And  accordingly,  to 
relieve  the  case  of  those  difficulties,  as  it  appeared  to  me,  the  pur- 
suers waived  for  the  time,  insisting  in  these  pecuniary  conclusions, 
and  stood  upon  their  right  to  insist  in  the  leading,  and  merely  de- 
claratory conclusion  of  the  illegality  of  the  proceedings  of  the 
presbytery,  as  directed  solely  against  the  presbytery. 

Now  there  certainly  is  no  incompetency  in  this,  as  a  party 
who  raises  a  summons,  containing  a  conclusion  declaratory  of  a 
right,  and  follows  that  up  by  conclusions  properly  petitory,  does 
not  necessarily  abandon  the  declarator,  by  abandoning  or  waiving, 
for  the  time,  those  petitory  conclusions.  But  then  it  is  equally 
clear  that,  in  any  question  regarding  the  competency  of  the  court 
to  entertain  the  mere  declarator  of  right,  he,  when  he  has  separated 
the  two  sets  of  conclusions,  cannot  seek  any  assistance  from  those 
petitory  conclusions  which  he  has  for  the  time  waived ;  and  that 
the  whole  question  r^arding  the  jcompetency  of  the  declarator  must 
be  treated  as  if  the  summons  contained  no  other  conclusion. 

The  present  question,  then,  must  be  considered  as  purely  one 
with  the  presbytery  of  Auchterarder,  called  as  the  defendefs  in  a 
declarator,  for  having  it  found  and  declared  that  the  presbytery 
have  acted  illegally  in  rejecting  the  presentee,  and  are  still  bound 
to  admit  him.  According  to  the  usual  mode  of  treating  reserved 
points,  the  presbytery,  the  defenders,  are  better  entitled  to  assume 
that  the  petitory  conclusions  will  be  decided  against  the  pursuers, 
than  the  pursuers,  the  parties  who  waive  them,  are  to  assume  that 
they  will  be  decided  in  their  favour.  But  it  is  unnecessary  either 
to  assume  the  one  or  the  other.  The  true  view  to  be  taken  of 
the  case  in  the  position  in  which  the  pursuers  have  placed  it,  is,  that 
the  summons  must  be  treated  as  one  exclusively  declaratory,  and 
exclusively  directed  against  the  presbytery  of  Auchterarder. 

What,  then,  is  the  nature  of  this  declaratory  action.  That  it 
is  purely  declaratory,  when  limited  to  the  first  conclusions  against 
the  presbytery,  is  obvious.— It  contains  no  petitory  conclusions 
of  any  kind.     It  does  not  even  call  upon  your  Lordships  to  decern 
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or  ordain  the  presbytery  to  do  anything,  or  to  abstain  from  doing 
anything.  It  is  limited  to  declaring  what  they  were  bound  to  do, 
and  that  what  they  had  done  was  ill^al.  It  is,  to  be  sure,  a  de- 
clarator of  right,  but  of  what  kind  of  right  ?  Not  a  right  to  the 
stipend,  or  any  other  pecuniary  and  patrimonial  civil  benefit ;  but 
the  right  to  be  admitted  minister  of  the  gospel  in  the  church  of 
Auchterarder,  coupled  with  the  additional  conclusions,  that  the 
presbytery  have  done  wrong  in  rejecting  him  ;  that  the  presbytery 
were  and  are  bound  to  take  the  presentee  on  trials,  and  if  qualified, 
to  admit  him  as  minister  of  the  church  of  Auchterarder,  and  that 
they  acted  illegally  in  rejecting  him. 

In  my  opinion,  then,  the  conclusion  truly  aims  at  the  declarator, 
not  of  a  civil,  but  of  an  ecclesiastical  right,  directed  against  the 
party,  by  whom  that  ecclesiastical  right  is  said  to  have  been  with- 
held. And  this  view  of  the  nature  of  the  summons,  when  so 
limited,  raises  the^r^^  question,  whether  such  an  action,  directed 
solely  and  substantively  against  the  presbytery  of  Auchterarder, 
can  be  entertained  by  this  Court  ? — It  appears  to  me  that  it 
cannot  It  is  true  that  mere  declarators  of  right  are  perfectly 
well  known  in  the  practice  of  our  law,  and  the  competency  of  in- 
sisting in  them  disjoined  from  any  petitory  or  pecuniary  conclu- 
sions, of  which  the  right  sought  to  be  declared  may  form  the  basis, 
is  beyond  the  reach  of  dispute.  But  in  the  general  class  of  cases 
of  that  kind,  the  rights  sought  to  be  declared,  are  mere  civil 
or  secular  rights,  clearly  within  the  jurisdiction  of  the  Court, 
— and  they  are  rights,  in  regard  to  the  granting  or  with- 
holding of  which,  the  defenders  are  clearly  under  a  civil  or 
secular  obligation.  But  the  present  case  is  widely  different. — This 
action,  as  now  insisted  in,  is  directed  against  a  body  of  public 
functionaries,  who  within  their  own  resort,  are.  in  my  opinion,  ab- 
solutely independent  of  your  Lordships ;  and  it  is  brought  for  de- 
claring an  ecclesiastical  right,  a  matter  as  clearly  within  their  own 
resort.  And  this  view  of  the  case  does  not  interfere,  in  the  slight- 
est degree,  with  the  rule  so  ofien  repeated,  that  a  right  of  patron- 
age is  a  civil  right.  That  is  quite  true ;  but,  like  many  other 
principles,  its  apparent  application  to  the  matter  in  dispute  arises 
from  its  undefined  and  unqualified  generality.  It  is  a  civil  right. 
It  may  be  bought  and  sold,  and  litigated  for  in  a  civil  court:  and 
in  regard  to  this  last  quality,  the  presbytery  can  found  nothing  on 
its  ecclesiastical  character,  in  order  to  claim  an  immunity  from 
civil  jurisdiction.  If  the  presbytery  challenge  the  title  of  a  patron, 
his  right  may  be  declared  against  them,  and  if  they  claim  the^tM 
devolutum^  that  claim  may  be  put  down  by  a  civil  action. 

But  if  it  is  meant  to  be  inferred,  that,  because  a  patronage  is  a 
civil  right,  the  various  rights  created  by  its  exercise  are  civil  rights, 
the  proposition  is  erroneous,  as  may  be  easily  seen  by  considering 
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of  what  those  rights  consist.  They  comprehend,  in  the  firstplace, 
a  claim  to  the  emoluments  of  the  living — which  clearly  is  a  mat- 
ter of  civil  right ;  but  further,  they  give  a  claim  to  the  im- 
portant and  sacred  trust  of  thect^ra  animarum  of  the  parish  ;  and 
besides,  in  this  case,  as  in  most  cases  in  Scotland,  where  the  ministe- 
Hum  vagum  is  not  permitted,  they  include  the  claim  to  be  ordain- 
ed minister  of  the  gospel.  Now  these  two  latter  rights,  though 
arising  from  the  exercise  of  the  civil  right  of  patronage,  are  un- 
questionably and  exclusively  spiritual  or  ecclesiastical ;  and  the  cor- 
responding obligations  lying  on  the  functionaries  from  whom  they 
are  sought,  are  of  the  same  character.  But  it  is  these  last  rights,  and 
these  last  obligations  alone,  which  are  sought  to  be  enforced  by  the 
summons  as  now  limited, — the  sole  object  being  to  declare,  that 
the  presbytery  acted  illegally  in  withholding  them,  and  that  they 
are  now  bond  to  grant  them.  The  question  then  is,  can  these 
rights  be  declared  against  the  presbytery  in  a  civil  action  ?  For 
it  will  be  observed  that  at  present  these  rights  are  not  stated  by 
way  of  narrative  or  subsumption,  as  forming  a  link  in  the  chain  of 
reasoning,  in  support  of  any  pecuniary  conclusion.  They  are  di- 
rected substantively  and  exclusively  against  the  presbytery  ;  and 
thus,  in  my  opinion,  can  be  viewed  only  as  an  attempt  to  review  the 
proceedings  of  the  ecclesiastical  body,  in  a  matter  strictly  within 
their  province,  and  beyond  that  of  this  or  any  other  civil  court. 

And  in  other  circumstances,  I  should  hardly  have  thought  it 
necessary  to  guard  against  the  supposition,  that  this  view  in  any 
way  impeaches  the  dependence  of  the  Church  on  the  State ;  a 
point  on  which  we  have  heard  so  much  in  the  course  of  the  argu- 
ment. It  was  admitted  on  the  part  of  the  defenders,  and  indeed 
cannot  be  reasonably  denied,  that,  however  high  and  superior  to 
all  earthly  jurisdiction,  the  church  in  the  spiritual  sense  may  be, 
still  the  Church  as  an  establishment, — as  a  privileged  and  endow- 
ed Church,  owes  its  institution  to  the  State,  and  is  the  creature  of 
the  law  of  the  land.  In  that  particular  the  Church  and  its  courts 
stand  exactly  on  the  same  footing  as  the  civil  courts,  which  draw 
their  jurisdiction  from  the  same  source.  But  what  is  gained  by 
that  admission  in  relation  to  the  present  question  ? — Surely  it 
does  not  warrant  the  conclusion,  that  when  the  Church  Courts  go 
wrong  in  the  exercise  of  their  ecclesiastical  functions,  the  Civil 
Courts  are  entitled  to  set  them  right,  and  either  to  compel  or 
to  recall  the  exercise  of  the  powers,  with  which  the  State  has  entrust- 
ed them.  It  does  not  and  cannot  follow  from  the  circumstance  of 
the  church  being,  as  an  establishment,  subject  to  the  Legislature, 
that  either  the  Church  or  the  Church  Courts  are  subject  to  the 
Court  of  Session.  The  answer  to  such  a  pretension  is  obvious — 
that,  by  the  laws  of  the  State,  each  class  of  courts  has  its  proper 
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sphere,  which  the  other  is  not  entitled  to  invade ;  although  within 
that  sphere,  it  may  happen,  God  knows,  that  both  the  one  and 
the  other  may  go  far  enough  wrong,  and  may  do  so  without  any 
other  remedy,  than  that  afforded  by  the  voice  of  public  opinion,  or 
the  interference  of  the  Legislature. 

It  may  be,  that,  in  some  systems,  one  supreme  court  has  juris- 
diction over  all  the  subordinate  judicatories,  to  which  the  discus- 
sion of  the  different  descriptions  of  rights  and  other  subjects  of  ju- 
dicial decision  are  entrusted.  The  policy  of  this  country  has  been 
different.  It  is  quite  well  known  that  there  are  various  courts, 
each  supreme  in  ite  own  province,  and  within  which  none  of  the 
others  is  entitled  to  intrude,  either  cumulatively  or  by  a  power  of  re- 
view. Of  these  I  must  consider  the  ecclesiastical  judicatories  of 
this  country  to  form  a  class,  just  as  independent  within  their  own 
department,  as  the  Court  of  Session,  as  the  Court  of  Exchequer, 
or  the  Court  of  Justiciary .  The  notion  that,  but  for  the  superintend- 
ence of  the  civil  court,  great  wrong  may  be  done  without  a  remedy, 
appears  to  me  to  be  little  better  than  a  delusion.  In  one  sense  there 
mustalwaysexistthepossibility  of  a  wrong  without  a  remedy,  as  long 
as  there  exists  a  possibility  of  error,  of  precipitancy,  or  of  prejudice 
in  the  individuals  of  whom  all  courts  are  composed.  Accumulate 
check  upon  check,  and  appeal  upon  appeal,  the  last  and  only  se-> 
curity  must  be,  in  the  enlightenment  and  conscience  of  the  su- 
preme judge  or  judges,  acting  in  the  face  of  the  country,  and  sub- 
ject  to  the  control  of  the  Legislature.  When  it  is  found  that  one 
part  of  the  complicated  judicial  machinery  is  so  deranged  as  to 
jar  with  and  impede  the  rest,  measures  may  be  taken,  and  no  doubt 
will  be  taken,  to  remedy  the  evil ;  but  until  that  be  done,  the  diffe- 
rent courts  of  co-ordinate  jurisdiction  must  be  confined  to  their  pro- 
per limits.  Ecclesiastical  jurisdiction  must  be  kept  distinct  ft'om 
civil  or  secular ;  and  while  that  distinction  exists,  I  am  not  en- 
titled to  assume  that  the  control  of  the  one  by  the  other,  is  demanded 
by  the  necessity  of  the  case,  and  thus,  reversing  the  ailcient  error, 
to  provide  against  the  possible  fallibility  of  the  Church,  by  the  sup- 
posed infallibility  of  the  Court  of  Session,  or  any  other  civil  court 

And  it  will  be  found,  that  the  words  in  the  Act  159^,  if  that 
act  can  be  considered  as  in  terminia  in  force,  of  which  I  have 
great  doubts,  leaves  the  matter  just  where  it  stood.  That  was 
an  act  for  regulating  the  powers  and  duties  of  the  Church  judica- 
tories; and  of  course  it  must  beheld  to  be,  accordingto  the  sense  of  it 
entertained  by  those  judicatories,  theruleof  theirprocedure.  But  that 
is  immaterial  in  the  present  discussion,  because  theact  certainly  con- ' 
tains  nothing  empowering  any  other  judicatory  to  inquire  into  andde- 
termine,  how  far  those  rules  have  been  rightly  construed  and  duly 
observed.   Just  suppose  an  act  passed  to  regulate  the  Court  of  Jus- 
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ticiary,  or  the  Court  of  Exchequer,  binding  or  astricting  them 
to  do  or  to  abstain  from  doing  certain  things.  It  is  quite  possible, 
that  very  important  civil  rights  might  depend  on  their  obedience 
to  those  enactments.  But  it  never  could  follow,  from  the  existence 
of  the  obligation  so  enacted,  that  it  could  be  directly  enforced  in 
the  Court  of  Session,  by  a  declarator  against  the  functionaries  who 
were  charged  with  disobeying  the  enactment.  The  question  in  all 
such  cases  must  be,  not  whether  there  is  a  right  and  obligation, 
but  whether  the  right  or  obligation  be  such  as  to  fall  within  the 
resort  of  the  Court  before  whom  the  action  is  brought  ? 

Neither  is  there  the  slightest  ground  for  alarm,  that  this  prin- 
ciple ever  can  place  the  civil  rights  of  parties  at  the  discretion  of 
an  ecclesiastical  jurisdiction.  For  whenever  a  question  of  civil  or  pa« 
trimonial  right  does  arise,  the  case  is  necessarily  brought  within  the 
province  of  the  civil  courts, — and  in  order  to  the  giving  or  refusing 
redress  for  the  alleged  wrong,  those  courts  will  unquestionably  be 
entitled  to  judge  of  the  legality  of  the  whole  proceedings  which 
led  to  the  result  complained  of,— and,  in  the  course  of  that  in- 
quiry,  to  determine  whether,  and  how  far,  the  ecclesiastical  courts 
may  have  gone  wrong  in  matters  on  which  their  opinions  is  not 
absolutely  conclusive.  Thus,  when  the  petitory  conclusions  of  the 
present  action  come  to  be  insisted  in, — and  when  it  shall  be  found 
that  those  petitory  conclusions  in  any  way  depend  on  the  legality 
or  illegaUty  of  the  rejection  of  the  presentee,  your  Lordships  will 
be  clearly  entitled  to  exercise  a  sound  judgment  on  all  those  points, 
of  which  the  determination  is  essential  to  the  extrication  of  the 
question  of  civil  right.  But,  taking  the  declaratory  conclusions, 
as  now  insisted  on,  and  stripped  of  those  or  of  any  other  pecuniary 
consequences,  and  calling  upon  your  Lordships  to  find  that  the 
Presbytery  of  Auchterarder,  an  ecclesiastical  body,  have  done 
wrong  in  refusing  the  presentee  an  ecclesiastical  right,  viz.  the 
cure  of  souls,  and  ordination  as  the  minister  of  Auchterarder,  I 
consider  the  case  to  be  clearly  beyond  our  province.  This  dis- 
tinction is  so  perfectly  well  understood  in  practice,  that  I  could 
have  hardly  anticipated  the  necessity  of  illustrating  it.  It  has  fre- 
quently h2q)pened,  that  questions  of  civil  or  patrimonial  right  arise, 
which  involve  in  the  train  of  reasoning  necessary  to  resolve  them, 
points  which  have  been  adjudicated,  but  to  a  diiFerent  effect,  in 
other  tribunals.  Then  arises  the  opportunity  for  the  operation  of 
that  safeguard  against  the  illegal  encroachments  upon  civil  rights 
if  attempted  by  other  tribunals.  Your  Lordships,  then^  are  not 
bound  to  take  the  law  on  those  matters  from  those  other  tribunals, 
but,  acting  upon  your  own  lights,  to  determine  every  point  necessary 
as  the  means  for  reaching  that  conclusion  which  is  undeniably  within 
your  own  j  urisdiction.  The  legality  of  the  resolutions  of  a  branch  of 
the  Legislature, — ^pointsof  peerage,— questions  of  ecclesiastical  law. 
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which  ihe  presbytery  were  the  proper  parties.  But,  according  to 
the  report  of  Lord  Monboddo^  **  there  were  still  two  other  con- 
^^  elusions  that  the  Court  would  noi  meddle  with  ;  one,  that  the 
*^  patron  was  entitled  to  the  stipend,  which  the  Court  thought 
^*  could  not  be  declared  against  the  presbytery ;  and  the  other^ 
*^  that  the  presbytery  ought  to  be  discharged  to  moderate  a  CaU^ 
*'  or  settle  any  other  man^  because  that  was  interfering  with  the 
*^  power  of  ordination^  or  the  iiUemal  poiicy  of  the  Churchy  with 
*'  which  the  Lords  thought  they  had  nothing  to  do."^  This  is  a 
much  stronger  case  than  the  present.  In  the  case  of  Lanark,  the 
judgment  of  the  House  of  Lords,  reversing  that  of  the  Court  of 
Session,  was  on  a  competition  for  the  stipend,  between  the  Crown, 
found  to  be  true  patron,  and  the  incumbent  settled  on  a  presen- 
tation from  another  party,  whose  right  to  present  had  ultimately 
been  rejected.  Lady  Forbes^s  case  was  another,  of  a  claim  for  sti* 
pend,  in  which  it  was  found  that  the  incumbent  settled  on  presenta- 
tion  of  pretended  patron,  whose  right  had  been  found  bad,  could 
not  claim  stipend  against  the  true  patron.  The  case  of  Lord 
Dundas  was  one  regarding  the  jtis  devolutum^  between  Lord 
Dundas  and  the  presbytery  ;  and  although  the  declarator  there, 
seems  to  have  originally  embraced  conclusions,  resembling  those 
now  under  consideration,  it  was,  I  think,  shown  satisfactorily 
by  the  Solicitor-General,  that  those  conclusions  were  departed 
from,  and  that  the  judgment  ultimately  pronounced  was  confined 
to  the  point  of  civil  right 

In  the  case  of  Kiltarlity,  an  interdict  was  granted  against  the 
presbytery  proceeding  under  a  particular  presentation.  But  there 
the  only  matter  in  dispute  was  the  presentation,  viewed  in  the  light 
of  a  eivil  right — the  right  of  the  patron  in  the  particular  case  to 
exercise  his  power.  It  was  in  substance  an  interdict  against  the 
presbytery  receiving  or  acting  in  resp^t  of  a  particular  presentation ; 
just  raising  the  question,  which  might  have  been  competently  raised 
in  the  form  of  a  declarator,  without  any  interference  with  the  proper 
ecclesiastical  power  of  the  presbytery,  viz.  whether  the  patron  had, 
in  the  circumstances  of  the  case,  a  power  to  present  or  not 

It  is  true  that  in  all  or  the  greater  part  of  these  cases,  preten- 
sions were  advanced  by  the  presbytery,  to  which  the  Court  did  not 
listen  ;  viz.  that  even  in  the  discussion  of  the  points  of  civil  right, 
the  legality  or  illegality  of  the  proceedings  could  not  be  challeng*- 
ed,  and  that  the  judgments  of  the  Ecclesiastical  Court  were  to  be 
held  final  and  conclusive.  Carried  to  that  extent  their  arguments 
were  unsuccessful.  It  was  found,  as  it  appears  to  me  justly  found, 
thatthis  Court  was  entitled,  in  determining  the  matter  clearly  with- 
in their  own  jurisdiction,  to  inquire  into  the  legality  of  the  proceed- 
ings of  the  Church  Courts.  But  nothing  in  those  cases  gives  any  sup- 
port to  the  notion,  that,  without  raising  any  question  of  civil  or  pa- 
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trimonial  right,  the  judgments  of  the  Church  Courts  could  be  re- 
viewed in  the  form  of  a  declarator. 

One  of  those  cases,  then,  that  of  Dunse,  is,  according  to  the  re- 
port of  Lord  Monboddo,  of  which  I  see  no  reason  to  question  the 
accuracy,  a  decision  directly  against  the  jurisdiction  which  your 
Lordships  are,  in  the  present  case,  called  upon  by  the  pursuers  to 
exercise.  And  in  the  leading  case,  that  of  Auchtermuchty,  the 
judgment  of  the  Court,  sustaining  the  competency  of  cognoscing 
and  determining  upon  the  legality  of  the  admission  of  ministers, 
is  carefully  put  upon  a  principle,  which,  so  far  from  being  appli- 
cable to,  is  exclusive  of  the  present.  Accordingly,  the  nega^ 
tive  inferences  to  be  drawn  from  many  of  these  decisions,  are  as 
strong  evidence  of  the  concurring  opinion  of  the  Bench,  and  the 
Bar,  and  the  country,  of  the  incompetency  of  proceedings  like  the 
present,  as  if  they  had  been  embodied  in  express  judgments.  No- 
thing can  well  be  conceived  more  inexpedient  and  more  injurious 
to  the  just  interests  of  all  parties,  than  the  situation  in  which  mat- 
ters were  left,  by  the  decision  of  such  cases  as  those  of  Auchter- 
muchty, Culross,  Lanark,  and  others  : — The  patron,  left  to 
draw  the  stipend,  to  be  applied  to  pious  uses, — the  incumbent, 
serving  the  cure,  left  unendowed,— and  the  presentee,  whose  legal 
rights  were  recognized  by  the  judgments,  left  deprived  of  the  si- 
tuation and  the  emoluments  to  which  be  was  entitled.  Such  a 
state  of  matters  could  not  have  been  allowed  to  remain,  if  it  had 
been  supposed  that  any  remedy  was  possible.  But  the  remedy  was 
easily  attainable,  according  to  the  principles  maintained  in  the  pre- 
sent action.  For  although  a  presbytery  might  not,  perhaps,  have 
thought  themselves  authorized  to  recall  the  ordination  of  the  in- 
cumbents who  were  settled  in  the  different  parishes,  they  unques- 
tionably had  the  right  to  recall  their  settlements  as  the  ministers  of 
those  parishes.  The  commission  did  so  in  the  case  of  Auchter- 
muchty, in  regard  to  the  presentee,  though  that  judgment  was 
afterwards  reversed  by  the  General  Assembly.  Now  if  the  Church 
courts  have  the  power,  as  they  unquestionably  have,  to  reverse  the 
settlements ;  and  if  there  had  been  the  slightest  notion  that,  in  the 
exercise  of  those  powers,  they  could  be  controlled  or  dictated  to  by 
the  civil  courts,  there  cannot  be  a  doubt  that  the  attempt  would 
have  been  made.  Every  circumstance  upon  which  the  jurisdiction 
can  be  maintained  in  the  present  cases,  concurred  there.  There 
was  the  violation  of  the  rights  of  the  patron, — the  illegality  of  the 
settlement  of  the  incumbent,' — and  the  manifest  injury  to  the  pa- 
trimonial right  of  the  legal  presentee ;  while  the  conclusion,  name- 
ly, the  divestiture  of  the  incumbent  illegally  settled,  was  just  as 
much  within  the  powers  of  the  Church  Court,  although  not  more' 
specially  limited  to  their  jurisdiction,  than  their  refusal  to  admits 
being  the  point  in  dispute  in  the  present  proceedings.   Upon  con- 
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sidering  the  import,  then,  of  these  various  cases,  I  think,  while 
that  of  Dunse  is  a  case  strictly  in  point,  the  whole  inferences  fairly 
deducible  from  the  others  are  directly  adverse  to  the  competency  of 
the  declaratory  conclusions,  as  now  insisted  in. 

In  regard  to  the  cases  of  schoolmasters  under  the  act  of  the 
43  George  III.  they  proceed  on  a  totally  diiFerent  principle. 

By  the  Act  1693,  confirming  various  prior  statutes,  the  power 
of  examining,  judging  of,  and  censuring  schoolmasters,  was  com- 
mitted to  the  presbytery  of  the  bounds.  In  the  case  of  Bothwell 
it  was  found  that,  by  those  statutes,  schoohnasters  were  rendered 
exclusively  amenable  in  the  matter  of  qualification,  &c.  to  the 
Church  Courts,  and  that,  consequently,  the  appeal  from  the  presby- 
tery lay,  not  to  the  Court  of  Session,  but  to  the  Supreme  Church 
Courts.  Afterwards,  by  the  43  George  1 1 1.,  a  power  wasconferred  on 
the  presbyteries,  to  judge  in  the  censure  and  deprivation  of  school- 
masters, without  appeal  either  to  the  ecclesiastical  or  civil  courts ; 
and,  in  the  cases  referred  to  by  the  pursuer,  it  has  been  found,  that, 
in  the  event  of  the  presbyteries  exceeding,  or  failing  to  exercise,  the 
powers  thus  conferred  upon  them,  the  Court  of  Session  was  entit- 
led, not  to  review  their  judgments  on  the  merits,  but  to  annul 
those  judgments,  in  respect  of  the  violation  of  the  conditions,  ex- 
pressed or  implied  in  the  statute.  On  these  decisions  it  is  enough 
to  observe,  that  the  appointment  or  deprivation  of  a  schoolmaster 
is  not  properly,  nor  intrinsically,  a  matter  of  ecclesiastical  dis- 
cipline or  order,  like  the  ordination  or  deprivation  of  a  minister. 
It  is  only  from  considerations  of  expediency,  that  the  statutes  sub- 
jected persons  in  that  capacity  to  the  control  or  jurisdiction  of 
the  Church  Courts ;  so  that,  properly  speaking,  the  office  of  a 
schoolmaster,  to  which  certain  emoluments  are  attached,  is  not  by 
any  inherent  quality  beyond  the  jurisdiction  of  the  civil  courts. 
And,  consequently,  when,  by  a  special  statute,  the  appeal  to  the  Su- 
preme Ecclesiastical  Court  was  taken  away,  but  taken  away  on 
conditions  either  expressed  or  implied  in  the  statute,  there  was 
held  to  be  no  incompetency  in  the  Supreme  Court,  the  only  Court 
which  could  apply  a  remedy,  applying  the  only  remedy  which 
could  be  applied,  by  setting  aside  the  judgments  pronounced  in 
breach  of  those  conditions,  but  cautiously  abstaining  from  any  in- 
terference with  the  merits  of  each  particular  case. 

It  is  clear  that  the  principle  upon  which,  in  these  last  cases,  the 
jurisdiction  of  the  Court  was  sustained,  cannot  possibly  apply  to  the 
present.  And,  indeed,  it  would  be  utterly  impossible  so  to  apply 
it,  without  at  once  asserting  the  unqualified  right  of  your  Lord- 
ships to  review,  even  in  ecclesiastical  matters,  the  judgment  and 
"procedure  of  the  ecclesiastical  courts.  If  it  be  enough  to  state,  as 
is  done  in  this  summons,   that  such  procedure  is  injurious   to 
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the  patrimonial  rights  of  property,  there  is  hardly  any  one  step 
which  can  be  taken,  which  does  not,  indirectly  or  consequentially, 
aiFect  those  rights.      The  refusal  of  a  presbytery  to  admit  to  a 
living  is,  certainly,  not  more  injurious,  than  the  divestiture  of  the 
party  after  he  has  been  admitted.      But  it  cannot  be  maintained 
that,  upon  that  ground,  your  Lordships  could  directly  review  a 
sentence  of  deposition ;  and  it  could  not  stop  there.     Upon  the 
very  same  ground,  your  Lordships  might  be  called  upon  to  find 
that  a  presbytery  had  done  wrong,  not  only  in  deposing  a  clergy- 
man, but  in  refusing  to  loose  him  from  one  parish,  in  order  that 
he  might  accept  a  presentation  to  another  and  a  better  living ; . 
or  in  refusing  to  take  a  party  on  trials,  with  a  view  to  a  license. 
In  all  those  cases,  a  possible  or  consequential  patrimonial  loss  is  just 
as  clear  as  in  the  present.    And  in  both  of  the  latter,  the  effect  might 
be,  just  as  much  as  it  is  here,  to  narrow  the  right  of  the  patron, 
by  excluding  the  individual  on  whom  he  wished  to  confer  the 
church.      The  answer   to   all  such   attempts  is, — and  I    think 
equally  good  here, — that  the  right  sought  to  be  declared  is  truly  an 
ecclesiastical  right,  and  that  such  actions  are  just  attempts  to  re- 
view or  control  the  judgments  or  actings  of  independent  tribunals 
in  matters  clearly  within  their  own  resort. 

I  think  this  incompetent,  and,  in  so  far  as  the  defenders,  the  pres- 
bytery, are  concerned,  most  unreasonable  and  unjust,  inasmuch  as 
it  forces  them  into  court  to  defend,  not  merely  the  propriety  or 
legality  of  their  own  procedure,  but  that  of  a  law  of  the  church  to 
which,  whatever  be  its  merits,  they  are  bound  to  yield  obedience. 
They  are  called  upon  to  submit  to  a  judgment  finding  them  wrong, 
for  doing  that  which,  if  they  had  refused  to  do,  censure,  and  even 
the  infliction  of  higher  penalties,  by  superior  ecclesiastical  courts, 
must  have  been  the  consequence.  I  think  this  is  a  hardship  which 
these  reverend  gentlemen  ought  not  to  have  been  subjected 
to.  They  claim  no  civil  right  whatever  in  competition  with 
these  pursuers.  Nay  the  pursuers  do  not  demand  the  esta- 
blishment of  any  civil  right  against  the  presbytery.  There 
is  no  conclusion  regarding  the  jus  devolutum  in  the  sum- 
mons, nor  regarding  any  other  civil  right,  which  the  presbytery 
might  possibly  claim,  but  which  they  might,  at  the  same  time, 
have  an  opportunity  of  abandoning  if  they  thought  proper.  But 
they,  the  members  of  an  independent  court,  are  called  upon  to  de- 
fend the  legality  of  their  procedure,  a  course  for  which  I  can  see 
no  authority  in  our  practice.  And  in  this  view,  the  petitory  con- 
clusions for  the  present  waived,  only  serve  to  render  the  incompe- 
tency and  uselessness  of  the  declaratory  conclusion  against  the 
presbytery  more  glaring.  When  the  proposition,  that  the  proceed- 
ings of  the  presbytery  were  illegal,  is  put  as  an  element  of  the 
argument  leading  to  the  proper  petitory    or   pecuniary   conclu- 
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sions  against  the  heritors  and  the  trastees  of  the  Widows^  Fund,  it 
is  consistent  enough.  But  when  the  summons  is  split  into  two  dis- 
tinct parts,  the  declaratory  conclusions  against  the  presbytery,  and 
the  petitory  conclusions  against  the  others,  the  one  part  of  it  is  ab- 
solutely contradictory  to  the  other.  The  first  declaratory  conclusion 
is,  that  the  rejection  by  the  presbytery  is  injurious  to  the  pursuer^s 
patrimonial  interests.  That  being  found,  what  is  the  result, — 
that^  if  the  presbjftery  continue  to  refuse  to  induct  tke  pursuer^  he 
shall  still  have  a  right  to  the  stipetid  and  whole  other  emoluments 
if  the  living.  Now,  if  this  be  so,  where  is  the  sense  of  any  decla- 
ratory conclusion  as  to  illegality  against  the  presbytery  ?  That 
point  evidently  ought  to  be  tried,  not  in  an  action  against  the  pres- 
bytery, but  between  the  presentee,  the  heritors,  and  the  Widows^ 
Fund.  The  legality  of  the  proceedings  may*  ad  hunt  effectuWy  as 
in  the  case  of  Auchtermuchty,  be  questioned  in  that  discussion;  but 
that  affords  no  ground  for  a  special  declaratory  conclusion  against 
the  presbytery  as  parties.  Nay,  it  is  absolutely  fatal  to  any  such 
conclusion.  For  that  conclusion  is  bottomed  on  the  subsumption, 
that  the  rejection  was  prejudicial  to  the  patrimonial  interests  of  the 
pursuer ;  while  the  pecuniary  conclusion  is,  that  his  patrimonial  in- 
terests are  no  way  affected  by  the  judgments  of  the  presbytery,  as 
he  claims  right  independently  altogether,  or  rather  in  defiance  of 
that  judgment,  to  the  full  emoluments  of  the  benefice. 

In  these  circumstances,  then,  I  think  the  declaratory  conclusion 
against  the  presbytery  cannot  be  sustained,  and  that  the  summons, 
in  so  far  as  regards  the  substantive  declaratory  conclusion  agaiost 
the  presbytery,  ought  to  be  dismissed,  reserving  to  the  pursuers 
their  right  to  question  the  legality  of  the  procedure,  ad  hunc 
effectum^  viz.  in  discussing  the  pecuniary  conclusions  of  this  or  any 
other  summons  which  the  pursuers  may  raise. 

I  have  said  so  much  on  this  point,  because  I  think  it  is 
of  the  utmost  importance  to  observe,  with  the  greatest  scru- 
pulosity, the  limits  of  our  own  jurisdiction  in  competition  with 
that  of  other  tribunals,  ^- and  to  abstain  most  cautiously 
from  all  pretensions  leading  to  a  collision  in  relation  to  mat- 
ters, on  which  every  collision  is  to  be  deprecated,  and  in  which, 
it  appears  to  me,  collision  is  to  be  easily  avoided.  Not,  indeed, 
collision  of  opinion,  for  that  may  be  unavoidable.  When  ques- 
tions of  civil  right  arise,  involving  the  legality  of  that  procedure, 
your  Lordships  must  judge  of  it,— and,  in  judging  of  it,  may  take 
B  view  different  from  that  of  the  church  courts.  But  collision  of 
jurisdiction  is  a  different  thing.  That  can  be  easily  prevented,  by 
the  simple  course  of  confining  ourselves  to  the  decision  of  points 
of  civil  and  patrimonial  right,  and  leaving  unquestioned,  uncan- 
vassed,  and  undecided,  the  legality  or  illegality  of  the  proceedings 
of  an  independent  jurisdicton,  until  such  points  are  raised  in  that 
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form,  vix.  as  involved  in  questions  of  civil  right,  which  is  indis- 
pensable to  bring  them  competently  within  our  cognizance. 

But  while  this  is  the  opinion  which  I  have  formed  on  the  point 
of  jurisdiction,  I  am  unfortunately  not  relieved  from  the  necessity 
of  proceeding,  as  that  opinion  is  at  variance  with  that  of  the  majo- 
rity of  the  Court.  Then  what  may  be  called  the  merits  will  remain 
to  be  considered,  viz.  whether,  holding  the  jurisdiction  to  be  esta- 
blished, the  proceedings  of  the  presbytery  were  illegal,  meaning  by 
that  term,  an  infringement  of  the  civil  rights  of  the  patron  and 
presentee.  That  they  were  legal,  according  to  the  law  of  the 
Church,  is  undoubted.  They  were  exactly  agreeable  to  the  gene- 
ral enactments  of  the  Church,  passed  in  its  legislative  capacity, — 
and,  besides,  they  were  warranted  by  the  order  of  the  General  As- 
sembly, in  their  judicial  character,  and  the  decision  of  the  dOth 
of  May  1835,  "  Remitting  to  the  presbytery  to  proceed  farther 
**  in  the  matter ^  in  terms  (rfthe  interim  acts  of  the  last  Assembly, "* 
Were  these  proceedings,  then,  had  by  the  presbytery  in  this  case, 
infringements  of  the  civil  rights  of  the  pursuer  or  not  ?  Did  they 
or  did  they  not  exceed  the  powers  vested  in  the  presbytery,  in  re- 
gard to  the  admission  or  ordination  of  ministers,  and  do  they  war- 
rant the  declaratory  conclusions  which  are  now  sought  for  by  the 
pursuers. 

But,  in  canvassing  these  questions,  we  must  examine  par- 
ticularly what  was  actually  done  by  the  presbytery  in  this 
particular  case;  and  what  the  pursuer  maintains  they  are 
bound  to  do.  For  I  think  we  are  not  entitled,  and  not  cal- 
led upon  to  discuss,  the  general  merits  of  the  declaratory  enact- 
ments, and  the  accompanying  regulations  of  the  General  As- 
sembly. We  are  not  considering  the  Act  of  the  Assembly,  but  the 
special  procedure  of  the  presbytery  with  relation  to  this  particular 
case,  and  the  special  conclusion  of  this  particular  summons ;— a 
distinction  which  has  been  lost  sight  of  in  the  course  of  the  argu- 
ment. Indeed,  so  completely  has  this  been  the  case,  that, 
if  we  did  not  keep  the  summons  steadily  in  view^  if  we  were 
to  regard  merely  the  argument,  one  might  be  led  to  imagine 
that  this  was  not  an  action  against  the  presbytery  of  Auch«* 
terarder,  for  revising  to  admit  the  presentee,  but  an  action 
against  the  General  Assembly,  for  having  passed  an  illegal  enact- 
ment. And  this  is  the  more  extraordinary,  as  in  this  particular,  the 
summons  is  singularly  guarded  and  explicit.  Neither  there  nor  in 
any  of  the  pleas  inlaw  for  either  party,  is  there,  as  far  as  I  can  see, 
any  mention  of  the  act  of  Assembly.  The  action  is  laid,  and  pro- 
perly laid,  on  the  specific  acts  which  were  done  by  the  presbytery ; 
and,  in  relation  to  the  particular  view  which  I  take  of  this  part  of 
•the  case,  it  is  of  importance  to  consider,  Xst^  The  procedure  which 
was  actually  had ;  9dhf^  The  particular  grounds  upon  which  illcga- 
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lity  18  charged  against  that  procedure  ;  and,  Sdlt/,  The  particular 
conclusions  which  are  drawn  from  these  premises. 

In  the  JirH  place,  then,  as  to  the  procedure,  the  presentation 
was  sustained,  in  so  far  as  any  presentation  ever  is  sustained,  ytz. 
to  the  effect  of  appointing  the  Call  to  be  moderated  in,  so 
that  there  is  no  question  regarding  the  right  to  the  patro- 
nage. The  next  step  was  giving  the  necessary  intimations 
of  the  days  on  which  the  presentee  was  to  preach,-^and  the  Sd  of 
December  was  appointed  to  moderate  in  a  Call,  in  the  usual  way, 
to  Mr  Young  to  be  minister  of  that  parish.  On  the  day  appoint- 
ed, (*^d  December,)  there  was  produced  and  read  a  Call  to  Mr  Ro- 
bert Young,  and  this  Call  was  signed  by  Mr  Lorimer  for  the  Earl 
of  Kinnoull,  and  by  Michael  Todd  and  Peter  Clark,  heads  of  fa- 
milietJ.  The  presbytery  then  proceeded,  in  terms  of  the  third  re- 
gulation of  the  interim  act  of  the  last  Assembly,  anent  Calls,  to 
give  an  opportunity  to  male  heads  of  families  to  give  in  special  ob- 
jections or  dissents  from  the  Call.  No  special  objections  were 
given  in.  1' he  presbytery  then,  in  confonnity  with  the  regulation 
of  the  act  of  Assembly,  proceeded  to  afford  an  opportunity  to  the 
male  heads  of  families  whose  names  stand  upon  the  roll,  to  give  in 
dissents  from  the  Call  and  settlement  of  Mr  Robert  Youngs  as  mU' 
msfer  of  the  Parish. 

Various  persons  then  standing  on  the  roll  gave  in  dissents, 
amounting  to  287  out  of  330.  Another  meeting  then  was  held  on 
mth  December  1834,  for  the  purpose  of  ascertaining  whether  or 
not  the  major  part  of  the  persons  on  the  roll,  and  who  dissented, 
do  still  adhere  to  their  dissents,  and  no  dissents  were  withdrawn, — 
and  the  presbytery  found,  in  terms  of  the  regulations,  that  there 
h  a  majority  of  persons  on  the  roll  who  still  dissent.  At  the  same 
time  a  motion  was  made,  that  the  Call  to  Mr  Young  should  be 
taken  into  consideration,  and  should  be  held  not  a  good  or  suffi- 
cient call,  in  respect  it  was  only  signed  by  three  individuals,  and 
only  two  members  of  the  congregation.  This  motion  was  rejected 
as  being  incompetent  at  this  stage  of  the  business  ;  and,  oh  account 
of  certain  appeal^  having  been  taken  against  their  proceedings  to 
the  synod,  ^^  the  presbytery  sist  procedure  in  this  case  till  they 
''  learn  how  thi&se  appeals  are  disposed  of.^  When  these  appeals, 
into  the  details  of  which  it  is  unnecessary  to  enter,  were  disposed 
of,  the  presbytery,  on  the  7th  July  1835,  proceeded  agreeably  to 
the  remit  from  the  General  Assembly ;  and  in  terms  of  the  inte- 
rim acts  of  the  last  Assembly,  and,  in  obedience  of  the  14th  article 
of  the  regulations,  they  rejected  Mr  Young,  **  so  far  as  regards  the 
'^  particular  presentation,  and  the  occasion  of  that  vacancy  in  the 
*«  parish." 

The  rejection,  then,  took  place. in  terms  of  the  acts  and  regu- 
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lations  of  the  Assembly ;  and  there  seems  to  me  to  be  no  difficulty 
in  determining  the  true  principle  and  ground  of  that  rejection. 
The  Act  of  Assembly  of  May  31,  1834,  is  termed,  an  Interim 
Act  on  Galls ;  and  the  regulations  are  embodied  in  another  interim 
act,  of  2d  June,  for  carrying  the  preceding  declaratory  enactment 
of  the  31st  of  May  into*  effect.  These  regulations  provide  for  two 
cases,  \8ty  That  of  special  objections  being  given  in ;  which  ob« 
jections,  if  they  are  ultimately  sustained,  arc,  by  the  6th  article^ 
declared  to  be  the  ground  of  a  finding,  that  the  presentee  is  not 
qualified.  Mly^  In  the  event  of  no  special  objections  being  given 
in,  dissents  may  be  given  in,  without  reasons,  by  the  heads  of  fa- 
milies. The  direction  applicable  to  the  case  of  the  number  of 
dissents,  not  amounting  to  a  majority  of  the  persons  on  the  roll, 
is  contained  in  the  ISth  article.  The  provision  for  the  other 
event,  viz.  the  majority  of  the  persons  on  the  roll  maintaining  their 
dissent,  is  in  the  14th  article. 

Now  the  expressions  used  in  these  two  articles  are  not  quite 
co-relative : — By  the  l^th  article  it  is  provided,  that,  if  there  is 
not  a  majority  of  the  heads  of  families  dissenting,  the  presbytery 
shall  sustain  the  Call ;  and  in  the  other  case,  of  a  majority  of 
heads  of  families  dissenting,  it  is  declared,  they  shall  reject  the 
presentee.  But  I  think  it  would  be  a  most  unreasonable  piece  of  hy. 
percriticism  to  found  any  thing  on  such  a  distinction.  In  the  one 
case,  every  Call  not  dissented  from  by  a  majority  of  the  heads  of 
families  is  to  be  sustained ;  and  by  the  14th  section,  the  majority 
of  dissents  is  to  operate  as  a  rejection  of  the  presentee,  but  evi- 
dently on  the  ground  that  the  Call  is  insufficient.  No  doubt  the 
word  **  Cair  has  been  omitted  in  the  14tli  regulation  :  But,  look% 
ing  at  the  whole  terms  and  object  of  these  regulations, — consider- 
ing that  the  part  of  the  procedure  at  which  the  dissents  are 
given  in,  and  at  which  the  presbytery  are  to  take  those  dissents 
into  consideration,  is  the  receiving  the  Call,— -I  think  that  the  14th 
section  is  just  equivalent  to  the  provision,  that  a  Call  dissented 
from  by  the  majority  shall  not  be  sustained*  and  the  presentee 
consequently  rejected.  And  there  is  nothing  inconsistent  in  such 
a  provision  with  the  nature  of  a  Call,-Hit  least  in  the  only  sense 
in  which  it  is  of  importance  in  the  present  question,  viz.  as  im- 
porting a  limitation  of  the  rights  of  the  patron.  It  is  true  that 
that  document  is,  in  form,  a  positive  concurrence  in  the  nomina- 
tion of  the  presentee.  But  this  is  perfectly  compatible,  with  the 
regulation  on  the  one  hand,  that  the  mere  absence  of  an  express 
concurrence  of  a  majority  of  a  certain  class  of  persons  shall  not 
be  fatal  to  the  Call ;  and,  on  the  other,  that  an  express  dissent 
shall  be  fatal  to  it.  The  effect  of  the  regulation  in  this  case  was, 
that  the  Call,  signed  by  only  three  parties  out  of  330  heads  of  fa- 
milies, was  not  in  itself  held  bad,  but  required  an  express  dissent 
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of  «  majority  of  those  parties  to  make  it  so.  These  enactments, 
then,  seem,  if  any  thing,  rather  favourable  than,  otherwise  to  the 
patron  and  presentee,  inasmuch  as  they  assume,  that,  in  the  matter 
of  a  Call,  sUence  shall  import  consent,  and  enact  that  the  presump- 
tion of  such  tacit  consent  can  be  excluded  only  by  the  expression 
of  dissent 

Combining,  then,  the  terms  of  the  regulations  of  the  Assembly 
with  the  judgment  ultimately  pronounced  by  the  presbytery,  I 
think  it  must  be  held  to  be  a  judgment  rejecting  the  presentee,  in 
respect  that  he  had  not  a  Call  of  the  kind  declared  to  be  indis- 
pensable by  the  law  of  the  Church. 

That  is  truly  the  act  which  is  charged  against  the  presbytery, 
in  the  summons,  and  this  leads  me  to  the  second  branch  of 
the  inquiry,  What  is  the  precise  nature  of  the  illegality  with 
which  this  act  of  the  presbytery  is  said  to  be  chargeable  ?  For 
it  is  to  be  observed,  that  the  illegality  might  be  of  two  kinds. 
The  rejection  of  the  presentee  on  the  ground  of  the  insuffi- 
ciency  of  the  call,  might  be  said  to  be  illegal,  inasmuch  as  a  high- 
er standard  of  concurrence  had  been  required  by  the  presby- 
tery, in  consequence  of  the  Act  of  Assembly,  than  was  warrant- 
ed by  the  previous  practice  of  the  Church,  and,  in  consequence, 
by  the  law.  This  is  a  perfectly  relevant  statement  of  illegality  ; 
but  then  in  order  to  render  it  admissible  or  intelligible,  it  would  have 
been  necessary  for  the  pursuer  to  state  it  distinctly  as  a  ground  of 
complaint,  and  to  plead  the  call  which  he  had  actually  received,  and 
which  had  been  defeated,  by  the  unwarranted  conditions  super- 
added by  the  Act  of  Assembly.  He  must  have  stated  this, 
just  as  he  stated  in  the  other  part  of  the  summons,  that  though 
qualified^  the  presbytery  refused  to  take  trial  of  his  qualifications. 
Now  your  Lordships  will  observe,  that  that  is  not  the  nature  of 
the  illegality  charged  against  the  act  of  the  presbytery*  The 
pursuer  does  not  put  in  plea  the  call  which  he  had,  as  contrasted 
with  that  required  by  the  Act  of  Assembly.  He  neither  men- 
tions the  call  nor  the  Act  of  Assembly  from  beginning  to  end  of  the 
summons. 

fiut  the  illegality  charged  against  the  rejection  might  be  of  an- 
other kind,  viz.  that  all  demand  of  a  call  or  concurrence  was  un- 
warranted, and  that  the  presbytery  were  not  entitled  to  require 
any  thing  but  a  valid  presentation,  and  an  acceptance  by  the 
presentee^  in  order  to  bind  them  to  take  him  on  trials.  And  upon 
looking  at  the  summons,  it  must  at  once  appear  that  it  is  this  par- 
ticular kind  of  illegality,  which  is  in  the  summons  imputed  to  the 
act  of  the  presbytery. 

It  is  there  set  forth,  that  the  judgments  or  deliverances  of  the 
2d  December  1834,  and  7th  July  1886,  were  ultra  viresy  illegal 
and  unwarrantable,  inasmuch  as  the  presbytery  were  bound  and 
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astricted  to  make  trial  of  the  presentee^s  qualifications,  and  were 
not  entitled  to  delegate  to  or  devolve,  &c.  And  after  examination 
of  the  pursuer,  the  said  Robert  Young,  being  found  to  be  duly 
qualified,  the  presbytery  were  bound  and  astricted  to  have  ad- 
mitted and  inducted  him  into  the  office  of  minister.  It  then  pro- 
ceeds to  state  that,  though  the  pursuer,  the  presentee,  is  qualified, 
the  presbytery  refused  to  take  him  on  trials,  or  to  admit  and  re- 
ceive him,  and  rejected  him  as  presentee,  ^^  expressly  on  the  ground 
**  that  they  cannot  and  ought  not  to  do  so,  in  respect  of  a  veto  of 
**  the  parishioners.'" 

Though  the  meaning  is  here  disguised  by  the  form  of  ex- 
pression, a  very  little  consideration  will  shew  that  it  is  the  second 
kind  of  ill^ality  which  is  here  charged,  vis.  that  of  requiring  any 
call  or  concurrence  whatever.  There  is  not  one  word  of  the  pres- 
bytery requiring  the  assent,  or  acting  upon  the  dissent  of  the  ma- 
jority of  heads  of  families.  Heads  of  families  are  not  mentioned. 
The  illegality  is  said  to  consist  in  their  delegating  the  duty  of 
examining  the  pursuer  to  third  parties^  and  their  having  reject- 
ed him  in  respect  of  a  veto  of  the  pariahionere.  But  it  seems 
to  me  clear,  that  these  expressions  apply  to  every  call  which  is 
made  the  ground  of  refusing  to  take  a  presentee  on  trials.  If  a 
call  is  required  and  acted  upon  at  all,  it  must  necessarily  operate 
as  a  veto ;  and,  according  to  the  view  of  the  pursuer,  as  a  delega* 
tion  of  the  powers  of  the  presbytery.  If  a  call,  signed  as  that  of 
the  petitioner  was,  by  three  names  out  of  350  he^ls  of  families 
or  parishioners,  is  held  bad,  that  must  necessarily  proceed  on  the 
silent  veto  of  the  847  who  have  withheld  their  concurrence,  and  on 
the  constructive  delegation,  thence  arising  according  to  the  pur- 
suer^s  ailment,  of  the  powers  of  the  presbytery  to  the  parties 
who  have  refused  to  sign.  In  regard  to  this  matter,  in  regard  to 
the  rights  of  the  patron,  it  is  demonstratively  a  matter  of  absolute 
indiflPerence,  whether  what  is  termed  a  veto^  be  exercised  tacitly 
by  a  refusal  to  concur,  or  expressly  by  a  dissent.  And  the  nature 
of  the  illegality  charged,  is  made  still  clearer  by  the  pleas  in  law 
for  the  pursuers.  These  pleas  in  law  do  not  say  any  thing  of  the 
majority  of  heads  of  families.  According  to  the  third  plea,  the 
presbytery  were  bound>  in  terms  of  the  statute  libelled,  to  have 
**  themselves  taken  the  pursuer  on  trials,  and  to  have  given  judg- 
**  ment  on  his  qualifications,^  &c.  The  fourth  plea  is,  that  accord- 
ing to  the  statutes,  ^^  it  is  illegal  and  unconstitutional,  and  con- 
^^  trary  to  the  laws  establishing  the  Church  of  Scotland  as  the 
**  National  Church,  for  presbyteries  to  refuse  to  execute  that  power 
*<  and  duty,  or  to  denude  of  the  power  and  duty  of  collation,  or  to 
*^  submit  the  qualifications  of  the  preachers  and  presentees  to  an 
*^  arbitrary  power  of  rejection  by  any  portion  of  the  parishioners 
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*^  or  hearers.^  And  the  fifth  is,  that  <*  a  veto  on  the  patron's  right 
<<  of  patronage  and  presentation  hy  the  parishioners  or  oommuni- 
**  cants^  that  is,  an  arbitrary  rejection  by  them,  of  a  presentee  duly 
**  qualified  according  to  the  forms  and  trials  of  the  Church,  and 
^*  licensed  as  a  preacher  of  the  Gospel,  without  any  trial  by  the 
*'  Church  Courts,  and  without  any  cause  assigned,  is  iiiegaii  un-- 
^*  constitutional^  and  incompetent.'^ 

There  is  here  no  reference  either  to  the  Act  of  Assembly,  or 
to  the  majority  of  the  heads  of  families.  The  pleas  are  put  ex- 
clusively on  the  ground,  that  all  reference  by  the  presbytery  to  the 
concurrence  or  consent  of  any  portion  of  the  parishioners,  hearers, 
or  communicants  of  the  parish,  as  a  condition  of  the  presbytery 
taking  the  presentee  on  trials,  is  illegal,  unconstitutional,  and  in- 
competent. 

This,  then,  being  the  special  nature  of  the  illegality  charged  in 
the  summons,  against  the  act  of  rejection  complained  of,  the  con- 
elusions  of  the  summons  are  strictly  and  logically  consistent  with  the 
special  illegality  charged,  and  with  no  other.  Had  the  illegality  charg- 
ed  been  that  first  mentioned,  vis.  requiring  a  higher  standard  of  Call 
than  that  previously  in  use,  and  than  thatheldby  thepursuer, — bang 
the  kind  of  illegality  which  would  have  properly  raised  the  question 
on  the  Act  of  Assembly, — he  must,  as  already  mentioned,  haveplead- 
ed  the  Call  which  he  had,  and  have  concluded  that  it  should  be  sus- 
tained as  a  preliminary  to  taking  him  on  trials,  which,  however, 
would  be  rather  a  singular  conclusion  in  a  civil  action.  Accord- 
ingly, that  is  not  attempted.  The  conclusion  is,  that  he  shall  be 
taken  on  trials  without  any  Call  whatever.  The  words,  *^  according 
**'  to  lawC*  in  the  Summons,  cannot  possibly  refer  by  implication  to 
a  Call.  They  are  subjoined  to  the  conclusion,  as  to  receiving  and 
admitting  the  pursuer  after  due  trial  and  examination.  But  the 
leading  part  of  the  conclusion  is  quite  explicit,  that,  ante  omnioj 
and  without  any  condition  or  limitation  whatever,  the  presbytery 
were  and  are  bound  and  astricted  to  make  trial  of  the  qualifica- 
tions of  the  presentee ;  and  if  qualified— that  is,  as  explained  by 
the  pursuers  themselves,  if  satisfied  of  his  character,  of  his  ability 
and  learning, — must  adroit  him  to  the  benefice.  According  to  this 
reading  of  the  summons,  then,  which  I  take  to  be  the  only  admis- 
sible one,  it  is  a  summons  founded  on  the  rejection  of  the  Call  of 
the  presentee,— charging,  as  the  ground  of  illegality  of  that  re- 
jection, that  the  demand  of  any  Call  or  concurrence  whatever 
was  illegal,— and  concluding,  in  perfect  consistency  with  those 
premises,  that  the  pursuer  shall  be  taken  on  trial  without  any 
Call  or  concurrence,  even  of  the  smallest  portion  of  the  parish- 
ioners. 

Indeed,  the  pursuer  must  go  that  length  to  be  consistent ;  fin-, 
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if  he  maintains  that  the  ground  of  his  rejection  is  bad,  without 
maintaining  that  every  rejection  founded  on  the  defect  of  the  con- 
currence of  the  parishioners  is  bad,  he  is  truly  requiring  the 
Court  to  determine,  not  that  the  requiring  the  concurrence  of 
the  parish,  or,  in  other  words,  the  veiOy  is  illegal,  but  that,  in  the 
present  case,  the  concurrence  was  not  se  defective,  as  to  warrant  his 
rejection  ;  not  that  a  veto  is  illegal,  but  that  the  veto  in  this  case 
was  by  an.  insufficient  number.  He  would  be  demanding  of  the 
Court  to  decide,  not  that  a  Call  is  unnecessary,  but  that  the 
presbytery  have  rejected  a  Call  which  ought  to  have  been  sustain- 
cd, — which  last  is  exclusively  of  the  resort  of  ecclesiastical  courts. 
For,  though  your  Lord&hips  may  possibly  have  jurisdiction  to  in- 
quire, whether  the  requiring  of  a  Call  be  or  be  not  an  infringe- 
ment of  the  rights  of  patrons,  yet,  unless  that  question  be  decided 
in  the  affirmative,  the  discussion  must  be  at  an  end,  as  the  suffi- 
ciency of  the  Call,  if  required  at  all,  is  clearly  an  ecclesiastical 
matter,  of  which  this  Court  can  take  no  cognizance. 

Looking,  then,  at  the  proceedings  of  the  presbytery,  combined 
with  the  enactments  of  the  General  Assembly,  on  which  they  are 
rested,  and  the  terms  of  the  summons,  I  think  these  inferences 
are  inevitable.  That  the  presentee :  in  this  case  was  rejected, 
on  the  ground  of  the  insufficiency  of  the  Call ;  and.  That 
your  Lordships  are  called  upon  to  declare  the  illegality  of  that 
rejection,  on  the  ground,  that  no  Call  or  concurrence  on  the  part 
of  the  parishioners  is  required  to  support  a  presentation,  and  that 
no  bar  can  be  interposed,  between  the  admission  of  the  presenta- 
tion, and  the  taking  the  presentee  on  trials,  and  his  ordination  and 
induction,  if  those  trials  are  satisfactory.  That  I  must  consider  to 
be  the  question  now  at  issue.  And  it  is  needless  to  state,  that, 
whether  the  extent  of  its  operation  be  considered,  or  its  bearing 
on  what  has  been  immemoriaily  treated  as  the  law  and  authorized 
practice  of  the  Church,  it  is  a  question  of  the  greatest  import- 
ance. 

To  a  certain  extent,  no  doubt,  it  affects  the  right  of  patronage ; 
as  the  condition  of  a  Call  or  concurrence  on  the  part  of  the 
parishioners,  subject  to  the  control  of  the  presbytery,  does,  of 
course,  form  a  limitation  of  the  patron^s  power  to  nominate.  But 
that  of  itself  is  not  conclusive,  because,  confessedly,  the  right  of 
patronage  falls  far  short  of  an  absolute  right  to  nominate.  It  is, 
in  form  as  well  as  substance,  a  right  to  present,  while  the  acts  of 
acceptance  and  admission  depend  on  the  Ecclesiastical  Courts, 
which  courts  have  the  power,  not  only  of  judging,  but  of  fixing 
the  requisite  qualifications  of  the  presentee.  In  another  par- 
ticular it  is,  in  its  own  nature,  a  qualified  right.  It  is  a  right 
to  name,  certainly  not  for  the  benefit  of  the  patron,  nor  for  the 
benefit,  exclusively,  of  the  presentee : — A  third  party,  viz.  the  pa- 
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rishy  having  evidently  the  deepest  interest  of  the  whole  three.  In 
so  far  as  the  patron  is  concerned,  it  is  more  of  the  nature  of  a 
right  to  execute  a  trust,  than  the  exercise  of  a  discretionary 
power  for  his  own  advantage ;  and  in  the  execution  of  that  trust, 
it  is  undeniable  that,  to  a  certain  extent,  the  Church  Courts,  as 
the  guardian  of  the  other  interests,  are  associated  with  the  pa. 
tron.  The  question,  then,  is,  whether  or  not  in  the  present  case 
the  Church  Court,  one  of  these  associates,  has  exceeded  its  powers, 
or  encroached  on  those  of  the  other ;  and,  as  in  every  other  ques- 
tion involving  the  conflicting  or  balancing  rights  of  parties  or  public 
bodies  associated  in  the  same  act,  the  line  does  not  admit  of  be- 
ing drawn  with  precision.  Even  if  that  line  were  drawn  by  sta- 
tute, it  might  be  a  matter  of  difficulty,  but  I  do  not  think 
that  it  is.  On  the  one  band,  I  do  not  adopt  the  argument  of  the 
defenders,  founded  on  the  Act  1567,  c  7,  as  absolutely  conclu- 
sive in  favour  of  the  Finality  and  immunity  from  challenge,  of  every 
judgment  pronounced  by  the  supreme  Church  Courts  regard- 
ing the  settlement  of  a  minister.  It  rather  appears  to  me  that 
that  statute  applied  merely  to  the  question  of  qualification  in  the 
proper  sense  of  that  term  ;^-that  when  a  presentee  was  rejected  on 
the  score  of  deficiency,  the  judgment  of  the  General  Assembly  on 
his  qualifications  was  to  be  final ; — ^without  going  the  length  contend- 
ed for  by  the  defenders,  that  the  judgment  of  the  supeme  Eccle- 
siastical Court,  was  in  every  one  particular  which  could  arise  in 
the  settlement  of  a  minister,  to  be  held  as  the  law  of  that  particu- 
lar case ;  even  when  questions  of  patrimonial  right,  involving  that 
point,  came  to  be  raised  in  the  Civil  Court.  And,  indeed,  the  plea 
founded  upon  this  statute  and  urged  to  that  extent,  appears  to  have 
been  repeatedly  disregarded  in  many  of  the  cases  already  alluded 
to,  as  to  the  patron's  right  to  the  vacant  stipend,  in  consequence  of 
the  settlement  of  a  minister  by  the  Church  Courts  in  violation  of 
his  rights. 

On  the  other  hand,  I  do  not  think,  with  the  pursuers,  that 
the  question  is  entirely  settled  by  the  Act  1592,  cap.  116.  Even 
if  the  question  depended  on  the  particular  words  of  that  enact- 
ment, they  would  not  be  absolutely  conclusive.  It  binds  the 
presbytery  to  admit  qualified  ministers.  But  the  words  are  quite 
general.  Nothing  is  said  as  to  the  form  of  admission.  And 
if  by  immemorial  practice  a  form  of  admission  had  been  established 
and  recognized  both  by  patrons  and  presentees,  I  see  no  reason  to 
doubt,  that  any  limitation  of  the  patron's  power  of  nomination 
implied  in  that  form  of  admission,  would  have  been  effectual.  But 
besides,  looking  at  the  terms  of  the  Act  1690,  cap.  5,  and  1690, 
cap.  S8,  combined  with  the  10th  of  Queen  Anne,  cap.  15^  I  think 
there  would  be  great  difficulty,  indeed,  in  holding  the  special  provi- 
sion in  the  Act  159^>  on  this  matter,  to  be  in  terminis  revived  and 
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Still  in  force  For  by  the  Act  1690,  cap.  5,  the  Act  1692  was  not 
revived  in  all  particulars.  It  was  only  revived  under  the  express 
*'  exception  of  that  part  of  it  relating  to  patronages  which  is  here- 
*'*  after  to  be  taken  into  consideration.^  That  matter  was  taken 
into  consideration  in  the  Act  ]  690,  cap.  23,  by  which  patronage 
was  abolished,  and  the  right  of  presentation  transferred  to  the 
heritors  a^d  elders  in  each  parish.  Again,  by  the  10  Queen  Anne, 
cap.  12,  this  last  statute  was  repealed,  in  so  far  as  relates  to  *^  pre- 
^^  sentation  of  ministers  by  heritors  and  others  therein  mention* 
*^  ed.^  But  there  is  no  alteration  made  on  the  Act  1690,  cap.  5, 
so  that  at  this  moment  there  appears  to  me  to  be  no  part  of  the 
Act  1692  in  terminia  in  force,  in  so  far  as  regards  the  questibn  of 
patronage. 

But  this,  perhaps,  is  a  matter  of  comparatively  little  moment^  be- 
cause  the  Act  of  10th  of  Queen  Anne  contains  a  clause,  by  which, 
at  any  rate,  the  Act  1692  on  this  point  must  have  been  superseded. 
By  this  last  statute  it  is  provided,  that  the  presbytery  **  shall,  and 
<^  is  hereby  obliged  to  receive  and  admit  in  the  same  manner,  such 
*'  qualified  person  or  persons,  minister  or  ministers,  as  shall  be 
"  presented  by  the  respective  patrons,  as  the  persons  or  ministers 
*^  presented  before  the  making  of  this  act,  ought  to  have  been 
*«  admitted."" 

I  confess  that,  in  reading  this  enactment,  I  see  no  sufficient  grounds 
for  holding  it  to  repeal  that  part  of  the  previous  Act  of  1690,  cap. 
23,  which  directed  the  presentee  to  be  proposed  to  the  whole  con. 
gregation  to  be  either  approven  or  disapproven  by  them,  and  au. 
thorized  thepresbytery  tojudgeconclusively  of  those  reasons  of  such 
disapproval.    Presbyteries  are  directed  by  the  10th  Queen  Anne  to 
admit  qualified  presentees  in  the  same  manner  m^*  the  persons  or 
^*  ministers  presented  before  the  making  of  this  act  ought  to  have 
**  been  admitted,"  Now,  as  in  this  very  statute  of  the  10th  of  Queen 
Anne,  the  right  of  nomination  given  to  the  heritors  and  elders  by  the 
Act  1690,  cap.  23,  is  expressly  termed  a  right  of  presentation — and 
as  that  act  of  1 690,  c.  28,  is  only  repealed  by  the  10th  of  Queen 
Anne,  in  so  far  as  relates  to  the  presentation  of  ministers  by  heri^ 
tors  and  elders^  I  see  no  good  reason  for  denying  effect  to  the  ex- 
press terms  of  the  statute,  which,  on  the  subject  of  the  admission 
of  presentees,  refer  to  the  manner  in  which  they  ought  to  have  been 
admitted  **  before  the  making  of  this  act.^     The  perfectly  con- 
sistent and  obvious  reading  is,  that  while  the  right  of  presentation 
was  taken  from  the  heritors  and  elders,  and  restored  to  the  former 
patrons,  the  mode  of  admission,  that  is,  the  admission  by  the  pres- 
bytery on  a  definitive  judgment  of  the  reasons  of  approval  or  dis- 
approval of  the  congregation,  remained  in  full  force.     But  I  do 
not  think  it  necessary  to  press  this,  because,  from  some  reason  or 
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other,  it  doc8  not  appear  to  have  been  generally  received  or  acted 
on.  And,  at  all  events,  it  does  not  appear  to  be  adopted  by  either 
party  in  this  discussion.  However  they  differ  in  other  particulars, 
they  seem  to  concur  in  holding  by  what  I  cannot  help  thinking 
a  strained  construction,  that  the  manner  of  admission  *^  before  the 
*'  making  of  this  act,""  applies  to  the  manner  of  admission  while 
patronage  was  in  full  force,  and  prior  to  the  Act  1690.  ^ 

Even  adopting  this  last  construction,  there  is  in  the  statute  a  re- 
ference to  usage ;  and  if  it  could  be  shown  that  in  those  early 
times,  from  the  year  169^  downward,  there  was  required,  in  ad- 
dition to  the  presentation,  a  Call  or  concurrence  of  the  people,  of 
which  the  ecclesiastical  courts  uniformly  judged,  in  admitting  or 
rejecting  the  presentee,  there  would  be  an  end  to  the  question.  If 
such  form  was  part  of  their  procedure  in  admitting  and  ordaining 
a  presentee,  the  statute  bound  them  only  to  admit  in  the  same 
manner  as  before. 

Certainly,  the  evidence  laid  before  us  of  the  practice  prior  to  the 
Act  of  the  10th  of  Queen  Anne  is  very  imperfect.    Indeed,  there 
is  hardly  evidence  at  all  on  the  matter — and  this  is  not  much  to  be 
wondered  at,  for,  strictly  speaking,  the  only  relevant  evidence, 
would  be  the  evidence  of  the  usage  of  presbyteries,  in  relation  to  the 
presentees  of  lay  patrons.     But  that  combination  of  circumstances 
did,  as  it  so  happened,  hold  for  very  short  periods  indeed,  from  the 
date  of  the  Act  1592,  till  that  of  the  10th  of  Queen  Anne.   In  the 
year  161 2,  Episcopacy  was  established,  and  continued  in  force  until 
16S7.     In  the  year  1 637}  Presbytery  was  again  introduced ;  but«  in 
combination  with  patronage,  it  continued  only  from  that  period  to 
1649,  when  patronage  was  abolished.  Patronage  was  restored  again 
by  the  act  rescissory  in  1661  ;  but  it  came  into  operation  not 
with  the  Presbyterian  Church  government,  but  alongst  with  Epis- 
copacy, which  was  restored  in  166SS,  and  so  matters  continued 
until  it  was  again  abolished  in  1690.     There  were  truly,  then,  only 
the  short  periods  between  1592  and  \6\^t  and  between  1657  and 
1649»  to  which  reference  can  justly  be  made  in  regard  to  the  man- 
ner in  which  presbyteries  were  in  use  to  admit  the  presentees  of 
patrons — and,  from  this  consideration,  I  am  led  to  pay  very  little 
attention  to  that  which  occupied  a  considerable  part  of  the  argu- 
ment, viz.  the  form  of  admission  under  the  Directory  of  1649,  and 
under  the  Act  1690.    The  true  question  being,  what  was  the  usage 
on  the  subject  of  the  admissions  by  presbyteries,  of  the  presentees 
of  patrons,  I  do  not  see  what  either  party  could  gain,  by  referring 
to  modes  of  admission,  practised  while  no  such  combination  of  cir^ 
cumstances  existed. 

Throwing  these  out  of  view,  the  evidence  is  nearly  a  blank. 
No  doubt  we  have  evidence  enough  that  the  Church  of  Scotland, 


LO&u  fullerton'^s  speech.  S63 

from  its  earliest  establishmeDt,  refused  their  sanction  to  the  intru- 
sion of  ministers  against  the  will  of  the  parish,  and  repeatedly  and 
uniformly  protested  against  such  practice.  But  how  that  princi- 
ple was  practically  applied  in  combination  with  the  rights  of  pa- 
trons— what  kind  of  adjustment  actually  took  place  between  the 
two  rights,  in  the  periods  above  mentioned,  from  1592  to  1612,  and 
from  l637,to  1649,  we  do  not  know  ;  though,  from  some  of  the  do- 
duments  referred  to,  as  well  as  the  temper  and  spirit  of  the  times, 
one  cannot  doubt  that,  in  one  way  or  other,  full  effect  was  given  to 
those  pretensions  of  the  Church. 

In  the  absence  of  any  previous  information  upon  this  point,  I 
was  much  indebted  to  the  researches  of  Lord  Medwyn  for  the 
discovery  of  the  proceedings  in  the  settlement  of  Crail  in  the  year 
1647,  though  I  cannot  draw  exactly  the  same  inference.  No  doubt 
the  party  was  settled  on  a  presentation,  but  the  entry  on  17th  No- 
vember is,  "  Compeared  Commissioners  from  the  paiish  of  Crail, 
*^  desiring  the  presbytery  to  proceed  in  putting  Mr  James  Sharp 
^^  on  his  trials,  according  to  the  presentation  given  last  day,  &c.^ 
It  may  be  true  that  there  is  no  evidence  of  b  form  of  a  moderation 
of  a  call ;  but  until  some  other  authoritative  explanation  can  be 
given  of  the  appearance  of  the  commissioners  of  the  parish,  the 
probable  conclusion  is,  that,  though  a  presentee,  effect  was  given 
to  his  presentation  as  to  taking  him  on  trials,  on  the  application 
of  the  parish,  expressed  through  their  commissioners.  And  cer- 
tainly I  see  nothing  in  such  a  practice  inconsistent  with  the  earlier 
authorities  cited  from  the  canonists,  or  with  the  opinions  entertain- 
ed by  the  many  learned  persons  of  the  Presbyterian  church,  on 
the  subject  of  the  right  of  election  by  the  people.  Though  many 
of  those  authorities  are  adverse  to  the  notion  of  the  right  of  the  peo- 
ple to  elect,  they  all  seem  to  be  in  favour  of  the  right  of  the  peo- 
ple to  influence  the  nomination,  subject  always  to  the  guidance  or 
control  of  the  Church, — a  right  perfectly  consistent  with  the  mode 
of  admission  now  under  consideration,  in  which,  besides  the  pre« 
sentation,  there  was  required  some  concurrence  on  the  part  of  the 
people,  of  which  the  Ecclesiastical  Courts  were  to  judge* 

But  1  apprehend  that  in  construing  the  act  of  Queen  Anne,  we 
are  not  con6ned  to  the  authority  of  church  writers,  or  to  the  obscure 
evidence  of  what  took  place  prior  to  the  passing  of  the  act. 

We  are  not  now  construing  the  act  of  the  10th  of  Queen  Anne, 
as  matters  stood  when  it  passed.  When  a  statute  refers  to  usage, 
-—to  the  way  and  manner  in  which  something  has  been,  or  ought 
to  have  been  done,  before  it  passed, — and  when  the  evidence  of 
such  prior  usage  is  obscure,  the  best  of  all  readings  must  be,  the 
usage  which  follows  upon  it,  as  decisive  of  the  sense  in  which  the 
parties  having  the  best  opportunities,  and  the  greatest  interest,  to 
explain  it  aright,  have  explained  it.   So  that  in  order  to  ascertain  in 
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what  manner  presbyteries  are  bound  to  admit  presentees  of  patrons, 
the  most  important,  and,  indeed,  now  the  only  conclusive,  inquiry  is, 
in  what  manner,  that  is,  what  are  the  forms  in  which  those  admissions 
have  taken  place  for  nearly  a  century  and  a-half  since  the  passing  of 
the  act  ?  And  it  does  appear  to  me,  that  every  form  adopted  by 
the  Ecclesiastical  ('ourts,  invariably  acted  on  and  recognised  in 
practice  by  patrons  since  that  date,  must  now,  whether  forming 
an  abridgment  of  the  rights  of  patrons  or  not,  be  considered  as 
binding,  and  as  completely  and  effectually  part  of  the  law  of  the 
land,  as  if  such  form  had  been  inserted  expressly  in  the  act  of 
the  10th  of  Queen  Anne. 

It  is  in  this  view,  and  in  consideration  of  the  usage  which  has 
followed  upon  that  statute,  that  I  feel  myself  called  upon  to  refuse 
assent  to  the  conclusions  of  the  present  summons,  which,  as  I  have 
said  before,  are,  however  disguised,  conclusions  against  the  legality 
of  a  Call, — of  any  thing  in  the  form  of  a  concurrence  of  the  parish, 
superadded  as  a  condition  of  the  efficacy  of  the  patron^s  nomination, 
interposed  between  the  acceptance  of  the  presentation,  and  the 
taking  of  the  presentee  on  trials,  and  admitting  him  to  the  bene- 
nefice.  For  if  there  be  one  point  ascertained  in  the  practice  of  the 
Church,  from  the  10th  o(  Queen  Anne  downwards  to  the  present 
day,  it  is  the  indispensable  necessity  of  a  Call,  or  some  kind  of  a 
concurrence  of  the  parish,  and  the  exclusive  power  of  the  Church 
to  judge  without  appeal  of  such  Calls  or  concurrence.  And  it  is 
to  be  observed,  that  this  is  not  merely  the  pretension  of  one  of 
the  parties  whose  rights  are  in  dispute.  The  usage  consists  of  a 
series  of  the  acts  of  the  Ecclesiastical  Courts,  exercised  in  the  face 
of  the  public,  and  recognized  and  yielded  to  by  every  patron,  who 
has  presented  to  a  Church  since  the  days  of  Queen  Anne.  Nay, 
so  deeply  rooted  is  the  conviction  of  the  indispensable  necessity  of 
this  form,  that  of  these  very  pursuers,  the  conclusions  of  whose 
summons  are  destructive  of  the  Call, — ^theone  has  actually  signed, 
and  the  other  received  a  Call,  as  part  of  the  forms  of  procedure. 

It  is  true  that  the  decisions  of  the  Supreme  Ecclesiastical  Court 
on  the  matter,  i.  e,  on  each  Call  that  came  before  it  in  its  judicial  ca^ 
pacity,  are  not  very  uniform ;  nor  is  this  much  to  be  wondered  at, 
considering  the  circumstances  of  the  country,  and  the  composition  of 
that  Court.  The  presbyteries,  at  first,  did  not  confine  the  callers  to 
the  presentee  alone,  but  sometimes,  as  they  termed  it,  moderated 
in  a  Call  at  large,  i.  e.  allowed  a  wider  range  of  selection,  and 
then  settled  the  party  whose  Call  they  considered  preferable.  It 
is  not  to  be  disguised,  that  this  procedure  was  a  breach  of  the 
act  of  the  10th  of  Queen  Anne,  inasmuch  as  it  settled  a  party 
without,  or  rather  in  defiance  of  a  presentation.  This  practice  was 
afterwards  put  an  end  to ;  and  from  the  year  1730,  downwards  to 
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1749,various  cases  occurred  in  which,  on  appeal,  the  General 
Assembly  directed  a  moderation  of  a  Call  to  the  presentee  alone, 
expressly  finding  that  no  other  was  to  be  **  on  the  leet.^  Upon 
this  footing  the  matter  has  stood  ever  since.  The  Call  has  been 
limited  to  the  presentee ;  but  still  the  necessity  of  a  Call,  and  the 
exclusiye  power  of  the  church  courts  to  judge  in  it,  has,  in  so  far 
as  I  can  discover,  been  invariably  recognized.  And  it  is  of  little 
importance  here  to  consider,  what  was  the  origin  of  the  term 
"  Call,^  and  whether  the  word  "  Call,^  meaning  the  election  of 
a  minister,  may  not  have  been  sometimes  confounded  with  the 
^'  Call,""  considered  as  an  invitation  given  by  the  parish  to  a  presen- 
tee for  his  encouragement.  It  may  be  true,  that,  after  the  10th 
of  Queen  Anne,  this  last  was  the  only  kind  of  Call  of  which,  ac- 
cording to  law,  the  case  could  admit.  But  still  the  fact  is  un- 
doubted, that  this  invitation,  concurred  in  to  the  extent  which  the 
Church  deemed  requisite,  was  held  in  practice  indispensable  to  the 
settlement.  It  is  a  mistake  to  suppose  the  case  of  Currie  was  a 
singular  instance  of  this  kind.  There  are  many  others.  Indeed, 
it  is  hardly  possible  to  turn  over  the  abridgement  or  index  of  the 
procedure  of  the  Assembly  without  meeting  them.  Although  in 
a  great  many,  it  does  not  appear  whether  or  not  the  call  rejected, 
had  proceeded  on  a  presentation,  it  is  not  to  be  taken  for  granted, 
that  in  those  cases,  tne  party  founding  on  the  Call  had  not  receiv- 
ed a  presentation.  The  whole  churches  of  Scotland  are  patronate ; 
and  though  it  is  historically  stated  that  many  of  the  patrons  did  not 
at  that  time  exert  their  rights,  still,  in  a  question  of  evidence,  in  a  le- 
gal discussion,  that  presumption,  as  a  general  presumption,  cannot 
be  received.  One  inference,,  however,  from  those  entries  is  evident, 
that  in  every  case  which  appears  to  have  been  disputed,  the  sus- 
taining of  the  call  was  held  indispensable  to  the  settlement  of  the 
party.  And  if  anything  is  to  be  founded  on  the  supposed  limita- 
tion of  those  cases  of  rejection,  to  the  cases  in  which  there  had 
been  no  presentation,  some  farther  inquiry  and  more  accurate  in- 
vestigation  would  be  indispensable  on  this,  which  I  cannot  help 
thinking  a  most  important  point  of  the  case. 

But  even  from  the  cursory  view  of  these  Acts  of  Assembly, 
which  I  have  been  able  to  take,  a  great  many  cases  appear,  in  which 
it  is  quite  clear  that  the  judgment  of  the  General  Assembly  upon 
the  Call,  did  enter  into  competition  with  the  rights  of  patrons.  Some 
of  them,  I  think,  were  quoted  by  the  Solicitor-General.  Such  are 
those  of  Cluny,  1744 ;  Kirkowen,  the  same  year  ;  Eirkaldy,  1741  ; 
Kirkpatrick,  1746 ;  Methven,  1750.  But  there  are  one  or  two  more 
which  appear  to  me  to  be  so  exceedingly  instructive  on  this  point, 
that  I  shall  make  no  apology  for  quoting  them  at  greater  length.  In 
1751 ,  there  is  **  A  reference  from  the  synod  of  Lothian  and  Tweed- 
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**  dale,  of  a  case  brought  before  them  by  appeal  from  the  presby- 
**  tery  of  BiggarVsentence  in  the  settlement  of  the  parish  of  Biggar, 
**  pronounced  in  April  last,  viz.  that,  in  the  present  circumstances, 
^^  they  could  not  proceed  to  the  settlement  of  Mr  William  Haig, 
**  the  presentee ;  and  that  the  honourable  patrons  be  applied  to, 
**  to  ease  the  presbytery  in  this  matter,  read,  and  it  being  repre- 
^^  sented  that  there  was  no  concurrence  with  the  preseiitation  of 
^^  any  who  reeidein  the  parish^  save  one^  the  Assembly  found  that, 
*^  in  the  present  circumstances,  it  is  not  expedient  to  appoint  the 
*^  settlement  of  the  presentee,  and  remitted  to  the  presbytery  of 
^*  Biggar  to  deal  with  all  concerned,  in  order  to  bring  about  acom- 
**  fortable  settlement  of  the  said  parish.*" 

The  next  year,  in  1762,  there  appears  a  reference  to  the  com- 
mission, of  an  appeal  from  a  sentence  of  the  presbytery  of  Biggar, 
finding  the  said  parish  *^  in  the  same  circumstances  it  was  in  at  last 
**  General  Assembly,  and,  therefore,  that  they  could  not  proceed 
**  in  the  settlement  thereof,"^ 

The  next  year  the  presbytery  are  appointed  to  "  represent  the 
*^  state  of  the  case  to  the  parish,  and  to  deal  with  them  further,  in 
**  order  to  reconcile  them  to  Mr  Haig,  the  presentee." 

And  in  1754,  there  is  an  entry,  that  ^^  there  being  a  prospect 
^*  that  this  matter  would  be  brought  to  such  a  conclusion  as  should 
'<  be  to  the  satisfaction  of  all  concerned,  it  is  agreed  that  this  ques- 
*^  tion  lie  over  till  next  Assembly;  and  in  case  the  presentation 
^^  to  Mr  Haig  to  be  minister  of  that  parish  is  taken  out  of  the 
<*  field,  the  presbytery  of  Biggar  empowered  to  proceed  to  the  set- 
<*  tlement  of  the  said  parish,  according  to  the  rules  of  the  Church.^ 

Again,  in  1 768,  there  is  an  ^^  appeal  of  George  Cockburn-Hal- 
*^  dane  of  Gleneagles,  Esq.  and  other  callers  of  Mr  Patrick  Crich- 

ton,  the  Crown's  presentee,  to  be  minister  of  Glendovan,  from  a 
**  sentence  of  the  presbytery  of  Auchterarder,  the  5th  day  of  April 
'*  IsLSty  finding  there  was  no  Call  before  them  for  Mr  Crichton^  and 
**  therefore  could  not  proceed  to  his  settlement  as  minister  ofGlen'^ 
**  dovan^  and  affirmed  by  the  Synod  of  Perth  and  Stirling  heard  : 
"and  the  sentences  of  the  presbytery  and  synod  affirmed." 

'  In  the  same  year  1768,  there  is  another  entry  of  the  same  kind: 
"  An  appeal  of  Sir  John  Stewart  of  Alianbank,  patron  of  the  pa- 
"  rish  of  St  Ninians,  and  several  heritors  in  the  said  parish,  con- 
"  curring  in  a  Call  to  Mr  David  Thomson,  from  sundry  senten- 
"  ces  of  the  presbytery  of  Stirling,  finding  there  was  no  sufficienl 
*^  call  before  them  for  Mr  Thomson,  and  therefore  amid  fiot  pro- 
<^  ceed  with  his  settlement  as  minister  of  St  Ninians^  and  affirmed 
"  by  the  Synod  of  Perth  and  Stirling,  heard,  and  the  sentence  of 
**  the  presbytery  and  synod  affirmed." 

The  final  result  of  these  two  last  cases  is  of  some  importance. 
It  would  appear  that  the  presbyteries  were  disposed  to  consider 
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the  judgment  of  the  General  Assembly,  as  final  against  the  pre- 
sentee, and  as  exclusive  of  all  attempts  on  his  part  to  obtain  a  far- 
ther concurrence,  sufficient  to  support  the  presentation.  For  in 
the  year  1769*  the  judgment  of  the  presbytery  of  Stirling,  finding 
that  the  former  judgment  of  the  General  Assembly,  in  the  case  of 
St  Ninians,  was  final,  was  reversed — and  the  Assembly  appointed 
moderation  of  a  call  to  the  presentee.  The  same  course  was  taken 
in  Glendovan — and,  in  1770,  it  appears  that  calls  had  been  ob* 
tained  in  both  cases,  which  were  ultimately  satisfactory  to  the  Ge- 
neral Assembly,  and  which  led  to  the  settlement  of  the  presentees. 

Now,  I  think,  that  these  cases  are  absolutely  conclusive  of  the 
practice  of  the  Church  in  the  admission  of  ministers,  forming,  by 
the  force  of  a  usage  to  which  the  patrons  and  presentees  were  parties, 
part  of  the  law  of  the  land — and  I  think  the  cases  all  the  better,  for 
there  being  in  some  of  them,  dealings  and  compromises  between  the 
Church  and  the  patron.  It  is  just  what  was  to  be  expected  in  a 
matter,  in  which  both  the  church  courts  and  the  patron  were  con- 
cerned— in  which  both  were  most  properly  disposed  to  respect  the 
rights  of  each  other — and  in  which,  consequently,  the  admitted  and 
unchallenged  rights  of  both,  led  to  an  adjustment  in  which  those 
rights  were  mutually  observed.  But  the  cases  of  St  Ninians  and 
Glendovan  are  particularly  striking ;  because  they  afford  instan- 
ces illustrating  not  merely  the  ground  on  which  the  presentee  was 
rejected,  but  the  condition  upon  which  he  was  ultimately  received, 
the  first  being  the  insufficiency,  and  the  second  being  the  suffi- 
ciency of  the  call,  as  judged  of  by  the  church  courts.  It  is  impossi- 
ble to  conceive  cases  more  decisive,  in  the  first  place,  of  the  prac- 
tice of  the  Church  in  requiring  a  call-^and,  secondly,  of  the  re- 
cognition of  that  right  in  practice  by  patrons.  And,  accordingly, 
there  is  not  one  case  in  which  the  rejection  of  a  presentee  on  the 
score  of  the  insufficiency  of  call,  has  been  made  the  subject  of  chal- 
lenge in  the  civil  court ;  though  the  patrons,  in  consequence 
of  their  right  to  retain  the  stipend  upon  an  illegal  refusal  to  ad- 
mit, had  Uie  means  on  every  such  case  of  rejection,  to  raise  tbci 
question. 

From  the  date  of  these  decisions  last  referred  to,  I  mean 
from  1770,  and  perhaps  from  an  earlier  period,  the  General 
Assembly  became  much  more  lax  in  their  opinions,  in  regard  to 
what  should  be  considered  as  a  sufficient  call  in  each  particular 
case.  The  records  of  the  Assembly  exhibit  numerous  instances 
of  calls  being  rejected  by  the  presbyteries,  and  ultimately  sus- 
tained by  the  General  Assembly.  The  iadex  or  abridgement 
of  the  proceedings  of  the  Assembly  does  not  give  any  information 
of  the  particulars  of  each  case.  But  it  is  said,  and,  I  believe,  truly 
said,  that,  in  agreat  number  of  those  cases,  the  calls  were  very  im- 
perfect expressions  indeed,  of  the  concurrence  of  the  parishioneri;. 
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But  although  this  is  a  part  of  the  case  attended  with  difficulty, 
and  on  which  I  certainly  have  at  different  times  entertained 
different  opinions,  my  fixed  impression  now  is,  that  this  course  of 
decisions,  as  it  is  called,  is  not,  when  properly  considered,  suffici^il 
to  take  off  the  effect  of  what  I  must  hold  to  be  the  previously  es- 
tablished practice,  and  to  invalidate  the  rights  implied  in  that 
practice. 

In  the^r^^  place,  when  one  reflects  on  the  latitude  assumed  by 
tribunals  much  more  carefully  composed  than  the  General  As- 
sembly, a  8€rie8  rerum  judicatorum  is  not  to  be  rashly  given 
effect  to,  as  fixing  the  law,  and  still  less  as  importing  a  surren- 
der of  a  right,  previously  appearing  to  exist  in  that  tribunal. 
Secondly^  Considering  the  nature  of  the  point  decided  in  each  par- 
ticular case,  and  the  kind  of  jurisdiction  exercised  in  regard  to  it, 
I  think  it  would  be  a  harsh  construction,  indeed,  to  ascribe  such 
an  effect  to  that  course  of  decision.     The  point  involved  in  each 
particular  appeal  was  not  the  absolute  condition  of  what  should 
form  a  good  and  valid  call  in  every  case.     According  to  my  un- 
derstanding of  the  matter,  the  call  or  concurrence  of  the  parish 
was  exercised  under  the  authority  of  the  Church  Courts,  taking 
into  consideration  the  circumstance   of  each  particular  parish. 
Each  judgment,  then,  might  perhaps  be  considered  as  a  judgment 
fixing  that  a  call,  so  inadequately  signed,  was  not  necessarily  bad, 
and  therefore  absolutelv  inadmissible  in  all  cases ;  but  it  went  no 
farther :  and  it  certainly  was  not  a  judgment  that  a  call  so  inade- 
quately signed  must  in  all  cases  be  considered  good.     It  fixed, 
perhaps,  that  the  Church  Courts  were  not  bound,  in  all  cases,  to 
reject  so  defective  a  call ;  but  it  is  a  wide  and  most  illogical  step  to 
conclude,  that  it  imperatively  bound  them,  in  all  other  cases,  to 
find  that  such  a  call  was  necessarily  good.  And  unless  so  considered, 
the  aeriea  rerum  judicatorum  does  not  touch  the  present  ques- 
tion.    And  when  we  are  told  that  these  decisions  proceeded  from 
the  opinion  entertained  by  the  leaders  of  the  church  in  their  day 
of  the  illegality  of  the  requisite  of  a  call,  I  confess  I  receive  the 
statement  with  very  considerable  distrust.     According  to  my  no- 
tion of  those  proceedings,  and  I  say  it  without  the  slightest  dis- 
paragement of  the  eminent  persons  who  took  a  part  in  them,  the 
practice  of  admitting  calls  on  such  easy  terms  arose,  not  so  much 
from  their  diffidence  in  the  discretionary  power  of  the  church,  in 
judging  of  calls,  as  from  the  exercise  of  that  discretionary  power, 
in  a  particular  direction,  best  calculate^  to  facilitate  the  admis- 
sion of  ministers  holding  opinions  most  agreeable  to  the  ruling 
party  at  the  time,  and  to  exclude  those  of  a  different  way  of  think- 
ing.    And  lastly,  I  think  the  series  of  judgments,  when  strict- 
ly considered,  tends  most  materially  to  support  the  pretensions  of 
'the  defenders.  Of  that  long  series  of  judgments,  nearly  the  whole 
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were  pronounced  in  cases,  in  wfaich  the  calls  to  presentees  had 
been  rejected  by  the  presbyteries  and  the  synods.  Now,  what  was 
the  course  taken  in  those  circumstances  by  those  patrons  and  pre- 
sentees^-*—not  an  appeal  to  the  Civil  Courts,— not  an  appeal  to  the 
Supreme  Ecclesiastical  Court,  complaining  that  the  condition  of  a 
call  had  been  illegally  superadded  to  the  presentation,— but  an  ap- 
peal, praying  that  the  Supreme  Ecclesiastical  Court  would  sustain 
the  Call.  And  the  proceedings  had  in  the  General  Assembly  in 
disposing  of  those  appeals,  were  uniformly  in  accordance  with 
those  reasons  of  appeal.  They  were  not  disposed  of  as  mere  mat- 
ters of  course,  by  reversals  of  the  judgments  of  the  presbyteries 
and  synod,  proceeding  on  the  notion,  that  a  call  or  concurrence 
of  the  people  was  a  mere  matter  of  form.  Inquiries  were  gone 
into  on  the  circumstances  of  each  case,  and  upon  those  circum- 
stances, judgments  were  pronounced,  whether  right  or  wrong  it  is 
unnecessary  here  to  inquire,  finding,  that,  in  the  opinion  of  the 
Greneral  Assembly,  those  calls  were  sufficient,  which  had  not  been 
held  satisfactory  by  the  inferior  Church  Courts.  When  those 
judgments  are  viewed,  then,  in  this,  which,  in  my  opinion,  must 
be  held  to  be  their  true  light,  they,  so  far  from  impeaching  the 
rights  of  the  Church  Courts,  constitute  a  course  of  proce- 
dure fixing  the  very  points  which  are  conclusive  of  the  case 
in  their  favour  :  that,  by  the  practice  of  the  Church,  acquiesced 
in  and  adopted  by  all  parties,  including  patrons  and  presentees, 
and  consequently  forming  a  usage  legally  capable  of  explaining 
the  Act  of  Queen  Anne,  a  Call  was  an  indispensable  part  of  the 
ecclesiastical  procedure  in  the  admission  of  ministers ;  and 
that  the  Church  Courts  were  recognized  by  all  parties  concerned 
as  the  sole  and  exclusive  judges  of  the  sufficiency  of  such  call  or 
concurrence. — And  this  is  confirmed  by  the  Act  of  Assembly  in 
178^,  declaring,  that  ^*  the  moderation  of  a  Call  in  the  settlement 
^*  of  ministers  is  agreeable  to  the  immemorial  and  constitutional 
**  practice  of  this  Church,  and  ought  to  be  continued^  But 
the  strongest  evidence  of  all  on  this  point  is  to  be  found  in  that 
express  reference  to  the  Call^  which  is  invariably  made  in  the  pro- 
cedure preceding  the  ordination.  One  of  the  questions  put  to  the 
candidate  for  admission  to  orders  is,  *'  Have  you  used  any  undue 
*^  methods,  either  by  yourselves  or  others,  in  procuring  this 
**  Call  f^  And  another,  ^*  Do  you  accept  of  and  close  with  the 
**  Coil  to  he  pastor  of  this  parish  ;  and  promise,  through  grace, 
**  to  perform  all  the  dutie|s  of  a  faithful  minister  of  the  gospel 
**  among  this  people  P^  And  the  Call  here  can  have  no  other 
meaning  than  the  concurrence  or  invitation  of  the  people.  It 
cannot  possibly  apply  to  the  pesentation,  of  which  the  acceptance 
takes  place  at  a  different  and  earlier  part  of  the  procedure  ;  when 
the  presentation  is  first  laid  before  the  presbytery.     So  that  the 
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Call  is  not  only  uniformly  required  by  the  Church  Courts  as  an 
indispensable  part  of  the  procedure  in  the  admission  of  a  minister, 
but  is  actually  embodied  in  the  most  solemn  part  of  the  ceremony 
by  which  that  admission  is  completed. 

When  I  look,  then,  to  the  very  general  terms  of  the  act  of 
Queen  Anne,  directing  how  presbyteries  are  to  admit, — ^at  the 
principles  immemorially  held  by  the  Church  against  intrusion, 
meaning  by  that,  settlements  absolutely  independent  of  the  con- 
currence of  the  people,  at  the  constant  practice,  since  the  act  of 
Queen  Anne,  of  never  dispensing  with  a  Call,  on  which  the  eccle- 
siastical courts  were  sole  judges, — ^when  I  look  at  the  numerous 
instances  in  which  presentees  have  been  rejected  on  the  ground  of 
the  insufficiency  of  the  Call, — and  find  that  in  no  one  instance  has 
there  been  any  challenge  by  patrons  or  presentees  in  a  civil  court, 
either  of  such  rejection,  or  of  the  form  requiring  a  Call  as  a  condi- 
tion superadded  to  the  presentation,— I  cannot  avoid  the  conclu- 
sion,  that  the  requisite  of  some  concurrence  on  the  part  of  the  pa- 
rish, of  which  the  sufficiency  is  to  be  judged  of  exclusively  by 
the  Church  courts,  is,  by  law,  part  of  that  form  of  the  admission 
of  ministers,  according  to  which  alone,  presbyteries  are  bound  to 
admit  the  presentees  of  patrons. 

And  if  this  be  so,  no  difficulty  can  arise  from  the  circumstance 
of  the  presbytery  of  Auchterarder  having,  in  this  instance,  obeyed 
the  enactment  of  the  General  Assembly  in  regard  to  Calls,  with- 
out exercising  any  farther  judicial  discretion  on  the  Call  held  by 
the  presentee.  Of  course,  the  point  on  which  the  sufficiency  of  any 
Gall,  as  evidence  of  the  concurrence  of  the  people,  must  depend, 
is  the  amount  of  the  concurrence  weighed  against  the  expressed  or 
implied  dissent.  And  if  the  Church  courts  and  the  General  As- 
sembly, the  Supreme  Court,  have  the  power  of  determining  in  each 
special  case,  what  concurrence  shall  constitute  a  sufficient  Call,  the 
last  body,  which  has  also  legislative  powers  in  ecclesiastical  mat- 
ters, may  surely  enact  and  declare  what  degree  of  concurrence,  the 
presbytery,  the  inferior  court,  shall  or  shall  not  adopt  as  sufficient 
It  may  be  a  question,  whether  or  not  it  was  expedient  for  the  Ge- 
neral Assembly  to  lay  down,  prospectively,  a  general  rule  for  all 
cases,  instead  of  allowing  the  presbyteries  to  determine  on  the  cir- 
cumstances attending  each  particular  Call  which  should  come  be-, 
fore  them.  But  that  is  a  matter  with  which  we  have  nothing  to 
do.  It  was  one  well  deserving  the  consideration  of  the  General 
Assembly  before  they  declared  the  law^  and  I  have  no  doubt  that 
it  was  deliberately  considered.  The  only  point  here  is,  whether, 
as  between  the  Church  courts  and  the  civil  rights  of  patrons,  it  was 
ultra  vires.  And  I  do  not  see  how  it  could  be  considered  ultra 
vires  of  the  General  Assembly  to  enact,  generally  and  prospective- 
ly, that  in  all  cases  there  should  be  exacted,  something  which  they 
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had  a  right  to  exact,  in  every  particular  case  ^hich  might  come 
before  them. 

While  giving  this  opinion,  I  am  not  conscious  of  ascribing  to 
the  General  Assembly  any  higher  legislative  powers  than  they  are 
generally,  and,  as  I  think,  justly,  understood  to  possess.     I  think 
they  have  legislative  powers  in  matters  properly  ecclesiastical ;  and, 
for  the  reasons  already  given,  I  think  that  the  Call  is  by  law,  at- 
tested by  immemorial  usage,  a  matter  ecclesiastical ;  being  part  of 
the  ecclesiastical  form  of  the  admission,  and,  in  the  great  majority 
of  cases,  of  the  ordination  of  a  minister.     As  such,  I  think  the 
General  Assembly  has  the  power  to  regulate  it  to  an  extent,  bona 
Jide^  consistent  with  the  nature  of  that  form,  and  the  object  which 
it  was  intended  to  answer.     I  hold  them  to  have  the  power  of  re- 
gulating it,  precisely  as  they  have  the  power  of  regulating  the  qua- 
lifications of  presentees ;  and  that,  although  such  regulations  may 
limit  in  some  degree  the  range  of  selection  by  patrons,  I  do  not 
say  that  cases  may  not  occur  in  which  the  one  power  as  well  as 
the  other  may  be  abused.     If  it  were  attempted  by  the  Church 
courts,  under  the  disguise  of  pretended  regulations  of  either  the  one 
kind  or  the  other,  to  defeat  the  rights  of  patrons,  by  requiring  con- 
ditions palpably  inconsistent  with  the  object  for  which  those  powers 
were  vested  in  them,  the  civil  courts  might  be  justified  in  disre- 
garding those  enactments.    But  I  see  no  just  cause  for  holding  the 
present  case  to  fall  under  this  exception.     Looking  at  the  nature 
of  the  regulations  enacted  by  the  General  Assembly,  as  enforced 
in  this  particular  case,  they  appear  to  me  to  be  clearly  within  the 
powers  which  the  Church  courts  might  have  judicially  exercised, 
and  of  which  the  General  Assembly,  therefore,  might,  in  their  le- 
gislative capacity,  prospectively  regulate  the  exercise.     It  is  true 
they  form  a  more  rigorous  standard,  than  that  by  which  the  Church 
courts  had  for  some  time  previously,  measured  the  sufficiency  of 
Calls  in  the  particular  cases  coming  before  them.     But  they  con- 
tain nothing  inconsistent  with  the  obvious  and  only  intelligible  ob- 
ject of  a  Call,  viz.  that  it  should  express,  to  a  reasonable  extent, 
a  concurrence  on  the  part  of  the  parish.     Above  all,  they  do 
not  go  beyond  what  the  Church  courts  might,  in  the  exercise  of 
their  judicial  discretion,  have  exacted  ;  and,  what  is  of  more  im- 
portance, might  have  exacted  in  this  particular  case.     For  it  must 
always  be  kept  in  mind,  that  the  question  here  is  not,  whether  the 
General  Assembly  did  wrong  in  passing  the  law,  but  whether  wrong 
has  been  done  to  the  pursuer  by  the  application  of  the  law  to  his  par- 
ticular case.     In  this  view  the  whole  circumstances  must  be  uken 
into  consideration.  And  I  think  it  cannot  possibly  be  disputed,  that 
the  rejection  of  a  presentee,  on  the  insufficiency  of  a  Call,  signed 
only  by  two  resident  heads  of  families,  and  expressly  dissented  from, 
by  287  heads  of  families  out  of  330,  could  at  no  period,  even  during 
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the  utmost  relaxation  of  the  practioe  of  the  Church  in  this  particu- 
lar,  have  been  held  to  be  beyond  the  powers  of  the  Church  courts. 
But,  besides,  I  do  not  think  that  the  question  of  the  legality  of 
the  regulations  of  the  General  Assembly  properly  arises  in  the 
present  case.  From  the  terms  of  the  summons,  from  the  narra- 
tiye,  the  subsumption,  and  from  the  conclusions  now  insisted  in, 
it  appears  to  me  that  the  only  question  that  does  arise  here  is, 
whether  or  not  the  pursuer  is  entitled  to  be  taken  on  trial,  and  ad- 
mitted as  minister  of  the  parish  of  Auchterarder,  without  any  call 
or  concurrence  whatever  ?  The  affirmative  of  that  proposition  is 
truly  the  conclusion  arrived  at  in  the  present  summons,  and  is  one 
which,  for  the  reasons  already  assigned,  I  think,  cannot  be  sus- 
tained. 

I   am  sensible  that  it   may  be  said,  and  has  been,  though 
not  very  distinctly  said,  in  opposition  to  this  view,  that  the  ques- 
tion of  the  legality  of  a  call  is  not  here  raised,  and  that  the  ille- 
gality against  which  the  pursuer  seeks  redress  is  what  is  called 
the  Veto,  the  rejection  of  the  presentee  in  consequence  of  the  dis- 
sents of  the  majority  of  heads  of  families.    I  have  already  explain- 
ed my  reasons  for  thinking  that  it  is  impossible  to  separate  the 
dissent  from  the  Call ;  that  the  dissent  was  only  one  of  the  means 
taken  by   the  General  Assembly  to  determine  whether  a  Call 
should  be  sustained  or  not ;  and  that  the  grounds  on  which  the 
Veto  was  challenged  in  the  summons,  must  apply  to  every  rejec- 
tion on  the  score  of  insufficiency  of  call,  because  every  such  case 
must  be  reducible  to  the  veto  of  those  who  decline  to  concur. 
But,  even  admitting,  for  the  moment,  the  ground  of  rejection 
taken  in  this  way,  to  be  the  ground  set  forth  in  the  summons,  it 
would  be  impossible  to  reconcile  it  with  the  conc^lusion,  except  on 
the  assumption  of  that  very  proposition  respecting  calls,  which  in 
the  same  breath  is  supposed  to  be  waived.     For  if  the  rejection 
of  the  presentee  is  in  this  case  to  be  disconnected  from  the  consi- 
deration of  the  call,  it  follows  that  there  is  at  this  moment  before  the 
presbytery  of  Auchterarder,  a  call  on  behalf  of  the  pursuer,  the  pre- 
sentee, still  undiposed  of  Now  I  can  understand  that  there  might  be 
two  conclusions  consistent  with  the  supposition  that  the  legality  of  a 
Call  was  not  questioned  in  the  present  action.  The  summons  might 
have  concluded,  either  that  the  call  should  be  sustained  by  the 
presbytery — a  conclusion  which,  though  consistent  with  the  above 
supposition,  would  have  been  clearly  incompetent,  as  touching  a 
matter  beyond  the  cognizance  of  the  Civil  Court ;  or  it  might  have 
concluded  that  the  presbytery  should  take  the  call  of  the  pursuer 
under  consideration,  and  upon  that  being  sustained,  take  him  up- 
on  trials,  &c.      But  the  present  summons  does  neither  the  one 
nor  the  other.  Although  the  fact  is  unquestionable,  that,  according 
to  this  view  of  the  case,  there  lies  before  the  presbytery  of  Auch- 
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terarder  a  Call  still  undisposed  of,  the  conclusion  of  the  summons 
is,  that  the  presbytery  shall  at  once  take  the  presentee  on  trials, 
and  admit  him  if  qualified, — in  other  words,  that  they  should 
take  him  on  trial,  and  admit  him  independently  of  any  call  or 
concurrence  on  the  part  of  the  parish ; — being  the  very  proposition 
which  is  involved  in  the  other,  and,  as  it  appears  to  me,  more  cor- 
rect view  of  the  summons,  and  which  is  negatived  by  the  invari- 
able and  concurring  practice  of  Church  Courts,  presentees  and  pa- 
trons, in  the  matter  of  the  admission  of  ministers,  since  the  passing 
of  the  act  of  the  10th  of  Queen  Anne. 

Before  concluding,  I  may  be  permitted  shortly  to  notice  a  mat- 
ter which,  though  not  entering  strictly  speaking  into  the  law  of 
the  case,  has  been  employed  as  a  kind  of  argument  ad  absurdum 
against  the  view  which  I  am  inclined  to  take  of  this  case.  It  has 
been  said  that,  if  the  Call,  as  regulated  by  the  Acts  of  the  General 
Assembly,  stands  good,  patronage  must  in  future  be  a  mockery 
and  must  substantially  be  extinguished.  I  think  this  is  no  more 
true,  than  the  counter  proposition  asserted  by  those  opposed  to 
patronage,  that  such  a  right  in  the  hands  of  a  private  party  is  ne- 
cessarily destructive  of  all  beneficial  influence  on  the  part  of  the 
parish,  in  the  appointment  of  their  pastor.  I  do  not  see  the  ab- 
solute incompatibility  of  the  one  existing  in  combination  with  the 
other.  With  great  submission,  it  appears  to  me,  that  both  of  the 
parties  who  maintain  those  extreme  views,  assume  that  fallacious 
principle,  which  is  sometimes  laid  down  by  certain  speculators,  in 
reasoning  against  the  possibility  of  mixed  or  balanced  governments, 
that,  in  the  case  of  co-ordinate  powers,  the  substantial  exer- 
cise of  the  one  is,  necessarily,  fatal  to  that  of  the  other.  It  would 
be  much  nearer  the  truth  to  say,  that  there  is  no  power  which  is 
not,  one  way  or  other,  modified,  and  controlled  by  opposition  ;  and 
that  the  whole  system  of  government — of  political  administration 
— and  of  private  business,  is  composed  of  a  balancing  of  opposing 
influences,  and  a  constant  adjustment  of  seemingly  adverse  pre- 
tensions ; — the  practical  effect  of  which  in  general,  is  not  felt  as  an 
impediment,  but,  on  the  contrary,  is  highly  beneficial  in  the  con- 
duct of  affairs.  The  result  is,  not  absolute  opposition,  but  com- 
promise ;  and,  like  that  arising  from  the  composition  of  different  for- 
ces, the  course  is  in  general,  one  not  in  the  exact  direction,  indeed, 
of  either,  but  partaking  of  the  tendency  of  both,  and  terminating 
in  a  point  more  happily  placed,  than  that  to  which  either  acting 
separately  would  have  led.  Even  considering  the  objectionable 
regulation  here  as  a  veto,  we  surely  can  be  at  no  loss,  in  this  coun- 
try, for  instances  to  show,  that  a  veto  does  not,  necessarily,  lead  to 
the  extinction  of  those  powers  against  which  it  may  possibly  be 
exercised.  On  the  contrary,  the  conviction  of  the  existence  of 
such  a  check,  only  serves  to  guide  the  exerciseof  the  powers,  against 

VOL.  11.  u 


274  LORD  FULLEETOM^S  SPEECH. 

vhich  it  may  operate,  in  such  a  way  as  to  render  the  actual  exer- 
cise of  it  unnecessary.  I  see  no  improbability  in  the  supposition, 
that  it  might  have  so  acted  in  the  present  case.  I  do  not  know 
any  class  of  persons  to  whose  prudence,  discretion,  and  conscien* 
tiousness,  such  a  check  could  have  been  more  safely  intrusted 
than  the  heads  of  families  in  full  communion  with  the  Church.  I 
s^liould  have  hoped  that  this  check  would  not,  in  such  hands,  have 
been  perverted  into  an  instrument  for  defeating  the  right  of  se- 
lection legally  vested  in  patrons.  It  might  indeed  have  narrowed 
their  range  of  selection ;  but  it  would  have  done  so  on  the  most 
honourable  principle,  and  to  the  most  beneficial  effect — by  raising 
the  standard  according  to  which  they  tried  the  merits  of  the  can- 
didates for  their  favour ;  and  might  thus,  without  destroying  the 
right  of  patronage,  have  only  tended  to  enlighten  and  purify  the 
spirit  in  which  that  important  right  was  to  be  exercised.  And 
*  tnese  are  not  merely  empty  speculations,  for  I  understand  from 
authority,  on  which  I  can  place  the  most  perfect  reliance,  that, 
though  in  some  cases,  and  those  of  course  attracting  the  greatest 
share  of  public  attention,  heats  and  differences  have  arisen  in  the 
settlement  of  presentees,  the  vast  and  overwhelming  majority  of 
settlements  have  been  perfectly  quiet  and  highly  satisfactory. 
Patronage  has  not  been  extinguished;  it  has  been  exercised, 
and  the  mode  of  its  exercise  has  been  such  as  to  place  the  right  on 
the  best  of  all  possible  grounds,  the  conviction  of  its  utility  on  the 
part  of  those  mainly  interested — a  ground  much  more  likely  to  se- 
cure its  efficacy  and  permanence  than  the  most  authoritative  an- 
nouncement of  the  legal  rights  of  patrons. 

I  am  certainly  far  from  imputing  any  blame  to  the  pursuers  of 
this  action,  for  the  assertion  of  those  claims  which,  I  have  no  doubt, 
they  conscientiously  believe  to  bejust, — a  belief  in  which  they  are 
sanctioned  by  the  opinion  of  a  majority  of  the  Court.  But,  hold- 
ing the  opinion  which  I  do  of  the  probable  consequences  of  the  re- 
gulations of  the  Assembly,  contrasted  with  those  which  are  now 
likely  to  follow,  I  cannot  help  expressing  my  deep  regret  that  ob- 
jects so  highly  desirable  as  the  peaceable  settlement  of  ministers, 
and  the  harmony  between  the  Civil  and  the  Ecclesiastical  Courts, 
should  have  been  disturbed,  or  even  endangered  by  the  thorny,  the 
hazardous,  and  the  most  inflammatory  questions,  which  have  been 
inevitably  raised  in  this  action. 
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THE  LORD  PRESIDENT.— -'<  LORD  HONCRBIFP/ 


Lord  Moncreiff. — My  Lord  President,  This  is  a  very  un- 
common case,  and  I  think  I  may  say  it  is  absolutely  without  pre- 
cedent in  the  records  of  this  court.  It  raises  in  every  view  ques- 
tions of  the  greatest  importance :  But,  in  the  way  it  has  been 
pleaded,  those  questions  of  jurisdiction,  competency,  and  relev- 
ancy, which  are  necessarily  raised  by  the  summons  and  defences, 
have  been  rendered  of  tenfold  more  vital  and  momentous  inter- 
est. For  I  confess  it  appears  to  me,  that  the  various  and  con- 
tradictory theories  to  which  the  counsel  of  the  pursuers  have 
found  it  necessary  to  resort,  in  order  to  sustain  so  singular  an 
action,  would,  if  they  had  really  any  solid  foundation,  go  far  to 
annihilate  all  the  substance  of  the  fabric  of  the  Church  of  Scot- 
land, and  all  that  has  hitherto  endeared  it  to  the  affections,  and 
drawn  to  it  the  grateful  respect  and  veneration,  of  the  people  of 
this  land. 

The  question,  whether  it  was  in  the  power  of  the  church-courts 
as  by  law  established,  to  pass  such  an  act  as  that  which  the  General 
Assembly  of  1834  transmitted  to  the  presbyteries  of  the  church, 
and  enacted  ad  interim^  and  which  in  1835  another  Assembly, 
with  the  express  concurrence  of  a  great  majority  of  the  presbyte* 
Ties  returned  within  a  single  year,  finally  passed  into  a  standing 
law,  is  certainly  not  new  to  me.  It  has  been  pressed  on  my  at- 
tention in  other  places,  and  on  various  occasions,  with  great  se- 
riousness and  solemnity.  After  very  numerous  overtures  on  the 
subject,  and  many  directed  to  the  total  abolition  of  the  law  of 
Patronage,  from  the  presbyteries  and  synods  of  the  church,  had 
been  laid  before  the  General  Assembly,  and  after  the  tables  of  the 
Houses  of  Parliament  had  been  covered  with  petitions  on  the 
subject,  I  was  called  upon  amongst  others  known  to  have  taken 
an  active  interest  in  the  affairs  of  the  church,  to  render  such  as« 
sistance  by  information  or  otherwise  as  I  might  be  enabled  to  do, 
in  the  enquiry  which  proceeded  from  those  petitions  before  a 
Committee  of  the  House  of  Commons.  Though  feeling  all  the 
delicacy  of  the  situation  of  a  judge,  when  so  called  upon,  I  deem* 
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ed  it  my  duty  to  comply  with  that  request,  from  the  deep  con« 
viction  which  I  had  formed,  of  the  extreme  inexpediency  and  dan- 
ger of  the  measure  of  abolition  demanded  of  Parliament,  and  my 
earnest  anxiety  that  the  real  history,  character,  and  position  of 
the  law  of  Patronage  in  Scotland  might  be  fully  understood.  But, 
in  doing  so,  I  felt  it  to  be  necessary  clearly  to  guard  myself,  that,  on 
the  one  hand,  I  should  not  be  understood  to  compromise  the  right 
of  myself  or  any  other  judge  to  decline  any  such  examination,  in 
which  questions  of  municipal  law  or  on  the  construction  of  statutes 
might  arise,  and  on  the  other,  that  I  should  not  be  understood, 
in  any  answers  I  might  give,  to  deliver  any  judicial  opinion,  but  to 
"  have  most  fully  reserved  to  myself  the  right  of  free  and  unre- 
'^  strained  judgment,  upon  argument  and  discussion,  whenever 
"  any  such  question  should  be  raised  before  me  judicially.""  Un- 
der that  protestation,  all  the  humble  aid  which  I  could  render, 
according  to  my  conscientious  opinion,  was  freely  given  for  the 
preservation  of  the  law  of  Patronage  :  But  incidentally,  I  was 
also  requested  to  answer  to  questions,  concerning  the  powers  of  the 
church  to  enact  any  such  ecclesiastical  law,  as  the  act  which  had 
previously  been  proposed,  and  has  since  been  passed ;  and  re- 
newing my  protestation,  I  did  then  with  equal  freedom  express 
my  opinion  on  that  point,  according  to  the  best  judgment  which, 
on  much  reflection,  I  had  then  been  able  to  form. 

My  Lord,  I  have  now  had  the  advantage  (though  I  think 
rather  unaccountably)  of  hearing  this  question  as  to  the  power 
of  the  church  argued  before  me  with  the  most  consum- 
mate ability.  I  have  given  to  it  in  private  more  study  and 
reflection  than  I  ever  did  to  any  cause  since  I  have  sat  on 
this  Bench.  I  have  also  listened  with  the  most  anxious  atten- 
tion to  the  9pinions  delivered  by  those  of  your  Lordships  who 
have  already  spoken  ;  and  now,  with  the  utmost  possible  respect 
and  deference  to  the  opposite  views  taken  of  this  cause,  I  find 
myself  enabled  and  bound  most  conscientiously  but  firmly  to  de- 
clare, that  I  have  as  clear  and  as  decided  an  opinion  as  I  ever 
had  on  any  question  of  importance  presented  for  my  judgment, 
or  as  I  ever  can  have  when  so  many  of  your  Lordships  differ 
from  me,  that  the  church  had  the  power  to  enact  the  law  which  is 
said  to  be  the  subject  of  this  action,  and  that  the  action  itself  is 
both  incompetent  and  groundless. 

It  has  been  granted  in  argument,  that  this  court  has  no  juris- 
diction to  consider  the  poHcy  or  expediency  of  the  measure.  I 
must  say,  however,  that,  though  the  pursuers  no  doubt  intended 
so  to  limit  themselves,  many  parts  of  their  argument  were  to  my 
mind  no  way  pertinent  to  the  subject,  except  as  directed  against 
the  Tightness  or  expediency  of  it ;  and  I  am  afraid  that,  even  in 
the  opinions   of  your  Lordships,  the  strict  line  of  distinction 
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may  not  have  been  entirely  preserved.  Perhaps  I  may  not 
myself  be  able  in  all  points  to  preserve  it,  however  anxious 
to  do  so.  But  the  concession  is  not  in  itself  sufficient.  Some- 
thing more,  and  of  much  greater  importance,  must,  in  my  opi- 
nion, be  granted.  For  there  may  be  a  constitutional  question 
strictly  in  ecclesiastical  law^  which  is  quite  foreign  to  the  juris- 
diction of  this  court.  There  may  have  been, — I  know  there 
were,— different  opinions  entertained  and  expressed,  concerning 
the  constitutional  correctness  of  the  act,  with  reference  to  the  law 
of  the  church,  and  the  separate  jurisdictions  of  its  several  courts. 
And  I  humbly  think,  that  the  great  scope  of  the  argument  of  the 
pursuers,  except  when  it  is  directed  to  deprive  the  church  of  all 
power  of  legislation  whatsoever,  even  in  matters  ecclesiastical, 
truly  relates  more  to  supposed  difficulties  in  the  ecclesiastical 
competency  of  the  law,  or  the  practical  use  of  the  principle  laid 
down  in  it,  than  to  the  proper  question,  how  far  it  is  in  violation 
of  civil  statutes,  or  an  infringement  on  civil  rights.  But  the  dis- 
tinction is  plain,  and  of  essential  importance.  If  the  church- 
courts  were  acting  within  their  own  competency,  it  is  not  here 
that  any  party  can  be  heard  to  argue  against  the  constitutional  ac- 
curacy of  the  measure  they  have  adopted.  That  argument  was 
fitted  for  another  place.  I  know  that  some  of  your  Lordships 
think  otherwise.  But  I  must  state  it  as  a  very  important  point 
in  the  opinion  I  entertain  of  the  case,  that  we  have  no  compe- 
tency to  consider  any  such  question. 

It  may  be  right  here  to  advert  to  the  exact  position,  in  which 
the  act  of  Assembly  stood,  at  the  time  when  the  sentence  which 
is  the  cause  of  this  declarator  was  pronounced.  But  first,  let 
me  make  a  few  general  observations.  The  law  of  Patronage  is 
part  of  the  law  of  this  land ;  and  undoubtedly  the  titles,  by 
which  it  is  held  by  an  individual,  confer  on  him  legal  rights. 
But  the  right  of  patronage  is  not  a  right  of  absolute  property. 
It  has  been  too  much  so  treated ;  and  I  own,  that,  being  sin- 
cerely of  opinion  that  it  would  not  be  for  the  interest  of  the  church 
or  of  the  country  that  it  should  be  taken  away,  it  is  always  with 
regret  that  I  hear  it  spoken  of  as  a  mere  subject  of  patrimonial 
valuCi  which  may  be  sold  to  the  highest  bidder,  and'bought  on 
speculations  of  personal  interest,  like  any  ordinary  article  of  mer- 
chandise. It  is,  no  doubt,  true  as  matter  of  fact  and  law,  that  a 
right  of  patronage  may  pass  from  one  person  to  another  by  sale 
or  gift ;  but  that  is  one  very  strong  reason  for  keeping  it  con- 
stantly and  strictly  in  view,  that  the  right  can  only  so  pass,  and 
raust  always  be  held,  according  to  its  true  nature  and  legal  cha- 
racter, and  with  all  its  qualities  and  conditions.  The  patron  has 
no  property  in  the  fruits  of  the  benefice^  and  he  cannot  legally  de- 
rive the  smallest  fragment  of  personal  benefit  from  any  exercise 
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of  the  right  of  presentation.  It  is  but  a  trust  in  his  person, — a 
trust  the  most  sacred  and  solemn  with  which  a  human  being  can 
be  invested, — a  trust  for  the  benefit  of  the  people^ — a  trust  for 
maintaining  the  religious  interests  of  the  community,  on  which 
their  present  happiness  and  their  eternal  welfare  depend.  Need 
it  be  wondered  at,  then,  if,  in  the  original  foundation,  or  in  the 
progress,  of  such  a  church  establishment  as  that  of  Scotland,  built 
as  it  was  on  broad  principles  of  freedom,  and  whose  main  aim  ever 
was  the  instruction  and  edification  of  the  people,  such  a  trust- 
right,  in  its  very  nature  exposed  to  abuse,  should,  by  the  laws 
equally  of  the  church  and  of  the  state,  have  been  subjected  to 
various  checks  and  restraints,  conditions  and  qualifications,  in  the 
exercise  of  it,  for  securing  its  faithful  and  beneficial  use  for  the 
great  end  in  view  ?  It  would  be  expected  beforehand  that  it 
should  be  so  ;  and  it  is  certain  that  the  right  is  subject  to  many 
such  restraints.  It  is  restrained  by  the  powers  of  admission  and 
ordination  exclusively  vested  in  the  church  courts*-by  the  power 
given  to  them  of  judging  of  the  qualifications  and  fitness  of  the 
person  presented — by  all  the  laws  against  simony — by  the  acts 
which  limit  the  time  of  presenting — by  the  qualifications  attached 
to  the  patron,  and  the  oaths  he  must  have  taken,-— ^nd  by  other 
qualities — all  directed  to  the  object,  that  the  trust  for  the  people 
shall  be  duly  executed. 

Now  it  appears,  that,  previous  to  the  General  Assembly  in 
1834,  an  impression,  which  had  never  ceased  to  exist  in  Scotland, 
had  become  vivid  and  prevailing,  that  one  of  the  constitutional 
and  most  essential  safeguards  against  the  undue  use  of  the  right, 
though  maintained  and  constantly  observed  in  form,  had  been 
reduced  by  practical  operations  to  nearly  a  dead  letter ;  that  many 
evils  had  in  .consequence  been  brought  upon  the  church ;  and  that  it 
ought  to  be  revived  in  its  full  spirit,  and  brought  into  a  state  of 
definite  and  active  efficiency.  I  see  that  an  opinion  is  enter- 
tained, that  no  evil  had  been  produced,  but  that,  on  the  contrary, 
the  series  of  decisions  spoken  of  had  conferred  great  benefit  on 
the  church  and  on  the  country.  One  authority  in  the  Life  of  Dr. 
Robertson  has  been  referred  to,  bearing  the  name  of  an  eminent 
professor,  but  which,  in  the  particular  part  quoted,  as  explained 
by  Lord  Gillies,  was  not  written  by  him,  but  by  another  very 
eminent  and  excellent  person.  Principal  Hill ;  and,  though  I  bear 
to  his  name  also  the  most  sincere  respect,  it  cannot  but  occur  to 
every  one,  that  his  authority  cannot  be  exactly  the  same  on  a  sub- 
ject, in  which  all  his  opinions,  associations,  and  prejudices,  were 
on  one  side,  as  it  must  be  acknowledged  by  all  men  to  be  in  the 
much  higher  departments  of  his  theological  and  literary  labours. 
But  on  this  point,  as  on  many  others,  another  treatise,  which  was 
republished  by  me  in  1833,  has  been  much  referred  to.     My 
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Lord  President,  I  cannot  but  be  deeply  affected. by  the  kind  and 
feeling  manner  in  which  your  Lordship  was  pleased  to  express 
yourself  in  regard  to  the  author  of  that  treatise.  I  should  be  my- 
self destitute  of  all  honourable  feeling,  if  I  were  not  profoundly 
sensible  to  the  value  of  such  a  warm  tribute  of  respect  and  affec- 
tion towards  his  memory,  coming  from  your  Lordship,  towards 
whom,  permit  me  to  say,  I  always  look  with  the  truest  reverence 
and  attachment.  But  will  youallowme  most  respectfully  to  suggest 
a  doubt,  whether,  in  such  a  legal  discussion  as  that  we  are  now  en- 
gaged in,  more  use  has  not  been  made  of  the  various  parts  of  that 
pamphlet  than  the  nature  of  it  will  altogether  authorise.  It  was 
originally  published  as  an  appendix  to  the  Life  of  Dr.  Erskine, 
for  the  simple  purpose  of  enabling  persons,  who  might  be  strangers 
to  our  ecclesiastical  institutions,  to  understand  some  passages  in 
the  Life.  The  author  states  that  it  was  a  mere  sketch,  written 
amidst  many  avocations,  and  that  he  was  sensible  that  there  must 
be  many  defects  in  it,  both  in  the  substance  and  in  the  composi- 
turn.  It  was  republished  by  me  in  a  separate  form  in  1833,  with 
that  explanation  in  the  preface.  In  doing  so,  I  had  two  objects. 
I  thought  it  might  have  some  tendency  to  lessen  the  agitation 
which,  from  obvious  causes,  had  then  begun,  on  the  subject  of  the 
abolition  of  the  law  of  patronage  itself;  and  I  hoped  also,  that  it 
might  be  useful  in  enabling  the  members  of  the  House  of  Com- 
mons, on  whom  the  numerous  petitions  presented  were  forcing 
the  consideration  of  the  subject,  to  understand  something  of  the 
constitution  and  history  of  that  church,  on  which  they  were 
required  to  legislate.  I  believe  it  in  some  measure  answered 
both  these  ends.  But  it  never  would  have  occurred  to  me, 
that  it  could  be  relied  on  in  point  of  accuracy,  either  in  the 
details  of  all  the  facts,  or  in  the  precision  of  language  to  be  desir- 
ed in  every  thing  which  may  be  safely  appealed  to  in  a  legal  in- 
quiry :  Several  mistakes  in  facts  were  pointed  out  by  the  Dean 
of  Faculty :  I  could  mention  others :  And  I  am  firmly  per- 
suaded, that,  in  the  most  important  of  the  passages  which 
have  been  quoted,  there  is  a  manifest  looseness  of  expression, 
which  makes  them  convey  ideas,  which  the  author  could  not 
have  entertained  or  expressed,  if  he  had  been  considering  with 
the  care  necessary  the  precise  state  of  the  facts,  and  the  full 
import  of  the  words  used  by  him.  But  still  less  could  I  have 
imagined,  that  the  gentle  and  honourable  candour,  with  which  the 
author  has  expressed  himself,  in  regard  to  a  controversy,  in  which 
he  had  himself  been  engaged^  but  which  he  believed  to  have  been 
for  a  long  period  sopited  by  the  circumstances  explained  by  him, 
could  be  mistaken  for  a  surrender  of  the  opinions  which  he  had 
held  all  his  life,  or  construed  into  an  approval  of  the  proceedings 
of  the  eminent  men  to  whom  he  had  been  almost  uniformly  opposed, 
or  into  an  SLcknoYfledgmQutthatnoevil  consequences  had  arisen  from 
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them.  If  any  such  inferences  are  drawn,  they  are  not  correct, 
as  the  pamphlet  itself  shews.  Allow  me  to  say, — ^in  which  he  also 
joined, — that  the  men  who  took  the  lead  in  that  struggle,  concern- 
ing the  necessity  of  a  real  call  by  the  people,  Dr.  Dick,  Dr.  Mac- 
queen,  Dr.  Erskine,  Mr.  Freebaim,  Mr.  Stevenson,  Mr.  Andrew 
Crosbie,  and  others,  were  no  mean  men,  no  weak  and  ignorant 
bigots.  But,  since  so  much  has  been  said  of  the  pamphlet  from 
the  bar,  and  by  some  of  your  Lordships,  I  hope  that  even  I  may 
be  permitted  to  read  (since  no  one  else  has  done  so,)  the  follow- 
ing sentences,  both  in  vindication  of  the  author'^s  consistency, 
than  whom  no  man  ever  lived  who  was  more  opposed,  in  the 
knowledge  of  all  Scotland,  to  the  settlement  of  any  man  in  a  pa- 
rish who  was  not  reasonably  expected  to  be  acceptable  to  the 
people  ;  and  because  they  have  a  most  important  bearing  on  the 
point  which  has  led  me  into  these  observations. 

After  explaining  the  progress  of  the  controversy,  he  says,  at  page 
86,  ^'  The  zeal  of  the  people  was  irritated,  and  at  last  exhausted, 
'^  by  processes  in  the  Assemblies,  so  long  protracted,  and  so  uni- 
^^  formly  unsuccessful.  Their  opposition  to  presentees  did  not  be- 
^'  come  less  frequent,  or  less  difficult  to  manage  at  home.  But  the 
'^  people  became  gradually  less  inclined  to  bring  their  opposition 
*'  to  the  Assemblies.  Before  Dr.  Robertson  retired  from  the  ma- 
^'  nagement  of  church  affairs  in  \^^\y  there  were,  in  comparison, 
^'  few  cases  of  disputed  settlements  brought  to  the  General  Assem- 
*'  bly."  At  page  87,  he  says,  "  Whether  it  was  originally  ex- 
^'  pedient  to  have  adopted  the  system ;  whether  the  system  uhu 
<'  at  any  time  agreeable  to  the  constitutional  laws  and  usages 
"  either  of  fhe  Church  or  of  the  State ;  and  whether  the  support 
^*  given  to  it  by  his  Majesty ^s  government,  under  every  successive 
'^  administration,  was  dictated  by  sound  policy^  are  quite  different 
^'  questions,'^''  Then  the  following  passages  occur  at  pages  89, 90, 
<'  The  language  of  the  majority  in  Assemblies  at  this  time  uni- 
'^  versally  was,  that  the  secession  from  the  church,  instead  of  increas- 
''  ing,  was  on  the  decline  ;  and  that  the  superior  character  and  ta- 
'^  lents  of  the  established  clergy  was  gradually  weakening  its  re- 
*'  sources,  and  would  ultimately  exhaust  them.  Experience  has 
^^  not  verified  these  sanguine  expectations.  At  the  distance  of  a 
"  few  years  after  Dr.  Robertson  retired,  the  people,  disgusted  with 
'^  unsuccessful  processes  before  the  Assembly,  relinquished  the  plan 
''  of  their  predecessors,  and  came  seldom  to  the  Assembly  with  ap- 
^'  pealsfrom  the  sentences  of  the  inferior  courts,  appointing  the  settle- 
*'  ment  of  presentees  whom  they  resisted.  But  they  began  to  do 
'^  more  quietly,  or  with  less  observation  than  formerly,  what  was 
'^  not  less  unfriendly  to  the  establishment.  In  ordinary  cases, 
"  they  now  leave  the  church  courts  to  execute  their  sentences 
**  witnout  opposition ;  and  set  themselves  immediately  to  rear  a 
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"  seceding  meeting-house,  which  very  often  carries  off  a  large 
"  proportion  of  the  inhabitants  of  the  parish.  The  bustle  in  As- 
*^  semblies  is  in  a  great  measure  over ;  or  a  disputed  settlement 
^^  no  longer  creates  any  serious  interest  or  division  in  the  church- 
**  courts.  BiU  the  silent  increase  of  seceding  meetings  has  gra- 
**  dually  weakened  and  contracted  the  influence  of  the  Establish' 
"  ment  on  the  general  population,^'' 

The  author  elsewhere  explains,  that  the  Secession,  which  con- 
sisted originally  of  only  eight  churches,  had  increased  to  360,  at 
the  time  he  wrote  in  1838. 

This  is  the  state  of  quiet  repose,  which  the  prevailing  views 
brought  about.     I  agree  perfectly,  notwithstanding,  in  what  has 
been  said  of  the  concluding  passage  of  the  pamphlet,  that,  in  spite 
of  all  evils  and  defects,  the  practical  benefits  conferred  on  the 
country  by  the  Church  of  Scotland  had  equalled,  if  they  had  not 
surpassed,  those  of  any  church  in  Christendom.    But  still  the  evils 
were  very  serious.    And  I  may  be  allowed  farther  to  mention,  that, 
long  after  the  Life  of  Erskine  was  published,  and  after  the  author^s 
death,  another  agitation  arose,  of  which  he  could  have  had  no  con- 
ception, directly  connected  with  the  subject  of  the  last  passage  I 
have  read.  He  had,  in  a  spirit  of  Christian  liberality,  which  I  believe 
was  fully  appreciated  by  many  of  the  Secession  Church,  suggested,  * 
that  they  might  all  be  again  united  to  the  Established  Church. 
Unfortunately,  other  views  were  taken  up  by  a  great  part  of  that 
body  after  his  death.     It  would  be  wrong  to  say  a  word  on  such 
a  subject.     But  no  man  can  doubt,  that  neither  the  Church,  nor 
the  people  of  the  Church,  could  be  indifferent  to  it.     As  mere 
matter  of  fact,  it  necessarily  directed  attention  to  the  subject  of 
the  calling  and  inducting  of  ministers,  and  revived  some  of  the 
old  questions  on  that  subject.     It  was  in  these  circumstances, 
and   while  the   Committee  of  the  House  of  Commons  on  the 
law  of  patronage  was  yet  sitting  in  London,  that  the  General  As- 
sembly of  1834,  far  from  meeting  with  no  complaints^  having  their 
own  table  covered  with  overtures  from  very  numerous  presbyteries 
and  SEVERAL  entire  stnods,  pressing  earnestly  for  some  fixing 
measure  on  thesubject  of  the  moderation  of  the  calls,  then  necessarily 
entered  on  the  serious  consideration  of  that  part  of  the  regular, 
constant,  and  legal  process  of  the  admission  of  ministers,  which  con- 
sists in,  and  is  known  in  all  the  records  of  the  church  by  the  name 
of,  **  The  moderation  of  the  Call  ;'*^  and  being  fully  satisfied  of 
the  expediency,  and  indeed  the  necessity,  of  some  distinct  and 
clear  law  being  passed  on  the  subject,  adopted  the  overture  which 
was  then  transmitted  to  presbyteries,  and  being  enacted  ad  interim^ 
constitutes  the  act  under  which  the  presbytery  of  Auchterarder 
proceeded  in  this  case.     But  it  is  well  worthy  of  notice,  that  so 
strongly  was  it  felt,  that  there  was  a  necessity  tor  some  declaratory 
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enactment  on  the  subject  of  the  ecttlement  of  ministers,  that  the 
only  motion,  which  was  set  against  a  similar  overture  in  1833, 
consisted  in  a  resolution  for  a  declaratory  act,  with  various  regula- 
tions, distinctly  directed  to  a  change  of  the  existing  practice,  pro- 
ceeding on  an  express  avowal  by  the  mover,  that  the  former  deci- 
sions had  gone  too  far ;  which  resolution  was  to  be  converted  into 
a  declaratory  act  of  the  church,  by  the  authority  of  a  single  As- 
eembly:  And  it  is  farther  remarkable,  that,  in  the  following 
Assembly,  an  Approval  of  the  relative  regulations  constituted  the 
motion,  which  was  set  against  the  overture  of  1834. 

I  do  not  at  present  enter  into  any  discussion  of  the  terms 
of  the  act  of  1834.  The  principle  of  it  was  simply,  to  de- 
clare what  those  who  framed  it  believed  to  be  a  fundamen- 
tal law  or  principle  of  the  church  in  the  admission  of  minis- 
ters, and  then  to  make  a  definite  provision  for  the  instruction 
of  presbyteries  9  which  was  thought  to  be  sufficient  for  securing 
effect  being  given  to  that  principle,  and  fully  believed  not  to  be 
in  any  respect  inconsistent  with  the  just  exercise  of  the  right  of 
patronage.  Whether  that  measure  was  wise  or  not — whether  it 
was  as  well  conceived  or  expressed  as  it  might  have  been, — are  not 
questions  which  can  be  discussed  here.  There  rre  many  consider- 
ations affecting  them  which  would  be  altogether  unsuitable  in  this 
Elace ;  and  I  shall  not  allow  myself  to  be  excited  by  the  many 
ard,  and,  in  my  sober  judgment,  most  unjust  things  which  have 
been  said,  so  far  to  depart  from  my  proper  judicial  functions,  as 
to  enter  into  any  such  discussions.  I  may  be  permitted  simply 
to  observe,  that  I  think  the  principle  of  the  act  has  been  much 
misapprehended,  as  if  it  were  a  very  violent  measure  against  the 
rights  of  patrons,  whereas,  if  it  were  proper  in  this  place  to  enter 
into  such  a  question,  it  could  be  easily  shewn,  and  has  been 
proved  by  experience,  that  it  was  in  fact  a  much  milder  form  of 
giving  definite  effect  to  the  call,  than  if,  assuming  that  part  of  the 
undoubted  law  of  the  church  not  to  be  abolished,  it  had  been  re- 
solved to  require  any  positive  quantum  of  direct  concurrence  by 
the  people,  or  members  of  the  congregation. 

But  I  now  wish  to  observe,  that  though, — the  act  having  been 
passed  ad  interim  by  the  Assembly  1834, — the  Auchterarder  case 
arose  under  it  while  it  so  stood,  and  must  be  judged  according  to 
it,  wherever  there  is  competency  to  judge  of  it,  the  state  of  the  mat- 
ter was  very  different  when  the  sentence  of  the  presbytery  reject- 
ing the  presentee  was  pronounced  on  the  7th  July  1835.  By  that 
time,  the  overture  had  passed  the  ordeal  of  the  whole  church,  had 
been  approved  of  by  a  great  majority  of  the  presbyteries  of  the 
church,  and  had  been  finally  passed  into  a  standing  law  by  the 
General*  Assembly  of  1835.  Your  Lordships  will  perceive,  there- 
fore, that  what  you  are  required  to  consider — ^not  indeed  by 
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the  summons,  which  makes  no  allusion  to  it,  but  by  the  argu- 
ment of  the  pursuers — is,  not  the  act,  or  the  views  of  any  in- 
dividual or  number  of  isolated  individuals ;  not  any  hasty  de- 
cision  of  any  church  court  in  a  particular  case ;  not  even  a  de- 
claratory act  like  Dr.  Cook's  of  1833,  proposed  to  be  passed 
by  a  single  General  Assembly  ;  but  an  act  finally  passed  into  a 
law  of  the  church,  by  the  whole  body  of  the  Church  of  Scot- 
land, in  the  most  regular,  solemn,  and  deliberate  manner,  under 
all  the  sanctions  of  the  barrier  act,  and  which  every  presbytery 
within  it  is  imperatively  bound  to  obey.  Let  the  pursuers  make 
as  light  of  it  as  they  may,  (I  am  sure  your  Lordships  cannot  do 
80,)  it  is  a  very  serious  matter,  for  this  court  to  interpose  to  de- 
clare  such  a  law  itself  in  matter  ecclesiastical,  and  the  act  of  a 
a  presbytery  in  obeying  it,  to  be  illegal.  This  is  perhaps  even 
more  serious  than  it  may  at  first  sight  appear  to  be.  For,  though 
it  cannot  of  course  affect  any  of  your  Lordships  in  the  judgment 
which  you  may  think  it  your  duty  to  pronounce,  it  may  be  right 
to  put  it  in  the  view  of  the  Court,  that  the  act  in  question,  having 
passed  through  the  operation  of  the  barrier  act,  cannot  be  altered 
by  any  act  of  a  single  Assembly,  or  otherwise  than  by  an  over- 
ture transmitted  to  presbyteries,  and  afterwards  enacted  by  an- 
other Assembly. 

But,  my  Lord,  it  has  been  well  said,  that  this  is  merely  an  ac- 
tion atlawy  however  large  and  interesting  the  questions  raised  in  it 
may  seem  to  be.  And  I  apprehend,  that  in  it,  as  in  all  cases,  it 
is  our  duty  to  consider  it  strictly  as  such,  and  to  give  attention 
to  all  the  difiiculties  with  which  the  pursuers  may,  by  their  own 
conduct,  or  by  the  form  of  their  summons  and  pleadings,  have  en- 
cumbered it. 

And  this  brings  mc  to  take  notice  of  what — if  any  case  on  the 
act  of  Assembly  is  before  us  at  all,  of  which  presently — I  think 
ought  to  be  treated  as  a  preliminary  question,  and  which,  to  my 
mind,  is  far  from  being  so  simple  and  easy  as  the  pursuers  have 
treated  it. — Indeed,  I  do  not  think  that  the  full  force  of  it  has  yet 
been  attended  to. — I  mean  tlie  objection^  personal  to  the  defenders, 
that  they  acquiesced  in  the  legality  of  ihe  presbytery  proceeding  on 
the  act  of  Assembly^  and  are  barred  from  now  maintaining  the  point, 
which  is  said,  though  erroneously,  to  betaken  against  the  presbytery 
by  the  declaratory  conclusion  to  which  our  attention  is  at  present 
confined.  I  have  doubts,  indeed,  whether  either  this  plea,  or  any 
question  on  the  act  of  Assembly  at  all,  is  properly  in  the  record. 
But  if  the  plea  on  the  illegality  of  the  act  is  before  the  Court,  the 
objection  of  acquiescence  in  it  must  be  open,  and  is  of  material 
importance. 

Observe  the  terms  of  the  summons.  It  proceeds  on  an  as- 
sumed  obligation  on    the    presbytery   to  take  the  presentee  on 
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trials,  and,  if  found  qualified  on  such  trials,  to  admit  him;  and  on 
the  fact  stated,  that  without  doing  so  they  rejected  him  on  the 
ground  of  a  veto  of  the  parishioners  :  And  this  is  attempted  to 
be  sustained  by  an  argument  (not  in  the  record,  as  I  think,)  to 
shew,  that  the  act  of  Assembly  under  which  the  presbytery 
proceeded  was  illegal.  Now,  look  at  the  minutes  of  the  presby- 
tery. The  presentation,  with  the  presentee'^s  acceptance,  his  li- 
cense, and  other  necessary  papers,  were  at  the  first  meeting  pro- 
duced by  Mr.  Hope  M oncriefT  as  agent  of  the  patron.  Accord- 
ing to  unform  practice,  it  was  received,  and  appointed  to  lie  on 
the  table  till  next  meeting.  The  minute  of  the  second  meeting, 
after  mentioning  that  Mr.  MoncreifP  appeared  and  produced  other 
papers, proceeds  thus: — "  The  presbytery  taking  into  consideration 
"  that  the  late  Rev.  Charles  Stewart,  minister  of  Auchterarder, 
"  died  on  the  Slst  August  last,  and  that  the  23d  regulation  of 
"  the  interim  act  of  the  late  General  Assembly  anent  Calls,  inti- 
"  mates  that  all  cases  in  which  the  vacancies  have  taken  place 
"  after  the  rising  of  said  Assembly,  sluzll  fall  under  the  opera- 
**  lion  of  the  regulations  and  relative  act  of  Assembly  anent  Calls ; 
"  Finds,  therefore,  that  they  must  proceed  to  fill  up  the 
**  VACANCY  IN  Auchterarder,  according  to  said  act  and  rbla- 
**  tive  regulations."  Then  it  bears,  that  all  the  necessary  papers 
being  produced,  the  presbytery  found  themselves  prepared  to  sus- 
tain the  presentation  and  appoint  a  day  for  moderating  in  the  call — 
that  they  appointed  Mr.  Young  to  preach  in  the  church  of 
Auchterarder  on  two  successive  Sundays,  and  intimation  to  be 
made,  that  the  presbytery  would  meet  in  the  church  "  on  the 
"  first  Tuesday  of  December  next,  being  the  second  day  of  that 
"  month,  to  moderate  in  a  call  in  the  usual  way  to  Mr.  Young 
"  to  be  minister  of  that  parish,"*^  &c.  After  this  the  minutes 
bear — "  In  all  which  sentence  of  the  presbytery  Mr.  Moncrieff 
"  ACQUIESCED,  and  TOOK  instruments  in  the  cler/c^s  hands.'** 

Here  observe,  (1.)  The  presbytery  expressly  resolved  to  pro- 
ceed  on  the  act  of  Assembly.  (2.)  They  did  proceed  on  it  &r- 
pressly.  (3.)  They  appointed  the  presentee  to  preach  twice. 
(4.)  They  appointed  a  specific  day  for  moderating  in  the  call. 
(5.)  In  all  which  sentence  of  the  presbytery  Mr.  Mon- 
crieff acquiesced,  and  took  instruments,  &c. — Did  the  patron, 
then,  not  acquiesce  in  the  resolution  of  the  presbytery  to  proceed 
on  the  act  ?  He  most  decidedly  did.  Yet  he  finds  it  necessary, 
in  this  summons,  to  set  forth  the  very  proceedings  in  which  he  so 
acquiesced — and  in  doing  so  to  omit  the  material  part,  not  daring 
to  state  it  as  having  been  ultra  vires  or  illegal.  If  he  founds  on 
the  terms,  "  so  far  sustains  the  presentation,''  &c.  he  acquiesced 
expressly  in  that.  It  is  a  very  trifling  criticism.  The  presby- 
tery mistook  the  meaning  of  the  instruction,  and  put  the  words 
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in  their  resolution — the  meaniDg  evidently  being  merely,  that  if  cUl 
the  necessary  documents  were  there^  the  presbytery  should  sustain 
the  presentation,  and  appoint  the  moderation  of  the  call.  It  is 
trifling  to  found  any  thing  on  such  criticisms. 

The  presentee  preached  as  required.  A  mandatory  for  him 
appeared  at  the  meeting  for  moderating  in  the  call.  And  the 
patron^s  factor  acted  for  him.  A  call,  which  I  believe  to  be  in 
the  form  commonly  used  there,  was  produced,  and  it  was  signed 
by  the  factor  and  by  two  heads  of  families^  in  a  population  of 
3182.  Did  either  the  patron's  factor,  or  the  presentee's  manda- 
tory, object  to  or  protest  against  the  legality  of  proceeding  on  the 
act  of  Assembly  ?  They  found  it  necessary  to  state  in  the  sum- 
mons and  record  that  they  did.  But  it  is  not  so.  They  objected 
to  the  roily  as  not  made  up  in  te^Tns  of  the  regulations — thereby 
founding  on  the  act;  but  they  made  no  objection  to  the  legality 
of  the  act  itself,  or  of  the  presbytery  proceeding  on  it.  They 
then  appealed  to  the  synod,  and  afterwards  to  the  General  As- 
sembly, on  the  same  ground  solely^  that  the  roll  had  not  been 
made  up  in  the  manner  prescribed.  They  argued  it  largely  in 
the  Assembly  on  that  single  ground.  The  Assembly  having  af- 
firmed the  judgment  of  the  presbyiery,  the  case  went  back,  and 
the  presbytery  rejected  the  presentee. 

Mr.  Young  appealed  to  the  synod  (apparently  on  good  grounds), 
still  proceeding  on  the  act.  But  he  afterwards  fell  from  his  ap- 
peal.  All  this  time,  not  a  word  of  illegality  in  the  act,  or  in  the 
resolution  of  the  presbytery  to  act  on  it,  had  been  spoken.  When 
all  was  over,  a  notarial  protest  was  served,  and  tften  this  action 
was  raised. 

I  think  it  a  very  strong  case  of  express  acquiescence^  spe- 
cially in  the  act  of  the  presbytery  in  the  meeting  of  27th  October, 
resolving  to  proceed  in  the  case  under  the  law  of  the  Assembly.  It 
is  not  at  all  saying,  we  shall  first  see  if  the  case  is  within  the  act. 
It  is  resolved  by  the  presbytery  that  it  is  within  it,  and  that  is 
acquiesced  in ;  and  in  all  the  future  steps  there  is  not  a  whisper  of 
objection.  And  yet,  the  whole  theory  of  the  argument  now  is,  that 
the  pursuers  could  then  have  applied  to  this  Court.  No  wonder 
that  Mr.  Young  did  not  object  to  the  legality  of  the  act  of  Assem- 
bly. For  I  read  in  Dr.  H ill's  Book  of  Practice,  p.  45,  the  ques- 
tions which  he  solemnly  answered  in  the  affirmative,  when  he  ob- 
tained his  license,  without  which,  it  is  singularly  admitted,  he 
could  not  be  qualified  to  accept  the  presentation  at  all ;  and  one 
of  them  is  in  these  words — "  Do  you  promise  that  you  will  sub- 
"  ject  yourself  to  the  several  judicatories  of  this  churchy  and  are 
"  willing  to  subscribe  to  these  things  ?^''  No  one  can  be  surpris- 
ed, that  Mr.  Young,  who  must  have  solemnly  answered  that  ques- 
tion in  the  affirmative,  did  not,  either  in  the  Presbytery,  or  in  the 
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Synod,  or  in  the  Assembly,  objept  to  the  legality  of  the  act  1834. 
But  I  should  not  perhaps  attach  so  much  importance  to  this  ob- 
jection, if  I  did  not  think,  that  the  mode  of  proceeding  adopted 
by  the  pursuers  goes  deep  into  the  competency  of  the  action  as 
laid,  and  was,  besides,  very  unfair  in  ita  substance.  When  the 
proceedings  began,  and  the  express  acquiescence  in  the  validity 
of  the  act  took  place,  it  was  but  an  interim  act.  The  presby- 
tery were  bound  to  conform  to  it,  if  they  saw  no  legal  objection. 
None  was  stated  ;  they  resolved  accordingly  ;  and  their  resolution 
to  do  so  was  expressly  acquiesced  in. 

Now,  was  it  fair  to  the  people  so  to  acquiesce,  if  all  the  time 
such  an  action  as  the  present  was  contemplated  ?  If  apprised  of 
such  an  intention,  they  might  have  taken  a  different  view  of  the 
subject,  rather  than  go  into  discussions  which  must  keep  the  parish 
vacant  for  a  long  period ;  or  they  might  perhaps  have  taken  their 
ground  on  Mr.  Mackenzie's  hint,  on  the  defect  of  the  positive  con- 
currence^jind  tried  the  case  separately  on  that  footing,  by  takingMo/ 
to  the  Assembly  1835,  with  the  protest  against  their  act.  Was  it 
fair  to  the  presbytery,  who  were  bound  to  act  as  they  did,  but  who, 
if  aware  of  the  objection,  might  have  gone  by  reference  to  their 
superiors  for  advice  ?  But  most  of  all,  was  it  fair  to  the  church 
at  large,  and  specially  to  the  General  Assembly  1835  ?  The 
church  in  the  presbyteries  were  then  (October  1834),  oniy  con- 
sidering the  overture  transmitted,  and  were  to  report  to  the  As- 
sembly 1835.  The  Assembly  1835,  on  the  returns,  were  still 
entitled  to  consider  the  whole  merits  of  the  act.  In  that  Assem- 
bly, this  very  case  was  pleaded  to  them  by  the  pursuers  on  an  as- 
sumption and  admission  of  the  legality  of  the  act ;  and,  while 
they  decided  it,  the  same  Assembly,  having  the  concurrence  of  the 
presbyteries,  ^ita//y  passed  the  act,  when  as  yet  the  pursuers  had 
intimated  nothing  of  any  meditated  proceeding  in  the  civil  court 
What  the  Assembly  might  have  done,  if  such  a  case  had  been 
fairly  presented  to  them,  it  is  not  for  me  to  conjecture.  Your 
Lordships  seem  to  think  that  they  should  stop  in  such  a  case. 
Was  it  fair  to  deceive  them  into  a  belief  of  acquiescence,  and  de- 
prive them  of  that  power  ?  I  am,  therefore,  strongly  inclined  to 
think,  that  the  objection  of  acquiescence  has  much  weight  in  it, 
and  has  received  no  satisfactory  answer.  But  the  fact  bears  also 
on  another  important  point. 

1  proceed  now  to  enter  into  the  merits  of  this  momentous,  and, 
in  the  way  it  has  been  argued,  most  complicated  case. 

It  appears  to  me,  that  the  questions  are,  1.  Whether  this  Court 
has  jurisdiction,  with  reference  to  the  conclusUms  o{  i\ie  summons. 
For  I  think  it  impossible  to  consider  any  question  of  jurisdiction 
correctly,  apart  from  the  conclusions  of  the  summons.   To  attempt 
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this  is  an  ingenious  way  of  avoiding  the  real  difficulty  in  the  case 
of  the  pursuers.  The  question,  whether  this  Court  has  jurisdiction 
or  not,  must  depend  on  that  which  we  are  asked  to  do,  not  on  any 
thing  which  the  Court  might  do  in  another  case,  or  in  this  case 
differently  placed  before  us.  2.  Whether  if  the  summons,  in  the 
declaratory  conclusion,  presents  a  case  in  which  the  Court  may 
have  jurisdiction,  the  facts  of  the  case  itself  are  such  as  to  bring 
it  within  such  jurisdiction.  These  two  points  may  probably  seem 
to  embrace  the  whole  substance  of  the  cause.  But  though  1  ap- 
prehend, that  the  question  concerning  the  power  of  the  General 
Assembly  to  pass  the  act  of  1834,  with  reference  to  any  civil 
rights  alleged  to  be  involved,  cannot  with  any  propriety  be  sepa- 
rated from  the  question  of  jurisdiction,  yet  it  may,  for  the  sake  of 
clearness,  be  stated  as  in  some  sense  a  ^Atrc/ head  in  the  discussion. 
Whether  the  act  of  Assembly  was  so  vltra  vires  of  the  church 
courts,  as  to  render  the  sentence  of  the  presbytery  illegal. 

1.  Though  I  am  well  aware,  that  it  is  impossible  fully  to  ap- 
preciate the  weight  of  the  objections  to  the  jurisdiction  of  this 
Court  to  try  any  question  under  the  conclusions  of  the  summons 
directed  against  the  presbytery  of  Auchterarder,  until  the  argu- 
ment presented  to  us  in  detail  has  been  considered,  I  own  it  appears 
to  me,  that,  if  it  were  not  that  the  real  object  of  the  pursuers  is, 
evidently,  not  so  much  to  try  the  merits  of  this  particular  case,  as 
to  endeavour  indirectly  to  obtain  a  judgment  of  the  Court  on  the 
supposed  excess  of  power  involved  in  the  act  of  Assembly,  the 
case  might  be  brought  to  a  short  issue  upon  the  bare  reading  of 
the  summons. 

The  plan  of  it  is  to  set  forth  the  acts  1592,  c.  116  and  II7, 
and  the  10th  Anne,  c.  12  ;  then  the  terms  of  the  presentation,  and 
the  license,  and  other  documents  produced  to  the  presbytery ; 
after  that,  the  presbytery's  deliverance  sustaining  it,  and  appoint- 
ing the  day  for  moderating  in  the  call ;  then  the  proceeding 
on  the  2d  December  1834,  when  the  dissents  were  received,  and 
on  the  7th  July  1835,  when  the  presentee  was  rejected.  It 
next  states,  that  the  said  judgments  of  2d  December  1834, 
and  ^th  July  1835,  were  ultra  vires  and  illegal,  in  so  far  as, 
though,  by  the  laws  and  statutes  above  libelled,  the  presbytery  were 
bound  and  astricted  to  make  trial  0/ the  quali/ications  of  the  pur- 
suer, &c.  and  were  not  entitled  to  abandon  their  duty  as  a  Church 
Court,  to  judge  of  and  decide  on  the  qualifications,  &c.  or  to  de- 
volve that  duty  on  others, — and  though  if,  after  examination,  he 
was  found  qualified,  they  were  bound  and  astricted  to  admit  and 
induct  him, — yet,  nevertheless,  notwithstanding  that  the  pursuer  is 
duly  qualified  as  a  licentiate,  8cc.  and  though  no  objections  were 
statedythe-preshytery  refused  to  take  him  on  trials,BLndto  pronounce 
judgment  on  his  qualifications,  or  to  admit  him,  but  have  reject^ 
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ed  him  without  trial,  or  taking  cognisance  of  his  qualifications, 
&c.  expressly  on  the  ground,  that  they  could  not  do  so  io  re- 
spect of  a  veto  of  the  parishioners, — in  all  which  they  have  ejected- 
ed  their  powers,  &c.  and  acted  illegally,  and  to  the  prejudice  of 
the  pursuer.  Then  come  the  conclusions  to  the  same  effect, 
"  That  the  presbytery  of  Auchterarder,  and  the  individual  mem- 
^^  bers  thereof,  as  the  only  legal  and  competent  court  to  that  effect 
"  by  law  v(mstituted,  were  bound  and  astricted  to  make  trial  of 
^^  the  qualifications  of  the  pursuer,  and  are  still  bound  so  to  do; 
'^  and  i/in  their  judgment ,  after  due  trial  and  examination,  the 
'^  pursuer  is  found  qualified,  the  said  presbytery  are  bound  and 
"  astricted  ti  receive  and  admit  the  pursuer,  as  minister  of  the 
^^  church  and  parish  of  Auchterarder  according  to  law :  That 
"  the  rejection  of  the  pursuer  by  the  said  presbytery,  as  presen- 
'*  tee  foresaid,  without  making  trial  of  his  qualitications  in  com- 
"  petent  and  legal  form,  and  without  any  objectioPis  having  been 
*'  stated  to  his  qualifications,  or  against  his  admission  as  minister 
'«  of  the  church  and  parish  of  Auchterarder,  and  expressly  on  the 
^^  ground  that  the  said  presbytery  cannot  and  ought  not  to  do 
'^  so,  in  respect  of  a  veto  of  the  parishioners,  was  illegal  and  in- 
^^jurious  io  the  patrimonial  rights  of  the  pursuer,  and  contrary 
^'  to  the  provisions  of  the  statutes  and  laws  libelled.'" 

I  beg  leave  to  ask,  by  which  of  the  statutes  libelled  is  it,  that  the 
presbytery  are  bound  and  astricted  to  make  trial  of  the  presentee'^s 
qualifications  P  As  it  seems  that,  in  this  cause,  nothing  but  express 
statute  will  avail  any  thing,  this  is  surely  a  relevant  question  on 
such  an  enpress  libelling.  Not  onp  of  the  statutes  says  a  word  of 
such  a  thing.  If  the  presbytery  are  bound  to  go  into  any  trials 
or  examination^  it  is  solely  by  the  ecclesiastical  laws.  The  sole 
power  of  examination  and  admission  is  given  to  the  Church  by  the 
statutes,  and  the  pursuers  say  that  they  are  obliged  to  receive 
and  admit  any  qualified  person  presented.  But  there  is  no  law 
which  obliges  them  to  any  particular  mode  of  forming  their  judg- 
ment of  his  qualifications,  except  the  laws  and  directions  of  the 
Church  given  from  time  to  time.  Can  there  be  a  doubt,  then, 
that  this  first  demand  in  the  summons,  for  a  decree,  finding  the 
presbytery  bound  to  take  the  pursuer  ofi  trials,  is  in  matter  purely 
ecclesiastical?  Observe  that  the  summons  does  not  once  mention  the 
act  of  Assembly  1834,  nor  even  the  judgment  of  the  Assembly  in 
this  case  in  1835.  Lay  these  things  aside,  then,  for  a  moment, 
and  take  it  as  in  a  common  case  before  the  act.  Could  any 
patron  come  to  this  court,  to  ask  decree  to  ordain  the  presbytery 
to  take  his  presentee  on  trials  f  Or  if  a  presbytery  proposed  to 
admit  a  man  without  taking  him  on  trials,  and  had  refused  to  do 
so,  could  the  heritors  or  parishioners  come  to  this  court  for  a 
judgment  to  compel  them  ?  Quite  plainly,  in  both  cases,  the  ap- 
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peal  must  be  to  the  superior  church  courts^  the  whole  matter  of 
gjiaiificaiion  and  admission  being  confessedly  ecclesiastical.  But 
this  is  precisely  the  case  stated  in  the  present  summons  ;  for  it 
bears  no  relation  at  all  to  the  act  of  Assembly ;  and  thus  the 
first  and  leading  demand  in  the  conclusion  is,  as  plainly,  a  demand 
against  the  presbytery  in  matter  ecclesiastical^  to  which  no  civil 
statute  obliges  them,  as  any  one  thing  which  it  would  have  been 
possible  for  the  pursuers  to  conclude  for.  I  know  that  there  is 
something  more  in  the  subsumption,  and  also  in  the  conclusion, 
and  to  that  I  shall  presently  advert.  But  there  is  another  even 
more  vital  difficulty  in  this  part  of  the  case,  which  will  bring  out 
gtill  more  clearly  the  utter  incompetency  of  the  whole  sum- 
mons. 

It  will  be  observed,  that  the  pursuers  do  not,  by  the  summons, 
complain  of  the  appointment  of  a  day  for  moderating  in  the  call. 
In  making  it,  the  presbytery,  assuredly,  acted  strictly  within  their 
ecclesiastical  functions:  But,  as  surely,  something  was  to  follow  on 
that  appointment,  before  they  could  be  in  a  situation  to  take  the 
presentee  on  trials.  He  had,  in  the  first  place,  to  preach  on  two 
Sundays  in  the  church.  I  suppose  the  pursuers  do  not  complain 
of  this  order,  or  pretend  that  your  Lordships  can  take  any  cogni- 
ssance  of  it  ?  It  was  the  common  practice  that  he  should  preach 
at  least  once,  before  the  Act  anent  Calls  existed.  Then,  for  what 
purpose  was  he  so  to  preach  ?  It  must  have  some  meaning  ;  and 
there  can  be  no  other  meaning  in  it,  but  that  his  gifts  as  a  preac/ier 
should  be  known  to  the  people  before  the  meeting  far  moderating 
in  the  call.  Well,  then,  he  preaches,  and  the  call  is  presented  for 
signature.  It  is  signed  by  the  patron''s  factor,  that  is,  by  the  pur- 
suer, liord  Kinnoull — and  by  two  heads  of  families^  the  designa- 
tion of  persons  which  the  pursuers^  counsel  would  exclude  from  all 
concern  in  it.  But  the  pursuers  actually  make  it  part  of  their 
argument,  that  the  presbytery  gave  no  deliverance  on  the  call; 
and  two  of  your  Lordships,  rather  unaccountably  to  my  mind,  as 
their  views  seem  to  extinguish  the  call  altogether,  insist  also  that 
the  presbytery  were  btmnd  to  give  a  deliverance  on  the  call. 
I  think  that  they  did  so  in  due  time.  But  why  is  there  nothing 
in  this  summons  on  that  point  ?  It  is  not  stated,  that  the  pursuer 
has  any  colly  or  that  the  call  was  moderated,  or  that  the  presby- 
tery refused  to  give  judgment  on  it.  But  is  it  not  manifest,  that, 
supposing  the  presbytery  to  have  Been  wrong  in  all  that  they  did 
after  so  satisfactory  a  subscription  of  the  call,  and  that  it  could 
belong  to  this  court  to  put  them  right,  the  process  of  induction 
mtcst  still  begin  where  it  stopty  viz.  in  the  meeting  for  moderating 
in  the  call ;  and  that  the  first  thing  to  be  done  would  be  to  sustain 
the  calif  or  give  some  judgment  upon  it.  Beyond  any  possibility 
of  doubt,  according  to  all  ecclesiastical  practice,  ancient  or  modem, 
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until  the  call  be  sustained,,  the  presbytery  cannot  take  the  pre-' 
sentee  on  trials.  He  was  not  even  present  at  the  meeting  for  mo- 
derating in  the  call ;  well  knowing,  that,  though  the  call  had  been 
the  most  unanimous  and  harmonious  possible,  he  could  not  have 
been  taken  on  trials  till  another  meeting.  But  the  summons  slun 
this  all  over.  If  there  were  any  competency  in  it,  it  ought  t9 
have  concluded  that  the  presbytery  were  bound  andastricted  to  stM- 
tain  the  call^  and  the?!  to  take  the  presentee  on  trials.  If  the  pur- 
suers were  to  prevail  in  their  action,  without  a  summons  adapted  to 
the  case,  that  is  what  must  still  take  place.  If  they  had  prevailed  . 
in  their  appeal  to  the  General  Assembly,  that  would  have  been  the 
inevitable  result,  unless  the  Assembly,  as  the  Superior  Church 
Court,  had  taken  that  matter  into  their  own  hands.  But  your 
Lordships,  I  presume,  will  not  take  upon  you  the  duty  of  sustain- 
ing the  call,  or  disposing  of  it  in  any  manner. 

We  see  very  well,  why  there  is  not  a  word  of  this  in  the  sum- 
mons. There  are  two  reasons.  One  is,  that,  in  the  difficulties  of 
the  case  of  the  pursuers,  they  are  exceedingly  desirous  of  con- 
vincing us  that,  in  the  process  of  induction,  there  is  no  such  thing 
as  a  call,  and  would  very  willingly  have  it  discarded  from  all  con- 
sideration.. That  this  will  not  do,  if  any  regard  is  to  be  paid  to 
the  established  order  of  proceeding  before  the  act  1834  was  heard 
of,  is  manifest.  But  the  other  reason  for  avoiding  all  mention  of 
the  call  in  the  summons  is,  that  it  would  have  presented  too  mani- 
festly the  absolute  incompetency  of  the  judgment  demanded  of  this 
court — betraying  too  palpably  the  truth,  that  they  require  us  to 
deal  with  things  which  all  men  must  hitherto  have  acknowledged  to 
be  purely  ecclesiastical. 

Is  it  not,  then,  a  matter  ecclesiastical,  to  say  that  the  presby- 
tery are  bound  to  take  the  pursuer  on  trials,  while  yet  the  sum- 
mons discloses  that  no  judgment  sustaining  the  call  has  been  pro- 
nounced, but  contains  no  conclusion  regarding  it  ?  The  pursuers 
would  scarcely  maintain — I  had  thought  it  clear  that  they  should  not 
be  listened  to  if  they  did — that  it  would  be  within  the  competency  of 
your  Lordships  to  determine,  that  no  moderation  of  a  call  is  neces- 
sary or  LEGAL  in  the  process  of  admission  or  induction.  That  would 
be  rather  too  plain  an  encroachment  on  the  province  of  the  church. 
But  the  pursuers  have  not  attempted  it.  At  all  events,  they 
acquiesced  in  that ;  and  they  raise  no  case  against  it  in  the  sum- 
mons. There  is  no  such  question  before  the  Court.  It  is  but  too 
plain,  therefore,  that  the  whole  scope — the  marrow  and  substance— 
of  the  summons  is  and  must  be  in  matter  ecclesiastical,  because  it 
could  only  land  in  a  thing  not  concluded  for,  but  which  is  clearly 
ecclesiastical — ^judgment  upon  the  call,  or  for  moderating  in  the 
call,  according  to  the  appointment  made,  and  the  fixed  law  and  in- 
variable practice  of  the  church. 
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What  remains  of  this  summons  ?  Assuming  that  the  presbytery 
had  refused  to  take  the  pursuer  on  trials,  and  that  judgment  may 
be  obtained  finding  that  they  are  bound,  without  any  previous 
proceeding,  to  do  so,  it  farther  concludes  for  decree,  That  the  rgee- 
tion  of  the  pursuer  as  presentee,  without  making  trial  of  his  quali- 
fications, and  without  any  objections  having  been  stated  to  his  qua- 
lifications, or  to  his  admission  as  minister  of  Auchterarder,  and  on 
the  ground  of  a  veto  by  the  parishioners,  was  illegal.  What  is  to 
follow  from  this  we  are  not  told,  except  in  some  conclusions  as  to 
the  stipend,  which  are  not  now  in  discussion^  a  point  which  I  un- 
derstand to  be  agreed.  But  observe,  that  nothing  is  here  said  of  the 
act  of  Assembly  1834,  or  of  any  proceeding  of  the  Assembly.  The 
pursuers  at  once  assume,  that  no  objection  was  stated,  and  yet 
inform  us  that  it  was  in  respect  of  what  they  call  a  veto  by  the 
parishioners,  that  the  presentee  was  rejected.  The  objection  evi- 
dently was,  that  a  majority  of  the  male  heads  of  families  in  com- 
munion with  the  church  having  dissented  from  the  call  tendered 
to  the  congregation,  there  was  no  sui&cient  call,  and  the  presentee 
was  therefore  not  fitted  to  be  a  useful  minister  in  that  parish.  Some 
of  your  Lordships  may  think  this  very  wrong.  That  is  not  the 
question.  But,  supposing  that  any  presbytery  had  done  the  same 
thing  before  May  1834,  would  they  not  have  been  in  the  exercise 
of  an  ecclesiastical  function  f  And  must  not  the  appeal  of  the 
presentee,  if  dissatisfied,  have  been  to  the  superior  church  courts  f 
It  would  just  have  been  the  common  case,  only  presented  in  a  very 
strong  form  in  favour  of  the  people,  which  occurred  so  frequently 
during  many  years  in  the  history  of  the  church ;  in  all  of  which 
the  redress  sought  was  uniformly  in  the  General  Assembly.  And 
I  apprehend,  that  not  one  case  has  been  or  can  be  pointed  out,  in 
which  this  court  ever  interfered  in  that  question.  Whether  the 
superior  church  court  would  have  been  bound,  in  its  merelj  judicial 
capacity,  by  the  previous  decisions,  or  whether  those  decisions  would 
have  ruled  the  case,  is  not  the  question.  But  it  is  manifest,  that 
that  is  the  very  case  which  here  occurs.  I  speak  of  the  case  in  the 
summons.  In  that  instrument,  in  which  the  character  of  the 
action,  and  the  competency  of  its  conclusions,  must  be  exclusively 
found,  there  is  no  mention  made  of  any  act  of  Assembly.  Nay, 
there  is  a  ^udious  avoidance  of  all  allusion  to  the  act  of  1834, 
insomuch,  that,  even  in  stating  the  proceedings  of  the  presbytery, 
every  thing  that  could  disclose  the  existence  of  such  an  act  is  care- 
fully suppressed.  It  seems  to  have  been  felt,  that  it  would  have 
too  strong  and  too  direct  an  exhibition  of  incompatibility,  to  ask 
this  court  to  sit  in  judgment  to  reduce  an  act  of  the  church, 
passed  by  one  Assembly,  confirmed  by  the  presbyteries,  and  finally 
ratified  by  another  General  Assembly.  This,  at  least,  would  have 
been  a  novelty  in  jurisdiction,  for  which  the  pursuers  were  not  pre  • 
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pared  ;  they  designedly  shrunk  from  it  in  the  sammons ;  and  thef 
followed  the  same  course  in  making  up  the  record.  And  yet  what 
is  the  issue  which  they  have  argued  ?  They  have  throughout  put 
it,  not  on  the  case  in  the  summons^  of  the  presbytery  having  simply 
acted  as  there  stated^  but  on  the  existence  of  an  act  of  Ajssembly 
not  therein  alluded  tOf  and  the  alleged  illegality  committed  by  the 
Assembly,  not  here  as  a  party,  in  paesing  that  act.  But  if  the  real 
intention  was  to  obtain  a  judgment  annulling  the  act  of  Assembly, 
I  may  ask.  Why  is  not  the  corporation  spoken  of  called,  to  hear 
and  see  their  bye-law  reduced  f 

Now,  though  I  intend  to  consider  fully  all  that  has  been  stated 
on  that  subject,  I  think  it  of  the  last  importance  to  observe,  that, 
in  my  apprehension,  there  is  tw  euch  question  brought  before  us 
by  this  summons.  With  all  deference,  your  Lordships  cannot 
on  this  summons  decide  any  such  question,,  as  whether  the  act  of 
Assembly  1834  was  within  the  powers  of  the  church  or  not.  Try  to 
do  it  in  direct  words,  and  you  will  find  it  to  be  impossible.  It  is  not 
said  that  the  presbytery  acted  by  any  such  authority.  The  pursuen 
would  not  state  that  in  the  summons.  And  thus  the  case  there  pre- 
sented is  the  simple  issue,  whether  the  presbytery  did  right  in  re- 
jecting the  presentee,  on  the  ground  alleged  in  the  summons, — an 
issue  of  the  most  common  and  clear  ecclesiastical  character. 

The  pursuers  may  possibly  say,  it  would  have  been  in  vain  to 
appeal  to  the  Assembly,  because  the  act  would  have  made  it  impe- 
rative to  decide  against  them.  Can  I  find  that  in  the  summons  t 
It  is  carefully  excluded  from  our  knowledge.  It  may  not  be  true. 
For  I  rather  think  that  there  were  good  grounds  of  appeal,  from  an 
irregularity  in  the  proceedings  of  the  presbytery,  if  the  appeal  had 
been  followed  forth.  But  the  question  is  not,  whether  they  could 
have  appealed  with  effect  or  not ;  but  whether  the  case,  as  stated 
IN  THE  SUMMONS,  docs  not  present  an  ecclesiastical  cause, — an 
ecclesiastical  proceeding, — an  ecclesiastical  question  f  I  am  clearly 
of  opinion  that  it  does,  and  that,  as  the  summons  is  laid,  there  is 
nothing  of  which  this  court  can  take  cognizance.  Indeed,  if  it 
could  be  held  otherwise,  there  are  hundreds  of  questions,  which  have 
occurred  in  the  settlement  of  ministers,  and  in  other  purely  ecclesi^ 
astical  transactions,  which  might  with  equal  propriety  be  made  the 
subject  of  suits  in  this  court.  On  the  principle  of  this  summons,  it 
is  impossible  to  conceive  any  thing  which  might  not  be  made  the 
subject  of  a  civil  process,  however  properly  it  fell  under  the  juris- 
diction of  the  church  courts. 

It  may  possibly  be,  that  the  pursuers  mean  something  by  their 
summons  which  they  have  not  said.  Perhaps  I  may  think  that  it 
is  not  a  specimen  of  the  very  finest  legal  style.  There  is  no  help 
for  that.  I  believe,  however,  that  the  strange,  and  in  my  opinion 
incompetent,  shape  in  which,  after  an  endeavour  to  amend  its  first 
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form,  it  appears,  is  chiefly  to  be  ascribed  to  the  real  difficulty  or 
impoasihiliiy  of  presenting  the  case  truly  meant  to  be  raised,  in  any 
shape  which  would  not  have  forced  upon  the  Court  still  more  palpa- 
bly the  total  want  of  jurisdiction  to  try  it. 

This  summons  is  liable  to  otiier  objections  of  a  serious  nature,  as 
leading  to  no  intelligible  end,  in  so  iar  as  it  is  now  insisted  in 
against  the  presbytery.  And  the  whole  action  is  exposed  to  still 
more  important  objections  to  its  competency,  in  respect  of  jurisdic- 
tion, when  we  are  required  to  consider  the  case  on  oroader  grounds 
than  the  summons  presents.  But,  for  the  reasons  now  stated,  I 
am,  in  the  first  instance,  of  opinion,  that  there  is  no  case  raised  by 
that  summons,  on  which  it  is  competent  for  this  court  to  pronounce 
<iny  judgment. 

2.  I  come  now  to  the  second  question  which  I  have  indicated, 
namely,  whether,  if  the  objections  to  the  jurisdiction  arising  on  the 
summons  by  itself  could  be  got  over,  the  facts  of  the  case,  as  in 
any  way  disclosed,  are  such  as  to  give  such  jurisdiction. 

It  is  very  evident,  that  the  record  on  the  part  of  the  pursuers 
in  the  condescendence  makes  no  change  on  the  state  of  the  case. 
It  is  still  placed  solely  on  the  actings  of  the  presbytery,  as  insulated 
and  unconnected  with  any  act  of  Assembly,  or  deliverance  of  that 
liigher  court.  So  far  they  preserve  consistency.  Apparently  car- 
ried away  by  some  notion  of  extraordinary  subtilty,  their  idea  seems 
to  have  been,  to  try  the  question  of  the  validity  of  the  act  of  As- 
sembly, by  concealing  from  the  Court  that  their  action  had  the 
least  relation  to  it.  There  is  something  wonderful  in  this,  when 
the  sober  realities  of  an  action  at  law,  which  the  pursuers^  counsel 
justly  say  is  all  we  have  to  deal  with,  are  considered.  From  the 
first  sentence  spoken  by  Mr.  Whigham,  to  the  last  words  of  the 
Dean  of  Faculty,  what  was  the  point  of  discussion  ?  Did  it  not  en- 
tirely relate  to  the  act  of  the  General  Assembly,  and  the  power 
of  the  church  to  make  it  ?  And  have  not  your  Lordships  all 
so  treated  the  case?  And  yet,  but  for  the  mere  statement  of 
the  proceedings  of  the  presbytery  by  the  defenders,  we  should  never 
have  known,  im  the  record,  that  such  an  act  eMsted,  or  ima^ned 
the  idea  that  the  action  had  any  such  object.  The  parties  bring  a 
declarator,  for  the  purpose  of  trying  a  question  as  to  the  validity  of 
8  certain  act  of  the  church  ;  and  in  a  form  of  pleading  quite  new^ 
I  think,  in  this  court,  they  leave  the  whole  purpose  and  object  of 
it  to  remain  a  hidden  mystery  on  their  own  summons  and  record. 
They  seem  to  have  proceeded  on  the  singular  idea,  that,  unless  the 
presbytery  could  establish  a  defence  on  the  authority  of  the  ad 
aimed  at,  their  proceedings  must  fall ;  not  reflecting,  that  if  the 
presbytery  erred  m  what  was  clearly  their  ecclesiastical  duty,  it  lay 
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with  the  party  to  obtain  redresa  from  their  eoclesiastical  superiors; 
and  that  to  resist  an  action  such  as  this  is,  they  had  no  occasion  to 
resort  to  the  protection  of  any  act  of  Assembly,  but  had  only  to 
state  that  the  action  as  kid  was  incompetent  in  any  civil  court. 
Neither  have  they  pleaded  any  thing  else,  as  erroneously  supposed. 
They  narrate  in  the  answers  to  the  condescendence  the  proceedings 
of  the  presbytery  simply.  But  their  defence  aoainst  the  summoks 
is  in  a  few  words,  that  the  Court  has  no  jurisdiction  to  try  the  case 
there  lihelled. 

It  is  supposed  by  some  of  your  Lordships,  that  the  defence  is  put 
on  the  act  (rf*  Assembly.  With  deference,  it  is  ibo^  so.  No  act  ow 
Assembly  is  mentioned  from  the  bboinnino  to  the  end  of  the 
DEFENCES.  So,  wc  are  in  the  extraordinaiy  predicament,  that  we 
are  engaged  in  discussing  the  legality  of  an  act  of  Assembly,  the 
very  existence  of  which  is  not  to  be  discovered  either  in  the  sum- 
mons  or  in  the  defences.  Neither  is  it  in  the  record  at  all-  For, 
though  in  the  mere  narrative  of  the  proceedings  of  the  presbytery 
in  the  answers  to  the  condescendence,  we  see  something  of  some 
act  of  the  Assembly  1834,  and  certain  regulations  in  some  act  of 
Assembly  anent  callSf  the  act  on  which  this  question  is  raised, 
is  not  cited  and  not  referred  to  in  any  definite  formi  and  no  pabt 

OP  THE    DEFENCE  IS  BESTED  UPON  IT.        There  XS  NO  PLEA  IN  LAW 

for  EITHER  party  on  the  subject. 

It  is  in  this  strange  way,  that  the  pursuers  have  got  up  what 
they  call  their  argument  in  their  own  declaratory  but  which  is 
really  a  pleading  on  an  entirely  different  case^  on  which  their  sum- 
mons furnishes  no  means  of  pronouncing  any  judgment.  Decree 
in  terms  of  the  libel  in  its  declaratory  conclusion,  would  decide  no- 
thing in  regard  to  the  act  of  Assenibly,  They  think,  I  suppose, 
that  they  are  to  get  this  by  inference^ — the  marvellous  idea,  of  get- 
ting, in  an  action  at  laWy  what  they  do  not  ask^  and  tacitly  admit 
they  cannot  competently  obtain. 

Nevertheless,  upon  such  a  summons  and  such  a  record,  we  are 
forced  into  this  large  discussion  on  the  original  constitution  of  the 
Church  of  Scotland,  and  its  whole  history  sinee  the  Reformation-^ 
on  the  powers  of  legislation  vested  in  the  church  courts — on  all  the 
statutes  regarding  the  law  of  patronage — and  on  every  thing  in  the 
xemotcst  degree  connected  with  any  of  those  wide  subjects-^^dl,  in 
order  that  we,  a  civil  court,  may  judge,  according  to  the  terms  of  the 
summons,  whether  9  single  presbytery,  in  a  country  district,  has  com- 
mitted an  error  of  judgment  in  its  peculiar  and  imdisputed  function 
of  thq  admission  of  a  minister.  We  learn  by  mere  chance  the  fact, 
not  naturally  calculated  to  improve  such  a  case  on^the  pursuers^  part, 
that  that  presbytery  acted  in. obedience  to  a  standing  lav  of  thechurch, 
to  which  all  the  members  of  it  had  sworn,  as  the  pursue^  had  also 
solemnly  engaged,  to  give  all  sulrjection.  And  on  this  strange  basis 
we  begin  the  inquiry,  held  essential  to  the  pursuers'  case,  which,  on 
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the  showing  of  the  action  at  law  and  the  record  under  it,  has  no 
relation  to  it  at  all. 

A  great  deal  has  been  said  about  the  importance  of  giving  obe- 
dience to  acts  of  pai^liament.  No  one  can  doubt  the  truth  of  such 
observations,  especially  when  the  meaning  of  the  statute  is 
dear;  and  therefore  I  think  it  is  our  first  duty,  to  enforce 
die  observance  of  the  statute  which  regulates  all  our  pro« 
ceedings, — I  mean  the  judicature  act,  6  Geo.  IV.  c.  120,  in 
which  I  read,  in  §  10  and  11,  that  after  the  record  is  closed  and 
authenticated,  ^'  the  record  so  made  up  and  authenticated  shall  be 
V  held  as  foreclosing  the  parties  from  stating  any  new  averments 
«  in  point  otfact ;"  and  "  The  pleas  stated  on  the  recm'dy  and  au- 
^<  thenticated  as  before  directed,  shall  be  held  as  the  sole  grounds 
<<  of  action  or  of  defence  in  point  of  law,  and  to  which  the  future 
<^  ARGUMENTS  of  the  parties  shall  be  confineo.^^  How  has  this 
statute  been  observed  by  the  pursuers  in  this  case  ?  The  fact ^  on 
which  the  whole  argument  of  the  pursuers  proceeds,  is  not  regular- 
ly, or  in  any  authentic  shape,  in  the  record  at  ail.  The  plea  which 
has  occupied  so  many  days  of  the  time  of  the  Court,  is  not  even 
hinted  at,  either  in  the  summons  or  in  the  closed  record.  The  de« 
fenders,  of  course,  were  obliged  to  follow  the  pursuers  in  the  hear- 
ing appointed.  But  now,  when  the  matter  is  in  the  hands  of  the 
Court,  I  think  it  the  most  extraordinary  thing  I  have  met  with  since 
the  passing  of  the  6th  Geo.  IV.,  that  we  should  be  called  on  to 
give  any  judgment  on  a  case  of  fact  and  a  case  of  law^  which  is 
not  to  be  found  in  any  definite  form  in  the  closed  record.  I  say 
that  the  whole  proceeding  is  a  direct  violation  of  the  statute. 

But  the  matter  is  even  much  worse  than  this  4  for  not  only  is 
there  no  plea  founded  on  the  illegality  of  the  act  of  Assembly,  but, 
as  Lord  Fullerton  has  shown,  the  case  is  not  even  laid  on  the  ground 
of  illegality  in  giving  efiect  to  the  dissent  of  any  majority  of  any 
imaginable  class  or  denomination  of  the  heritors,  elders,  heads  of 
families,  communicants,  or  the  congregation  ;  it  is  kid  on  the  ille^ 
gality  of  the  rejection  ^^  by  any  portion  of  the  parishioners  or  hear- 
*^  ers.^^  And,  while  the  summons  distinctly  places  the  case  on  a 
denial  of  the  necessity  of  any  call  whatever,  without  ^ven  mention^ 
ing  suoh  a  thing,  the  pleas  in  law  contain  not  one  word  to  cover 
such  a  point.  If,  therefore,  you  hold,  on  the  one  hand,  the  modera- 
tion of  a  call  to  be  an  established  part  of  the  process  of  induction^ 
yrhich,  under  the  act  of  Assembly  1 782,  the  express  finding  of  the 
Assembly  1790  quoted  by  the  Solicitor-General,  and  the  uniform 
and  invariable  practice  of  every  presbytery  since,  it  is  not  possible  for 
the  presbytery  to  dispense  with,  the  summons  is  nugatory,  and  no 
judgment  can  pass  on  it..  And  if,  on  the  other  hand,  you  hold  that/io 
call  at  all  is  necessary,  and  that  this  court  of  purely  civil  jurisdiction 
can  so  find,  you  must  do  it  wiUiout  a  summons,  which  states  either 
the  fact  or  tlie  conclusion,  and  without  a  record,  in  which  either 
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the  fact  is  stated  in  any  rqruUr  shape,  or  any  plea  whatever  is 
taken  on  it. 

But  this  latitude  given  to  these  pursuers,  which  has  not  been 
allowed  in  any  other  case  known  to  me,  becomes  peculiarly  inconve- 
nient and  most  unjust,  in  the  progress  of  the  argument,  in  whidi 
the  pursuers  insist,  not  only  on  what  has  been  done  in  this  ease,  but 
on  what  may  he  done  hereafter.  Have  they  any  right  to  do  so  upon 
this  record  t  The  general  act  of  the  Assembly  is  one  thing;  and  it  is 
not  mentioned  in  the  record  of  the  pursuers  in  any  way.  The  interim 
act  of  regulations^  which  was  in  force  when  this  case  arose,  is  perfect- 
ly distinct  from  it,  and  was  passed  at  a  different  time.  The  first  was 
finally  passed  into  a  standing  law  with  concurrence  of  the  presbyte- 
ries in  1835 ;  but  no  final  act  of  regulations  has  even  yet  been 
passed.  That  is  a  matter  which  still  rests  with  the  church,  the 
several  acts  passed  by  the  successive  Assemblies  being  merely  interim 
acts  of  regulation  for  the  guidance  of  presbyteries.  Now,  supposing 
that  the  defects  of  the  summons  and  record  could  so  far  be  got  over 
(which  I  think  impossible),  as  to  allow  the  pursuers  to  discuss  the 
legality  of  the  general  law,  and  otthe  things  dune  under  it,  so  far  as 
they  were  done  in  this  case^  that  is  the  utmost  latitude  which  can 
legitimately  or  fairly  be  given.  If  they  are  allowed  to  speak  of  the 
act  of  regulations,  in  so  far  as  it  did  come  into  operation  in  this 
case,  it  is  surely  going  far  enough  to  grant  this,  where  they  have 
made  no  record  at  all  upon  it  or  beyond  it. 

The  pursuers^  counsel  went  into  a  great  number  of  hard  criti- 
cisms on  this  act  of  regulations,  many  of  them,  in  my  opinion,  very 
light  and  trivial,  and  some  of  a  nature  which,  I  own,  I  should  not 
have  expected ;  and  I  must  say,  that  they  find  many  things  in  them 
which  exist  only  in  the  imagination  of  the  pursuers.  I  have  no 
intention  to  discuss  those  criticisms;  but  as  the  learned  counsel  think 
they  have  discovered,  that  the  regulation  about  theju^  devolutum  Ues 
at  the  root  of  the  whole  law,  and  have  insisted  on  it,  as  giving  a 
clear  competency  to  their  action,  in  which  idea  some  of  your  Lord- 
ships seem  to  agree,  I  think  it  proper  here  to  say  a  few  words  on 
that  point.     And 

(1.)  As  the  pursuers  have  made  no  record  on  the  subject  of  jacs 
devolutuniy  they  have  no  right  to  make  their  case  in  any  way  rest  on 
it.  It  is  not  mentioned  from  the  beginning  to  the  end  of  the  record^ 
either  by  the  pursuers  or  by  the  defenders.  This  is  a  most  m- 
portant  point.  There  is  no  other  example  of  such  pleading  even 
in  the  looseness  of  old  practice.  I  say  that  your  Lordships  have  no 
power  to  consider  it  at  all.  The  pursuers  have  made  no  case  upon 
it,  which  can  enable  the  Court  to  do  so.  And  is  it  not  quite  into- 
lerable, and  in  the  &ce  of  the  whole  letter  and  principle  of  the  judi* 
cature  act,  that  the  defenders  should  be  called  upon  to  defend  them- 
selves against  a  case  not  stated  in  the  record,  and  of  which  they  have 
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no  notice  in  it-— and  a  case  totaUy  and  essentially  different  from  the 
only  case  that  is  stated  in  the  summons  and  condescendence  ?  As 
far  as  my  judgment  goes,  I  cannot  consent  to  allow  it. 

(2.)  Not  a  syllable  concerning  the  jus  devolutum  occurs  in  the 
mintUea  of  the  presbytery.  They  have  done  nothing  in  it ;  and, 
therefore,  whatever  regulation  may  have  existed  for  the  contingent 
event  of  that  right  falling,  it  is  nothing  to  the  pursuers  upon  this 
record,  since  no  act  or  proceeding  is  complained  of,  havmg  any  rela- 
tion to  it. 

(3.)  At  the  date  of  the  judgment  of  the  presbytery,  the  Jus  deva^ 
lutum  had  not  faUen^  even  assuming  the  act  of  Assembly  to  take 
effect,  and  consequently  no  act  could  be  done  on  it.  The  proceed- 
ings in  the  Synod  and  Assembly  suspended  the  time ;  and  the 
presbytery  have  not  done  in  this  case,  what  the  presbytery  in  the 
case  of  Auchtermuchty  did,  by  proceeding  to  exercise  a  jus  deoo* 
lutnmy  while  the  six  months  were  still  current. 

(4.)  When  the^'u^  devolutum  does  legaUy  fall,  it  belongs  to  the 
church-courts  to  regulate  ity  and  they  have  always  done  so. 

(5.)  If  the  presbytery  assumes  thejzi«  devolutum^  when  the  patron 
thinks  it  has  not  fallen,  it  is  admitted  that  he  has  a  remedy  in  the 
civil  court  to  certain  effects  ;  and,  if  he  thought  it  could  not  legally 
fall  by  consequence  of  the  act  1834,  he  might  possibly  have  tried 
that,  m  regard  to  the  stipendy  when  the  case  occurred,  but  not  till 
then — not  while  the  six  months  were  running,  and  no  jus  devolu^ 
turn  was  claimed.  The  cases  referred  to  on  this  subject  were  all 
eases,  either  where  the  jus  deoolutum  was  acted  on  within  the  six 
months,  or  where  the  time  was  expired,  but  the  patron  maintained 
that  the  right  had  not  fallen  ;  and  were  all  confined  to  the  stipend. 

(6.)  The  regulatum  makes  no  change  on  this,  nor  attempts  it. 
The  time  is  left  to  the  time  limited  by  law.  It  is  but  a  direction 
when  the^  devolutum  shall  have  fallen. 

(7*)  The  further  regulation  is  not  justly  dealt  with.  It  is  sup- 
posed to  have  been  at  the  root  of  the  act,  as  if  the  object  had  been 
to  grasp  power  to  the  church.  Nothing  can  betray  more  a  morbid 
jealousy  on  this  subject.  It  is  evidently  the  very  reverse.  The 
regulations  had  no  existence,  (I  speak  in  the  presence  of  some  who 
know  the  fact,)  and  had  not  even  been  conceived,  till  after  the  act 
was  carried  and  passed.  The  records  of  the  Assembly  shew  this — It 
was  several  days  after  the  general  resolution  was  passed,  before  any 
regulations  could  be  adjusted,  or  even  proposed ;  but  this  had  not 
been  even  thought  of  before. 

(8.)  The  last  clause,  as  to  the  act  nottaking  effect  in  the  event  of 
the /CM  devolutum  falling,  seems  to  have  had  two  objects,  First,  It 
appears  ^  have  been  conceived  in  favour  of  the  patron  and  his 
presentee — to  bring  about  agreement  between  them  and  the  peo- 
p/e,  who  would  scarcely  ever  desire  the  right  of  appointment  to 
fall  to  the  presbytery.     Secondly,  That^  when  it  did  fall  in  the 
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hands  of  the  presbytery,  there  should  be  a  sure  way  of  ending  the 
process  by  the  church  courts.  And,  whatever  bard  reasonings, 
from  unjust  jealousy,  may  be  applied  to  this  by  the  pursuers, 
I  cannot  but  think  it  quite  reasonable.  The  settlement  jure  de» 
eotuto  is  peculiar :  When  it  falls f  the  matter  becomes  ecclesiasti- 
cal :  The  patbon  has  nothing  to  do  with  it,  nor  has  any  pre- 
sentee who  has  been  l^ally  rejected.  No  time  is  limited  for  the 
presbytery  to  present :  When  the  time  for  patrons  was  limited, 
that  was  put  as  the  final  remedy.  Properly  it  is,  that  the  pres- 
bytery finding  a  church  vacant  plant  a  minister  themselves.  It 
is  presumed  they  will  constclt  the  people.  If  they  don^t  get  the 
consent  of  the  people^  the  remedy  lies  with  the  Superior  Courts.  The 
fundamental  law  of  non-intrusion  is  not  vialated^^oolj  the  spe- 
cial rule  or  instruction  is  superseded  in  that  particular  ease. 

But  if  a  right  to  present  jure  deooluto  be  assumed,  when  it  has 
not  fallen,  it  is  plainly  matter  of  civil  right.  The  words  may  be 
criticised,  but  the  substance  is  clear. 

(9.)  The  act  of  regulations  in  1834  is  not  passed  into  a  standing 
law  yet:  Several  presbyteries  object  to  that  very  article,  especially  those 
most  adverse  to  patronage :  It  may  be  altered  yet.  Whether  it  is 
or  not,  it  is  nothing  to  the  pursuers,  if  the  law  itself  is  valid  ^ 
for  nothing  has  been  done  on  it  here ;  and  besides,  if  the  jus  devolu- 
turn  has  fallen,  the  mode  ofeofercise  is  ewtraneous. 

(10.)  In  this  the  root  of  the  whole  matter,  not  one  case  o£  jus 
devolutum  has  occurred  in  nearly  four  years.  But  I  must  again  re- 
peat, with  all  possible  deference,  that,  in  my  opinion,  there  cannot 
be  anything  clearer,  either  in  law,  inform,  or  in  std/stantial  jn^^ 
Oce,  than  that  there  is  no  case  here  having  any  relation  to  the  jW 
devoluium. 

There  is  another  question  behind,  in  regard  to  the  jurisdiction  of 
the  court  to  try  such  a  question,  of  vast  and  serious  importance.  I 
mean  the  question  which  was  first  spoken  to  by  Lord  FuUerton, 
Whether,'  if  all  the  difficulties  of  the  summons  and  record  w^ne  laid 
aside,  there  is  any  competency  in  the  attempt  to  make  this  court 
review  the  proceedings  of  the  ecclesiastical  courts,  on  the  particular 
points  which  are  here  brought  under  our  notice.  I  should  proceed 
at  once  to  the  consideration  of  that  question,  and  of  the  cases  relied 
on  as  proving  the  jurisdiction,  if  it  were  Jiot  that  the  very  pe^ 
culiar  nature  of  the  pleas  which  the  pursuers  have  maintained,  con- 
cerning the  constitution  of  the  Church  of  Scotland,  renders  it 
impossible  for  me  to  bring  out  iully  the  views  which  I  entertain  of 
that  question  of  jurisdiction,  until  I  have  first  endeavoured  to  form 
some  correct  estimate  of  the  extent  and  qualities  of  the  ecclesiastical 
jurisdiction  with  which  we  have  to  deal.    . 

Saving,  then,  my  opinion  as  to  the  entire  incompetency  of  the  de- 
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xnand  of  the  pursuers  in  argument,  that  we  should  form  any  judg- 
ment on  the  validity  of  the  act  of  1834*,  as  the  proceeding  of  the 
lawfully  constituted  authority  in  matters  ecclesiastical ;  I  proceed 
to  enter  on  that  question.  I  deny,  with  all  deference,  that  it  is 
competent  for  this  court  to  consider  the  constitutional  correot- 
ness  or  incorrectness  of  that  law ;  and  have  very  particularly  to 
remark,  that  whep  we  do  consider  it,  we  are  not  dealing  merely 
with  the  act  of  a  Court  of  Judicatory  however  high,  but  with  the 
act  of  a  Legislative  Assembly^  ratified  by  the  whole  church.  This 
is  what  renders  it  necessary  for  me  to  consider  very  particularly  the 
attempt  made,  to  limit,  or  do  away,  all  the  important  powers  of  le« 
j3[islation  which,  I  think,  do  belong  to  the  chuxch  courts. 

The  question  concerning  the  power  of  the  church  to  pass  the 
act  1834  seems  to  turn  on  three  points,  in  the  view  of  the  pur- 
suers. 

(1.)  Is  the  statement  of  the  fundamental  law  true  f 

(2.)  Is  a  ccUlf  concurrence^  or  con^enty  of  the  people,  an  essential 
part  of  the  constitution  of  the  church  in  the  admission  of  mi- 
nisters ? 

(3.)  Is  the  provision  made  in  the  act  of  Assembly  1834  a  legal 
mode  of  regulating  what  shall  be  deemed  sufficient  consent. 

But,  in  my  view,  there  is  always  a  fourth  point. 

(4.)  Whether  it  is  not  the  exclusive  province  of  the  church,  to 
declare  what  is  the  law  of  the  churoh,  and  to  regulate  what  others- 
wise  is  within  their  proper  province. 

The  two  first  points  necessarily  run  into  one  another.  For  the 
existence  of  the  general  principle  will  explain  the  purpose  of  the 
CALL,  and  the  existence  of  the  call  proves  tne  principle. 

1  proceed,  then,  to  consider  the  grounds,  on  which  the  declaration 
in  the  first  part  of  the  act  of  Assembly  1834  is  rested.  I  can  make 
no  pretensions  to  antiquarian  knowledge,  and  will  not  venture  into  a 
field,  which  my  learned  brethren  may  tread  with  safety,  but  in  which 
1  should  soon  find  myself  bewildered.  I  must  confine  myself  to 
what  is  plainly  laid  open  to  me,  in  the  acts  and  proceedings  of  the 
church  and  of  the  state,  so  far  as  they  are  within  my  reach.    . 

The  Reformation  began  in  Scotland  in  .1560..  I  deny  Mr. 
Whigham's  doctrine  that,  by  the  statute  ofthat  year,  the  reformed 
church  took  nothing  firom  the  ancient  church.  The*  statutes  pirove 
the  reverse.  I  need  go  no  farther  than  the  act  1690,  c.  5.  which 
gives  us  the^c^  in  the  clearest  terms  :  For  it  bears,  that  the  king 
and  queen  conceiving  it  their  duty,  '^  after  the  great  deliverance  that 
^^  God  hath  lately  wrought  for  this  church  and  kingdom,  in  the 
^'^  first  place,  to  settle  and  secure  therein  the  true  Protestant  reli- 
«^  gion,  according  to  the  truth  of  God's  word,  as  it  hath  been  a  long 
^^  time  professed  in  this  realm  ;  as  also  the  government  of  Christ^s 
^^  church  within  this  nation,  bc."^     ^<  And  that  by  an  article  of  the 
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**  claim  of  right,  it  is  declarecl,  that  prelacy  and  the  superiority  of 
**  any  office  in  the  church  above  presbyteries,  is,  and  hath  been  a 
**  great  and  insupportable  grievance  and  trouble  to  this  nation,  and 
^  contrary  to  the  inclinations  of  the  generality  of  the  people,  ever 
^  since  the  Reformation,  the^f  having  rbvormkd  from  popbrt  bp 
**  PRB8BYTEBS,  &C.'"  The  samo  in  substance  is  in  the  earlier 
statutes,  in  1567)  *^  as  in  the  reformed  kirkes  of  this  realm,  be."* 
And  in  1593,  '*  the  true  and  balie  kirk  as  presently  established  in 
*'  this  realm,  &c.^ 

This,  however,  is  a  point,  perhaps,  of  little  consequence*  And 
yet  it  does  deserve   notice,  that  so  exceedingly  anxious  are  the 

tursuers  to  lower  and  depreciate  the  strength  of  the  church  esta- 
lishment  of  Scotland,  as  feeling  this  to  1^  essential  to  their  case, 
that  the^  begin  the  inquiry  into  her  history,  by  this  extraordinary 
assumption.  That  it  is  contrary  to  the  real  state  of  the  case,  I 
have  the  authority  of  the  statutes  for  asserting. 

As  soon  as  the  popedom  was  thrown  off,  Knox  and  those  who 
acted  with  him  set  themselves  to  arrange  a  system  of  church  go> 
vemment.  The  First  Book  of  Discipline  was  composed  chiefly  by 
him,  soon  after  the  passing  of  the  act  1560.  Dr.  M^Crie  tells  us, 
that  it  was  very  hastilv  composed  ;  and  we  know  that  it  never  did 
become  of  authority,  either  in  the  church  or  in  the  state.  It  is  not 
a  little  singular  to  me,  that  the  pursuers  and  some  of  your  Lord- 
ships should  attach  so  much  importance  to  it,  and  endeavour  to  set 
it  up  as  of  higher  authority  than  the  Second  Book  of  Discipline. 
I  have  always  rejected  it  m  the  question  of  patronage,  because  I 
know  that  it  never  was  regularly  acxnowledged  in  the  church,  and 
because  it  is  in  my  humble  conception,  the  single  ground  of  autho- 
rity for  any  right  of  election  by  the  people.  But,  strange  to  say, 
it  is  now  the  authority  of  the  pursuers,  against  the  very  di£ferent 
position,  of  a  right  of  selection  and  appointment  by  others^  and 
the  consent  of  the  people.  How  it  can  aid  them  in  that,  I 
know  not,  except  in  the  way  lately  suggested,  of  comparing  the 
case  of  an  appointment  by  the  church  authorities  on  a  failure  to 
electa  when  the  power  is  given  to  the  people^  with  a  direct  intrusion 
against  their  will^  where  no  such  opportunity  is  given  at  all. 
The  statement,  however,  is  so  much  pressed,  that  it  deserves  atten* 
tion ;  and  I  have  considered  it.  It  seems  to  me,  that  the  whole 
passage,  though  bearing  evident  marks  of  haste,  is  well  worthy  of 
attention.  First  of  all,  it  gives  the  election  absolutely  to  the  people. 
1  suppose  the  illustrations  from  the  fifth  century,  and  the  foreign 
churches,  as  I  understand  them,  will  give  no  aid  to  the  argument 
as  to  this  first  foundation  of  the  Church  of  Scotland.  So  far, 
therefore,  the  illustrious  Knox,  in  his  first  desi^  of  the  church,  is 
perfectly  clear  of  the  influence  of  those  ^authorities,  though  I  doubt 
not  he  may  have  had  others  to  guide  him  which  I  cannot  pretend 
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to  trace.  Then  he  tells  us,  that,  if  the  people  be  found  negligent 
in  appointing  a  minister  for  forty  days,  the  best  reformed  church 
(that  is,  the  superintendents)  may  present  one  whom  they  have 
examined.  After  this,  no  doubt,  it  is  said,  that  if  they  refuse  the 
person  so  appointed,  they  may  be  compelled  by  censure  to  admit 
nim.  The  very  stating  of  this  shews  that  consent  was  necessary. 
I  am  not  able  to  admit  the  inflamed  statement  of  the  effect  of  it ;  I 
doubt  whether  it  does  justice  to  the  character  of  Knox,  as  recently 
brought  to  light.  But,  however  that  may  be,  the  article  itself  shews 
that  there  was  no  sternness  in  it ;  for  it  tells,  that  if,  after  all,  the 
people  shall  appoint,  though  after  another  had  been  presented^  the 
people^ 8  presentee  shall  bepreferred.  What  do  you  isay  to  this  vetof 
It  is  ten  times  stronger  than  any  other.  The  patrons  are  allowed  to 
present,  because  they  are  the  people^  after  the  jusdevoiutum  has  fallen. 
Does  the  passage  prove,  then,  that,  whenever  the  appointment  landed 
in  a  third  party,  the  voice  of  the  people  went  for  nothing  Pit  proves, 
irith  all  submission,  the  reverse.  But  this  was  the  case  of  the  necessity 
of  the  appointment  falling  into  the  church  itself,  by  the  failure  of  the 
people  to  exercise  the  right  of  election  once  given  to  them.  It  is, 
m  my  opinion,  quite  foreign  to  the  point,  and  rather  goes  to  illus- 
trate the  principle  of  the  regulation  so  unjustly  criticised  in  this 
case,  that,  when  the  matter  is  allowed  by  the  parties  having  the 
relative  rights  to  fall  into  the  hands  of  the  church,  there  ought  to 
be  an  end  of  it. 

But,  if  the  case  were  plainly  stated,  that  the  law  of  the  church 
vas,  that,  without  any  right  of  election,  no  man  should  be  intruded 
against  the  will  of  the  people^  and  that  their  consent  must  be  ob- 
tained, I  suppose,  that  whatever  subtilties  might  be  found  in  the 
canon  law,  if  the  appointment  were  in  a  third  party  foreign  to  the 
churchy  the  idea  of  compelling  the  conseiit  would  rather  be  too 
strong  for  the  sober  understandings  of  Scotchmen,  however  it  might 
possibly  suit  the  notions  of  the  fifth  century.  Knox  had  too  much 
sagacity  to  entertain  such  an  idea. 

But  I  regret  to  be  obliged  to  treat  of  the  First  Book  of  Discipline 
in  this  manner.  Though  hasty,  it  had  great  merit.  But,  in  this 
point  of  the  power  of  election  given  to  the  people,  I  do  not  acknow- 
led^  it  as  of  any  authority.  And  I  beg  leave  here  to  express  my 
satisfaction,  that,  though  I  pretend  to  no  antiquarian  know- 
ledge, the  researches  of  my  more  learned  brethren  have  so  power- 
fully confirmed  all  my  views  as  to  the  general  prevalence  of  the 
right  of  patronage  in  the  Christian  church,  and  its  full  recognition 
in  the  laws  of  this  country.  Though  perhaps  I  do  not  get  credit 
for  it,  as  it  seems  the  act  of  Assembly  which  I  think  right,  and 
calculated  for  the  protection  of  patronage,  is  thought  equivalent  to 
its  abolition,  I  agree  with  all  your  Lordships  on  the  point,  that  the 
law  of  patronage  was  at  all  times  the  law  of  this  land,  and  that 
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it  never  was  the  law  either  of  the  church  or  of  the  state,  that  the 
people  should  have  any  right  of  election  of  their  ministers,  except  only 
m  tne  First  Book  ofDUctpHne :  Yet  that  is  now  made  the  great 
authority  against  the  doctrine  of  non-intmsion,  although  the  prin* 
ciple  is  thus  expressly  declared  in  that  work, — "  For  altogether  this 
<^  is  to  be  avoided,  that  any  fn&n  is  to  he  intruded  or  thrust  in  upon 
<*  any  congregation,'*''  This  is  the  corollary  drawn  from  the  imme- 
diately preceding  sentence,  bearing  that  though  the  forty  days  had 
elapsed,  and  another  man  had  been  presented  by  the  council  of 
the  church,  the  man  appointed  by  the  people  should  still  be  pre- 
ferred. 

But  it  is  also  very  satisfactory  to  me  to  learn,  that,  in  all  the 
foreign  churches,  and  especially  the  Protestant,  there  is  a  uniform 
i^stem,  which  requires,  that  before  induction  or  ordination,  the 
proposed  minister  must  be  presented  to  the  congregation  or  the 
people,  for  their  consent  or  disapprobation.  The  question  how 
that  is  to  be  regulated,  and  at  what  particular  time  the  consent  is 
to  be  asked,  appears  to  me  to  be  of  small  moment  indeed.  The 
broad  fact  established,  if  the  statements  be  correct,  which  I  have 
no  doubt  they  are,  is,  that  in  all  Christendom  the  consent  of  the 
people  must  be  askedj  before  the  presentee  of  any  patron,  even  the 
church  itself  can  be  admitted  or  ordained  to  the  pastoral  duty. 
The  question.  What  shall  be  the  effect  of  positive  dissents?  is  quite 
a  different  matter.  In  my  humble  judgment,  the  demand,  in 
point  of  principle,  of  positive  consents^  which  it  seems  is  according 
to  the  laws  of  all  the  churches,  is  a  far  stronger  rule.  I  have 
doubts  of  the  correctness  of  the  opinion  attributed  to  Calvin,  be- 
cause, though  I  believe  he  was  not  opposed  to  patronage,  and 
have  read  with  great  pleasure  the  letter  referred  to  by  Lord  Med- 
wyn,  I  have  also  seen  passages  in  other  parts  of  his  works,  which 
import,  that  it  can  only  be  recognised  with  the  consent  of  the 
people,  I  shall  only  quote  the  following  short  passage : — ^*  Sic 
^^  igitur  fert  vera  ratio,  et  Dei  mandatum,  ut  nemo  se  temere  in- 
^^  gerat,  nee  privatus  quisque  pastoris  munus  usurpet.  Sed  ut  pas- 
"  torum  judicio  electus,  et  gregi  oblatus  ipso  consentiente  appro- 
^*  betur.  Hue  accedat  solennis  manuum  impositio,  quam  ordina- 
*<  tionem  vocant*" — Calv.  Epist.  Regi  Poloniae,  fol.  p.  87- 

I  infer,  therefore,  that  the  first  Book  of  Discipline,  so  far  as 
material,  decidedly  proves  the  fundamental  law  or  principle  laid 
down  in  the  act  of  Assembly  1834. 

I  come  now  to  the  Second  Book  of  Discipline.  It  is  said,  that 
it  was  Andrew  Melville  coming  from  Geneva,  who  introduced  ex- 
travagant notions,  and  that  he  was  the  author  of  this  Book  of  Dis- 
cipline. I  believe  this  is  a  mistake,  which  has  been  corrected  by 
Dr.  M*Crie  in  his  work,  (v.  i.pp.  I72, 173,)  who  tells  us,  and  shews 
by  reference  to  authentic  documents,  that  the  extravagant  preten- 
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sions  referred  to  had  been  strongly  maintained  by  others  before  Mel^ 
vtUe  came  to  Scotland,  and  that  he  was  not  the  sole  author  of  the 
Second  Book  of  Discipline,  though  he  had  a  considerable  share  in 
the  composition  of  it.  Though  there  are  some  extravagant  views 
in  it  which  were  not  adopted,  it  was  composed  with  great  care,  and 
it  did  become  the  law  of  the  church  generally.  It  was  adopted  by 
the  General  Assembly  in  1578,  and  King  James  is  said  to  have 
given  his  consent  to  it  in  1581 ,  though  reluctantly  and  disingenu- 
ously. The  things  he  mainly  wanted  were  prelacy  and  the  king'*s 
supremacy.  This  Book  of  Discipline  was  made  the  subject  of  a 
conference  between  a  committee  of  the  ministers,  and  the  king'^s 
commissioners,  in  1578,  of  which  I  shall  speak  presently. 

The  acts  15679  c.  6  and  7,  had  in  the  meantime  been  passed. 
The  first  of  them  established  the  Presbyterian  Church,  though  the 
local  courts  were  not  then  arranged,  and  the  superintendents  held 
the  place  which  was  afterwards  given  to  the  presbytery.  So  it  is 
held  by  all  authorities.  Hence  the  conferences  which  succeeded. 
The  General  Assembly  had  then  the  same  general  character,  which 
it  afterwards  held  under  all  the  statutes ;  and  it  is  most  particular- 
ly deserving  of  notice,  ^at  no  civil  statute  ever  defined  the  consii- 
iutitm  of  that  body^  or  laid  down  any  specific  rules  regarding  it. 
These  always  rested  on  the  laws  and  ordinances  of  the  church  it- 
self, recognised  even  in  the  act  1 567?  c.  6.  as  already  formed  and 
subsisting.  For,  attend  to  what  that  act  does.  It  ^^  declares  the 
*^  ministers  of  the  blessed  evangel  of  Jesus  Christ  whom  Gkxiin  his 
«<  mercy  has  now  raised  up  among  usj  or  hereafter  shall  raise, 
«<  agreeing  with  them  that  now  lives  in  doctrine  and  administration 
*<  of  the  sacraments,  and  the  people  of  the  realm  thai  professes 
<^  Christ  as  he  is  now  offered  in  his  evangel,  and  does  communi- 
<<  cate  with  the  halie  sacrament,  (as  in  the  reformed  kirkes  of 
^^  this  realm  are  pvblicly  administrate)^  according  to  the  Confes- 
**  sion  of  Faith,  to  be  the  trew  and  halie  kirk  of  Jesus  Christ 
^^  within  this  realm  ;""  and  it  decerns  and  declares  all  who  either 
gainsay  the  word  of  evangel,  received  and  approved,  as  the  heads  of 
«<  the  Confession  of  Faith  professed  in  Parliament  in  1560,""  and 
specified  and  registrat  in  the  acts  of  Parliament  in  the  first  year  of 
the  king's  reign,  and  ratified  in  this  present  Parliament,  or  that 
refuse  the  administration  of  the  sacraments  as  they  are  now  minis- 
trat,  "  to  be  na  members  of  the  said  kirk  within  this  realm^  and 
**  trew  religion  now  presently  professed.^''  This  is  a  full  recogni- 
tion of  the  church  reformed  by  presbyters  as  the  established  church 
of  the  realm  ;  and  it  will  be  observed,  that  the  Confession  of  Faith 
1560,  which  is  here  ratified,  bears  in  ch.  17$  that  the  Lord  Jesus 
Christ  "  is  the  only  Head  of  the  same  kirk,  &c.'' 

The  Presbyterian  Church  being  thus  established, •the  act  1567, 
c.  7)  regulates  the  matter  of  the  admission  of  ministers.  It  bears 
expressly,  "  that  the  e^iamination  and  admission  of  ministers  be 
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*^  only  in  the  power  of  the  kirkj  now  openlj  and  publicly  profess* 
<<  ed.""  It  is  very  manifest  to  me,  that  this  broad  provision  placed 
the  whole  matteir  of  admission  in  the  exclusive  power  of  the  church 
courts,  and  paramountly  of  the  General  Assembly,  which  is  ex- 
pressly recognised  as  the  supreme  court  in  the  later  part  of  the 
statute  ;  and  I  have  no  idea,  that  the  power  of  review  by  that  As- 
sembly, in  the  case  of  the  superintendent  admitting  or  resolving  to 
admit  a  man  thought  to  be  incompetent,  was  not  as  necessarily  im- 
plied in  the  whole  scope  of  the  act,  as  their  power  of  review  in  the 
event  of  his  refusing  to  receive  and  admit  a  person  duly  presented 
by  a  lawful  patron.  I  think  it  altogether  impossible,  on  any  sound 
principle  of  construction,  to  arrive  at  such  a  conclusion.  If  the 
exclusive  power  in  the  admission  of  ministers  was  vested  in  the  kirk 
by  the  act,  it  cannot  be  otherwise  than  that  the  supreme  court  of 
the  kirk  had  full  superintendence  and  jurisdiction  in  that  matter. 
The  act  saves  the  rights  of  laick  patrons ;  no  doubt  of  it.  But  then 
it  is  most  explicit  in  these  points :  1 .  That  it  supposes  that  the 
patron  may  present  a  person  whom  the  kirk  may  lawfuUy  reject. 
2.  That  if  he  presents  a  person  qualified  to  his  understanding,  and 
the  superintendent  notwithstanding  refttses  to  receive  and  admit 
him,  his  appeal  is  not  to  any  civil  court,  but  solely  to  the  provin- 
cial Assembly  or  synod,  and  the  General  Assembly.  And,  3.  That 
by  the  General  Assembly,  *<  the  cause  being  decided,  shaii  take 
<<  end,  as  they  decern  and  declare,^  It  is  final  and  conclusive  judg- 
ment ;  and  it  is  evident,  that  this  provision  necessarily  implies,  tbat 
the  General  Assembly  already  had  a  constitution  settled. 

As  it  is  quite  clear,  that  this  statute  stands  fully  ratified  in  all 
its  points,  I  apprehend,  that  it  is  impossible  to  strike  this  last 
clause  out  of  it  on  any  ground  whatever.  It  can  make  no  differ- 
ence on  the  subsisting  efficacy  of  it,  that  by  the  act  1692,  c.  116, 
the  court  of  the  presbytery  was  substituted  for  the  superintendent 
in  the  s{)ecial  matter  of  presentations  to  be  directed  to  them,  and 
in  the  duty  of  receiving  and  admitting  ministers  so  presented.  For 
that  act,  as  will  be  immediately  seen,  ratified  in  the  fullest  manner 
the  jurisdiction  of  the  General  Assembly,  and  established  the 
subordination  of  the  inferior  judicatories ;  and  it  at  the  same 
time  distinctly  ratified  (through  another  act  1581,)  the  act 
1567)  c.  7}  without  the  slightest  qualification.  I  therefore  think 
it  the  clearest  thing  in  the  world,  that  the  part  of  the  act  relative 
to  the  appeal  to  the  synod  and  Assembly,  and  the  finality  of  the 
judgment  of  the  latter ^  was  made  to  apply  as  much  to  the  case  of  the 
refusal  of  a  presbytery  to  receive  a  presentee,  as  it  had  before  ap- 
plied to  the  refusal  of  the  superintendent.  It  was  but  a  change  in 
the  form  of  the  inferior  jurisdictions  of  the  church,  both  being  at  the 
difierent  tim«B  but  parts  of  the  Presbyterian  kirk  itself,  to  which 
the  exclusive  province  of  the  examination  and  admission  of  ministers 
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was  bejond  doubt  committed.  But,  indeed,  if  the  simple  case  be 
taken,  that  the  presbytery  reject  a  man,  upon  trial,  in  respect  of  de- 
fect of  any  thing  which  may  be  admitted  to  be  strictly  matter  of 
qtuilificatUm^  I  imagine,  that  it  will  appear  to  be  indisputable,  even 
now,  that  the  only  appeal  must  be  to  the  synod  and  Assembly,  and 
that  the  judgment  of  the  Assembly  must  be  conclusive. 

The  LoR0  Pbbsidbnt. — ^We  are  ail  agreed  in  that. 

LoBD  MoNCREiFF.  I  am  not  sure  whether  we  are  agreed  or  no. 
I  think  1  heard  it  stated,  notwithstanding  the  admission  as  to  the 
right  of  the  church  courts  to  refiise  a  presentee  whom  they  found  to 
be  unqualified,  that,  if  the  effect  of  the  judgment  be  such  as  to  affect 
civil  rights,  it  is  competent  to  bring  even  that  case  into  this  Court. 
So  far  as  I  can  understand  the  views  that  have  been  stated,  they 
appeared  to  me  to  go  thus  far ;  and  I  put  a  case  under  the  act 
1567)  Of  under  the  law  as  I  think  it  is  admitted  to  stand,  with 
regard  to  qualification,  in  order 'to  test  the  soundness  of  the  prin- 
ciple so  assumed.  Pearing  in  mind,  that  the  church  courts  have 
thereby  an  absolute  and  uncontrolled  power  of  deciding  in  the  qua- 
lifications of  a  presentee, — ^bearing  in  mind,  too,  that  the  rejection 
of  the  presentee,  on  the  ground  of  non-qualification,  must  in  every 
case  necessarily  affect  the  civil  rights  of  the  party,  what  course  may 
the  patron  take  P  According  to  the  view  suggested,  as  I  understand 
it,  he  may  come  to  this  Court,  and  say,  ^<  You  hold  that  you  have 
^  jurisdiction  to  set  aside  such  decisions  of  the  church  courts  as  inter- 
<*  fere  with  the  civil  rights  of  the  parties ;  my  presentee  has  been  re* 
<*  jected  on  the  ground  of  non-qualification,  whereby  he  loses  the  be- 
<'  nefice ;  but  1  maintain  that  he  is  a  perfectly  qualified  person, 
**  and  I  call  upon  you  to  redress  the  civil  wrong  which  has 
^<  been  done.^^  If  we  are  forced  into  such  a  question,  it  is 
a  necessary  consequence  of  the  view  I  am  speaking  of;  and  I 
allude  to  it  now,  because  it  may  be  taken  appropriately  in  con- 
nection with  tBe  act  1567,  which  I  think  can  be  demonstrated  to 
be  in  full  and  effectual  force ;  and  because,  in  the  enactment  of 
that  statute,  I  see  the  clear  ground  on  which  the  church  stajids, 
with  regard  to  all  matters  that  relate  to  the  admission,  induction, 
and  ordination  of  ministers. 

But  now,  leaving  that  statute,  I  come  to  the  conference  to  which 
I  have  already  alluded,  which  was  held  with  the  Commissioners  of 
the  King,  on  the  subject  of  the  Second  Book  of  Discipline ;  and  I 
look  upon  this  as  so  exceedingly  important,  in  my  view  of  what 
followed,  that  I  can  by  no  means  think  that  it  can  be  thrown  aside 
in  the  way  the  pursuers  did,  but,  on  the  contrary,  consider  to  be 
well  worthy  of  the  most  serious  attention. 

The  Book  of  Discipline,  after  having  been  approved  of  by  the 
Assembly  177^»  was  presented  to- the  King,  who  api>ointed  Com- 
missioners to  confer  with  the  clergy  on  the  work.    The  whole  result 
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of  the  conference  which  wac  bdd,  is  recorded  by  ArchUshop  Spottis- 
wood,  (Hitt.  p.  289,  &c.)  who  sUtes  expressly  that  he  bad  the  original 
minutes  of  it  before  him ;  for,  he  says,  ^^  Wherefore  I  thought  meet  to 
«<  set  down  the  form  of  policy,  as  it  was  presented,  with  the  notes  of 
^<  their  agreement  or  disagreemenU  as  thky  stand  in  thk  orioi- 
"  NAL,  WHICH  I  HAVE  BY  MB.*"  What  hc  scts  dowu,  therefore,  ia 
upon  no  doubtful  authority  ;  he  copies  from  the  original  record  of 
the  conference  lying  before  him ;  and  such  a  document  recorded 
by  him  is  certainly  not  of  the  less  authority  in  the  material  points, 
that  he  was  no  friend  to  the  Presbyterian  Church.  There  is  no- 
thing to  contradict  it ;  and  it  must  therefore  be  taken,  as  unques- 
tionably exhibiting  a  true  account  of  what  took  place  in  that  im- 
portant conference. 

Now  see  how  very  pointed  it  is.  He  goes  through  the  whole  ar- 
ticles, and  marks  opposite  to  every  one  of  them,  whether  it  was 
agreed  tOj  r^ectedy  or  referred  for  further  consideration.  When 
he  comes  to  the  3d  chapter,  of  which  the  subject  is,  '^  How  per- 
<<  sons  ecclesiastical  are  admitted,^*  he  goes  over  the  1st,  2d,  3d, 
and  4th  articles,  which  are  all  marked  '^  agreed  T  so  is  the  5th, 
which  is,  ^^  That  none  ought  to  presume  to  enter  into  any  office 
cfc  ecclesiastical,  unless  he  have  a  good  testimony  in  bis  conscience 
*<  before  God,"  &c.  Then  comes  the  touching  point  of  the  election 
and  ordination,  the  6th  article,  bearing,  ^'  That  this  ordinary  and 
^^  outward  calling  hath  two  parts,  election  and  ordination.*^  The 
7tli  is,  that  the  election  should  be  '^  by  the  judgment  of  the  elder^ 
'^  ship  and  consent  of  the  congregation.'"  This  is  the  claim  of 
the  right  ef  appointment  to  the  presbytery^  by  implication  ex^ 
eluding  patronage. 

What  do  the  Commissioners  say  to  these  ?  Not  "  agreed^'* 
but  '*  referred,''''  That  is  to  say,  the  claim  was  not  granted, 
but  reserved  for  consideration  by  the  King  or  Parliament,  being 
contrary  to  the  act  1567-  The  8th  article  relates  only  to  the  gene* 
ral  qualities  of  those  who  should  have  charge  in  the  church,  and  ia 
marked  <^  agreed  with  the  generality  thereof."" 

'  Then  come  the  material  articles  9  and  10.  The  9th,  especially, 
is  the  important  one,  in  these  words : — <*  In  this  ordinary  election 
^^  it  is  to  be  eschewed,  that  no  person  be  intruded  in  any  of  the 
^^  offices  of  the  Churchy  contrary  to  the  willofUie  congregation  to 
<^  whom  they  are  appointed^  or  without  the  voice  of  the  eldership.'* 
Now,  opposite  to  this  9th  article  the  Archbishop  marks  the 
resolution  of  the  Commissioners,  "  Agreed."^  It  thus  appears  from 
the  original  minutes  of  the  conference,  copied  into  his  work  by  a 
person  who  was  noway  friendly  to  the  Presbyterian  Church,  that 
m  that  solemn  meeting,  the  leading  men  of  the  clergy,  and  the 
Commissiofiers  who  appeared  on  behalf  of  the  King^  were  alUce 
Ao&BED  on  the  great  principle,  that  in  this  ordinary  election,  *^  it  is 

*  See,  for  the  words  of  the  Articles,  the  Dean  of  Faculty's  speech,  p.  208. 
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to  be  eschewit  that  720  man  be  intruded  into  any  office  of  the 
Church  contrary  to  the  mil  of  the  congregation^ 

The  •  article  referred  to  by  one  of  your  Lordships  is  in  a  different 
part  of  the  book.  It  tnily  serves  to  show,  that  nothing  in  regard 
to  the  articles  7^^  ^^^  ^^  of  chapter  3,  bad  either  passed  per 
incuriam  by  the  Commissioners,  or  been  set  down  by  any  mistake. 
That  is  in  chapter  12,  articles  9  and  10.  The  9th  is,  that  *'  none 
^^  be  intruded  on  the  congregation^  either  by  the  prince,  or  by  any 
<^  other  superior  person,  without  lawful  election,  and  the  assent  of 
^^  the  people^'*''  &c.  The  Commissioners  seem  to  have  put  their 
own  interpretation  on  the  words,  ^<  lawful  election,'^  as  not  exclud- 
ing patronage,  and  to  have  considered  the  substance  of  the  ar- 
ticle as  consisting  in  the  *^  assent  of  the  people''*  required,  and 
the  principle  against  intrusion  without  it ;  and,  taking  it  in  this 
▼iew,  it  is  very  remarkable,  that  their  resolution  on  it  was,  <<  Agreed 
*^  to  the  general^''*  thus  again  granting  the  general  principle 
against  intrusion  without  the  assent  of  the  people,  yet  saving 
themselves  against  any  conslxuction  of  the  article  which  might 
import  a  denial  of  the  rights  of  patronage^  as  spoken  of  in  the 
next  article.  That  10th  article  runs  thus  : — ^^  And  because  this 
'^  order  cannot  stand  with  patronage  and  presentation  of  benefices 
<<  used  in  the  Popis  churchy  we.  desire  all  those  that  truly  fear 
^<  6od,  to  consider  that  patronage  and  benefices  have  no  ground  in 
<<  the  word  of  God,  but  is  contrary  to  the  same,  and  to  the  liberty 
^<  of  election  of  pastors,  and  ought  not  now  to  have  place  in  the 
<^  light  of  reformation,^  &c.  On  this  it  is  to  be  observed,  (1.) 
That  the  framers  of  the  book,  when  they  spoke  of  lawful  election 
in  the  9th  article,  must  have  meant  election  by  the  judgment  of 
the  eldership,  as  in  the  7^h  of  chapter  3.  Consequently,  (2.) 
When  they  said  that  the  rule  in  that  article  9  could  not  stand  with 
patronage  used  as  in  the  Pope*s  Kirk,  it  is  plain,  that  they  had  re- 
ference chiefly  to  that  right  of  appointment  claimed  for  the  pres- 
bytery.  But,  (3.)  The  patronage  spoken  of,  is  patronage  as  used 
in  the  Pope's  Kirk,  that  is,  uncontrolled  patronage,  without  the 
consent  of  the  people  being  required.  Now,  the  Commissioners, 
after  having  expressly  agreed  to  the  general  principle  of  the  9th 
article  against  intrusion  without  the  consent  of  the  people,  as  they 
had  before  done,  under  the  3d  chapter,  now  refuse  to  assent  to  the 
proposition  which  went  to  the  abolition  of  the  rights  of  patronage  ; 
and  it  is  accordingly  marked,  '<  Referred,^'  in  the  same  manner  as 
the  previous  article  to  the  same  effect  had  been.  Thus  we  have  a 
second  time  the  result  of  the  conference  distinctly  brought  out  in 
both  points ;  firsly  refusing  to  give  up  the  rights  of  patronage,  or 
to  grant  the  claims  for  election  by  the  presbytery  ;  and,  secofid^  the 
general  principle  against  intrusion,  contrary  to  the  will  of  the 
people,  again  specially  conceded.    I  apprehend  that  it  is  impossible 
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to  eBtiiUBte  too  highly  the  importance  of  theK  panages  of  tb# 
conference ;  for  they  show,  that  the  principle  of  non-intrusion  waa 
80  deeply  rooted  in  the  church)  that  the  Commissioners  of  the 
King,  when  canvassing  everything  doubtful-*^verything  that  could 
be  objected  to — ^were  sq  clear  on  this  point,  that  it  is  marked  in 
both  parts  Of  the  Book  of  Discipline  where  it  is  mentioned,  as 
agreed  to.  Neither  do  I  think,  that  there  is  any  weight  in  the 
observation,  that  because  it  was  here  said  that  the  rule  laid  down 
in  the  9th  article  of  chapter  13,  could  not  stand  with  patronage  as 
used  in  the  Pope^s  Kirk,  it  must  be  inferred,  that  as  the  rights  of 
patronage  were  not  given  up,  but  established  by  the  subsequent 
statute,  the  principle  of  the  necessity  of  the  consent  of  the  people 
must  fall  also.  This  I  think  a  complete  misapprehension.  The 
right  of  election  claimed  by  the  presbytery  evidently  could  not 
stand  with  the  rights  of  patronage  in  any  sense.  But  it  does  not 
at  all  follow,  that  the  principle  twice  set  forth,  and  twice  agreed  to, 
that  no  man  should  be  intruded  without  the  consent  of  the  people^ 
Was  therefore  of  no  effect  if  the  election  were  not  given  to  the  pres- 
bytery.    It  was  only  the  more  important  and  the  more  necessary. 

There  is  another  article  of  considerable  importance  in  this  ques- 
tion. I  refer  to  article  11  of  chapter  ^  :  It  relates  to  the  powers 
bf  General  Assemblies,  and  bears,  *'  They  have  power  also  to  abro- 
<*  gate  all  statutes  and  ordinances  concerning  ecclesiastical  matters 
<*  that  are  found  noisome  and  unprofitable,  and  agree  not  with  the 
**  time,  or  are  abused  by  the  people.'^  This  article  is  marked  on 
*<  the  margin,  ^<  Agreed ;  that  as  they  make  acts  in  sp/^iimal 
^*  things^  so  they  may  alter  the  same  as  the  necessity  of  tne  time 
<<  requires.'"  So  that  their  authority  to  make  laws  is  acknowledged, 
and  the  legislative  power  of  the  Assembly  is  conceded,  in  terms 
even  more  ample  and  explicit  than  those  of  the  article  itself. 

But  perhaps  the  most  remarkable  thing  of  all,  in  reference  to  the 
act  1593,  is  to  be  found  in  the  articles  which  relate  to  the  arrange- 
ment of  the  inferior  judicatories.  All  the  articles,  with  regard  to 
these  inferior  ecclesiastical  courts,  are  **  Referred^''  for  consideration. 
The  Commissioners  apparently  had  not  made  up  their  minds  to  grant 
all  the  things  stated  ;  but  yet  I  think  it  must  appear,  that  a  great 
many  points  had  been  agreed  on  afterwards,  though  it  was  not 
thought  necessary  to  mention  them  all  in  the  act  of  parliament  which 
fbllowed. 

And  now  let  me  ask,  is  it  then  a  pretence  to  say,  that  the  law  or 
principle  against  intrusion  is  an  original  law  of  the  Church  ?  We 
have  found  it  in  the  First  Book  of  Discipline.  Here  we  find  it  in 
the  Second  Book  of  Discipline,  as  agreed  to  by  the  learned  Commis- 
sioners acting  for  the  king.  The  claim  as  to  the  election  and  ap- 
pointment of  ministers,  on  the  other  hand,  is  not  agreed  to.  It  is 
substantially  rejected.  The  act  1 567  ^g^^^  admits  tfa«  principle,  that 
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the  church  shall  have  the  sole  poorer  of  admitting  ministers,  and  th2|t 
the  judgment  of  the  General  Assembly  shall  be  final  in  that  mat- 
ter. I  apprehend  that  this  put  into  the  hands  of  the  church  the 
right  of  judging,  not  merely  of  the  moral  and  literary  qualificatioqs 
of  the  individual,  but  in  general  of  his  fitness  for  a  particular 
charge,  as  well  as  all  other  circumstances  that  might  be  brought 
before  them.  I  think  it  impossible  to  doubt,  that  this  is  the  true 
meaning  of  it.  An  attempt  has  been  made  to  say,  that  this  part 
of  the  act  is  obsolete.  I  cannot  agree  in  any  such  view.  In  no 
case,  except  on  questions  of  disputed  presentations  in  one  form  or 
another,  has  the  point  ever  been  attempted  to  be  raised  in  this 
court.  It  has  never  been  held  by  the  court*  that  they  could  inter- 
fere in  any  other  case  than  one  involving  civil  rights,  and  tp  qivi) 
effects  only;  and^  most  particularly,  there  is  no  example  of  its 
interference  ip  any  case  of  rejection  on  the  defects  of  the  call  : 
Such  cases  have  always  been  judged  of  finally  by  the  Creper^) 
Assqpbly,  as  was  fully  shown  by  Lord  Fullerton. 

King  James,  though  he  had  given  his  consent  to  the  Secopd 
Book  of  Discipline  in  1581,  if  we  may  trust  the  historian,^  was  cer- 
tainly temporizing  ;  for  we  find,  that  in  1584  presbytery  was 
overthrown.  It  could  not  have  been  overthrown,  had  it  not  piB- 
viously  been  settled.  Then  came  the  three  acts  qf  parliament, 
1584,  c.  129~1584,  c.  131—1584,  c.  132.  I  am  surprised  that 
these  acts  are  at  all  quoted,  or  that  the  pursuers  thought  it  worth 
while  to  put  them  among  the  statutes  on  which  they  founded.  Dr. 
M'Crie  says,  they  were  called  "  the  Black  Acts ''  of  a  servile  par- 
liament ;  and  describes  them  as  ^<  eversive  of  aU  libert^y,  natural  and 
civil,  as  well  as  ecclesiastical.^"  As  to  the  act  1584,  e.  129,  it  is 
declared  by  1592,  c.  ll(j,  that  ^<  it  shall  not  derogate  any  thing 
<*  from  the  privilege  that  Ood  has  given  to  the  spiritual  pffice-bear- 
<'*ers  in  the  kirk,  concerning  heads  of  religion,  &c.^"  ^'  Collation 
^<  and  deprivation  of  Ministers,  &c.'^ 

The  act  1584,  c.  132,  was  totally  repealed  by  1592  ;  and  chap- 
ter 131  only  related  to  civil  and  criminal  jurisdiction,  with  reference 
to  the  Raid  of  Buthven,  and  was  passed  to  meet  sopie  unwarrant- 
able pretensions  of  exemption  which  were  set  up  by  churchmen ; 
and  it  was  not  thought  necessary  to  repeal  it  in  1592. 

It  was  maintained  in  the  argument  of  counsel,  that  this  part  of 
the  act  1592  gave  the  office-bearers  no  other  powers  than  what  are 
there  expressly  signified.  It  seems  to  me  to  be  quite  clear,  from  the 
tenor  of  the  whole  passage,  that  they  were  meant  to  judge  of  many 
other  things  which  are  not  specified.  '^  Heads  of  Religion,  Colla- 
"  tion,''  &c.,  are  terms  which  comprehend  all  that  is  necessary  fpr 
this  question.     There  are  many  things  not   mentioned,  such  as 

•  Cook,  i.  382,  &c.   M'Cric'8l4fi>  of  Melville,  i.  310. 
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mnrriagey  and  many  others,  which  undoubtedly  do  belong  to  the 
church. 

But  I  have  now  to  consider  particularly  that  important  statute 
1592. 


Tuesday  March  6. 


Lord  Moncreifp. — My  Lord  President,  in  resuming  the  state- 
ments in  which  I  was  engaged  when  the  Court  adjourned  on  Satur- 
day, I  shall  recapitulate  nothing,  except  to  remind  your  Lordships, 
1.  That  the  Second  Book  of  Discipline,  after  having  been  approved 
of  by  the  General  Assembly  as  then  fully  recognised,  had  been  pre- 
sented to  the  king ;  2.  That  in  the  conference  which  followed^  all 
the  material  points,  viz.  the  principle  of  non-intnision^  and  the  le- 
gislative powers  of  the  Assembly,  had  been  fiilly  agreed  to  and  con- 
ceded, while  the  article  of  election  was  referred,  and  those  regarding 
the  courts  were  also  referred  for  consideration  ;  3.  That  the  Reformed 
Presbyterian  Church  had  been  distinctly  ratified  as  previously  ex- 
isting, as  being  the  true  Church  of  this  realm,  by  the  act  1 667.  c.  6, 
though  the  Court  of  the  Presbytery  had  not  been  settled,  and  the 
superintendents  held  the  place  which  was  afterwards  given  to  it ; 
4.  That  by  the  act  1667?  c  7-  the  exclusive  power  of  the  exami- 
nation and  admission  of  ministers  was  vested  in  the  Kirk  so  esta- 
blished, and  it  was  provided  that,  if  the  superintendents  should  re- 
fuse to  receive  and  admit  a  person  who  was  qualified  to  the  patron^s 
understanding,  the  appeal  should  be  to  the  synod  and  General  As- 
sembly, by  whose  judgment  the  matter  should  take  end  ;  and  I  hope 
I  shewed  satisfactorily,  that,  if  that  act  is  itself  in  force,  it  must  be 
in  force  in  all  its  parts,  notwithstanding  that  the  superintendents 
gave  place  to  the  presbytery  under  the  act  1592. 

Now,  observe,  that  an  act  not  among  those  printed  in  this  cause 
1581,  c.  1.  (or  99)  as  in  the  small  edition)  expressly  ratifies  all 
acts  and  statutes  ^<  for  maintaining  the  trxie  Kirk  of  God  and  reli- 
*'  gion,  now  presently  professed  within  the  realm^  and  purity 
*•  thereof;''  and  among  other  acts  enumerated  is  the  act  1567>  ^-  7' 
"  anent  the  admission  of  them  that  shall  be  presented  to  benefices,'' 
&c. 

Keeping  these  things  in  view,  let  us  pass  to  the  act  1592,  c.  116, 
which  restored  the  Presbyterian  Church,  after  it  had  been  for  a 
time  overthrown  by  the  acts  of  1584. 

This  act  begins  with  ratifying  all  the  "  liberties,  privileges,  im- 
<<  munities,  and  freedoms  of  the  true  and  halie  Kirk  presently 
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<^  ESTABLISHED  tvithin  tAis  realm^^%  declared  in  act  1579)  c.  1, 
which  ratifies  all  acts  for  the  maintenance  of  the  true  Kirk  as  '*  now 
^^  presentiy  professed  within  this  realm/^ 

Then  the  act  specially  ratifies  1581,  c.  1,  (or  99)  That  act  is 
chiefly  important  in  the  point  already  mentioned,  that,  while  it  rati- 
fies all  prior  acts  in  favour  of  the  Kirk  as  presently  professed,  it  rati- 
fies specially  ^'  Act  anent  the  admission  of  them  that  sail  be  pre^ 
"  sented  to  benefices  having  cure  of  ministry,'^  which  is  1567j  c.  7- 
Beyond  all  doubt,  that  act  1567  ^  ^^^^  confirmed  by  1592  ;  and 
I  apprehend,  that  this  cannot  be  mistaken  or  rendered  in  the  least 
doubtful. 

Then  it  ratifies  all  other  acta  in  favour  of  the  True  Kirk ;  and 
next  comes  the  clause  in  these  words  :  ^^  Ratifies  and  approves  the 
<<  General  Assemblies  appointed  by  the  said  Kirk^  and  declares 
^^  that  it  shall  be  lawful  to  the  Kirk  and  ministers,  every  year  at 
*^  the  least,  and  oftener  pro  re  natoy  as  occasion  and  necessity  will 
**  require,  to  hold  and  keep  General  Assemblies ;  providing  that 
^^  the  king^s  majesty,  or  his  commissioners  with  them  to  be  ap« 
*^  pointed  by  his  highness,  be  present  at  ilk  General  Assembly,  be« 
^^  fore  the  dissolving  thereof,  nominate  and  appoint  time  and  place, 
<'  when  and  where  the  next  General  Assembly  will  be  holden  ;  and 
<^  in  case  neither  his  majesty  nor  his  saids  commissioners  be  pre- 
«  sent,  for  the  time,  in  that  town  where  the  said  General  Assembly 
<<  was  holden,  t/^en  and  in  that  case^  it  shall  be  lesum  to  the  said 
**  General  Assembly ^  by  themselves,  to  nominate  arid  appoint  time 
^^  and  place  where  the  next  General  Assembly  of  the  Kirk  shall 
^^  be  heeped  and  holden^  as  they  have  beien  in  use  to  bo  thib 
<*  times  by  past/' 

Thus  the  power  to  hold  Assemblies  Is  clear:  The  act  requires,  that 
the  king  or  his  commissioner,  if  in  the  town,  be  present  before  the  end 
of  the  Assembly,  that  he  may  have  some  voice  in  the  appointment  of 
time  of  the  next  meeting  ;  but  it  says  expressly,  that,  if  neither  the 
sovereign  nor  his  representative  be  in  the  town,  the  General  Assem- 
bly has  full  power  to  hold  meetings,  and  to  appoint  another  time 
for  meeting,  as  they  had  been  in  use  to  do  in  times  bye  past.  Then 
the  act  goes  on  to  approve  of  the  proposed  Synodical  or  Provincial 
Assemblies,  Presbyteries,  and  Sessions,  (in  fact  according  to  the 
Book  of  Discipline)  with  the  haill  jurisdictions,  &c.  agreed  upon  in 
conference,  of  which  the  tenor  follows,  Sec.  My  belief  is,  that  there 
had  been  a  further  conference  after  that  recorded  by  Spottiswood, 
in  regard  to  the  particular  point  of  the  establishment  of  the  juris- 
diction of  the  presbyteries  as  iui  place  of  the  superintendents,  and 
the  definition  of  the  exact  position  of  the  synods  and  kirk  sessions  ; 
because,  in  the  general  conference  on  the  Book  of  Discipline,  it  is 
clear  that  these  matters  were  not  agreed  on,  but  referred  for  consi- 
deration.    But  now  they  had  been  settled  ;  and  it  is  most  apparent 
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to  me,  that  what  follows,  in  this  part  of  the  statute,  has  relation  on- 
ly to  this  arrangement  of  the  inferior  courts,  and  that  the  pow^s  of 
the  General  Assembly  and  of  the  Church  generally  were  assumed  co 
rest  on  broader  grounds  already  settled.  The  act  ^oes  on  to  ap- 
prove of  the  Synodical  Assemblies,  to  be  held  twice  m  the  year,  as 
they  have  been^  and  are  in  use  to  doj  within  erery  province  in  this 
realm,— a  broad  enough  clause  to  cover  every  thing,  though  many 
particulars  are  omitted.  It  then  ratifies  presbyteries  and  kidc  ses- 
sions, with  the  haill  jurisdiction  and  discipline  agreed  upon  in  con- 
feience,  of  which  articles  the  tenor  is  said  to  follow.  The  act  treats 
of  each  of  these  Assemblies.  It  says,  that  the  synods  are  to  treat 
of  weighiy  matters,  &c.  and  have  power  to  do  certain  things ;  but 
not  that  these  are  all  the  thmgs  they  can  do.  It  declares  the 
powers  of  the  presbyteries  (newly  instituted)  but  with  this  remarkable 
clause :  **  Providing  that  they  alter  no  rulee  made  by  the  provinci- 
**  al  or  General  Assemblies.^  Where  is  the  power  laid  down  in  the 
statute  for  the  General  Assembly  to  make  rules  P  Quite  certainly^ 
that  is  left  to  depend  on  the  laws  of  the  Church  itself,  under  which, 
as  sanctioned  in  the  conference,  they  had  clear  power  to  make  laws 
in  all  ecclesiastical  affairs.  Then,  after  stating  the  position  of  the 
kirk  sessions  as  the  lowest  court,  the  act  goes  on  thus :  <^  And  de- 
<'  cerns  and  declares  the  saids  Assemblies,  and  presbyteries,  and 
^^  sessioni^  jurisdiction  and  discipline  thereof  (oremd^  to  be  in  all 
*^  time  coming  maist  just,  gude,  and  godly  in  theselle,  notwitb- 
**  standing  of  whatsoever  statutes,  acts,  canone,  civil,  or  municipal 
<^  lawes  made  in  the  contrair.'^  Then  it  abrogates  all  acts  prejudi- 
cial to  the  true  Kirk,  **  presently  professed  within  this  realm, 
^^jurisdiction  and  discipline  thereof^''  and  against  **  Uie  liberty  of 
'^  the  true  Kirk ^  jurisdiction^  and  discipline  thereof  as  the  samen 

^*  18  USED  AND  EXERCISED  WITHIN  THIS  REALM.^     In  the  last  part  of 

the  act,  it  plainly  puts  the  whole  powers  of  collation  and  admission 
in  the  Church  courts,  as  it  was  by  1567  ntified  by  this  act,  and 
with  this  broad  clause,  ^^  to  Pirr  order  to  all  if  atters  and  causes 
*^  ecclesiastical  within  their  bounds,  according  to  the  discipline  of 
*^  the  KirkJ"^  There  never  was  or  could  be  a  doubt,  that  this  vested 
the  power  in  the  Church  courts  in  their  order,  though  formally 
given  to  the  presbytery  in  this  new  arrangement  of  their  instt-  * 
tution. 

The  Book  of  Discipline  having  received  the  sanction  of  the  As* 
sembly  1678,  and  being  the  rule  laid  down  for  the  guidance  of  the 
Church,  I  apprehend  that  the  pursuers  must  be  in  great  difficulty,  and 
their  case  must  be  of  a  very  unmanageable  nature,  when  it  compels 
them  to  plead,  that  there  was  no  presbyterian  church  till  this  act  was 
passed — an  act  which  contained  only  these  few  particulars  as  to  the 
interior  judicatures,  but  which  manifestly  and  expressly  proceeded  on 
the  very  fact  thus  denied,  the  prior  existence  and  constitution  of  the 
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Church.  That  act  recognised  the  true  Church  presently  established  ; 
It  ratified  previous  acts  which  said  the  same  thing;  and  it  says  nothing 
of  the  jurisdiction  and  powers  of  the  General  Assembly,  except  in  tho 
broad  terms,  *<  as  the  samen  were  iMed  in  times  bye  past.'*''  It  is  a 
most  alarming  notion  for  the  Church  of  Scotland,  that  an  attempt 
should  be  made  to  limit  the  powers  of  the  General  Assembly  and  the 
ecclesiastical  courts,  in  the  manner  which  the  pursuers  have  attempt* 
ed.  Is  this  the  only  statute  which  may  not  be  explained  by  two  cen-t 
tunes  and  a-half  of  practice  ?  My  Lord,  we  are  here  far  on  in  the 
nineteenth  century,  and  ever  since  the  date  of  that  statute,  acts  and 
laws  have  been  constantly  passed  by  the  General  Assemblies  of  the 
Church,  proceeding  on  no  more  precise  authority  than  that  act,  in 
its  broad  ratification  of  the  government  and  discipline  of  thechurch  as 
befcnre  constituted.  The  laws  so  enacted  have  been  directed  to  the  re- 
gulation of  every  thing  within  the  jurisdiction  of  the  Assembly  and 
the  inferior  courts,  and  have  been  gradually  accumulated  in  their  vo* 
luminous  records.  Have  we  not  innumerable  instances  of  laws  of  th^ 
very  san^e  description  as  those  which  are  now  said  to  be  contrary  to  their 
powers  ?  1  am  not  aware,  that  any  such  idea  as  that  here  maintain- 
ed was  ever  suggested  in  any  court,  civil  or  ecclesiastical,  till  the  ne* 
cessities  of  the  present  case  drove  the  pursuers  to  this  course.  I 
deny  that  the  act  1592  was  either  a  compact  or  an  institution.  It 
was  an  authoritative  recognition  of  the  existing  Presbyterian  Re* 
formed  Church  as  having  existed  at  least  previous  to  the  year  I567» 
and  a  confirmation  of  the  Second  Book  of  Discipline,  in  plain 
words,  as  to  the  order  of  the  Assemblies,  viz.  kirk-sessions,  presby- 
teries, synods,  and  General  Assemblies,  as  they  have  been  since 
still  further  ratified  and  secured  by  the  act  of  1690,  and  the  Act 
of  Union  of  the  kingdoms.  But  the  powers  of  legislation  and  of 
judicial  trial  vested  in  the  Assembly,  and  many  other  things  belong- 
ing to  the  da'gy  and  the  Church  courts  generally,  amongst  which 
may  be  mentioned  the  celebration  of  marriage  and  other  similar  func- 
tions, are  not  laid  down  specifically  in  any  act  of  Parliament,  but 
rest  on  the  Second  Book  of  Discipline  and  the  general  laws  of  the 
Church,  as  recognised  by  the  previous  statutes. 

But  at  last  we  come  to  this  broad  clause,  introduced  with  a  spe- 
cial reUtion  to  the  power  of  the  presbytery  to  give  collation.  '^  And 
^^  to  put  order  to  all  matters  and  causes  ecclesiastical  within  their 

*^  bounds^  AOCOBJDINO   TO   THB   DISCIPLINE   OF   THE   JLIRK.^^      Tllis 

important  provision  seems  to  have  been  too  much  left  out  of  view  in 
the  discussims  on  this  act  1592.  I  think  it  nothing  less  than  a 
direct  committal  of  all  ecclesiastical  afiairs,  and  among  them  every 
thing  connected  with  the  admission  and  collation  of  ministers,  into 
the  exclusive  jurisdiction  of  the  church  courts,  and  at  the  same  time 
a  distinct  recognition  of  the  Book  of  Discipline  as  their  guide  in  all 
such  matters ;  for  there  can  be  no  doubt,  in  my  conception,  that 
the  clause,  in  oonformity  to  the  whole  scope  of  liie  act,  gives  the 
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most  ample  powers  of  review  to  the  General  Assembly,  in  all  matters 
competent  to  the  presbytery.  But  I  apprehend,  besides,  and  should 
think  it  too  clear  for  argument,  that  throughout  the  act,  it  always 
supposes  many  powers,  and  many  principles,  to  exist  in  the  consti- 
tution of  the  church,  which  are  not  embodied  in  any  civil  statute  ; 
and  among  these  I  hold  to  be,  the  fundamental  principle  against 
the  intrusion  of  ministers  contrary  to  the  will  of  the  people,  as  laid 
down  in  the  Second  Book  of  Discipline,  and  implied  in  the  crc/tc- 
sive  powers  of  admission,  and  the  JinalUy  of  the  judgment  of  the 
Assembly  in  every  such  matter,  conferred  and  declared  by  the  act 
I667. 

This  statute  1592  has  been  called  the  charter  of  the  Church  of 
Scotland.  It  is  so,  in  combination  with  the  claim  of  right  and  the 
conditions  on  which  the  crown  of  Scotland  was  tendered  to  king  Wil- 
liam III.,  the  acts  of  1690,  the  act  of  the  treaty  of  Union,  the  act 
of  security,  and  the  oath  of  all  the  monarchs  of  the  united  kingdom. 
But  what  kind  of  a  charter  is  it  ?  Is  it  a  charter  which  carries  no- 
thing but  the  few  particulars  which  are  specially  expressed  in  it  ?  I 
have  a  very  different  idea  of  it.  The  character  which  the  pursuers 
would  put  on  it  is,  that  they  would  make  the  King  and  the  Par- 
liament say  to  the  Church,  There  is  your  charter.  But  you  must 
take  it  by  its  strictest  letter.  We  give  you  the  dead  inert  matter 
of  a  church  establishment,  but  not  one  drop  of  the  lifers  blood  of 
a  free  and  active  constitution.  If  you  pass  but  an  hairbreadth  or  a 
scruple^s  weight  beyond  what  is  written  in  the  very  letter,  you  vio- 
late the  compact,  says  Mr.  Whigham,  you  transgress  the  institu- 
tion, says  the  Dean  of  Faculty.  You  may  take  your  General  At- 
semhlies;  but  mark  well,  we  give  you  no  powers  to  those  Assem- 
blies — for  none  are  written  in  the  charter ;  we  give  no  constitution 
for  forming  them,  no  jurisdiction  to  make  them  efficient,  no  power  to 
make  laws  for  the  church  at  large— for  no  such  things  are  to  be 
found  in  the  letter  of  the  charter.  And  as  to  your  provincial  synods, 
presbyteries,  and  kirk-scssions,  we  institute  them,  with  a  few  parti- 
cular powers  and  capacities  agreed  upon  in  conference — but  beyond 
these  they  can  exercise  no  power  whatever.  Would  king  James  and 
his  Parliament  have  dared  to  make  such  a  proposal  to  such  a  nation 
as  the  people  of  Scotland,  or  to  the  intrepid  spirits  who  then  guided 
them  in  their  spiritual  and  ecclesiastical  interests  .'^  I  think  it  a 
moral  impossibility  ;  and,  however  disingenuous  James  might  be, 
there  is  no  trace  of  such  a.  thing  either  in  the  act  itself,  or  in  the 
history  connected  with  it.  It  is,  with  the  utmost  submission,  a 
very  surprising  thing  to  me,  that  this  statute,  with  such  broad  words 
of  jurisdiction,  clearly  referring  to  the  Presbyterian  Church  as  al- 
ready existing  and  recognised  and  established  by  many  statutes  of 
the  realm,  should  for  a  moment  be  so  regarded.  To  my  mind,  it 
meant  distinctly  to  recognize  the  whole  discipline  and  jurisdiction  as 
previously  in  practice  under  the  Second  Book  of  Discipline,  in  all 
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Eoints  which  had  been  agreed  upon  in  the  conference,  as  recorded 
y  Spottiswood,  while  by  positive  enactment  it  rejected  the  article 
against  Patronage,  and  in  establishing  the  inferior  judicatories  which 
had  been  at  first  referred  for  consideration,  set  down  some  of  the  lead- 
ing duties  and  powers  for  which  they  were  intended,  and  particularly 
the  dutyM)f  the  presbytery  as  now  come  in  place  of  the  superintend 
denty  both  in  other  things,  and  specially  in  the  matter  of  collation 
of  ministers. 

I  can  attach  no  importance  to  any  criticism  on  the  word  collation. 
The  passage  in  Sir  George  Mackenzie  alluded  lo  refers  specially 
to  the  Episcopal  Church,  and  assumes  the  general  liability  of  the 
bishop  or  archbishop  to  letters  of  homing  under  the  act  1612.  That 
act  is  not  quite  clear.  But  if  Lord  Medwyn's  construction  of  it  be 
right,  it  did  not  involve  ordination^  which  might  make  an  essential 
difference  in  the  question  of  jurisdiction.  But  I  see  no  ground  to 
doubt,  that  in  the  statutes  the  term  collation  always  implies  ordina- 
tion^ when  the  person  is  not  already  ordained. 

In  the  very  end  of  the  act,  after  giving  to  the  presbytery  the  ex- 
clusive power  in  collation,  and  to  put  order  to  all  matters  and  causes 
ecclesiastical^  according  to  the  discipline  of  the  kirk,  it  bears,  "  pro- 
**  viding  the  foresaid  presbyteries  be  bound  and  astricted  to  receive 
**  and  admit  whatsomever  qualified  minister  presented  be  his  Ma- 
**  jesty  or  laic  patrons.'*'*  There  is  no  doubt,  that  this  clause  efiectually 
saved  the  rights  of  patronage.  But  they  wexe  only  saved  according 
to  their  true  nature,  and  subject  to  all  the  powers  and  exclusive  ju- 
risdiction of  the  church  courts,  in  the  admission  of  the  ministers  so 
to  be  presented. 

It  appears  to  me,  though  I  do  not  think  it  of  much  importance, 
that  Mr.  Bell  proved  incontestibly  that  this  part  of  the  act  1 592 
stands  repealed.  This  is  said  to  be  an  extraordinary  proposition. 
But  it  seems  to  be  established  by  the  shortest  and  strictest  possible 
process  of  logic.  TJiat  act  was  totally  repealed  by  1612,  c.  1.  It 
was  renewed  by  1690,  c.  5,  except  that  part  relating  to  patronage:-^ 
That  part,  therefore,  remained  under  the  previous  repeal.  The  act 
1690,  c.  23,  took  away  the  old  rights  of  patronage  altogether,  and 
vested  the  power  of  presentation  in  the  heritors  and  elders.  The 
10th  Anne  repealed  1690,  c.  23 ;  but  left  1690,  c.  5,  as  it  stood 
before.  Consequently,  it  left  the  act  1592,  as  revived  by  it,  in 
force  in  all  points,  except  the  part  relating  to  patronage^  which 
thus  was  never  revived. 

■     But,  though  the  logic  of  the  argument  is  perfectly  correct,  I  do 
not  attach  great  importance  to  it,  except  as  it  shews,  that  the  pur-  . 
suers  had  no  right  to  lay  their  case  in  the  summons  upon  that  act. 
For,  though  the  words  of  the  act  10th  Anne  are  not  the  same,  they 
may  be  considered  as  of  equal  force,  subject  to  a  question  as  to  the 
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words  following  the  obligation,  *^  in  the  $ame  fMonner,^  &c.  to  be 
hereafter  considered. 

But,  looking  back  to  the  whole  effect  of  the  act  1592»  and  taking 
it  as  making  the  law  previous  to  1612, 1  think  that  it  must  undoubt- 
edly be  read  along  with  the  act  1567»  c.  7*  vhich  is  ratified  by  1581, 
and  of  course  included  in  the  express  ratification  of  that  by  1592. 

Nor  is  there  any  difficulty  in  so  reading  it.  It  is,  in  my  appre- 
hension, nothing  to  the  purpose  that  the  court  of  the  presbytery  was 
not  established  oy  1567.  The  presbyterian  church  was  established, 
as  recognized  in  fll  the  acts,  and  especially  in  this  act  1592.  The 
superintendent  had  held  the  place  which  was  now  given  to  the 
presbytery.  To  him  the  presentation  had  been  previously  ad- 
dressed ;  and  if  he  refused  to  admit,  the  patron  had  his  appeal  to 
the  Synod  and  Assembly y  ^^  by  whom  the  cause  being  decided,^  was 
declared  "  to  take  end  as  they  decern  and  declare."^  No  doubt  is 
here  imagined,  as  to  what  the  General  Assembly  was ;  and  the  act 
being  expressly  ratified,  while  the  power  of  collation,  and  the  power  to 
put  order  to  all  matters  and  causes  ecclesiastical,  is  now  given  to  the 

[)resbytery,  the  meaning  must  be,  that  the  sole  power  of  admission 
ies  with  the  presbytery,  and  that,  though  they  are  bound  and  astrict> 
ed  to  receive  and  admit  any  qualified  minister  presented  by  a  lawful 
patron,  as  the  superintendent  was  before  under  1567$  yet  the  pres» 
bytery,  being  the  sole  judges  in  the  first  instance,  if  they  refuse  to 
receive  and  admit,  the  appeal  must  be  to  the  Synod  and  Assembly, 
where  the  matter  mtist  take  end  as  before.  And  it  will  be  observed, 
that  the  act  1567  ^^  ^^^  8^7^  ^^^^  ^^is  is  to  be  the  course  of  pro- 
ceeding and  result,  in  the  special  case  of  the  superintendent  finding 
the  presentee  unqualified^  and  &r  less  limit  the  question  of  qualifica- 
tion to  any  defined  rule,  of  judgment.  It  is  quite  general,  applying 
merely  to  the  fact  of  his  refusing  to  receive  and  admit  the  person 
presented.  All  is  to  take  end  as  the  General  Assembly  decern  and 
declare.  And  the  efiect  of  the  two  statutes  together  must  be  the 
same,  where  the  presentation  is  directed  to  the  presbytery. 

The  next  act  1592,  cap.  17f  strongly  confirms  this  view.  It 
properly  relates  to  cases  of  deprivation^  particularly  on  account  of 
the  incumbent  holding  any  secular  office-;  and,  perhaps  with  some 
reference  to  this  kind  of  qualification,  it  provides,  that  if  the  patron, 
after  due  notice  of  the  vacancy,  fails  to  present  a  qualified  person 
within  six  months,  the  right  of  appointment  shall  devolve  on  the 
presbytery  ;  and  then  it  bears,  in  general  terms,  that  if  the  presby* 
tery  refuse  to  admit  a  qualified  person  presented,  *^  it  shall  be  law- 
'<  ful  to  the  patron  to  retain  the  haiU fruits  of  the  benefice  in  his 
<'  own  hands.""  Here  is  a  special  remedy  provided,  which  mani- 
festly proceeds  on  the  sup|X)sition,  that,  if  the  church  eourts  refuse 
to  admit,  there  are  no  means  of  compelling  them  to  do  so.     The 
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extent  to  which  this  right  of  retention  may  go  is  another  matter. 
But  the  enactment  of  such  a  particular  mode  of  vindicating  the 
patron^s  right  in  any  case,  presents  in  a  strong  light  the  clear  un- 
derstanding, that  if  the  church  courts  finally  refused  the  presentee, 
no  civil  court  could  interfere. 

The  precise  effect  of  this  is  not  so  clear.  I  cannot  help  thinking, 
that  there  is  much  in  the  view  which  has  been  suggested,  though 
not  by  a  legal  authority,  by  a  person  who  had  well  considered  the 
subject,  that,  reading  the  three  acts  together,  the  meaning  must  be, 
that  the  patron  should  have  right  to  retain  the  stipend  till  the  appeal 
should  be  finally  disposed  of  by  the  General  Assembly  ;  for,  1st, 
The  whole  arrangement,  and  the  particular  remedy  given,  suppose 
that  the  patron  cannot  force  the  admission  ;  2d,  They  suppose,  that 
he  cannot  prevent  the  ordination  and  admission  of  another  person 
than  his  presentee  ;  and  3d,  The  act  1692,  cap.  117j  cannot  mean, 
that  the  patron  is  to  have  right  to  retain  ^or  ever  on  his  own  under- 
standing of  his  presentee's  qualifications^  or  that  that  is  to  be  mat- 
ter for  the  consideration  of  any  civil  court.  If  any  patron  so  pro- 
ceeded, would  this  court  take  cognizance  of  the  qualifications,  in  the 
face  of  all  the  statutes  committing  the  trial  of  the  qualifications  ab- 
solutely to  the  church  ?  No  such  case  has  yet  been  heard  of;  and 
as  this  is  manifestly  impossible,  I  cannot  see  how  the  matter  can'be 
otherwise  extricated  than  on  the  principle  so  suggested.  And  it 
is  not  easy  to  make  any  difference  m  the  question,  between  one  sort 
of  qualification  and  another,  or  between  one  cause  on  which  the 
presbytery  may  reject  and  another.  But  it  must  always  be  kept  in 
view,  that  the  'question  may  be  altogether  different,  and  may  be- 
come purely  civile  where  there  is  a  dispute  as  to  the  right  of 
patronage,  a  competition  of  presentations,  or  a  question  as  to  the 
due  exercise  of  the  right  within  the  time  limited  by  lav. 

At  anv  rate,  every  question  as  to  the  admission  and  ordination 
of  a  minister  must  stand  on  the  act  1567.  The  right  to  the  stipend, 
Bt  least  in  the  case  of  a  disputed  patronage,  may  possibly  stand 
otherwise,  however  great  the  mischief  may  be ;  though  I  do  not 
myself  think  that  this  consequence  ought  to  follow. 

So  much  for  the  act  1592.  It  established  the  whole  constitution 
by  kirk-sessions,  presbyteries,  synods,  and  General  Assemblies,  and 
most  certainly  sanctioned  and  recognized  the  General  Assembly  with 
large  powers,  judicial  and  legislative,  according  to  the  existing  state 
of  the  church  before — quite  plainly  on  the  Book  of  Discipline,  ttw- 
der  exception  of  the  points  finally  rejected^  as  it  had  been  approved 
of  in  the  Assembly  1578.  But  whether  it  stood  on  the  Book  of 
Discipline  or  not, — the  known  and  hitherto  recognized  platform  of 
the  church  establishment, — ^beyond  all  doubt,  the  entire  system  of 
the  courts,  and  their  powers  in  all  things  ecclesiastical,  both  judicial 
and  legislative,  were  fiiUy  acknowledged  and  firmly  fixed.     And, 
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accordingly,  from  that  time  to  this»  with  the  exception  of  the  periodi 
from  1612  to  1638,  and  from  1660  to  1688,  that  constituUon  has 
been  in  constant  and  vigorous  operation  in  both  departments,  with* 
out  any  one  attempting  to  curtail  it  by  any  such  narrow  view  of  the 
provisions  of  the  act  1592,  as  that  for  the  first  time  put  forth  by  the 
pursuers  in  this  cause. 

I  am,  therefore,  of  opinion,  that  the  power  of  the  church,  in  the 
matter  of  admission,  to  require  the  consent  of  the  people,  and  to  re- 
sist intrusion  against  their  will,  stood  firm  on  their  own  laws,  as 
acknowledged  by  the  acts  of  the  state  ;  and  that  it  entitled  them  to 
refuse,  as  unfitted  for  any  particular  parish,  any  person  who,  after  due 
trial  before  the  congregation,  did  not  obtain  evidence  of  a  reasonable 
concurrence  or  consent  of  the  congregation,  whereby  ^here  would  be 
just  ground  to  believe  that  he  would  not  be  a  useful  minister  in 
that  parish.  How  the  Church  courts  might  think  it  expedietU  to 
act  in  such  a  case  is  quite  a  different  question. 

Let  us  now  inquire,  in  what  manner  that  statute  1592  was  acted 
on.  The  first  authentic  document  which  occurs  is  an  act  of  Assem- 
bly 1596,  which  is  recorded  verbatim  in  the  printed  acts  of  the  As- 
sembly 1638.  It  seems  to  me  to  be  very  important.  It  is  a  pro- 
ceeding never  complained  of,  and  relating  to  matters  of  the  very 
greatest  importance  in  the  state  of  the  church.  It  bears  alike  on 
the  principle  of  non-intrusion,  and  on  the  acknowledgment  of  the 
power  of  the  General  Assembly  to  pass  laws  on  all  such  subjects. 
The  act,  however  it  may  be  reflected  on  in  reference  to  modem 
ideas,  is  full  of  many  indications  of  a  fervent  spirit  for  the  real  in* 
terests  of  the  Church  and  of  the  country.  I  will  not  fatigue  your 
Lordships  by  reading  all  the  words  of  the  material  part  of  it,  though 
I  do  think  them  all  of  very  great  importance.  It  again  announces 
the  general  principle,  now  treated  so  lightly — "  Because  by  presen- 
*^  tations,  many  forcibly  are  thrust  into  the  ministry,  and  upon  con- 
**  gregations^  that  utter  thereafter  that  they  were  not  called  by  God, 
<<  &c."  On  which  principle  it  assumes,  that  none  should  seek  pre- 
sentations without  the  consent  of  the  presbytery — an  idea  no  way 
inconsistent  with  the  free  exercise  of  the  right  of  patronage,  but 
perfectly  in  accordance  with  the  Church's  control  over  those  subject 
to  its  own  orders.  Then  it  states  broadly  the  distinction  between 
mere  learning  and  ability  to  preach,  even  with  all  the  gifts  of  sincere 
conscience,  and  fitness  for  the  particular  place  to  which  the  person  is 
appointed — making  a  plain  difference,  obvious  to  all  common  sense, 
between  the  qualifications  of  a  man  for  the  principal  places  of  the 
realm,  or  extensive  populous  parishes  (like  Auchterarder,)  and 
other  ordinary  places;  and,  assuming  clearly  the  power  of  the 
Church  Courts  to  judge  in  such  cases,  it  directs  **  The  Assembly  to 
"  take  order  herewith^''''  &c. 

I  have  never  heard  the  validity  of  that  act  impeached,  and  the 
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practical  sense  of  U  m  man  can  deny.  But  observe,  t]bftt»  passed- 
within  four  yearsafter  theacllfiB&»— it  is  evidence,  1 .  Of  the  early  and. 
undisputed  practice  of  the  Assembly  in  patting  acts  as  to  the  admis* 
sion  of  ministers  ;  2.  That  it  was  assumed  to  be  beyond  all  doubt, 
that  the  Church  Courts  had  a  right  to  judge  of  the  Ji(ne3$  of  lAe 
man  for  the  particular  parish^ — apart  from  his  own  literary  and 
moral  qualifications,  as  rendering  him  admissible  into  other  pa- 
rishes :  and  3.  That  the  right  of  the  Church  even  to  prescribe  spe- 
cific grounds^  on  which  a  presentee  may  be  rejected  in  regard  to  a 
partictdar  parish,  though  not  objectionable  in  respect  of  any  defect 
in  literary  or  moral  qualities,  was  held  to  be  equally  clear.  Sup- 
pose a  presentation  to  have  been  then  given  to  a  man  to  be  minister  of 
a  large  and  populous  parish ;  and  that,  though  not  objectionable  in 
respect  of  ordinary  literary  and  moral  qualifications,  he  was  for  other 
reasons  believed  to  be  unfit  for  the  duties  of  such  a  parish  :  It  is 
clear  that  the  General  Assembly  1596  held,  that  the  Church  had 
power  to  judge  of  that  matter,  and  that,  if  the  patron  were  dissatis- 
fied, he  could  only  appeal  to  the  Assembly,  and  retain  the  fruits,  in 
so  far  as  the  case,  according  to  right  construction,  might  admit  of 
that  remedy.  In  short,  this  act  appears  to  me  to  be  of  very  ma- 
terial importance,  as  it  shews  the  view  which  was  then  taken  of 
the  meaning  and  efiect  of  the  statute  1592,  and  to  be  of  far  greater 
weight  in  evidence  of  the  practice  under  it,  than  any  single  cases, 
of  which  imperfect  accounts  may  be  found,  but  the  circumstances 
of  which  we  have  no  means  of  investigating :  There  may  have  been 
hundreds  of  a  very  different  character,  of  which  there  is  no  record 
preserved. 

Passing  over  some  things  which  had  occurred  to  me  on  certain 
statements  referable  to  this  period,  we  come  next  to  the  interregnum 
of  episcopacy,  from  1612  to  1638.  And  I  have  only  to  say,  that, 
while  I  have  no  particular  information  concerning  the  practice 
during  that  period,  I  can  at  any  rate  attach  no  importance  to  it : 
It  was  not  the  practice  of  the  Presbyterian  Church  of  Scotland. 

But  the  act  of  Assembly  1638,  when  presbytery  was  restored,  is 
both  remarkable  in  itself,  and  very  important  in  fixing  the  princi- 
ples of  the  Church.  That  act  ratifies  the  prior  act  of  1596,  and 
embodies  it  at  full  length  in  its  proceedings ;  and  then,  in  the  re- 
port of  a  committee  which  touches  on  all  the  most  interesting  sub- 
jects which  could  then  engage  the  attention  of  the  Church,  we 
have  in  the  20th  article,  which  relates  to  the  presenting  of /;6«^or^, 
&c.,  the  principle  broadly  laid  down.  '^  That  there  be  a  re- 
^*  sped  had  to  the  congregation^  and  that  no  person  be  intruded  in 
"  any  office  of  the  kirk  contrare  to  the  will  of  the  congregation  to 
'  *  which  they  are  appointed^ 

An  objection  has  been  stated  to  the  authority  of  the  acts  of  that 
Assembly,  in  connection  with  the  circumstances  of  the  times  in 


320  LOUD  MONCRKIFF^  B^BBCR. 

which  it  met.  I  huntUy  thinki  tbtt  that  is  a  sabject  which  we 
had  better  not  diseuss  in  this  place.  It  is  enough,  that  it  was  after- 
wards declared  to  have  been  a  lawiiil  AssemUj,  and  its  acts  legale 
bj  act  of  parliament,  and  that  they  have  ever  since  been  held  to  be 
of  good  authority  in  the  Church.  The  particnlar  part  of  its  pm- 
oeedings,  here  referred  to,  is  directed  in  large  and  careiiil  detaB 
to  objects  of  the  purest  practical  benefit  for  the  Church  and  for  the 
country.  That  the  points  to  which  its  attention  had  been  given 
are  not  enumerated  in  the  act  of  the  legislature,  appears  to  me  to  be 
of  no  consequence. 

It  has  been  supposed,  that  the  system  of  the  license  given  to  pnv 
bationers,  which  has  been  long  established,  took  its  origin  from  the 
resolutions  of  the  Assembly  1596.  I  do  not  know  how  that  stands, 
but  rather  J)elieve  that  the  license  was  not  introduced  till  some  time 
later  than  even  1638,  because  the  Acts  of  that  year,  though  pre- 
oisely  on  the  subject  of  the  qualifications  of  ministers,  make  no  allu- 
sion to  it.  But  this  point  of  the  license  being  mentioned,  let  me  a^, 
what  is  the  license  ?  By  what  power  has  such  a  definite  test  of 
qualification,  or  such  a  qualification  itself»  been  put  upon  the  pa- 
trons ?  And  from  whence  have  proceeded  the  numerous  acts  and 
overtures  in  regard  to  the  licensing  of  probationers,  which  are  to 
be  found  in  the  records  of  the  Assembly  ?  It  is  a  fixed  and  grant- 
ed point,  that  no  Presbytery  is  bound  to  receive,  or  take  on  trial, 
or  admit,  any  presentee  of  a  patron,  unless  he  produces  with  his  pre- 
sentation a  license  to  him  as  a  man  tried  by  some  Presbytery  of 
the  Church,  finding  him  qualified,  and  authorizing  him  to  preach 
the  gospel  in  any  of  the  churches  of  the  Establishment.  How  has 
this  come  about  ?  Why  may  not  a  patron  say  to  a  presbytery,  *  I 
present  this  man — I  think  him  qualified — ^no  matter  how  he  has 
got  his  qualification-^you  shall  take  him  on  trials — ^you  are  bound 
and  asiricted  so  to  do  ?""  The  Church  have  successively  added  to 
the  requisites  in  a  candidate  for  the  ministry,  Latin,  Oreek,  He- 
brew, Gaelic  in  particular  districts,  a  fixed  attendance  on  universi- 
ties, &c.  Now,  would  your  Lordships  entertain  an  action  in  diis 
Court,  to  find  the  presbytery  bound  to  receive,  or  to  take  on  triahj 
a  man  who  had  no  license,  and  who  could  not  satisfy  the  presbytery 
as  to  his  compliance  with  their  rules  as  to  attendance  at  a  univer- 
sity, or  in  the  other  particulars  ?  Yet  where  is  the  civil  statute  of 
the  land,  which  lays  the  right  of  patronage,  in  express  terms,  under 
any  such  restraint  ?  It  seems,  that  nothing  but  such  a  positive 
enactment  can  stand  against  that  right.  But  might  not  the  patron 
say,  *  You  may  judge  of  my  presentee's  qualifications,  but  you  must 
judge ;  you  cannot  delegate  anjr  part  of  the  power  of  judging  to  eiw- 
other  presbytery ;  that  is  to  give  a  part  of  the  power  of  presenta- 
tion to  a  third  party,  and  a  veto  on  my  nomination.  It  is  nothing 
to  me  that  the  General  Assembly,  and  the  presbyteries  of  the 
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ebufch,  have  passed  acts  legulating  this  matter,  and  requiring  these 
tfaia^  as  tndispenaihle.  I  value  not  any  sudi  act,  of  however  long 
staimng.  The  ohiiveh  courts  had  no  power  to  pass  it,  or  so  to  cir« 
cumscribe  my  eivil  right ;  and  the  act  itself,  and  your  proceeding 
under  it,  a«e  equally  Slegd.^  I  see  not  how  such  a  demand  could 
be  answered,  emisisteiitly  widi  the  doctrine  snaintaiiied  in  the  pre- 
sent case.  The  cases,  though  different  in  faets,  are  identical  in 
principle.  The  only  good  answer  would  be,  that  to  the  -church  is 
committed  the  eKchisive  jurisdiefion  in  the  admission  of  ministecs ; 
and  that,  as  diey  alone  have  the  right  to  judge  of  every  thing  rela* 
ting  to  the ^tne$8  and  quaUfioatimi  of  any  minister  presented  for  the 
parish,  so  rtie  General  Assembly,  by  its  legiskdve  powers,  has  ju*- 
risdiotion  to  4)ixitrDl  and  direct  the  pvesby  tery  in  all  matters  relative 
to  that  part  of  their  duty.  No  one  dimites  the  binding  efiicaey  of 
their  laws  4Dn  this  subject ;  and,  when  tt  is  said  that  diey  are  sup- 
ported by  expedieney,  I  humbly  apprdiend  that  this  gives  up  the 
astricting  force  of  die  statutes  feunded  on  in  this  case^  and  adaiits 
their  liability  to  qualification  by  the  judicial  sentences,  or  the  legis- 
lative acts,  of  the  church  courts  in  die  eodesiasticai  matter  of  the 
admusimi  of  ministers. 

I  believe  it  will  scarcely  be  said,  that  this  Court  could  interfere 
-to  oompel  a  pretbytery  to  grant  a  license  to  a  probationer. 

Returning  from  this  digression,  I  proceed  in  the  History.  The 
next  diing  which  oocnrs  is  the  Directory  of  1645.  I  own  I  was 
"vviy  much  surprised  when  I  heard  this  founded  on  by  the  counsel  of 
the  pursuers.  It  seems  to  me  to  be  one  of  the  strongest  authorities 
i^ainst  their  argument,  and  really  to  rivet  the  law  of  the  churdb  as 
declared  in  163(1.  It  was  not  originally  an  act  of  the  Assembly  of 
iike  Church  of  Scodand.  It  is  a  Directory  of  the  Westminster  Aa- 
sembly  of  Divines^  who  composed  the  Confession  of  Faith,  and  the 
Catechisms.  It  is  quite  true,  that  the  particular  point  was  debated 
in  that  Assembly,  and  that  it  was  in  some  measure  waived,  for  a 
j^in  reason.  But  the  Directsry  was  completed,  and  was  offered 
^  the  Scottish  Church.  Considering  the  admirable  nature  of  the 
woiis  presented  to  them,  and  the  great  scheme  in  view,  there  must 
have  been  the  greatest  desire  to  accede  to  all.  But  see  how  this 
particular  part  of  the  Directory  was  received.  The  Directcnry  ge- 
nerally was  adopted  by  the  Oeneral  Assembly ;  but  bow  ?  The  act 
of  Assembly  prefixed  to  it  shows,  that  it  was  only  adopted  under 
qualifications.  ^'  Prorided,  Sec.  it  shall  not  be  preyudidal^  &c. 
'^  as  also  of  the  diatttut  rights  ^f  presbyteries  and  fbopls,  in  the 
^<  catliHg  of  ministers ;  but  that  it  shall  be  free  to  discuss  and  debate 
<*  these  as  Ood  shall  be  pleased  to  give  f»rdier  li^."*'  Now,  ob- 
serve, 1.  That  it  was  in  contemplation  of  an  entire  union  by  one 
system  for  England  and  Scotland,  that  this  Directory  was  proposed  ; 
and  therefore  tn  so  far  as  the  Scottish  divines  or  otluers  differed,  the 

VOL.  II.  z 


322  LOBD  MONCBSIFF^B  8PSBCH. 

question  necessarily  bbqvibbd  ditauaion,  2.  That  it  gites  vh^i 
the  pursuers  speak  of — ^the  power  of  the  people  to  object,  if  ikef 
shew  just  cause  of  exception,  3.  That  ia  that  part  of  it  which  re- 
lates to  ordinatioBy  it  orders  the  proparlton  of  gifts  in  relation  te 
the  place  to  be  considered.  4.  That  it  makes  it  necessary,  that  the 
presentee  should  preach  to  the  people  on  three  days,  and  then  a 
competent  number  of  them  are  allowed  to  appear  before  the  pres- 
bytery, **  to  give  consent  and  approbation,'^  or  to  put  in  exceptions. 
But,  though  this  rather  complicated  system  recognised  the  principle 
of  the  call  in  a  certain  form,  the  Assembly  of  the  Church  of  Scotland 
were  not  satisfied^  and  toould  not  agree  to  it ;  plainly  for  this  very 
reason,  that  it  did  not  require  the  consent  of  the  people  as  indispen- 
sible.  I  think  it  a  fatal  document  to  the  pursuers^  account  of  that 
part  of  the  history.  It  shews,  that  the  Church  of  Scotland  held  by 
the  rule  of  the  Second  Book  of  Discipline,  and  the  recent  act  oif 
1638,  and  would  not  surrender  it,  even  in  the  prospect  of  the  Union. 

I  come  now  to  the  Act  of  Assembly  1649.  The  act  of  the 
estates  16499  after  abolishing  all  the  laws  of  laick  patronage, 
^<  declares  that  ^^  it  shall  be  lawful  for  the  presbytery  to  plimt 
<<  kirkes  that  are  vacant,  and  to  present  on  the  sute  or  calling,  or 
**  with  the  consent,  of  the  congregation,  on  whom  none  is  to  be 
**  obtruded  against  their  will,''''  thus  repeating  the  law  of  the  fves- 
byterian  church  from  the  beginning,  and  confirming  it  as  declared 
in  the  Assembly  1638.  It  then  recommends  to  the  General  As- 
sembly to  establish  a  settled  rule  as  to  the  manner  of  the  appoint- 
ment and  admission,  and  what  should  be  accounted  the  congregation. 
The  act  of  the  Assembly  followed.  The  terms  of  it  have  been  so 
often  quoted,  that  I  will  not  read  them  at  length,  though  I  account 
them  to  be  of  very  great  importance,  and  quite  incapable  of  mia- 
construction.* 

In  substance,  the  act  provides,  that  the  kirk  session  or  elders  shall 
elect  or  nominate  the  person — that  he  shall  be  presented  to  the  peo- 
ple— that  if  the  people  acquiesce  and  consent  to  the  said  person, 
**  then  the  matter  being  reported  to  the  presbytery,  &c.^^^  they  are  to 
proceed  to  make  trial  of  his  qualifications,  and  admit  him  to  be 
minister  of  the  congregation.  But  if  the  major  part  of  the  congre- 
gation dissent  from  the  person  proposed,  *'^  the  matter  is  to  be 
<<  brought  into  the  presbytery,  who  shall  judge  of  the  same ;  and  if 
**  they  do  not  find  their  dissent  to  be  grounded  on- causeless  prefit- 
<<  dices,  they  are  to  appoint  a  new  election,  &c.'^  The  just  force 
and  meaning  of  this  are  plain  enough  upon  the  words  ;  but  it  is 
impossible  duly  to  estimate  them,  without  connecting  that  clause 
with  what  follows  :  ^^  But  if  a  LBSSEB/>a/<  of  the  congregation  of  the 
<<  session  or  congregation  shew  their  dissent  from  the  election,  with- 

*  See  the  whole  words  in  Mr.  BelPs  speech,  p.  142. 
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**  out  exceptions  relevant  and  verified  to  the  presbytery,"  the  pres- 
bytery shall  proceed  to  the  trials  and  settlement :  <<  Yet  all  possible 
<^  tenderness  and  diligence  roust  be  used  to  bring  all  parties  to  an 
**  barraonious  agreement." 

I  should  have  thought  it  impossible  to  misapprehend  this  act,  in 
the  material  part  as  to  the  necessity  of  a  consent  express  or  implied 
of  a  majority  of  the  congregation,  however  to  be  defined — subject 
only  to  one  qualification  reserved  to  and  laid  on  the  church  itself. 
It  will  not  do  to  look  at  the  clause  as  to  the  majority  dissenting  by 
itself,  and  reason  on  it  as  if  it  stood  alone.  Quite  decidedly,  there  > 
is  a  rule  given  for  a  case  of  dissent  by  the  majority^  listinouished 
from  that  of  a  minority  dissenting.  The  only  question  is,  what  the 
distinction  is  ?  But  the  antithesis,  manifestly,  is  not  on  time^  but 
on  the  fact  of  a  majority^  or  a  minority^  dissenting — and  the  con- 
sequence laid  down  in  each  case.  Why  is  this  distinction  taken  ? 
If,  in  aU  cases,  the  dissenters  were  to  lodge  and  verify  good  reasons^ 
why  distinguish  the  one  case  from  the  other  ?  There  must  be  a 
difference.  But  not  a  word  is  said  of  the  time  of  the  presbytery 
judging — ^nothing  of  the  proceeding  being  staid  in  the  one  case 
more  than  in  the  other.  Indeed,  one  view  has  been  taken,  which 
supposes,  that,  in  the  construction  of  the  act,  objections  might  be 
listened  to  from  a  majority^  which  would  not  be  listened  to  if  pro- 
posed by  a  few.  This  seems  to  grant  the  whole  point.  It  cannot 
mean,  that  the  majority  must  give  in  objections  relevant  or  verified ; 
f(Hr  these  would  be  equally  good  if  stated  by  one  man  as  by  a  hun- 
dred. It  must  be  something  less  ;  and  what  can  that  be,  but  the 
mere  negative  condition,  that  the  presbytery  do  not  find  the  dissents 
to  arise  from  causeless  prejudices.^  Objections  from  want  of  the 
Gaelic  language,  a  weak  voice,  a  weak  body,  or  the  like,  are  said  to 
be  admissible  causes  in  this  view,  as  unfitting  a  man  for  the  parti- 
cular place.  Why  not  the  cast  of  mind — the  age  and  habits  of  the 
man — inefficiency  in  preaching — and  many  other  real  and  import- 
ant qualities  in  a  minister,  which  it  would  be  impossible  to  condes- 
cend upon  and  prove,  though  equally  true  and  substantial,  to  exclude 
the  inference  of  causeless  prejudice.  But,  in  reality,  the  important 
point  is,  that  the  provision  as  to  the  majority  dissenting  changes  the 
onus  probandi.  In  the  other  case  of  a  minority  dissenting,  objec- 
tions relevant  and  proved  are  necessary.  In  this  case,  no  such  ob- 
jections or  proof  is  required.  1 1  is  laid  on  the  presbytery  to  say 
positively^  whether  they  can  find  that  it  is  causeless  prejudice  ;  and 
it  is  evidently  not  meant,  that  the  majority  must  give  in  reasons,  or 
prove  any  objections  relevant  in  themselves  for  rejecting  the  pre- 
sentee. The  matter  to  be  taken  to  the  presbytery  in  that  case  is 
simply  the  fact  that  a  majority  dissent ;  they  are  to  judge  oUhat^  as 
in  the  previous  case  of  all  the  congregation  assenting  or  not  objecting. 
And  the  purposes  for  which  the  matter  is  to  be  so  taken  to  the 
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presbytery,  are  aj^jparentt  1.  To  Judge  of  any  question  as  to  the/oef 
of  there  being  a  majority  dissenting ;  2.  To  consider  and  inquire, 
whether  it  proceeds  from  causeless  prejudice,  not  by  requiring  spe« 
cial  exceptions  or  proof,  but  by  simple  communing,  that  the  prgvi- 
dices  may  be  remoyed,  or,  if  ascertained  to  be  causeless,  the  dissents 
may  be  so  far  overruled ;  but,  3.  That  all  diligence  may  be  used  to 
bring  about  harmony,  whether  the  dissatis&ction  appears  to  proceed 
from  causeless  prejudice  or  not.  But  still  it  is  left  exdusively  to 
the  presbytery,  in  this  part  of  their  duty,  not  at  all  to  find  whether 
there  are  relevant  objections  ]^ved  or  not,  but  to  find  simply,  whether 
the  majority  are  actuated  by  prejudices  absolutely  causeless — a  thing 
resting  in  their  minds,  and  not  in  any  question  as  to  the  literary  or 
moral  qualities  of  the  presentee.  And,  as  all  d^nds  on  the  ju^* 
ment  of  the  presbytery  in  this  mere  native,  and  no  special  reasons 
are  required,  it  is  a  complete  nq;ativ6  on  the  patron  or  dteton. 
For  supposing  the  matter  of  a  dissent  by  a  majority  to  be  taken  to  the 
presbytery,  and  that  they  did  not  find  Uiat  it  was  grounded  in  cause- 
less prqudioes,  and  said  nothing  more  than  simply  recording  the 
fact  of  such  a  state  of  dissent  existing,  and  that  in  reij[iect  oS  it  they 
rejected  the  nominee,  and  appointed  a  ne^  election,  it  is  evident  that 
the  proceeding  under  that  act  would  have  been  complete ;  and  so  it 
would  be  a  plain  mgaiivt^  without  any  special  reasons  assigned. 

The  act  of  the  estates  is  rq^ealed,  and  the  act  1690  changed 
the  right  of  nofminnticn.  But  the  directory  1649  never  was  re^ 
pealed  by  the  Church.  I  shall  presently  enquire  how  &r  it  is  so^ 
perseded.  But  in  the  meantime,  it  is  in  vain,  with  this  standing  in 
the  acts  of  Assembly,  to  say  that  the  idea  of  a  negaiivt  by  a  wm- 
jortYy,  as  a  test  of  ihe  couj^egation  oonsentfi^  or  nof,  is  «  thing 
never  heard  of  before. 

Take  it  with  therule  of  itoit-tfrtnMfOfi,  which  is  express  in  the  act  of 
the  estates :  The  dissent  of  the  majority  proves  tnlrtuton,  unless  it  be 
shewn  postlively  that  it  arises  from  cau9ek89  pryudice.  Suj^pose^ 
then,  that  the  act  1834  had  been  the  same.  To  make  it  so  would 
have  required  no  change,  but  substituting  the  patron  for  the  «e5«toi^ 
and  the  not  finding  it  cauaehss  prtfudice  for  the  aolemn  declaration* 
The  argilments  of  the  pursuers  against  it  would  be  nearly  the  same 
as  they  are  now.  Indeed,  the  presbytery  could  scarcdiy  have  found 
it  to  be  causeleSB  prejudice^  if  the  persons  solemnly  stated  what  is  in 
the  declaration  of  the  act  1834.  That  declaration  may  be  imagined 
to  be  nugatory.  But  a  case  has  actually  occurrtdy  in  which  a  ma- 
jority dissented,  and  certain  of  the  persons  dissenting  woiM  not 
take  the  declaration,  and  the  presentee  was  settled. 

Reference  has  here  also  be^  made  to  a  passage  in  the  pamphlet 
to  which  I  formerly  alluded.  Having  already  said  perhaps  too 
much  on  that  subject,  I  will  not  resume  it,  though  I  bad  put  down 
some  observations  in  my  notes.     To  me  it  is,  with  deference^  ap- 
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parent,  that  there  is  in  the  passage  just  one  of  those  inaccuracies 
nvhich  the  author  anticipated  might  be  found  in  his  sketch.  It  is 
not  an  opinion  on  the  construction  of  the  act,  and  does  not  profess 
to  be  so,  but  an  incorrect  statement  of  the  ^c^.  The  act  is  not  in 
the  terms  there  set  down  ;  and,  so  far  as  it  is  necessary,  and  we  are 
competent  to  do  so,  we  must  form  our  own  judgment  of  its  import. 
But  it  does  appear  from  the  context,  that  the  author  saw  very  well, 
that,  in  giving  weight  to  the  dissent  of  a  mc^ority^  the  act  placed 
the  matter  on  a  very  different  footing,  from  a  mere  right  of  object* 
ing  for  reasons  to  be  proved  by  any  individuals  of  the  congre* 
gation. 

It  has  been  said,  that  the  year  1649  was  a  bad  time.  I  am 
sure  I  shall  not  say  that  it  was  a  good  time.  All  I  have  to  observe 
on  that  is,  that  for  the  presbyterian  Church,  at  least,  it  was  a  better 
time  than  that  which  succeeded  it.  Obloquy  may  be  thrown  on 
such  men  as  Rutherford,  Baillie,  Calderwood,  Oillespie,  Smith,  or 
Wood,  the  persons  who,  under  great  embarrassment  from  differ- 
ence of  opinion  on  the  point  of  election^  were  the  authors  of  this 
act ;  because  of  the  errors  they  may  have  committed  in  the  turbu- 
lent times  in  which  they  lived.  But  they  are  names,  which  in  spite 
of  all  errors,  will  hold  their  place  as  faithiul  servants  in  the  annals 
of  the  country,  as  long  as  the  presbyterian,  or,  let  me  say,  the  Christ- 
ian Church  exists.  Some  of  them  were  among  the  men  who  assisted 
in  composing  those  marvellously  profound  and  accurate  works,  the 
Westminster  Confession  of  Faith,  and  the  Catechisms  connected  with 
it;  and,  whatever  faults  their  leal  in  such  a  time  may  have  led  them 
into,  the  writings  which  they  have  left  behind  them  shew  them  to 
have  been  actuated  by  the  deepest  principles  of  Christian  devotion 
and  piety. 

I  do  not  know  how  the  act  of  Assembly  was  acted  on.  We  have 
no  authentic  records  of  that  period.  I  can  very  well  suppose,  that 
in  individual  cases  which  may  be  discovered  in  particular  districts, 
the  order  of  the  directory  might  not  be  accurately  observed.  Yet, 
if  I  rightly  followed  the  statements  of  Lord  Medwyn,  it  just  came 
to  this,  which  was  very  likely  to  happen,  that  the  heritors  took  all 
upon  them  for  the  people.  We  need  not  wonder  at  any  peremp- 
tory order  of  Cromwell,  where  anything  might  be  found  to  cross  his 
views. 

But,  in  ^neral,  I  would  observe,  that  though  it  would  be  per- 
fectly just  to  look  at  the  conduct  of  the  body  more  than  at  their 
words,  if  we  had  before  us  the  whole  of  the  practice,  and  all  the  cir^ 
eumstances^  it  is,  in  my  opinion,  quite  contrary  to  all  correct  prin- 
ciples of  reasoning,  to  attempt  to  set  aside  the  solemn  declaratiod  of 
rules  and  principles  embodied  in  a  statute,  by  isolated  examples  of 
the  rule  of  the  statute  having,  in  such  times^  been  partially  departed 
from  or  neglected. 

What  is  obtained  in  this  arggynent  from  the  act  of  Assembly  1649, 
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is  a  plain,  clear,  example  of  a  negative  by  a  majority  of  a  ccngrega^ 
tiotif  the  character  or  persons  of  which  were  to  be  defined^  as  dis- 
tinguished from  objections  bjr  a  minority.  It  is  not  said,  that  the 
act  of  1834  is  exactly  the  same,  though  I  believe  that  practically 
it  nearly  is  so.  But  the  act  1649  brings  out  clearly  the  principle^ 
of  taking  the  negative  disientt  of  a  majority  as  a  safer  .and /ar  /est 
astringent  test  of  intrusion,  than  what  seems  very  strangely  to  be 
set  up  against  it,  or  attempted  to  be  treated  as  different  m  princi- 
ple, by  the  friends  o{  uncontrolled  patronage,  the  requisition  of  apon- 
tive  consent  of  the  majority,  or  any  given  proposition  of  the  defined 
congregation.  The  act  1649  gives  this  example ;  and  it  is  valua- 
ble for  real  use,  bowever  it  may  be  stigmatised  by  abstract  reason- 
ings, as  if  it  were  equivalent  to  the  extinction  of  the  right  which  it 
only  regulates  and  moderates.  The  experience  of  all  the  world  proves 
this :  The  experience  of  scarcely  four  years  under  this  very  act 
1834  has  incontestibly  proved  it. 

The  act  1649,  as  a  directory,  was  never  repealed  by  any  act  of  the 
Church.  The  general  act  rescissory  1661  has  been  alluded  to. 
There  is  not  in  it  a  single  word,  which  can  with  propriety  be  ap- 
plied to  any  act  of  the  General  Assembly.  At  any  rate,  that  and 
all  the  other  acts,  which  re-established  Episcopacy,  and  extinguished 
the  General  Assembly,  and  all  acts  prejudicial  to  the  presbyterian 
church  government,  were  to  that  effect  repealed  by  the  act  1690,  c 
5 ;  and  all  the  presbyterian  ministers,  who  were  extruded  for  non- 
conformity to  the  Episcopal  Church,  were  at  the  same  time  restor- 
ed. Nevertheless,  I  do  not  mean  to  say,  that  the  act  of  Assembly 
1649  was,  at  the  date  of  the  act  1834,  in  actual  force.  If  it  bad 
been  so,  there  probably  would  have  been  no  necessity  felt  for  any 
other.  But,  though  it  never  was  maintained  to  be  in  actual  force, 
so  that  without  any  other  procedure  it  could  be  at  once  acted  on,  I 
always  understood,  that  it  was  held  by  the  most  learned  of  all  par- 
ties in  the  Church  to  be  still  a  part  of  its  law,  notwithstanding  that 
the  power  of  nomination  given  by  it  to  the  session  had  fallen,  and 
returned,  aft;er  some  viscissitude,  to  the  patrons.  This  I  find  will 
not  be  granted  since  we  got  into  this  keen  controversy.  I  do  not 
wonder  at  it.  It  is  a  dangerous  point.  The  argument  against  the 
existing  force  of  the  act  is  not  unreasonable,  uiough  I  doubt  its 
soundness.  But  still  it  stands  in  the  Statute  Book  of  the  Church, 
as  a  monument  of  the  views  of  very  eminent  men  of  the  Presbyte- 
rian Church,  concerning  the  just  and  reasonable  limits  under  which 
the  right  of  patronage  as  a  trust  might  safely  subsist. 

We  pass  over  the  darkest  passage  of  our  history,  from  1660  to 
1 688 ;  and  come  to  the  proceedings  at  the  era  of  the  Revolution. 
For  I  own,  my  Lord,  that,  whatever  others  may  think,  I  can  never 
refer  to  any  practice  in  that  period,  in  regard  to  the  rights  and  li- 
berties of  the  presbyterian  people  of  Scotland.  I  know  well,  that 
there  were  men  of  high  name  and  great  worth  even  in  that  melan- 
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choly  time,  such  as  the  amiable,  and  pious,  and  eloquent  Leighton. 
But  it  is  nevertheless  certain,  that  no  nation  ever  groaned  under  a 
more  ruthless  tyranny  than  the  people  of  Scotland  then  did,  till 
their  deliverance  was  achieved  by  the  great  and  good  king  William 
the  III :  And  though  I  believe  it  is  true,  that  at  first  he  had  im^ 
pressions  adverse  to  the  views  of  the  leading  men  of  the  Church,  he 
was  too  wise  a  man  not  to  listen  to  sound  advice,  when  he  was  made 
aware,  that  all  the  strength  and  safety  of  his  throne  in  Scotland  de- 
pended on  the  Protestants  of  the  Presbyterian  Church. 

The  first  thing  which  then  fixes  attention  is,  that  by  the  claim  of 
right,  and  the  letter  of  the  estates,  tendering  the  crown  of  Scotland  to 
/King  William,  it  was  in  substance  made  an  indispensible  coTidiiion^ 
that  prelacy  ^^  and  the  superiority  of  any  ofiice  in  the  Church  above 
presbyteries,'^  should  be  abolished,  and  of  course  the  Presbyterian 
Church  government  re-established,  "they  having  reformed  from 
**  popery  by  presbyters.^  Then  came  the  acts  of  1 6*90,  chap.  1 , 
which  rescinded  the  act  1669,  c.l,  "as  inconsistent  with  the  order  of 
church  government  now  desired,'^  and  in  doing  so,  settled  a  leading 
point  of  very  great  importance.  It  has  not  been  printed  in  this 
cause  ;  but  it  is  in  these  terms :  *'  Our  Sovereign  Lord  and  Lady, 
^*  the  king  and  queen'^s  majesties,  taking  into  consideration,  that, 
**  \}y  the  second  article  of  the  grievances  presented  to  their  majes* 
"  ties  by  the  estates  of  this  kingdom,  it  is  declared,  that  the 
*^  first  act  of  the  2i  Parliament  of  Charles  the  II.  entitled  «  Act 

*  asserting  his  majesty  s  supremacy  over  all  persons  and  in  all  cau- 

*  ses  ecclesiastical  y"*  is  inconsistent  with  the  establishment  of  church 
«*  government  now  desired,  and  ought  to  be  abrogate  :  Therefore, 
**  their  majesties,  with  advice  and  consent  of  the  estates  of  Parlia- 
«  ment,  do  hereby  abrogate,  rescind,  and  annul  the  foresaid  act, 
^*  and  declares  the  same,  in  the  whole  heads,  articles,  and  clauses 
«*  thereof,  to  be  of  no  force  or  eflTect  in  all  time  coming.'^  The  ques- 
tion, therefore,  as  to  any  claim  of  supremacy  in  the  Presbyterian 
Church,  was  at  once  set  at  rest  for  ever.  The  next  act  1690,  c,  2, 
restored  the  presbyterian  ministers  who  had  been  extruded  in  1661 ; 
and  after  that  we  come  to  the  important  statute  1 690,  c.  5.  for 
**  ratifying  the  Cojifession  of  Faith,  and  settling  presbyterian 
"  church  government."^ 

I  rather  think  that  sufficient  attention  has  not  been  paid  to  this 
statute,  which  is  the  true  charter  of  the  liberties  of  the  Church  of 
Scotland.  It  bears,  that  the  king,  queen,  and  estates  of  parlia- 
ment, **  conceiving  it  to  be  their  bound  duty,  after  the  great  deli- 
"  verance  that  God  hath  lately  wrought  for  this  church  and  king- 
"  dom,  in  the  first  place  to  settle  and  secure  therein  the  true  Pro- 
"  testnnt  religion,  according  to  the  truth-  of  God's  word,  as  it  hath 
^  of  a  long  time  been  professed  within  this  land  :  As  also  the  go- 
**  vemmeni  ofChrisCs  church  within  this  nation,  agreeable  to  the 
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**  word  of  Ood)  and  most  Conducive  to  the  advancement  of  true 
^*  piety  and  godliness^  end  the  estahlishmg  of  peace  and  tranquil* 
^^  lity  within  this  realm :  And  that  by  an  article  of  the  claim  of 
**  right  it  is  declared,  that  prelacy,  and  the  superiority  of  any  ofiBoe 
^*  in  the  church  ^bove  presbyters,  is  and  bath  been  a  great  and  insup* 
^^  portable  grievance  and  trouble  to  this  nati6n  and  country,  and  ocm* 
^*  trary  to  the  inclinations  of  the  generality  of  the  people  ever  since  the 
<^  Reformation,  they  having  reformed  from  popery  by  presbvters,  and 
*^  therefore  ought  to  be  abolished ;  like  as  by  an  act  of  the  laat 
<*  session  of  this  parliament  prelacy  is  abolished.'"  Then  it  rati- 
fies  all  the  laws  and  statute^  for  the  preservation  of  the  Protestant 
religion  in  the  kingdom :  It  next  ratifies  and  establishes  the 
Westminster  Confession  of  Faith,  which  is  subjoined  to  the  act,  and 
which  in  article  25th  declares,  that  ^*  there  is  no  other  Head  of  the 
church  but  the  Lord  Jesus  Christ,**^  at  the  same  time  that  in  article 
23d,  it  fully  acknowledges  the  authority  of  the  civil  magistrate. 
After  this,  it  raitfies^  establishes,  and  coit/Smu  *^  the  presbyterian 
^^  church  government  and  discipline ;  that  is  to  say,  the  government 
^*  of  the  church  by  kirk-sessions,  presbyteries,  provincial  synods, 
^^  and  General  Assemblies^  ratified  and  estabhshed  by  the  act 
1592,  c.  16.,  *^  and  thereafter  received  by  (he  universal  consent  of 
^^  the  nation^  to  be  the  only  government  of  Christy's  church  within 
^'  this  kingdom,  reviving,  renewing,  and  confirming  the  foresaid 
'<  act  of  parliament  in  the  whole  heads  thereof,^^  excqit  the  part 
relating  to  patronages^  to  be  afterwards  considered.  It  repeals  all 
acts  adverse  to  the  presbyterian  church.  It  restores  the  extruded 
presby  terian  ministers.  It  appoints  the  first  meeting  of  the  (General 
Assembly — which  was  evidenuy  necessary  in  the  circumstances ;  but 
beyond  this,  it  ^'allows  the  general  meeting  and  representatives  of  the 
^^  foresaid  presbyterian  ministers  and  elders,  in  whose  hands  the 
*^  exercise  of  the  church  government  is  established,  either  by  them* 
<^  selves,  or  by  such  ministers  and  elders  as  shall  be  appointed,  and 
<'  authorized  visitors  by  them,AccoBi>iKo  to  thv  custom  and  prac- 
**  TicE  of  prbsbytbrian  oovbrnhsnt,  throughout  the  whole  Aing^ 
^  dom^  and  severed  parts  thereof  ^  to  try  and  purge  out  all  insuffi* 
^  cientf  negligent,  scandalous,  and  erroneous  ministers,  by  due 
^^  course  of  ecclesiastical  process  and  censures  ;  and  likeways  fob 

««  BEDBESSINQ  ALL  OTHEB  CHT7BCH  DISOBDEBS."^ 

This  statute  completely  re-established  the  presbyterian  church  in 
its  vigour.  And,  while  it  ratified  the  act  1592,  and  vested  in  the 
General  Assembly  the  most  ample  powers  in  all  matters  ecclesiasti- 
cal, it  made  its  jurisdiction  generally  to  depend,  not  on  special  acts 
of  the  legislature,  but  broadly  on''  the  custom  and  practice  ofpres* 
^^byteriangovemment^  throughout  the  kingdom-*-tbat  is,  on  die  laws 
and  practice  of  the  church.  From  that  day  to  this,  the  presbyte^ 
rian  church,  through  its  assemblies  and  inferior  courts,  has  been  in 
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the  undisputed  enjoTmeut  of  the  fullest  powers  of  making  laws,  not 
only  for  their  internal  government  and  order,  but  for  the  general 
interest  of  the  church,  and  specially  for  instructing,  and  directing, 
and  controlling  the  inferior  judicatories,  in  the  execution  of  the  va- 
rious powers  and  functions  entrusted  to  them  in  every  department 
of  ecclesiastical  aSiirs.  And  I  apprehend  that  it  cannot  admit  of 
any  dispute,  that  whatsoever  the  presbyteries  have  power  to  do  in 
things  which  do  properly  belong  to  their  spiritual  or  ecclesias* 
tical  functions,  in  all  such  things  tne  General  Assembly  have  power, 
by  acts  regularly  passed  according  to  law,  to  direct  and  instruct 
them  in  the  mode  of  discharging  the  duty. 

I  cannot,  after  all  this,  think  it  in  the  least  doubtful,  that  the 
church,  by  these  various  assemblies,  is  supreme  in  all  matters  eccle^ 
siastical,  and  has  the  most  ample  powers,  to  regulate  all  such  things 
from  time  to  time  by  acts  of  legislation ;  and  that  the  idea  of  their 
being  in  any  measure  limited  in  these  powers,  by  the  particular 
clauses  of  the  act  1592,  or  any  other  statute,  is  altogether  ground- 
less. In  the  course  of  ages,  they  have  reared  for  themselves  a  code  of 
laws,  incorporated  in  their  voluminous  records;  and  they  have  chang-i 
ed  and  added  to  them  from  time  to  time.  And  no  man  has  ever  doubt- 
ed their  power  to  do  so.  I  believe,  that  this  is  the  very  first  example 
in  the  whole  history  of  the  church,  of  an  act  of  Assembly  in  matters 
belonging  to  the  ecclesiastical  functions  of  its  presbyteries  or  other 
subordinate  orders  in  the  church,  being  attempted  to  be  challenged 
in  any  civil  court. 

And,  after  having  brought  the  deduction  to  this  point,  need  I  ask» 
my  Lord,  whether  a  church  so  formed  and  consolidated  equally  by 
statutes  and  by  the  usage  of  centuries«*-the  security  of  which  was 
made  an  indispensible  condition  of  the  revolution  establishment— 
an  equally  indispensible  condition  of  the  union  of  the  kingdoms — ^and 
the  first  sworn  duty  of  every  sovereign  who  is  called  to  the  throne,-^ 
is  not  something  more  than  a  mere  corporation  with  power  to  make 
bye^laws-^whether  it  is  not  an  essential  and  component  part  of  the 
constitution  of  the  realm,  whose  independent  powers,  judicial  and 
legislative,  are  even  more  sacred  and  inviolable,  than  the  powers 
and  jurisdiction  of  the  highest  civil  and  criminal  courts  of  the 
country.  These  may  be  changed  or  taken  away,  as  they  have  often 
been.  The  others  cannot  be  invaded  in  any  vital  point,  without 
a  direct  breach  of  what  is  fundamental  and  essential  m  the  political 
state  of  the  United  Kingdom. 

I  come  now  to  consider  the  act  1690,  c.  23.  The  inferences 
drawn  from  this  act  appear  to  me  to  be  rather  singular.  The 
leading  point  in  it  is,  that  on  certain  specified  terms,  it  took 
away  the  rights  of  patronage  as  they  had  formerly  stood,  and  vested 
the  right  of  presentation  in  the  heritors  and  elders  of  each  parish. 
And  it  may  be  observed,  that,  in  saving  the  interests  of  ministers  in 
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possession,  it  abstains  with  most  remarkable  care   from  touching 
any  thing  that  is  spiritual  or  ecclesiastical^  confining  the  provision 
to  the  temporalities  of  the  benefice  alone.     But,  while  this  act  gave 
the  right  of  appointment  to  the  heritors  and  elders,  were  the  people 
even  in  this  arrangement  disregarded  ?     Were  they  to  have  no  voice, 
at  all  in  the  matter  ?     The  act  bears  that  the  heritors  and  elders 
were  '^  to  name  and  propose  the  person  to  the  whole  congregatioUj 
•*  to  be  either  approven  or  disapproven  by  them.'^     The  test  of  ap- 
probation, or  the  efiect  of  a  disapproval,  is  a  separate  matter.     But 
m  the  first  place,  is  this  not  a  recognition  of  the  principle,  that, 
even  where  the  heritors  and  elders  were  to  present,  there  must  be  a 
consent  or  approval  by  the  congregation  P     Why  so  propose  the 
person    to  them  ?     If  they  had  special  objections  to  the  person 
named,  they  could  state  them  at  any  rate.     But  why  by  statute 
enjoin^  that  he  shall  be  proposed  to  the  congregation,  to  be  **  ap- 
"  proven*^  by  them  ?  I  cannot  answer  the  question  otherwise  than 
by  the  fact,  that  it  was  a  known  principle  of  the  church,  that  e\-ery 
person,  before  being  ordained  and  admitted  to  the  pastoral  office  in 
a  parish,  must  be  so  proposed  for  the  consent  or  approval  of  the 
people ;  and  it  only  renders  the  point  stronger,  to  state,  that  the 
same  principle  has  almost  universally  prevailed  in  other  Protestant 
churches.      The  efiect  and  the  regulation  of  it  belong  to  our  own 
church. 

But  the  act  farther  bears,  **  that  the  disapprovers  give  in  their 
reasons.'*^  I  have  doubt,  whether  this  meant  any  thing  more,  than 
that  individuals^  or  a  minority  of  the  congregation,  should  give  in 
their  reasons,  with  an  implied  reference  to  the  Act  of  Assembly 
1649f  assuming  that  if  a  majority  disapproved,  the  approval  re- 
quired was  not  obtained.  But  it  may  not  have  been  so ;  and  the 
words  may  have  the  construction,  that  in  all  cases  the  disapprovers 
were  to  assign  reasons  for  their  dissatisfaction.  Taking  it  to  be  so, 
to  what  effect  was  this  to  be  done  ?  It  is  **  to  the  effect  the  affair 
**  may  be  cognosced  upon  by  the  presbytery  of  the  bounds^  at  whose 

**  JUDGMENT,  AND  BY  WHOSE  DETERMINATION,  THE  CALLING  AND 
^^  ENTRY  OF  A  PARTICULAR  MINISTER  IS  TO  BE  ORDERED  AND  CON- 
"  CLUDED."" 

How  this  express  enactment  could  be  overcome,  or  how,  in  the 
face  of  it,  this  Court  could  take  cognizance  of  any  such  question, 
if  the  act  1690  were  clearly  in  force,  I  know  not.  For  it  makes 
the  whole  transaction  by  statute  an  ecclesiastical  matter,  under  the 
ewcluaive  jurisdiction  of  the  church.  At  the  same  time,  it  never 
was  or  could  be  held,  that  it  excluded  the  review  of  the  superior 
church  courts.  Accordingly,  very  numerous  cases  came  before  the 
Assembly  on  such  questions,  between  the  years  1690  and  1712. 
Those  questions  were  in  general  of  a  very  difierent  nature  firom  the 
questions  on  the  sufficiency  of  the  call,  whidi  afterwards  occurred. 
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They  ^ere  most  commonly  competitions  between  two  parishes,  each 
desiring  to  have  the  same  man.  For,  in  consequence  of  the  cala- 
mities which  had  befallen  the  Presbyterian  Church  after  1660, 
there  were  very  few  qualified  persons  to  supply  the  wants  of  the 
country ;  and  the  constant  struggle  was,  to  retain  a  minister  who 
was  already  in  a  parish,  or  had  been  first  named  for  it,  and,  on  the 
other  hand,  to  obtain  his  services  for  another  place  represented  as  a 
more  important  station.  In  all  such  cases,  the  church  exercised 
without  controversy  its  undoubted  power,  to  determine  in  which  of 
the  two  parishes  the  person  should  be  the  minister.  Other  cases, 
however,  did  occur  in  the  period,  which  related  properly  to  the 
moderation  of  the  call ;  such  as  Kelso  in  17^5,  Bunkle  and  Pres- 
ton in  I7O6,  and  various  others ;  clearly  shewing,  that  the  right  of 
review  by  the  superior  church  courts  over  the  proceedings  of  the 
presbytery  was  understood  to  be  fully  preserved. 

But  the  most  material  thing  by  far  is  the  principle  incorporated 
in  the  act,  that,  though  the  right  of  presentation  was  vested  as  ef- 
fectually in  the  heritors  and  elders,  as  it  ever  was  in  any  other  laic 
patron,  it  was  still  rendered  indispensible,  that  the  presentee  should 
be  proposed  to  the  people  for  their  approbation  or  disapprobation, 
I  apprehend,  that  this  provision  fully  recognises  in  the  civil  statute 
the  principle,  that  a  certain  consent  of  the  people  is  necessary  to  the 
formation  of  the  pastoral  relation  ;  and,  while  it  suggests  that  those 
dissenting  shall  give  in  their  reasons,  it  still  leaves  the  presbytery 
and  the  superior  church  courts  (as  it  will  appear  they  were  uni- 
formly held  to  be)  the  absolute  judges  ^o/A  of  the  reasons  stated,  if 
any  should  be  stated,  and  of  the  approbation  given^  and  of  every 
other  matter  ^^  in  the  calling  and  entry  of  every  particular 
^*  minister.*" 

But  it  may  not  be  improper  here  to  consider  the  case  which  so 
frequently  occurred,  of  the  church  refusing  to  allow  a  man  to  be 
transported  or  translated  from  one  church  to  another.  I  believe 
that  the  cases  of  this  kind  were  very  numerous  from  1690  to  171^. 
Then,  on  what  principle  can  they  be  explained,  consistently  with 
the  theory  of  the  pursuers  ?  Here  is  a  clear  presentation  by  a  legal 
patron,  to  a  person  certainly  having  all  the  ordinary  qualifications, 
being  already  a  minister  of  the  church.  Then,  why  is  it,  that  the 
presbytery  to  whom  the  presentation  is  ofiered  are  not  bound  and 
astricted  to  proceed  forthwith  to  receive  and  admit  him — to  take 
him  on  trials,  and  then  induct  and  collate  him  ?  There  is  a  very 
clear  answer,  but  not  in  any  Act  of  Parliament.  All  the  Acts  of 
Parliament  have  an  implied  reference  to  the  existing  state  of  the 
church,  and  the  known  laws  by  which  they  must  be  guided. 
Wherefore,  the  established  rulc)  that,  unless  the  presbytery  under 
^hom  the  man  is  already  settled,  or  the  General  Assembly  by  their 
paramount  authority,  consent  to  loose  him  from  the  one  charge,  no 
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Other  presbytery  can  be  warranted  to  act  on  any  pieaentatian  for  hii 
admission  and  induction  into  another.  Perhaps  those  who  look  to 
the  interest  of  the  individual,  more  than  to  the  great  end  €i  the 
ministry,  may  think  this  sevese.  But  it  is  the  fixed  law  of  the 
church,  which  surely  no  civil  court  can  interfere  with ;  and,  thoo^ 
the  supply  of  able  men  for  the  ministry  has  in  modem  times  ren- 
dered it  of  little  operation,  it  is  by  no  means  entirely  in  abeyance. 
In  former  times,  it  was  of  very  frequent  occurrence ;  and  in  veiy 
many  instances,  the  Assembly  refused  to  permit  a  man  to  be  le- 
moved  from  one  parish  to  another,  solely  on  the  ground  of  the  inex- 
pediency of  the  change.  The  imperative  force  of  a  presentation  had 
not  then  been  discovered  by  the  patrons  or  presentees. 

But  to  retuni  to  the  Act  1690.  Mark^  now,  the  clanse 
relative  to  the  appointment  and  admission  of  ministers  in  Royal 
Burghs.  The  use  of  the  word  **  calling,'"  signifies  little,  how- 
ever it  may  be  understood, — because  there  is  no  doubt  that  it 
was  frequently  used  to  signify  the  appointment,  election,  cor  no- 
mination. But  observe  the  time  to  which  the  act  refers  for  the 
rule  of  admission  in  that  case : — It  is  to  the  ii«e  '<  before  the 
year  1660.*"  This  is  pretty  good  authority  for  casting  aside  any 
practice  between  1660  and  1d90.  It  seems  to  me  to  put  that  case, 
in  so  far  as  regarded  the  oon$eni  or  amcurrence  of  the  people,  dis- 
tinctly under  the  practice,  whatever  it  was,  after  1649.  I  really  do 
not  at  present  know  what  that  was,  as  neither  the  act  of  the  estates, 
nor  the  act  of  Assembly,  1640,  particularly  mentions  the  Royal 
Burghs.  I  should  rather  think,  toat  they  were  under  the  opera^ 
tion  of  that  law ;  in  which  case,  this  clause  of  the  act  1690  is  a 
direct  recognition  of  that  act,  in  so  far  as  it  could  be  applied.  At 
all  hazards,  it  excludes  all  practice  after  the  vear  1660. 

In  every  view,  it  is  a  dear  point  under  this  act,  that  the  whde 
matter  of  the  approval  or  d%$approval  ^^  was  to  be  cognosced  upon 
<«  by  the  presbytery,  at  who$t  judgmmU  and  by  whose  detcrmina^ 
**  Hon  the  calling  and  entry  of  a  particular  minister  is  to  be  ordered 
*^  and  concluded.'*'  This  is  the  turning  point  of  the  act  1690.  It 
certainly  says,  that  the  disapprovers  shall  give  in  their  reasons :  They 
might  be  many  or  few.  But  it  first  provides,  that  the  person  shall 
be  proposed  to  the  whole  congregation  to  be  approven  hj  them. 
Surely,  this  has  some  emphatic  meaning ;  it  must  ii^tend,  that  some 
approbation  was  expected,  and  could  scarcely  mean,  that  three  per- 
sons in  three  thousand  should  make  up  that  approbation.  But, 
granting  any  other  construction,  however  contrary  to  the  sense  of 
the  thing,  the  act  fixes  this  point,  that,  in  every  thing  relative  to 
the  calling  and  entry  of  a  minister,  the  determination  of  the  pres- 
bytery shall  be  conclusive.  It  is  no  matter,  then,  what  the  reasons 
of  disapproval  might  be :  It  is  no  matter  in  what  form  they  might 
be  presented  :    The  provision  of  the  act  is  not  confined  to  literary 
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and  inonl  qualificatioin,  nor  to  ^cd^lcations  ai  all :  The  right 
and  power  are  Abscdute,  that,  at  the  determinaition  of  the  presby- 
tery, ^*  the  entry  and  calliHg  of  every  minister  is  to  be  ordered  and 
^*  ctmcluded^^^-^tasd  this  with  ati  express  reference  to  the  approval 
or  disapproval  o(  the  congregation.  It  is  even  much  stronger  than 
the  provision  of  finality  in  tbe  act  1567- 

The  last  statute  necessary  to  be  considered  is  the  10th  Anne,  c. 
12.  Meaning  to  restore  the  rights  of  patronage  to  the  former  patrons, 
in  so  far  as  they  had  not  been  actually  purchased  by  any  of  the  pa- 
rishes, it  begins  with  repealing  the  act  1690,  c.  23.  But  it  leaves 
the  act  1690,  c.  5,  in  full  force.  I  have  already  observed,  that,  by 
strictest  consequence,  the  effect  of  this  is  to  ratiiy  of  new  the  act 
1592,  except  that  part  of  it  which  relates  to  patromage^  and  ^ich 
it  leaves  to  stand  repealed.  But  it  is  of  much  more  importance  to 
observe,  that  it  ^necessarily  held  all  the  acts  of  Parliamoit  ratifying 
the  Presbyterian  Church  government,  and  the  powers  and  jurisdic*- 
tion  of  its  courts,  to  be  fnlly  confirmed.  Indeed,  the  Scotch  act 
1705,c,  4,  had  expressly  prohibited  the  commissioners  for  the  Treaty 
of  Union  even  to  ^^  treat  of  or  concerning  any  alteimtioh  of  the  wor- 
^^  ship,  discipline f  and  government  of  the  church  of  this  kingdom  as 
<«  ly  law  established.'"  And  the  Act  of  Security  I7O6,  cap.  6,  had 
rendered  this  definite  and  unalterable. 

It  appears  to  me  very  extraordinary,  that  any  one  diould  think^ 
that  this  act  of  12  Anne  has  the  effect  of  abdishing  the  call  by  the 
people  altogether,  and  rendering  no  consent  by  them,  or  proposal  to 
them  for  qmrobation,  necessary.  It  no  doubt,  in  the  preamble, 
uses  the  word  calling  ministers.  But  this  evidently  has  reference  to 
the  right  of  presenting^  which,  by  the  act  1690,  had  been  vested  in 
the  heritors  and  dders.  The  simple  reading  of  the  words  must  shew 
this ;  and,  though  the  same  term  was  used  in  the  act  1690  itself, 
that  did  not  supersede  the  necessity  of  approval  by  the  people  to  be 
judged  of  by  the  presb3rtery.  And^aooordingly^  it  is  the  right  of 
presenting  which  is  restored  to  the  patrons. 

I  think  it  clear,  therefore,  that  the  only  question  of  importance, 
which  arises  upon  this  act,  is  upon  the  words  in  the  end  of  the  first 
section.  **And  the  presbytery  ol  the  respective  bounds,  shall,  and  is 
<*  hereby  obliged,  to  receive  and  admit  en  the  same  manner  such  quali- 
**  fied  person  or  persons,  minister  or  ministers,  as  shall  he  presented  by 
<^  the  respective  patrons,  as  the  persons  or  ministers  presented  be* 

*^  FOBE  THE  MAKING  OF  THIS  ACT  OUGHT   TO   HAVE   BEEN   ABMIT- 

<<  TBO.'^  It  is  said,  that  this  must  refer  to  the  times  when  patron- 
age was  in  force ;  which  is  interpreted  to  be  before  the  act  1690. 
Why  so  P  I  can  see  no  reason  for  this  last  inference.  It  appears  to 
me,  that  the  plain  import  of  the  words,  and  the  obvious  sense  of 
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them,  are,  that  the  clause  refers  to  the  manner  in  which  ministen 
presented  ought  to  hai^e  been  admitted  immediaUly  before  the  pas- 
ing  of  this  act  of  Queen  Anne ;  the  single  difference  being,  that  the 
heritors  and  elders  were  then  the  patrons^  and  might  have  presati- 
ed  if  they  pleased.     It  can  make  no  difference  tha't  the  act  1690  is 
repealed.     I  am  sure,  that  all  the  acts  giving  patronage  under  the 
Episcopal  Church  are  equally  repealed.     But  the  rule  laid  down  is, 
that  the  persons  shall  be  admitted  in  the  same  manner  as  they  oi^kt  to 
have  been  admitted  before  the  passing  of  the  act, — that  is,  whik 
the  act  1690  was  still  in  force.     If  this  construction,  which  acoonk 
perfectly  with  the  words,  is  right,  the  consequence  must  be,  J^n^, 
That,  though  the  presbytery  are  obliged  to  receive  and  admit  sssj 
qualified  minister  presented  by  the  patrons,  as  they  were  before 
when  he  was  presented  by  the  heritors  and  elders,  he  must  still  be 
proposed  to  the  people  for  their  approval  or  disapproval ;  and,  je- 
condfy.  That  the  presbytery  have  the  sole  jurisdiction  to  determine 
every  thing  in  the  calling  and  entry  of  a  minister.     There  is  m 
other  rule  of  induction  given  ;  and,  holding  this  to  be  the  true  coih 
struction,  I  infer,  that  still  some  consent  or  call  by  the  people  was 
necessary.     The  more  indeed  that  this  point  is  considered,  it  will, 
in  my  apprehension,  appear  to  be  the  clearer. 

I  am  aware  that  the  authority  of  Lord  Bankton  has  beeu  referred 
to  on  the  subject — a  very  feeble  authority,  in  my  humble  opinicni, 
on  such  a  question — ^no  high  authority  in  matter  of  opinion  on  any 
point ;  but  least  of  all  here.  Let  us  look  at  the  ground  assigned, 
for  a  construction  apparently  so  opposite  to  the  plain  interpretation 
of  the  words.  It  is,  that  ^^  by  the  act  1690  the  person  named  or 
«<  presented  by  the  majority  of  the  heritors  and  elders,  behoved  to 
**  be  presented  to  the  congregation,  to  be  approved  or  disapproved 
**  by  them  ;  and  if  they  disapproved^  the  presbytery  were  to  aig- 
**  nosce  and  determine  therein.  It  may  therefore  be  doubted,**^  sap 
**  the  author,^  '<  whether  the  same  method  must  still  be  followed. 
"  I  conceive  neither  people  nor  presbytery  can  obstruct  the  setde- 
<*  ment,  except  upon  objections  to  the  presenters  life  and  doctrine^ 
"  and  that  the  method  in  the  act  1690  is  not  now  the  rule.***  The 
learned  author  interprets  justly  the  act  1690;  but«  having  evidendy 
a  great  aversion  to  it,  he  just  sets  it  aside  for  this  reason  and  no 
other,  that  it  would  infer  that  still  the  consent  of  the  people  must 
be  obtained^  and  that  the  presbytery  would  have  the  sole  right  of 
jviigment ;  for  which  singular  reason  he  throws  it  back  upon  tbe 
practice  of  Episcopal  times,  according  to  which  it  was  not  possible 
that  the  admission  could  be  proceeded  in,  there  being  no  bishops  or 
archbishops  left,  and  the  right  o{  acting  and  judging  being  of  neces- 
sity in  the  presbytery^  which  he  desires  to  repudiate,  and  in  the 
General  Assembly,  which  the  repealed  acts  of  Charles  the  Second 
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hcul  entirely  extinguished.  But  the  author  does  not  in  the  least 
disguise  the  matter;  for  he  tells  us  plainly  his  reason  for  the 
opinion.  He  says,  he  thinks  the  manner  referred  to  must  be  the 
manner  before  the  patrons  were  deprived  of  their  ancient  rights ; 
**  and  if  it  were  otherwise,  the  presbytery  would  have  it  in  their 
*'  power  to  set  aside  the  presentation,  upon  suggestions  of  the  people^ 
*^  which  was  not  intended.'^  I  know  not  what  was  intended ;  but 
I  take  the  act  as  it  is.  I  accept  Bankton'^s  paraphrase  on  the  act 
1690;  and  I  say,  that  the  act  does  express  the  very  thing,  which 
he,  to  avoid  a  disagreeable  inference,  is  pleased  to  assume  was  not 
intended.  The  words  are  quite  plain  :  the  sense  equally  so.  The 
words  are,  ^*  to  receive  and  admit  in  the  same  manner,^  &c.  ^'  as 
**  the  persons,^^  &c.  "  ought  to  have  been  admitted,**^  &c.  "  before 
the  passing  of  this  act.'"  By  what  rule  of  interpretation  is  this  to 
be  carried  back  twenty-one  years,  in  order  to  catch  a  rule  of  Epis- 
copacy long  extinguished,  and  which  by  no  possibility  could  be 
applied  to  the  case  ?  One  of  your  Lordships  seemed  to  go  rather 
farther,  and  to  think  that  the  manner  must  be  that  of  the  reign  of 
popery.  How  that  is  to  be  applied,  I  know  not.  I  am  sure,  that 
in  that  case  our  presbyteries  and  General  Assemblies  may  shut  their 
doors  to  such  cases,  and  surrender  all  into  the  hands  of  the  pa- 
trons, and  such  ecclesiastics  as  they  may  find  fit  for  such  a  duty. 

The  plain  reading,  with  submission,  is  the  true  one.  It  is  ''  6e- 
^^  fore  t\\e  passing  of  this  act,'^  which, surely  means  immediately  be- 
fore. And  where  is  the  difficulty  ?  The  right  given  to  the  heri- 
tors and  elders  was  nothing  else  than  a  right  ^patronage  :  A  price 
was  to  be  paid  for  it :  Some  parishes  did  pay  it.  It  might  or 
might  not  be  exercised  by  presenting ;  and  the  words  *'  ought  to 
**  have  been^^  seem  to  have  reference  to  the  fact,  that  the  heritors 
bad  firequently  allowed  the  matter  to  be  settled  by  a  call  at  large. 
But  what  is  this  to  the  purpose  of  the  words  of  the  statute  P  I 
humbly  think  them  quite  clear  and  explicit;  while  the  only  other 
interpretation  proposed  would  render  the  act  unintelligible  and  in- 
capable of  execution.  For  when  Episcopacy  stood  abolished,  the 
ministers  could  not  possibly  be  admitted  in  the  manner  practised  by 
that  church,  under  which,  by  the  statutes  1662  and  1669)  the 
General  Assembly  of  the  Presbyterian  church  had  no  existence. 
And  was  it  ever  heard  of  as  matter  of  fact,  that  the  ministers  were 
admitted  under  the  act  of  Queen  Anne,  in  the  manner  of  the  Epis- 
copal church  P  It  is  to  me  the  most  incomprehensible  notion  which 
has  been  suggested  in  this  extraordinary  cause. 

But,  if  the  manner  of  admission  referred  to  is  not  that  which  ought 
to  have  been  followed  immediately  before  the  passing  of  the  act  it- 
self, I  see  no  other  way  in  which  it  can  be  justly  construed,  but 
that  it  must  refer  either  to  the  manner  which  ought  to  have  been 
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observed  before  the  overthrow  of  the  Prerfyyterian  church  in  1660, 
— tbatis^aooopdhig  tothe  rale  of  the  act  of  AseemUy  16499-— or  oiker- 
mee  that  we  most  resort  to  the  idea  that,  under  this  word  *^  before,^  it 
meant  to  go  back  a  whole  century,  to  the  rule  of  induction  under 
the  act  1692  before  the  paasing  of  the  act  1612.  And,  on  ehfaer 
of  these  constructions,  I  think  it  evident,  for  the  reasons  which  I 
have  already  explained,  that  the  pursuers  oould  obtain  no  benefit. 
For  I  have  no  idea  that  it  could  noean,  without  saying  so,  that  the 
prtshytery  was  to  receive  and  admit  according  to  the  usage  of 
Episcopal  time$;  and  ht  kss  that  it  oould  mean,  diat  they  were  to 
induct  according  to  the  practice  of  the  popish  church. 

Whatever  was  the  true  meaning  of  the  statute  in  this  fiohit,  I 
hold  it  to  be  clear,  Uiat  it  implied  that  the  person  should  be  pre- 
sented to  the  people  for  their  consent  or  disapproval,  according  to 
the  practice  of  the  Presbyterian  church  at  all  periods  of  its  histoiy. 
That  it  does  not  mention  this  seems  to  be  of  little  importance :  It 

MAKES   NO   MENTION   OF   THE   TRIAL    OF   THE   QVALIFICATIONS   OF 

THE  PRESENTEE ;  and  yet  no  one  can  doubt,  that  that  remained 
with  the  presbytery y  subject  to  the  review  of  the  General  Assembly. 
There  was  no  bishop  or  archbishop  (or  that  duty. 

But,  independent  of  all  the  considerations  whi^  I  have  hitherto 
suggested,  this  matter  appeare  to  me  to  be  absolutely  closed  and 
settled  by  the  practice  ever  since  the  date  of  that  statute  of  Queen 
Anne. 

Here  I  cannot  but  think  it  very  surprising,  that  any  one  should 
doubt  the^icf,  that  a  call  or  concurrence  of  the  people  was,  from 
that  time  <K>wnwards,  a  regular  and  essential  element  m  the  process 
of  induction.  I  should  have  diought,  that  the  act  of  Assembly  1782 
was  enough  to  settle  the  point  as  matter  of  fact.  It  **  declares  diat 
*^  the  moderation  of  a,  call  in  the  settlement  of  ministers  is  agreeable 
<<  to  the  IMMEMORIAL  and  cojuftitutional  practice  of  this  church, 
<'  and  ought  to  be  eontinued^^  This  declaratory  act  was  moved  by 
the  late  Dr.  Macknight,  of  whom  it  has  been  justly  said,  that  his 
name  is  in  all  the  churches.  But  it  is  remarkable,  that  the 
motion  set  against  the  resolution,  which  formed  die  Ixisis  of  tUs 
act,  was  in  these  words :  *<  That  the  Assembly  declare,  that  the 
**  moderation  of  a  call  is  agreeable  to  the  immemorial  practice  cf 
^^  this  churchy  but  not  having  aufficient  evidence  laid  before  them 
^*  that  any  presbyteries  have  departed  so  far  from  established  usage 
<<  as  to  lay  aside  the  moderation  of  a  call  m  the  settlement  of  a 
<<  minister,  dismiss  these  overtures  as  at  this  time  unnecessary.^ 
This  establishes,  that  it  was  then  the  tmanimous  resolution  of  the 
Assembly,  that  the  moderation  of  the  call  was,  according  to  the 
immemorial  usage  of  the  church,  a  necessary  part  of  the  process  of 
admission,  which  no  presbytery  could  dispense  with. 
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I  should  haye  thought  this,  without  any  other  authority,  suffi- 
ciently decisive  of  the  Known  practice  of  the  church,  both  as  to  the 
fact  of  the  moderation  of  the  call  being  indispensible,  and  of  the 
jNrecise  nature  and  character  of  that  proceeding,  as  it  was  well  under- 
stood by  all  parties  in  1782 ;  and  I  should  scarcely  have  expected, 
when  it  is  not  and  cannot  be  disputed,  that  the  same  practice  has 
continued  down  to  the  present  hour,  that  any  doubt  could  be  raised, 
as  to  the  nature  or  legal  necessity  of  the  mcxieration  of  the  call  bv 
the  presbytery,  in  the  discharge  of  their  ecclesiastical  duty.  And  if 
any  confirmation  of  the  act  1782  were  necessary,  it  is  found  in  the 
case  of  Arbroath  in  1790,  in  which  the  Assembly  expressed  their 
high  disapprobation  of  the  conduct  of  a  presbytery,  in  having 
inducted  a  minister  widiout  the  moderation  of  a  call.  No  other  in- 
stance of  the  kind  has  occurred  since  that  time. 

Nevertheless,  the  pursuers,  taking  advantage  of  the  circumstances, 
that  the  word  call  had  in  former  times  frequently  been  used  to  sig- 
nify the  nomination  or  appointment,  and  that,  under  the  act  1690, 
the  heritors  and  elders,  instead  of  always  using  a  presentation,  had 
frequently  allowed  the  settlement  to  take  place  by  a  call  signed 
both  by  themselves  and  by  the  heads  of  families^  endeavour  to  con- 
found the  whole  matter,  and  to  represent  that  which,  for  at  least 
more  than  a  century  has  been  well  known  and  understood  by  the 
call,  and  the  nature  of  which  was  clearly  fixed  by  Principal  Robert- 
son when  he  gave  it  the  name  of  the  concurrence^  as  truly  not  a 
part  of  the  process  of  induction  at  all.  This  renders  it  necessary 
to  look  into  the  actual  state  of  the  practice  since  the  date  of  the  act 
of  Queen  Anne. 

I  shall  not  fatigue  your  Lordships  by  going  minutely  into  the 
details  of  the  practice  between  the  years  I7I2  and  l73o,  as  they 
were  explained  by  the  Solicitor-G^eneraL  They  all  shew  a  constant 
struggle  between  the  effect  of  a  presentation,  and  the  insufficiency 
of  the  call.  It  is  very  true,  that  in  many  cases  the  ri^ht  of  presen- 
tation was  not  exercised.  But  still  the  cases  which  did  occur  show 
the  principle,  some  of  them  in  a  very  remarkable  manner.  In  the 
case  of  Lochmaben  in  1723,  the  presentee  was  rejected  by  the 
Commission,  though  1 23  parishioners  concurred  in  the  call,  and 
the  presbytery  was  appointed  to  moderate  in  a  call  to  another. 
The  Assembly  laid  aside  both ;  and  all  that  the  Lord  Advocate 
maintained  for  the  crown  as  patron  was,  that  the  presentation  with 
a  popular  concurrence  of  a  majority  gave  the  right.  In  the  case 
of  Aberdeen  in  1725—26,  the  Commission  had  authorised  the  set- 
tlement of  a  minister,  and  the  Assembly  found,  that  they  had  done 
wrong  in  having  disobeyed  orders  by  not  giving  due  regard  to  the 
inclinations  of  the  people.  Yet  as  the  minister  had  been  settled, 
they  refiised  to  loose  his  relation  to  the  parish.  Even  against  that 
VOL.  n.  2  A 


338  LORD  MONCREIFF^S  SPEECH. 

sentence,  It  is  stated,  that  there  was  a  dissent  entered  by  no  less  a 
person  than  the  Lord  President  Forbes,  because  the  inclinations  of 
the  people  had  not  been  attended  to. 

But  without  going  further  into  the  practice  of  that  period,  I 
come  now  to  the  act  of  Assembly  1736.  And  it  is  really  of  so 
strilcing  a  nature,  that  I  think  it  necessary  to  read  it  at  length. 
It  is  entitled,  '*  Act  against  intrtision  of  ministers  into  vacant 
^*  congregations,  and  recommendation  to  presbyteries  concerning 
"  settlements.'' 

<*  The  General  Assembly  considering  from  the  act  of  Assembly 
"  August  6,  1575,  Second  Book  of  Discipline ^  chap.  3,  par.  4,  6, 
^^  and  8,  registrate  in  the  Assembly  books,  and  appointed  to  be 
'<  subscribed  by  all  ministers,  and  ratified  by  acts  of  parliament, 
"  and  likewise  the  act  of  Assembly  1638,  December  I7  and  18, 
^*  and  Assembly  1715,  act  9th.  That  it  is^  and  has  been  since  t/ie 
**  Re/ommtionj  the  principle  of  this  churchy  that  no  minister 
"  shall  be  intruded  into  any  parish  cotitrary  to  the  will  of  the  congre- 
**  gation^  do  therefore  seriously  recommend  to  all  judicatories  of 
^*  this  church,  to  have  a  due  regard  to  the  said  principle  in  planting 
^*  vacant  congregations ;  and  that  all  presbyteries  be  at  pains  to 
**  bring  aboikt  harmony  and  unanimity  in  congregations,  and  to 
*^  avoid  every  thing* that  may  excite  or  encourage  unreasonable  ex- 
^<  ceptions  in  people  against  a  worthy  person  that  may  be  proposed 
*^  to  be  their  minister,  in  the  present  situation  and  circumstances  of 
**  the  church,  ^0  as  none  be  intruded  into  such  parishes^  as  they 
"  regard  the  glory  of  God^  and  edification  of  the  body  of  ChristJ" 

This  is  a  very  serious  and  solemn  act  of  the  church,  not  to  be 
put  aside  in  the  easy  way  adopted  by  the  pursuers.  It  was  pro> 
posed  and  carried  through,  I  believe,  not  by  the  party  in  the 
church  who  were  most  adverse  to  the  law  of  patronage,  but  by  those 
who  were  most  desirous  of  supporting  it.  It  embodies  in  a  very 
striking  form  the  ancient  principle  of  the  church,  as  it  had  been 
held  at  all  times  ;  and  it  will  be  seen,  that  the  leading  part  of  the 
act  of  1834,  which  has  been  so  slightingly  treated,  is  nearly  in  the 
very  words  of  it. 

It  may  be,  that  there  were  men  in  the  church  who  were  not  very 
willing  to  give  the  principle  full  and  fair  effect;  though  I  can 
never  believe,  that  those  who  proposed  and  passed  such  an  act  were 
not  sincere  in  that  which  they  did  with  such  strong  solemnity.  But, 
in  point  of  fact,  it  was  acted  upon  to  a  very  considerable  extent 
The  acts  against  simony  in  1 753  and  1 759,  shew  it  in  the  clearest 
manner,  making  it  simony  equally  to  become  bound  for  money,  &c. 
'*  In  order  to  procure  the  presentation^  or  to  the  heritors  or  others 
**^  concerned^  in  order  to  obtain  a  concurrence  with  the  said 
^^  presentation,^  &c.  But  it  is  seen  also  conspicuously  in  the  vsri- 
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ous  cases,  in  which  the  presentee  was  actually  rejected  on  account  of 
the  unsuflBciency  of  the  call — in  the  cases  in  which  the  settlement  was 
delayed  on  that  account — ^and  even  in  the  very  numerous  cases,  in 
which  the  presbyteries  and  synods  rejected  the  presentee,  down  to  a 
late  date,  though  the  Assembly  on  the  merits  of  the  call  ultimately 
sustained  it. 

The  case  of  Mercer  in  1740  is  but  one  of  many  cases  in  which 
the  presentee  was  rejected.  But  that  is  a  very  clear  case.  He  was 
rejected  distinctly  on  the  ground  of  the  diMcuUies  in  the  calL  It 
could  not  be  at  all  on  any  difficulty  as  to  his  translation  from  Aber- 
dalgy,  in  the  presbytery  of  Perth,  where  he  was  previously  settled  ;  for 
if  that  had  been  the  objection,  it  must  have  originated  in  the 
presbytery  of  Perthy  not  in  the  presbytery  of  Edinburgh.  But 
the  case  is  not  single.  There  is  next  the  case  of  Manner 
in  1742,  in  which  the  Assembly  affirmed  the  sentence  of  the 
presbytery  reiiising  to  proceed  in  the  settlement,  in  respect  of 
the  insufficiency  of  the  call ;  next  the  case  of  Biggar^  in  which, 
in  the  successive  years  \^5\^  17^^»  ^^^^  ^l^^t  it  was  found 
not  expedient  to  proceed  in  the  settlement  on  the  same  ground ; 
the  case  of  Cromarty  in  1752,  in  which  *'  a  call  to  Mr.  Tho- 
**  mas  Sirason,  who  was  presented  by  Mr.  Urquhart  of  Mel- 
**  drum,  to  be  minister  of  Cromarty,  was  rejected ;''  then  there  is 
the  case  of  St.  Ninians  in  I768,  in  which  the  call  was  rejected ; 
find  the  case  of  Glendovan  in  I768,  in  which  also  it  was  re- 
jected, though  an  opportunity  was  still  given  to  the  presentee  to  ob- 
tain a  better  call  if  he  could.  These  are  but  examples,  of  what  I  am 
convinced  would  be  found  to  have  been  much  more  frequently  done, 
if  the  records  were  thoroughly  searched.  But  it  is  to  be  observed, 
that  a  vast  proportion  of  the  cases  of  this  kind  were  referred  to  the 
Commission  of  the  Assembly ;  and  there  being  no  printed  record 
of  their  proceedings,  we  only  see  the  results  where  they  come  back 
to  the  Assemibly. 

The  cases,  in  which  the  presbyteries  and  synods  rejected  the  call, 
are  too  numerous  to  be  particularly  referred  to.  They  continued  to 
do  so  till  at  least  so  late  as  1792 ;  and  «et;era/ such  cases  had  occur- 
red in  almost  every  Assembly.  Sometimes,  where  the  call  was  sus- 
tained by  the  Assembly,  it  was  only  by  a  very  narrow  majority — 
running  even  upon  one  vote  or  two — in  so  much  that,  in  one  case, 
I  observe  a  question  to  have  been  raised  by  Dr.  McQueen  on  the 
correctness  of  the  clerk^s  state  of  the  votes. 

In  addition  to  all  this,  we  have  the  act  of  Assembly  1782,  and 
the  fact  that,  in  obedience  to  that  act,  the  form  of  the  call  has  been 
in  viridi  observantia  till  the  present  day.  And  I  apprehend  it  to 
be  altogether  a  mistake  to  suppose,  that  it  was  on  any  principle 
against  the  legality  of  regarding  the  concurrence  of  the  people,  that 
the  course  of  decisions,  which  ultimately  brought  the  call  into  a 
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tute  of  iDeflBciency,  proceeded.   The  call  wu  considered  in  each  case 
upon  its  merits ;  and  one  decision  sustained  another,  till  at  last  it 
became  diflBcult  to  say,  what  would  be  too  little  to  satisfy  the  rulin 
majority  of  the  Assembly.     The  act  of  1782  shews,  that  they  dii 
not  proceed  on  any  such  principle  of  illegality. 

The  real  effect  of  the  decisions  is  to  shew  the  abuse  which  called 
for  a  remedy.  To  some  extent  it  was  admitted  by  those  who  op- 
posed the  overture  of  1833,  and  the  act  of  1834.  And  it  is  evi- 
dent, that,  when  the  sacredness  of  decisions  is  alluded  to, — though 
the  weight  of  them  cannot  be  so  great  in  the  General  Assembly, 
which  is  a  body  fluctuating  from  year  to  year,  and  of  a  very  po- 
pular character,  as  in  other  courts  of  justice, — the  legislative  powen 
of  the  church  are  not  sufficiently  attended  to.  It  was  precisely  be- 
cause of  that  course  of  decisions,  that  the  act  of  Assembly  was 
thought  necessary  ;  and,  in  point  of  fact,  in  the  last  case  which  oc- 
curred before  the  operation  of  that  act,  the  case  of  Dreghom,  the 
Assembly  did  f^ive  the  presentee  the  benefit  of  the  decisions,  though, 
if  I  recollect  right,  the  call  was  very  different  from  that  of  Mr. 
Young  in  Auchterardcr.  But  the  question  of  legislation  is  quite 
a  separate  matter,  as  roust  be  apparent  to  every  one  who  admits  the 
legislative  powers  of  the  Oeneral  Assembly.  The  act  passed  is  part- 
ly declaratory,  and  partly  regulating  or  enactive,  for  the  instruc- 
tion of  presbyteries  in  giving  effect  to  the  principle  or  law  declared. 

After  what  I  have  said,  it  seems  to  be  very  little  necessary  to  en* 
ter  more  into  the  question,  what  the  call  is.  It  is  in  vain  to  theo- 
rise about  it.  Things  may  be  described  by  that  name  which  are  of 
a  different  nature  ;  but  the  Jact  of  the  call  used  in  common  practice^ 
for  expressin)^  the  concurrence  or  approval  of  the  people,  ad- 
mits of  no  dispute.  It  has  been  said,  that  there  was  something 
extraordinary  in  the  form  used  by  the  presbytery  in  this  case.  I  am 
convinced  that  this  is  a  mistake,  and  must  suppose  that  the  presby- 
tery just  used  the  form  to  which  they  had  been  accustomed.  But 
take  the  form  from  Pardovan.  It  no  doubt  is  an  invitation ;  but  it 
clearly  imports  the  concurrence  of  the  people,  and  it  expressly  bears 
the  concurrence  of  the  presbytery  also.  But  it  is  surely  out  of  the 
question,  after  the  numerous  discussions  on  the  sufficiency  of  the 
call  or  concurrence  in  particular  cases,  to  doubt  what  the  real  nature 
f  it  is  and  has  been  for  at  least  a  century  past. 

The  defenders  have  been  asked  to  shew,  where  there  is  any  men- 
tion of  the  call  or  concurrence  in  any  act  of  Parliament.  I  hum- 
bly think,  that  in  substance  the  principle  of  the  consent  of 
the  people  is  in  almost  all  the  acts  of  Parliament,  and  very 
expressly  in  the  act  1600.  But  the  reason  why  it  does  not  ap- 
pear so  conspicuously  as  other  things  in  the  civil  statutes,  is  pre- 
cisely that  it  is  ecclesiastical  and  not  civil — a  part  of  the  process 
of  admission  and  ordination,  which  we  are  all  agreed  belongs  exclu- 
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sivelj  to  the  church.  To  make  this  a  difficulty,  therefore,  is  to  as- 
sume, that  it  required  a  special  enactment  to  legalize  every  one  step 
taken  in  that  process,  which  no  one  I  believe  does  maintain. 

I  have  now  arrived  at  the  end  of  this  long  deduction,  and  have 
endeavoured  to  explain  my  views  of  the  different  parts  of  it.  Ijet 
us  now  draw  them  all  together,  and  see  what  the  result  is. 

In  the  First  Book  of  Discipline,  we  have  the  first  germ  of  the 
constitution  of  the  Reformed  Presbyterian  Church.  It  declares  the 
principle  of  the  necessity  of  the  consent  of  the  people,  and  that  no 
man  be  intruded  contrary  to  it;  and  it  gives  a  right  of  election  to 
the  people,  if  exercised  within  a  limited  time. 

The  Second  Book  of  Discipline  is  most  express  in  declaring  the 
principle,  that  no  man  be  intruded  against  the  will  or  without  the 
consent  of  the  congregation — ^repeating  it  in  two  several  articles. 

That  Second  Book  of  Discipline  was  approved  of  in  the  General 
Assembly  1578,  and  then  presented  to  the  king,  and  is,  long  after, 
expressly  referred  to  in  the  act  of  Assembly  1736. 

Then  the  Conference  took  place,  and  these  two  articles  were  c*- 
pressly  agreed  to — while  the  articles  giving  the  right  of  election  to 
the  presbytery  and  excluding  lay-patronage,  were  not  agreed  to. 

After  the  statute  1592,  the  pnnciple  was  again  broadly  declared 
in  1596 ;  and  the  power  of  the  church  to  act  upon  it  was  put  into 
vigorous  operation,  in  various  rules  laid  down  for  the  guidance  of 
presbyteries  and  future  Assemblies. 

As  soon  as  presbytery  was  restored,  after  the  reign  of  episcopacy 
for  26  years,  it  was  again  distinctly  declared  by  the  Assembly  1638, 
**  that  there  be  a  respect  to  the  congregation,  that  no  person  be  in- 
*^  truded  in  any  office  of  the  kirk  contrary  to  the  will  of  the  eongre- 
**  gation."" 

This  point  is  in  the  strongest  form  reserved  by  the  Assembly 
1645,  in  accepting  the  Directory  of  the  Westminster  Assembly  in 
other  respects, — shewing  the  clear  interpretation  which  they  put  on  it. 

The  principle  is  explicitly  stated  in  the  act  of  the  estates  1649 ; 
and  the  act  of  Assembly  1649  gives  a  directory  calculated  effec- 
tually to  secure  it. 

And  it  is  once  more  announced  in  the  most  express  and  solemn 
terms  in  the  act  of  Assembly  l^36f  long  after  the  passing  of  the 
Act  of  Queen  Anne. 

These  are  all  direct  and  express  assertions  of  the  principle  in 
plain  words.  But  it  is  with  equal  force  and  effect,  that  all  the 
statutes,  both  of  the  legislature  and  of  the  church,  which  either  ex- 

Sress  or  imply  the  necessity  of  the  consent  of  the  people  to  the  in- 
uction  and  ordination  of  a  minister,  bear  at  once  on  the  truth  of 
the  principle,  and  on  the  power  of  the  Church  to  regulate  it. 

And  when  we  look  at  the  point  in  this  light,  we  have,  Jirst^  the 
Two  Books  of  Discipline,  declaring  in  express  terms  the  necessity 
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of  such  consent^* the  Asaeinbly  of  1578  necessarily  deckuriDg  the 
same  thing,  by  adopting  the  latter  as  the  law  of  the  Church — ^the 
Conference,  in  which  it  was  twice  repeated  as  an  agreed  point. 
Then  we  have,  secondly^  the  strong  implication  of  the  act  159'^) 
ratifying  the  act  15679  in  these  two  plain  points ;  1.  That  it  con- 
firmed the  Church  as  previously  established,  with  its  whole jtcrt^du:- 
tton  and  discipline ;  which  evidently  imported  a  ratification  of  that 
Second  Book  of  Discipline,  as  the  platform  on  which  the  Church 
stood,  except  those  articles  which  had  been  rejected  in  conference, 
and  superseded  by  the  nature  of  the  statutory  enactments :  and, 
2.  That  it  gave  full  authority  to  the  Church  Courts  ^*  to  put  order 
to  all  matters  ecclesiastical,"  and  by  ratifying  the  act  1581,  and 
through  it  the  act  15679  effectually  vested  every  question  in  the 
admission  of  ministers  in  the  presbytery,  and  made  the  judgment  of 
the  Assembly  Jinal  in  the  matter. 

Thirdly y  The  particular  provisions  of  the  act  of  Assembly  I5969 
in  regard  to  the  Jiiness  of  the  person  for  the  particular  place,  plain- 
ly prove,  that,  according  to  the  understood  construction  of  these  sta- 
tutes, the  Church  courts  were  the  sole  judges  of  that  matter,  and 
that  all  questions  of  the  kind,  whether  on  the  literary  and  moral 
qualifications  of  the  presentee,  or  on  any  other  ground,  must  lake 
end  in  the  General  Assembly. 

The  act  of  Assembly  1C3H,  confirming  the  rules  of  1596,  still  £ur- 
ther  shews  the  necessity  of  the  consent ;  being  very  express  in  its 
words  to  that  effect. 

^ifihlih  The  act  of  1645,  ratifying  the  Westminster  Directory, 
vindicates  very  emphatically  the  right  of  the  people  as  previously 
maintained. 

Then  sixthly ^  the  act  of  Assembly  1649  placed  the  necessity 
of  the  consent  of  the  body  of  the  congregation,  even  where  the  Kirk- 
session  nominated,  on  the  footing  of  a  negative  of  the  majority  be- 
ing conclusive,  unless  causeless  prejudice  was  positively  proved 
against  them. 

Seventhly^  the  act  1690,  23.  expressly  recognised  the  principle, 
even  where  the  heritors  and  elders  were  patrons,  that  the  approba- 
tion of  the  people  must  be  asked,  and  by  necessary  implication  rea- 
sonably obtained. 

Then,  eighthly,  by  the  practice  under  that  act,  previous  to  1713^, 
it  is  abundantly  clear,  that  the  matter  was  in  general  carried  much 
farther  than  that  principle  of  the  statute,  and  that,  in  very  many 
cases,  the  rUjhl  of  eiection  and  preseniaiion  by  the  heritors  and 
elders  was  laid'  aside,  and  a  direct  calling  by  them  and  the  heads 
of  families  substituted. 

Next  comes  the  remarkable  practice  after  the  statute  of  Queen 
Anne,  evincing  beyond  all  controversy  the  principle  of  the  church 
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at  least,  and  the  strong  sense  of  the  country,  that  it  was  deeply 
settled  in  the  belief  and  feelings  of  the  nation. 

Then  the  act  of  Assembly  1736  rivets  it  by  express  declaralioni 
repeated  in  the  face  of  all  the  land. 

The  acts  against  simony,  and  even  the  act  of  1 748,  again  au- 
thoritatively recognise  it. 

The  uniform  practice  of  requiring  the  conseniy  concurrence^  or 
caU  of  the  people,  in  order  to  warrant  induction  on  any  presenta- 
tion, goes  on  continually  : — Many  are  positively  rejected  for  want 
of  it, — still  many  more  are  rejected  by  the  presbyteries  and  sy- 
nods ;  and  in  another  numerous  class,  the  parishioners  dissenting 
try  their  fortune  by  appeal  against  the  judgments  of  the  inferior 
judicatories,  on  the  ground  of  their  having  granted  induction  against 
what  they  state  to  be,  inclinations  of  the  body  of  the  congregation. 
In  all  that  time,  no  one  dreams  of  making  the  question  of  refusal  to 
proceed,  on  the  ground  of  the  insufficiency  of  the  call,  the  subject 
of  any  legal  proceeding. 

In  17^2,  there  is  the  unanimous  declaration  of  the  Assembly, 
that  the  moderation  of  the  call  is  according  to  the  ''  immemorial 
practice^  of  the  church.  In  1790,  a  presbytery  is  cefisured  fot 
having  presumed  to  proceed  without  it.  And,  finally,  that  requi- 
site, in  the  very  solemn  terms  which  have  been  quoted,  has  con- 
tinued to  be  invariable  down  to  the  day  of  the  meeting  of  the  pres- 
bytery of  Auchterarder,  when  the  presentation  in  this  case  was 
sustained,  and  (he  day  for  moderating  in  the  call  was  appointed. 

And  while  these  points,  fixing  the  principle  of  the  call  or  con- 
currence of  the  people  has  been  from  time  immemorial^  and  till 
this  hour,  a  known  and  universally  admitted  element,  essential  in 
the  process  of  induction,  and  fixing  also  the  origin  and  ground  of 
it,  ^^  that  no  man  shall  be  intruded,^  &c.,  is  it  not  also  now  fully 
ascertained,  that  the  Established  Church  of  Scotland,  by  the  ses- 
sions, presbyteries,  synods,  and  General  Assemblies,  as  authorita- 
tively recognised,  not  merely  by  single  special  statutes,  but  by  the 
statutes  on  which  the  monarchy  of  these  kingdoms  rests^  has  the 
most  ample  powers  to  administer  justice,  and  to  pass  lawsj  in  all 
matters  ecclesiastical,  and  the  clearest  exclusive  jurisdiction  in  the 
admission,  trial,  ordination,  and  induction  of  all  ministers,  by  what- 
soever title  of  presentation  they  may  appear  before  them  ? 

Such  is  the  state  of  the  law  and  history  of  this  matter  in  the 
Church  of  Scotland,  as  I  have  learned  them.  And  such  is  the 
Church  of  Scotland  itself,  by  its  constitution,  and  its  existing  con- 
dition in  the  state. 

3.  These  views  prepare  us  for  considering  the  third  question 
which  I  mentioned  in  the  beginning, — viz.,  Whether  the  fact  of 
the  presbytery,  in  the  process  of  moderating  in  the  call,  having 
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taken  notice  of  tbe  dissents  of  the  majority  of  the  male  heads  tif 
families,  being  communicants,  and  having,  on  the  ground  of  thoae 
dissents,  rejected  the  presentee,  (supposing  that  this  were  compe- 
tently libelled),  renders  such  rejection  iliegaly  and  gives  juriadictioD 
to  this  Court  to  declare  it  to  be  so. 

It  appears  to  me  that  a  very  great  fallacy  has  crept  into  the  rea- 
soning on  this  point.  The  real  question  is,  whether  wkat  was 
done  by  the  presbytery  was  iliegai.  What  might  be  the  ground  on 
cause  of  their  doing  it,  is  wholly  foreign  to  any  /€^a/ question  which 
we  can  consider.  Assuredly,  the  pursuers  are  not  entitled  to  treat 
the  matter  otherwise,  having  laid  their  case  distinctly  upon  this 
footing  in  the  summons.     But,  at  any  rate,  I  conceive  it  to  be  a 

Eoint  which  will  admit  of  no  doubt  whatever,  that  if  the  pre^jyterg 
ad  power,  acting  in  their  proper  sphere  in  the  process  of  tbe  ad- 
mission of  a  minister,  and  particularly  in  the  moderation  of  the  call, 
to  do  the  thing  which  alone  the  summons  says  they  did  in  this 
case,  in  the  same  way  as  they  might  have  done  it,  in  the  case  of 
Mercer,  St.  Ninian^s,  or  any  of  the  other  cases,  it  must  be  per- 
fectly clear,  that  it  is  purely  an  ecclesiastical  matter,  and  that  tbe 
General  Assembly,  proceeding  according  to  their  own  rulesy  had 
power  to  pass  an  act  of  Assembly  for  the  instruction  of  the  predjy- 
teries  in  that  part  of  their  ecclesiastical  duty. 

The  question,  therefore,  never  can  be  any  thing  else  in  this  Court, 
but  whether  the  act  of  the  presbytery  was  ultra  vires  of  them,  as 
being  in  violation  of  civil  rights,  and  on  that  ground  cognizable  in 
this  Court. 

The  previous  course  of  the  decisions  of  the  General  Assembly  aa 
the  nature  and  effect  of  the  call  in  particular  cases  is,  in  my  opi- 
nion, altogether  irrelevant,  when  founded  on  in  support  of  the  pur- 
suers^ plea.  Or  rather,  I  should  say,  that  to  refer  to  it  in  reality 
shuts  the  door  of  this  Court  against  any  discussion  on  the  subject. 
I  understand,  indeed,  that  at  least  some  of  your  Lordships,  from 
whom  I  have  the  misfortune  to  differ,  hold  decidedly,  that  the  ques- 
tion as  to  the  amount  of  concurrence  required  always  did  belong  to 
the  church  courts.  The  decisions  just  prove  that  it  is  a  matter 
ecclesiasticah  The  question,  whether  any  General  Assembly  would 
have  held  it  competent,  just,  or  expedient,  to  depart  from  that 
course  of  decisions,  in  a  parricular  case,  without  first  making  a  de- 
claratory and  regulating  act,  is  manifestly  an  ecclesiastical  question 
also.  For  it  is  new  to  me  that,  where  any  court  of  independent 
jurisdiction  has  in  its  own  proper  sphere  pronounced  certain  judg- 
ments, the  eflect  of  such  decisions,  as  precedents  for  any  particular 
case,  can  come  under  the  cognizance  of  any  other  courts  except  a 
court  to  whose  review  their  sentences  are  exposed;  or  that  any 
such  point  can  form  an  element  for  considerarion,  in  the  attempt  to 
try  a  case  of  that  nature  in  another  court  having  no  such  power  of 
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review.  If  the  presbytery  were  bound  to  follow  the  precedents,  it 
was  only  by  their  allegiance  and  subordination  to  the  General  As- 
sembly ;  and  if  they  thought  that  the  precedents  did  not  apply,  or 
ought  not  to  decide  the  case,  no  (^htr  power  could  correct  their 
judgment  in  that  point  but  the  General  Assembly  itself. 

But  it  must  be  obvious,  that  the  very  reason  for  passing  any  act 
of  Assembly  was  precisely,  because  these  decisions  would  have  rendered 
it  difficult  and  might  have  presented  an  appearance  of  injustice,  if, 
in  trying  the  merits  of  the  call  in  a  particular  case,  a  different 
principle  had  been  acted  on.  But  is  it  a  new  thing  in  jurisdiction, 
that  it  may  not  be  thought  expedient  to  depart  from  a  series  rerum 
judicatarum^  and  yet  the  court,  if  it  has  power,  or  the  proper  legis^ 
latioe  body^  may  declare,  that  in  future  the  courts  shall  be  guided 
by  different  rules,  held  to  be  more  consonant  to  the  true  principles 
of  the  law  Even  this  Court  has  often  done  so.  Nay,  you  have 
not  hesitated,  when  you  thought  justice  required  it,  to  depart  from 
l€mg  trains  o^  decisions^  and  at  once  to  decide  the  very  reverse  of 
them  in  particular  cases.  The  House  of  Lords,  and,  I  believe,  all 
the  English  Courts,  have  often  done  the  same. 

But  the  General  Assembly  is  a  body  of  quite  another  character 
from  any  court  which  has  merely  the  powers  of  a  court  of  justice. 
It  not  only  can  decide  judicially  the  cases  which  come  before  it, 
but  it  has  power  to  pass  lawsj  from  time  to  time,  on  all  the  subjects 
which  belong  to  its  oton  jurisdiction  and  that  of  the  presbyteries ; 
and  to  deny  this  is,  with  submission,  to  remove  one  of  the  essen- 
tial foundations  of  the  constitution.  If  they  should  depart  from  the 
principle  of  decisions,  simply,  other  men  may  think  they  do  wrong ; 
although  the  judgments  of  single  Assemblies  in  particular  cases 
never  can  be  of  the  same  weight  as  decisions  in  other  courts  of  ju- 
dicature. But  whatever  they  do  in  the  matter^  whether  by  judg- 
ment, or  by  the  effect  of  declaratory  and  regulating  acts  defuturo, 
the  matter  itseifmust  retain  the  same  character  of  an  ecclesiastical 
question^  which  it  had  the  first  day  that  the  same  question  was 
presented  to  the  Assembly  ror  judgment. 

But  return  to  the  point  as  it  is  stated  in  the  summons ;  and  take  it, 
that  the  thing  done  by  the  presbytery^  and  here  complained  of,  was 
simply  their  act.  Take  it,  that  the  same  thing  had  been  done 
before  the  act  1834.  Is  there  any  illegality  in  it  which  can  bring 
it  under  the  review  of  this  Court  ? 

I  assume,  that  the  power  of  admission^  collation^  and  ordina^ 
turn,  and  the  entire  power  of  judging  of  all  questions  of  qualifica- 
tion and  fitness,  belong  exclusively  to  the  chureh  courts.  They  are 
called  to  the  solemn  duty  of  ordaining  a  man  to  be  a  minister  of 
the  gospel  in  the  Church  of  Scotland — to  form  the  pastoral  relation 
between  him  and  the  people  of  the  parish— and  to  invest  him  with 
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the  sacred  character,  by  which,  before  God  and  man,  he  may  ad- 
minister the  sacraments,  and  in  all  things  discharge  the  duties  of  a 
faithful  minister  among  that  people  ;  and  those  of  your  Lordshigs 
who  may  have  witnessed  that  ceremony  will  know,  that  it  is  no 
civil  process,  but  a  religious  solemnity  of  the  most  impressive 
character. 

I  assume,  also,  that  the  moderation  of  a  call  by  the  people,  fol- 
lowing  the  sustaining  the  presentation,  is  according  to  the  imme- 
morial and  constitutional  practice  of  the  church.  And  if  this  is  a 
reality^  or  ought  to  be  so,  then  it  is  the  duty^  but  at  any  rate  it  is 
the  rights  and  within  the  power  of  the  presbytery,  to  consider 
whether  there  is  a  sufficient  concurrence — whether  there  is  such  a 
concurrence,  as  to  indicate  that  the  settlement  is  with  a  reasonable 
consent  of  the  people.  If  they  find  it  to  be  clearly  otherwise,  that 
there  is  in  fact  no  concurrence,  but  on  the  contrary,  the  strongest 
possible  state  of  dissent,  it  becomes  most  manifestly  a  case  of  iniru- 
sion^  contrary  to  the  law  of  the  church  ;  and  it  is  then  their  right 
and  their  duty  to  reject  the  presentee,  as  being  insufficient — unfit — 
ufiqualijied^  for  being  a  useful  minister  in  that  parish. 

But,  while  it  is  by  some  at  least  admitted,  that  the  church  courts 
can  alone  judge  of  the  sufiiciency  of  the  concurrence,  it  is  said,  that 
the  proceeding  here  is  illegal,  because  it  proceeded  on  a  veto  by  the 
parishioners.  Veto  is  a  mere  word,  and  does  not  alter  the  nature  of 
the  thing.  Lord  Fullerton  clearly  shewed,  that  the  absence  of 
concurrence  J  on  which  so  many  presentees  were  formerly  rejected, 
is  just  as  much  a  veto  as  a  majority  of  dissentients  can  be.  In 
fact,  it  is  a  much  more  rigorous  veto.  Many  men  will  not  for- 
mally concur  in  the  call  of  a  particular  man,  who  would  by  no 
means  enter  a  positive  dissent^  or  take  the  solemn  declaration  which 
may  be  required  of  them.  The  presentee,  therefore,  has  the  ad- 
vantage, by  the  rule  on  which  the  presbytery  acted,  of  having 
silence  construed  into  concurrence^  and  all  held  to  concur  who  do 
not  dissent. 

But  there  is  an  assumption  of  some  novelty  in  this,  which  has 
no  foundation.  In  considering  the  question  as  to  the  sufficiency 
of  the  call,  the  church  courts  did  always  take  into  view  the  number 
of  dissentients  who  objected  to  it.  There  were  generally  many  of 
them  appearing  at  the  bar  ;  and  there  never  was  such  a  case  tried, 
in  which  long  lists  of  the  dissentients  were  not  laid  before  the 
presbytery  and  the  Assembly.  It  was  so  in  the  very  last  case  of 
the  kind  which  has  occurred,  previous  to  the  operation  of  the  act  of 
Assembly,  that  of  Dreghorn. 

Now,  if  the  presbytery  had  a  right  to  consider  the  state  of  the 
call,  it  was  assuredly  within  their  province  to  consider  the  dissents 
in  relation  to  it.     It  was  an  ordinary  part  of  the  proceeding  in 


1.0BD  MONCREIPf's  SPE£CH.  347 

moderatini^  in  the  call,  and  is  not  at  all  altered  by  the  fact,  tbat 
they  may  nave  had  an  instruction  on  the  subject  by  the  General  As- 
sembly, which  might  disembarrass  them  from  the  effect  of  the  deci- 
sions of  former  Assemblies  in  particular  cases.  And  is  it  not  obvious, 
that,  when  this  was  the  duty  they  were  so  engaged  in,  it  is  no  an- 
swer, in  the  point  of  legality,  to  say,  that  this  interferes  with  the  ex- 
ercise of  the  right  of  patronage  P  That  argument  assumes  incorrectly, 
that  the  right  of  patronage  is  absolute,  and  not  a  limited  trust,  subject 
to  the  conditions  belonging  to  it.  The  exclusive  right  of  the 
church  courts  to  judge  of  the  presentee'^s  qualifications^  even  as  the 
pursuers  unwarrantably  would  circumscribe  that  right,  equally 
limits  it.  But  If  the  premises  1  have  endeavoured  to  fix  are  right,  this 
necessity  of  a  call  being  moderated,  and  of  the  existence  of  the  con- 
sent being  found  by  the  presbytery,  is  as  much  a  condition  as  in 
the  other  case,  which  has  at  all  times  attached  to  the  rights  of  pa- 
tronage, and  which,  if  it  cannot  be  satisfied,  renders  the  presentee  unfit 
Jot  that  parish^  though  the  validity  of  the  presentation  itself  is  not 
-disputed.  And  of  this  matter  the  presbytery,  equally  by  the  civil 
statutes,  and  by  the  laws  of  the  church,  are  the  sole  judges. 

I  have  already  shewn,  that,  in  this  case,  the  process  of  the  mo- 
deration of  the  call  was  not  otherwise  completed,  except  by  the  rejec- 
tion of  the  presentee,  which  was  the  completion  of  it.  But  if  you 
are  to  set  that  aside,  the  process  must  of  necessity  be  resumed,  where 
it  stood  before  that  judgment  was  pronounced,  or  before  the  dis- 
sents were  received.  Those  of  your  Lordships  who  think,  that,  af- 
ter the  moderation  of  the  call  has  existed  for  ages,  this  Court  can, 
by  its  own  authority,  abolish  it,  though  wholly  an  ecclesiastical  pro- 
ceeding, may  see  no  difficulty  in  this  point :  But  you  will  have  to 
consider  well,  whether  you  can  do  so,  upon  a  summons  and  record, 
which  do  not  raise  that  question  at  all.  Those  of  your  Lordships, 
however,  whom  I  understand  still  to  hold  that  the  moderation  of 
the  call  cannot  be  dispensed  with,  must,  I  humbly  submit,  see  very 
great  difficulty  in  dealing  with  that  which  is  so  plainly  ecclesiasti- 
cal matter^  and  which  ever  was  judged  of  by  the  church-courts  ex- 
clusively ;  and  still  greater,  in  either  deciding  any  thing  which  may 
indirectly  supersede  it,  or  giving  any  judgment  in  relation  to  it  on 
the  summons  in  this  action. 

With  these  views  before  us,  I  would  turn  back  for  a  few  minutes 
to  the  proper  question  of  jurisdiction.  The  idea  of  collision  be- 
tween two  such  jurisdictions  as  that  of  the  General  Assemblies  and 
Presbyteries  of  the  church,  and  this  Court,  is  of  the  most  serious 
and  alarming  nature.  If  it  has  arisen,  there  is  no  help  for  it.  But 
the  question  is,  whether  it  has  arisen  or  not.  If  what  has  been  done 
by  the  Presbytery  of  Auchterarder  is'  of  the  nature  which  I  have 
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taken  it  to  be,  it  cannot  be  changed  bv  a  name,  or  by  saying,  that 
it  is  interposing  something  between  the  sustaining  of  the  presenta- 
tion and  the  trial  of  the  presentee.     The  moderation  of  the  coil 
must  be,  and  always  is,  so  interposed.     Nor  can  it  be  altered  by 
8a]^ng,  that  the  taking  of  dissents  assumes  part  of  the  right  of  ap- 
pointment.    If  the  members  of  the  congregation  are  cafied  on  to 
Sive  their  consent,  or  concurrence^  they  must  judge  whether  they  will 
o  so  or  not ;  and  so  the  moderation  of  the  call  always  implies  snch 
an  assumption,  if  there  were  any  correctness  in  the  idea.     But  it 
is  truly  a  fallacy.     The  effect  of  dissents,  or  of  the  want  of  concur- 
rence, is  but  negative ;  and  surely  every  one  knows  the  practical 
difference  between  the  power  of  selection^  and  a  negative  power  of 
objecting.     All  experience  proves,  that  it  never  does  lead  to  the  in- 
ference so  hastily  arawn  from  it     It  never  did  in  other  cases.    The 
experience  under  this  act,  even  in  the  first  years  of  its  operation,  has 
falsified  it  even  in  the  very  few. instances,  m  which  the  first  presen- 
tee of  the  patron  has  been  rejected ;  There  is  not  one  instance  of  the 
dissentients  holding  out  for  any  particular  individual.     Elqually  ir- 
relevant and  inconclusive  is  it  to  say,  that  it  is  delegating  the  power 
of  judging  of  the  presentee^s  qualifications  to  another.     This  is  again 
impeaching  the  moderation  of  the  call.     But  it  is  irrelevant  other- 
wise.    No  law  of  the  state  hinders  the  presbytery  from  taking  what 
assistance  they  please  from  others,  in  forming  their  judgment  of  the 
presentee^s  fitness  for  the  parish.     They  are  the  sole  judges  of  that 
matter.     They  take  such  aid,  when  they  accept  of  the  license,  and 
require  it  as  indispensible.     They  are  compelled  to  do  so,  by  the 
laws  of  the  church  alone^  when  they  yield  to  the  resolution  of  another 
presbytery  not  to  loose  a  minister  already  in  a  parochial  charge. 

Although,  therefore,  forms  of  speech  may  be  used,  which  tend  to 
disguise  it,  to  my  mind  it  is  apparent,  that  we  are  at  present  sim- 
ply required  to  consider  the  common  case  of  a  call  refected  bg  a  pres- 
tfgtery  for  insufficiency.  If  there  is  any  difference  in  the  actual  case, 
it  is  a  difference  against  the  pursuers,  that  the  presbytery  have  acted 
in  conformity  to  the  instructions  of  a  standing  law  of  the  church. 
No  such  proceeding  ever  was  attempted  in  any  of  the  numerous 
cases  of  the  same  kind,  which  have  been  discussed  and  disposed  of 
in  the  church-courts,  in  the  course  of  a  century  now  elapsed. 

But,  in  the  cases  now  before  the  Court,  you  have  not  only  the 
proceedings  of  an  independent  court  of  justice,  from  which,  in  its 
own  department,  no  appeal  lies  to  your  Lordships  ;  but  the  act  of 
an  independent  legislative  body,  declaring  the  law  In  a  matter  ex- 
pressly committed  to  it  by  all  the  statutes^  the  qualification,  induc- 
tion, collation,  and  ordination  of  ministers.  It  is  easy  to  put  ex- 
treme cases,  and  to  suppose,  what  I  never  heard  maintained,  that 
the  Assembly  should  assume  the  power  of  acting  and  judging  in 
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matters  plainly  of  civ<7  right,  and  defend  their  proceeding  on  the  mere 
ground  that  it  was  done  in  the  General  Assetnbly.  There  is  no  such 
case  here.  I  am  persuaded  there  never  will  be  such  a  case.  No  such 
thing  has  been  said  in  this  cause,  that  I  am  aware  of.  The  As* 
sembly  and  the  Presbytery  were  here  acting  and  judging  in  that 
in  which  they  have  judged,  and  passed  laws,  for  ages  bygone — the 
admission  of  ministers  into  that  church,  all  whose  ecclesiastical  in- 
terests are  committed  to  them ;  and,  until  it  shall  be  determined, 
that  the  ordination  of  a  minister  to  preach  the  gospel  and  adminis- 
ter the  sacraments,  is  an  act  oi  civil  jurisdiction,  I  must  continue 
in  the  belief,  with  all  possible  deference,  that  such  extreme  cases 
have  no  bearing  on  the  question,  and  that  both  the  Presbytery  and 
the  Assembly  were  strictly  within  their  ecclesiastical  functions,  in 
all  that  even  in  argument  they  are  alleged  to  have  done. 

An  illustration  has  been  drawn  from  the  jurisdiction  assumed 
by  the  Court  of  Queen'^s  Bench  in  cases  of  libel,  defended  on  the 

f  round  that  the  party  acted  under  the  protection  of  the  privilege  of 
Parliament.  To  my  mind,  there  is  no  analogy  between  that  case 
and  the  present.  A  civil  wrong  is  alleged  to  have  been  done  by  an 
individual  subject,  not  in  Parliament^  but  before  the  public.  He 
merely  defends  himself  by  saying  that  he  acted  by  orders,  and  that  the 
House  of  Commons  or  Lords  hold  that  they  have  a  certain  privilege. 
Must  not  the  Court,  in  trying  such  a  case,  inquire  whether  there  is 
such  a  privilege  ?  But  here  is  the  judicial  proceeding  of  an  inde- 
pendent court  in  its  own  duty  ;  and  all  you  can  say  is,  that  they 
nave  adjudged  tvrong^  and  that,  consequently^  as  in  many  other 
cases  which  it  is  admitted  this  Court  could  not  touch,  a  party  suf- 
fers, not  a  wrong  which  you  cannot  assume  and  cannot  competently 
judge  of,  but  a  loss^  which  is  the  necessary  result  of  the  adjudication 
of  the  competent  court.  If  it  were  admitted  to  be  matter  of  qua* 
lification,  I  suppose  no  one  would  apply  the  illustration.  Yet  the 
point  of  jurisdiction  is  really  the  same. 

I  know  nothing  of  the  rules  which  would  govern  such  cases  in  Eng- 
land. But  I  do  know,  that  there  are  great  and  essential  differences  m 
the  constitution  of  the  two  Churches,  and  in  the  powers  of  the  courts 
of  law,  arising  from  the  positive  statutes  which  affect  them, — and  from 
the  principle*  that  the  King  is  the  Head  of  the  Church  of  England, 
not  simply  as  claiming  the  subjection  of  all  men  to  him  as  the  so- 
vereign and  chief  magistrate  under  the  laws,  but  as  spiritually  the 
Head  of  the  Churchy  and  forming  a  component  part  of  it ;  where- 
by it  may  be,  that  many  things  are  competent  to  be  brought  into 
the  Queen's  Court  there,  which  never  could  be  attempted  to  be 
brought  into  this  Court.  Yet,  professing  to  have  no  knowledge  on 
this  subject,  I  do  believe  that  we  cannot  have  any  correct  under- 
standing  of  it. 
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I  have  had  in  mj  mind  many  illustrations  of  the  question  of  ju- 
risdiction.  I  shall  now  mention  only  on«,  as  the  subject  of  it  wa» 
already  alluded  to  by  your  Lordship.  I  am  aware  of  the  discus- 
sion which  took  place  in  the  Oeneral  Assembly,  on  the  subject  of 
the  union  o^  professorships  with  pastoral  charges  in  the  town  pa- 
rishes. But,  long  before  that  discussion,  the  act  of  the  General 
Assembly  in  regard  to  such  pluralities  where  the  parishes  were  at 
a  certain  distance  in  the  country,  had  been  rnoved^  carried,  atid 
transmitted  to  presbyteries  in  1816,  and  ultimately  passed  into  a 
standing  law^  by  Principal  Hill,  in  1817*  He,  at  least,  was  not 
a  person  likely  to  stretch  the  power  of  the  Church  in  such  a  point. 
Yet  the  law  so  passed  by  him  has  now  been  in  indisputed  force  for 
twenty-one  years. 

My  Lord,  I  draw  near  to  a  closa.  But  I  must  advert  to  the 
decisions  quoted.  If  there  be  any  one  thing  clear  in  this  cause,  I 
think  it  is  clear,  that  the  pursuers  have  entirely  failed  to  produce  a 
single  case,  which  gives  the  least  sanction  to  the  plea  o{ jurisdiction 
here  maintained  by  them. 

The^rst  is  the  case  of  Auchtermuchty,  Mr,  Moncreiff  viSLS  pre^ 
senied.  The  presbytery  de  piano  rejected  the  presentation  altoge- 
ther. They  did  not  receive  it,  and  then  appoint  the  moderation  of  a 
call  to  the  person  presented ;  but  at  once  rejected  the  presentation 
itself,  and  appointed  a  call  at  large,  i.  e.  an  election.  The  pi^- 
bytery  did  this,  while  the  sLv  months  from  the  vacancy  were  still 
running.  And,  on  the  moderation  of  a  call  at  large,  a  call  being 
given  to  Maxton,  he  was  tried,  ordained,  and  inducted. 

Mr.  Moncreiff  had  appealed  to  the  synod,  who  reversed  the  pro- 
ceedings of  the  presbytery,  and  very  improperly  ordered  him  to  be 
ordained  in  the  face  of  an  appeal  to  the  Assembly.  This  was  re- 
versed and  recalled  by  the  Assembly.  In  the  meantime,  Mr.  Mon- 
creiflf*  had  applied  to  this  Court,  and  got,  not  an  interdict,  as  Lord 
Mackenzie  supposes,  but  a  mere  sist  on  a  bill  of  advocation,  in  itself 
found,  as  it  plainly  was,  to  be  incompetent.  Notwithstanding  that 
Maxton  was  settled ;  and  there  were  proceedings  in  consequence. 

Hence  the  question  arose,  in  a  different  form  of  process,  not  as 
to  Maxton's  right  as  minister  of  the  parish  quoad  spiritualia^  and 
not  on  any  attempt  by  Moncrexff  to  make  himself  the  minister: 
No  such  question  was  for  a  moment  thought  of.  The  patron 
merely  claimed  a  right  to  retain  the  stipend  ;  and  the  presbytery  was 
not  a  party :  No  attempt  was  made  to  try  the  question  of  stipend 
with  the  presbytery. 

It  is  manifest,  that  this  is  no  authority  for  the  present  case.  It 
was  a  mere  question  on  the  civil  right.  This  appears  clearly,  be- 
cause, (1.)  There  was  a  discussion  as  to  the  validity  of  the  presen- 
tation ;  (2.)  The  presentation  had  been  entirely  rejected  at  first. 
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and  a  call  at  large  ordered  while  the  six  months  were  running ; 
(3.)  Then  the  conclusions  of  the  summons  were  for  the  stipend 
only^  and  not  against  the  Presbytery;  and,  (4.)  Nothing  else  was 
done  but  the  giving  judgment  on  this  point. 

It  was  very  natural,  that  Maxton  should  plead  on  the  want  of  con- 
currence, and  on  the  effect  of  the  ordination,  in  order  to  try  to  bring 
thecase  to  that  point.  He  had  nothing  else  to  say,  if  the  presentation 
was  good.  But  the  case  was  that  of  a  distinct  refusal  by  the  presby- 
tmry  to  ad  at  all  on  the  presentation^  and  so  it  opened  precisely  the 
right  to  retain  the  stipend. 

The  next  case  is  that  of  Dunse^  which  I  think  a  very  clear  case 
for  the  defenders.  The  patron  had  presented.  The  presbytery  assum^ 
ing  that  it  was  too  late,  presented  jure  devoluto.  The  Court  enter- 
tained only  the  questions  as  to  the  validity  of  the  presentation^  and 
whether  the  patron  had  presented  in  time,  or  the  Jus  devolutum  had 
fallen.  But  in  attempting  to  raise  the  last  plea,  there  was  an  ex^ 
press  conclusion  on  the  pointy  very  difierent  from  the  summons  in 
this  case. 

The  Court  expressly  refused,  1.  To  declare  any  thing  against  the 
presbytery  as  to  stipend ;  and,  2.  To  meddle  with  the  conclusion  to 
discharge  the  presbytery  from  settling  another  man.  For  Lord  Mon- 
boddosaysin  his  Report,  "  There  were  two  conclusions  in  thesum- 
"  mons  which  the  Lords  did  not  meddle  with.  The  one  was,  that 
**  the  stipend  did  belong  to  the  patron  till  the  presentee  was  settled. 
*<  This  the  Lords  did  not  think  competent  to  be  declared  against 
**  the  Presbytery^  who  never  could  have  any  right  to  the  stipend. 
**  The  other  was,  that  the  presbytery  ou^A^  to  be  discharged  to  mo- 
*<  derate  a  call  at  large,  or  settle  any  other  man^  because  this  was 
*'  interfering  with  the  power  of  ordination^  and  the  internal 
"  policy  of  the  church,  with  whi^ch  the  Lords  thought  they  had 
"  nothing  to  do.""  But,  in  attempting  to  raise  the  plea,  there  was 
an  express  conclusion  on  the  point,  very  difierent  from  the  summons 
in  this  case. 

I  do  not  well  understand  what  is  meant,  when  it  is  said,  that  this 
is  only  the  statement  of  Lord  M onboddo,  and  that  it  is  not  in  Fal- 
coner's Report.  It  is  just  Lord  Monboddo's  Report  of  the  case ; 
and  I  know  not  why  faith  shall  not  b^  given  to  it,  as  well  as  to  any 
other  report  by  a  person  of  eminence  in  the  law.  There  is  nothing 
in  Falconer'*s  Report  to  contradict  it ;  only  he  does  not  mention  po- 
sitively  that  the  Court  declined  to  meddle  with  these  points.  The 
conclusions  of  the  summons,  and  the  only  thing  done,  shew  that 
Monboddo  mv^t  be  right.  But  I  own  I  was  much  surprised  at  the 
objection  ;  for  I  always  heard,  in  my  younger  days,  from  the  older 
lawyers  on  this  bench,  that  Falconer  was  the  very  worst  of  our  re- 
porters.    Why  Monboddo,  a  judge,  and  a  very  eminent  man,  when 
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he  sapplied  his  defects,  should  be  rejected,  anj  more  than  EUchies 
or  any  other,  I  know  not. 

Even  the  judgment  itself  was  reversed^  because  the  preAytery  wom 
held  not  to  be  the  proper  party ^  and  the  precise  point  of  the  juriedUe- 
tian  was  expressly  reserved  in  the  judgment  of  the  House  of  Ixnds. 
How  can  you  in  the  present  case  sustain  the  jurisdiction  SLgjsmsX  the 
presbytery^  not  in  any  question  about  the  presentation^  for  no  sudi 
question  exists,  but  in  the  clear  process  o(  admission  belonging  to  the 
church  alone,  and  with  no  conclusion  as  to  the  jus  devolulum^  and 
no  record  about  it  ?  That  case  seems  to  me  to  be  a  clear  authority 
for  the  precise  point,  that  you  cannot  try  the  question  even  oS  the 
stipend  with  (he  presbytery. 

The  neoft  case  mentioned  is  that  of  Cuirass.  It  was  a  case  of 
disputed  patronage ;  for  the  town  of  Culross  claimed  a  right  ci 
election,  A  person  different  from  the  presentee  was  settled  by  the 
presl^ttry^  in  the /ace  of  an  appeal  to  the  Assembly.  But  the  Cooit 
merely  found  the  patron  entitled  to  retain  the  stipend. 

The  fourth  case  is  that  of  Lanark-  Here  there  were  disputed  pre- 
sentations. Dr.  Dick  was  settled ;  but  it  turned  out,  that  he  was 
so  by  the  wrong  presentation.  The  question  raised  was  about  the 
stipend  only.  It  was  very  much  doubted.  The  Court  decided 
against  the  jurisdiction  ^  and  for  Dr.  Dick. 

That  case  is  evidently  no  authority  for  the  present.  Thd^  was 
no  attempt  to  inter/ere  with  the  proper  powers  of  the  church  ;  and 
in  fact  the  right  to  the  church,  the  manse,  and  the  glebe,  were  after- 
wards determined  in  favour  of  Dr.  Dick,  who  possessed  them  till 
he  came  to  Edinburgh. 

These  two  cases  just  determined  with  difficulty ^  that,  if  the  pres- 
bytery mistake  where  the  right  t^,  the  party  found  to  be  patron 
may  retain  the  stipend^  though  another  than  the  presentee  becomes 
the  minister.  They  give  no  right  whatever  to  the  presentee^  and 
are  quite  the  reverse  of  holding,  that,  where  a  presentation  is  sus- 
tainedi  this  Court  can  interfere  with  the  ecclesiastical  proceedings 
of  the  church  in  the  ecclesiastical  duty  of  induction. 

In  the  case  of  KUtarlity^  the  question  was.  Whether  a  presenta- 
tion was  good  or  not.  The  action  was  merely  found  competent  as 
to  that.  There  was  no  party  wUh  a  title  disputing  it ;  and  so  the 
Court  found.  But  it  was  an  attempt  to  impugn  the  judgment  of 
the  presbytery  sustaining  the  presentation,  on  a  ground  dearly  civiL 

The  cases  upon  the  jus  devolidum  all  turn  on  questions  of  civil 
right.  That  of  Lord  Dundas  was  clearly  so ;  the  question  being 
expressly  raised  by  the  summons,  whether  the  jus  devolutum  had 
fallen  or  not.  But  it  is  to  be  observed,  that,  though  the  summons 
in  that  case  contained  other  matter,  the  Court  again  refused  to 
meddle  with  any  thing  but  the  question,  whether  the  patron  had 
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presented  in  im  tiine,  or  th€  /us  dewhOum  had  iallen.  Na  sudi 
question  is  here  raised  in  any  competent  form.  The  six  months 
were  still  rannbg  at  the  date  q£  the  action.  There  is  no  condusion 
to  attempt  to  try  the  queetion  as  to  the  ultimate  result,  if  the  patron 
should  not  present  in  time ;  and  the  presbyt^iy  have  done  nothing* 
It  seem*  to  be  quite  incompe^nt  to  cbltnge  the  qas^  by  the  lapse 
of  time  since  the  action  was  raiaed. 

I  have  now  delivered  my  humble  judgment : — 

1.  That  the  summons,  as  it  is  libelled,  is  incompetent  in  ita 
form,  and  nugatory  as  leading  to  no  result  against  this  presbytery, 
and  altogether  involved  in  ecelesiastieal  matter  aknie,  with  which 
this  Court  cannot  competently  deal. 

2.  ^  That  the  summons,  defences,  and  record  together,  raise  no  quea- 
lion  in  a  competent  form,  relative  to  the  act  of  Assembly  1834, 
-—the  moderation  of  the  call^  or  tbe/u«  devolutum.  I  am  not  un- 
aware, as  I  before  stated,  that,  in  the  answers  for  the  defenders,  they 
have  stated  narrativey  that  the  presbytery  acted  in  obedience  to  an 
act  of  Assembly.  Their  counsel  perhaps  necessarily  did  so.  But  their 
defence  is  on  the  want  of  jurisdiction  simply,  in  regard  to  the  oc^  q^ 
the  presbytery  in  rejectbg  the  presentee  in  respect  of  what  is  called  a 
veto  of  the  parishioners,  as  alleged  in  the  summons  and  condescendence. 
And  I  find  no  plea  in  law  for  the  pursuers,  which  goes  beyond  that 
point,  or  which  at  all  touches  the  legality  ox  illegality  otany  act  of  the 
General  Assembly.  That  there  is  no  record  on  the  moderation  of  the 
call  as  illegal,  and  no  question  raised  as  to  the  jW  devoluiumj  is  ap- 

Sarent ;  And  I  would  just  appeal  to  your  Lordships,  whether,  for  the 
iscussion  of  any  of  these  questions,  as  they  have  been  argued,  we 
had  not  a  right  to  expect  a  very  different  summons  and  record  from 
the  pursuers,  who  profess  that  they  meant  to  try  them,  from  those 
which  they  have  presented  to  us. 

3.  I  have  stated  the  grounds,  on  which  I  am  humbly  of  opinion, 
that,  so  far  as  the  question  is  before  us,  the  presbytery  were  acting 
entirely  within  the  powers  vested  in  them  by  law  in  all  that  they 
have  done, — that  they  have  dealt  with  nothing  which  is  not  strictly 
ecclesiastical, — and  that,  in  so  doing,  however  incompetent  I  may 
think  the  inquiry,  they  have  acted  in  conformity  to  all  the  laws  and 
principles  of  their  own  constitution. 

And,  finally,  4.  I  have  explained  the  reasons  for  which  I  think, 
that,  even  though  we  had  a  proper  summons  and  record,  this  Court 
has  no  jurisdiction  to  try  any  one  of  the  questions  attempted  to  be 
raised  in  this  cause. 

I  am  happy  now  to  relieve  your  Lordships  from  the  pain  and  in- 
convenience of  listening  to  so  tedious  an  exposition  of  my  opinion 
on  this  case.  Something  has  been  said  of  the  possible  consequences 
VOL.  II.  2  2  b 
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oFanj  judgment  which  your  Lordships  may  pnmounoe.  On  that 
subject  I  shall  not  say  a  word,  and  certainly  will  not  even  imagine 
what  opinion  I  should  have,  on  an  action  of  damages  against  the 
General  Assembly,  and  all  the  presbyteries  of  the  church,  or  even 
against  this  presbytery. 

Only  permit  me  to  say  in  conclusion,  that,  as  I  have  expressed 
my  opinion,  and  hitherto  acted  upon  it  to  the  utmost  of  my  humble 
ability,  for  preserving  the  rights  of  patronage,  though  within  the 
limits  which  I  think  attach  to  them  by  law, — and  entirely  repudiat- 
ing the  idea  of  any  thing  like  ambages  in  that  matter, — I  earnestly 
trust,  that  it  may  not  in  the  end  he  found,  that  they  who  so  con- 
sulted for  the  patrons  and  the  people  together  had  not  taken  the 
least  considerate  view  of  the  real  interests  of  both. 

My  Lord— I  have  done. 
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Tuesdayy  March  6. 


THB  LORD  FRESIDBNT. — *^  LORD  6LBNLBE.' 


Lord  Olbnlbe.^^Mj  Lord  President,  I  understand  the  funda- 
mental question  to  be  decided  is,  whether  this  act  of  the  Assembly 
1834  was  within  their  competency.  The  pursuer  says  the  presby- 
tery acted  illegally  in  preceding  in  the  manner  in  which  they  did ; 
and  the  defence  of  the  presbytery  is,  that  they  acted  entirely  in 
conformity  with  the  laws  of  the  church,  and  in  particular  with  this 
act  of  1834.  And  certainly,  if  it  were  within  the  competency  of 
the  Assembly  to  pass  that  act,  the  defence  must  be  sustained. 
But  on  the  other  hand,  if  it  does  appear,  upon  due  consideration, 
that,  really  and  truly,  the  act  of  Assembly  1834  was  in  itself 
ulira  vires^  and  consequently  an  illegal  act,  on  the  part  of  the 
Assembly,  it  will  not  justify  the  conduct  of  the  presbytery  ; — for 
although  they  may  indeed  escape  all  sort  of  moral  blame  or  censure, 
because  they  obeyed  the  instructions  of  their  ecclesiastical  superiors, 
yet  still  their  act  must  be  held  as,  in  itself,  illegal. 

The  ground,  upon  which  the  pursuer  seems  to  proceed,  is  this  :— 
He  says,  that  this  act  was  beyond  the  competency  of  the  church ;  and, 
that  somehow  or  other,  it  is  in  violation  of  his  rights  of  patronage. 
To  be  sure,  if  he  can  condescend  upon  some  specific  civil  right, 
which  he  can  satisfy  your  Lordships  has  been  disappointed  by  this 
act  of  Assembly,  it  may  be  true  that  he  is  entitled  to  have  the  act 
declared  %iltra  vires  and  Illegal,  and  to  obtain  redress  in  this  court. 

But  really,  1  suspect,  that,  in  this  matter,  a  good  deal  must  de- 
pend upon  what  our  ideas  of  the  rights  of  the  patron  are.  The  pur- 
suer has  formally  pleaded  a  right  of  which  I  have  very  great  doubts. 
He  seems  to  think,  that  truly,  and  fundamentally,  a  right  belongs 
to  the  patron  to  nominate  unconditionally,  a  person  who  shall  be 
the  minister.  I  have  no  idea  that  the  righf  is  of  this  nature. 
He  has  only  the  right  of  presenting  a  person  who  may  be  in- 
ducted, if  the  superior  churchman  to  whom  he  is  presented  has  him- 
self a  full  and  complete  power  of  inducting  him  into  the  benefice. 
To  be  sure,  in  the  case  of  the  superior  churchman  having  this  power, 
the  right  of  presentation  would,  in  fact,  be  a  right  of  nomination. 
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As  to  the  origin  of  patronage,  1  shall  not  say  anything ;  but,  < 
tainly,  it  was  introduced  after  churches  were  fully  established.  These 
were  fiUe4  up,  some  way  or  other,  by  bishops,  or  other  ftinctionariea 
of  the  church  at  the  time.  It  is  exceedingly  probable,  that,  ori- 
ginally, this  functionary  was  liable  to  some  restriction  in  the  capacity 
which  he  thus  had  of  introducing  a  person  to  the  cure  of  a  partictt- 
lar  congregation.  I  have  not  a  doubt  on  that  head,  though  I  cer- 
tainly have  no  idea,  that,  at  any  period  whatever,  the  right  of  elect- 
ing their  ministers  was  vested  in  the  hands  of  the  Christian  people. 
On  the  other  hand,  it  is  equally  dear,  that,  in  the  beginning,  their 
consent,  in  some  shape  or  other,  was  supposed  to  be  necessary  for 
the  canonical  filling  up  of  the  benefice;  for  I  see  that  various 
complaints  were  made,  that  one  party  had  transgressed  by  invading 
the  rights  of  the  other ;  and  particularly  on  the  part  of  the  coogre- 
gation,  that  persons  had  been  intruded  on  them.  Thus  it  appean 
that  the  cierut  and  populua  had  each  a  part  assigned.  But,  in  all 
human  probability,  the  popular  consent  was,  in  reality,  nothing  fhe 
than  a  tumultuary  expression  of  ^ood-will  by  the  peopk.  In  the 
progress  of  time,  it  is  likely  that  this  consent  came  ultimatdy  to  be 
neglected ;  and  that  either  the  bishop,  or  some  other  functionary  in 
whom  the  right  was  determined  to  reside,  had  the  absoittte  power 
of  putting  in  a  person  to  the  charge.  In  that  state  of  matters, 
perhaps  the  patron  had  a  direct  right  to  compel  that  functionary  to 
induct  the  person  whom  he.had  chosen.  It  is  very  possible  that,  in 
such  a  situation,  the  patron,  if  his  presentee  were  refused,  might  be 
authorised  to  compel  tiim  to  give  efl^t  to  his  presentation. 

Now,  whatever  may  be  the  case  in  countries  where  this  right  of 
appointment  is  not  dependent  on  any  assent  by  the  people,  it  ap- 
pears to  me,  from  the  very  nature  of  the  thing,  that  the  case  must 
be  altogether  difierent  in  a  country,  such  as  ours,  where  the  chuidi, 
itself,  has  no  power  of  putting  a  minister  into  a  benefice  against  the 
will  of  the  congregation.  This  circumstance  convinces  me,  and  has 
always  ruled  me  very  much  in  the  matter.  I  think  I  may  take 
it  for  granted,  that  here  no  person  can  be  intruded  on  a  congrega- 
tion contrary  to  the  will  of  the  congregation.  There  are  acts  of 
the  church,  one  of  an  earlier,  another  of  a  later  date,  which  declare 
that  this  principle  is  a  fundamental  law  of  the  Church  of  Scotland. 

Now,  many  material  points  might  be  indicated  in  the  di£Perent 
statutes  which  have  been  quoted  and  referred  to,  in  connexion  with 
the  present  case.  But  the  most  material  of  those  acts  appeared  to 
me  to  be  that  of  1567»  c.  7»  which  begins  with  declaring,  ^^  That 
**  the  examination  and  admission  of  ministers  within  this  realme  be 
*^  only  in  the  power  of  the  church  ;^  whilst  it  enacts  that  <^  The 
^^  presentation  of  church  patronages  always  is  reserved  to  the  just 
*<  and  ancient  patrones.^ 

It  appears  to  me  that  these  words  do  not  reserve  the  right  of  pa- 
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tionage  generally,  but  that,  in  this  partieular  matter  of  the  admis- 
sion and  qualifications  of  ministers,  the  act  simply  reserves  to  the 
patron  the  right  of  presentation ;  and  then  goes  on  to  point  out  how 
that  is  to  be  effectuated ;  ultimately  declaring,  in  precise  and  positive 
terms,  that  an  appeal  may  be  brought  to  the  General  Assembly,  and 
that  their  judgment  shall  end  the  cause.  This  seems  to  me  to  re- 
duce the  right  of  the  patron  in  this  particular  matter — I  mean  in 
the  admission  of  ministers ;  for  it  is  only  this  particular  matter 
of  the  admission  of  ministers  to  which  the  act  refers,— to  a  right  of 
presentation.  And  indeed  patronage  has  always  existed,  though  it 
IS  commonly  said  that  patronage  was  abolished  at  one  time,  and  re- 
stored at  another.  It  was  not  so  abolished,  but  the  right  of  pre- 
sentation was  only  given  to  different  parties.  But  my  idea  is,  that 
it  was  the  eniwa  voluntas  of  the  legislature,  by  this  act,  in  refe- 
rence to  this  particular  matter  of  the  admistdon  of  ministers  to  which 
it  refers,  to  confine  the  right  of  patrons  to  a  mere  right  of  presenta- 
tion :  And,  in  pointing  out  the  course  to  be  taken  by  them  in  order 
to  effectuate  this  right,  it  declares,  that  the  cause  may  be  appealed 
to  the  Assembly,  where  it  must  take  end  by  the  judgment  of  that 
court. 

A  material  part  of  the  same  act  is,  that  it  declares  the  examina- 
tion and  admission  of  ministers  shall  be  in  the  church  alone-^that 
is,  in  the  inferior  courts  first,  and  in  the  General  Assembly  in  the 
last  instance.  There  never  occurs,  either  in  this  statute,  or  in  any 
other,  any  definition  on  the  part  of  the  legislature,  of  the  qualifi- 
cations of  which  the  Assembly  was  to  judge.  I  fairly  own  that  I  see 
no  reason  for  confining  their  power  to  that  of  judging  of  qualifica- 
tions merely  moral  and  literary.  I  think  the  act  necessarily  im- 
plies that  they  shall  judge  of  the  presentee's  qualification  for  filling 
that  particular  charge  to  which  he  is  designated.  How  could  they 
act  otherwise  ?  The  church  was  prohibited,  by  its  own  laws,  from 
giving  admission  to  any  one  as  minister  of  a  parish  where  he  was 
not  acceptable :  They  must,  therefore,  be  satisfied,  some  way  or 
other,  that  the  will  of  the  people  is  not  against  him.  The  general 
expression  which  is  used  in  reference  to  the  law  on  this  matter  is  of 
extreme  vagueness.  What  particular  will,  or  amount  of  consent,  is 
spoken  of,  is  more  than  I  can  well  say ;  and,  therefore,  1  think,  that 
the  fixing  of  the  particular  rule  for  judging  of  this  matter  is,  of 
necessity,  devolved  on  the  Assembly. 

There  is  another  act — that  of  1592,  c.  116 — quoted  and  founded 
on  by  the  pursuer,  which  ordains  all  presentations  to  benefices  to  be 
directed  to  the  particular  presbytery,  with  full  power  to  give  colla- 
tion thereon,  ^^  provided  they  shall  be  bound  and  astricted  to  receive 
<*  and  admit  quhatsumever  qualified  minister  presented""  by  the 
patron. 

I  know  it  is  said — (I  am  not  very  fond  of  that  mode  of  arguing) 
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-^that  this  referred  only  to  ordained  ministers ;  and  if  it  were  so* 
I  think  the  construction  would  be  strongly  in  favour  of  the  right  of 
the  church  to  determine — as  one  of  the  necessary  qualifications  for 
the  particular  charge — whether  he  was  acceptable  to  the  people — ^yea 
or  nay.  For  if  he  be  already  a  minister,  with  the  spiritual  and  liter- 
ary qualifications,  and  those  of  a  good  life  and  conversation,  there 
is  no  other  earthly  qualification  upon  which  the  presbyteiy  could 
possibly  have  to  decide,  as  they  are  required,  except  the  qualification 
of  his  acceptableness  to  a  majority  of  the  congregation.  However, 
I  think  this  too  nice  a  construction  of  the  words  of  the  act,  and  I 
am  really  of  opinion,  from  what  I  see  in  the  other  acts,  that  the 
fair  meaning  of  the  expression  «<  a  qualified  minister^'  is,  a  person 
qualified  to  be  a  minister ;  and  nothing  else. 

Another  argument  which  has  been  founded  on  is,  that  the  pres- 
byteries are,  under  this  statute,  (and  there  is  no  express  difierence 
between  iu  terms  and  those  of  the  act  iTllf)  ''  bound  and  astricted" 
to  give  induction  where  a  qualified  person  is  presented ;  and  that  it 
is  sufficient  that  a  qualified  person  oe  offered  to  a  presbytery.  To 
me,  however,  it  appears,  that  the  true  meaning  of  the  statutory  re- 
striction is — not  tnat  the  presbytery  were  bound  to  induct  the  per* 
son  presented  to  them,  at  all  events ;  but  only,  that  they  should 
not,  on  any  consideration,  (which  I  suspect  they  sometimes  took  the 
liberty  of  doing,)  induct  any  other  person,  or  oider  a  call  in  general, 
so  as  to  choose  a  party  different  from  the  one  prescribed  by  the  pa- 
tron, or  in  any  way  to  act  as  if  the  disposal  of  the  benefices  were 
in  their  own  hands.  Sometimes  we  see,  firoro  the  reported  cases,  that 
such  proceedings  took  place-— that  the  presbyteries  and  General 
Assembly,  some  way  or  other,  inducted  a  person  different  from  the 
person  who  was  presented, — a  proceeding  contrary  to  law,  as  esta- 
blished by  the  judgments  in  these  cases. 

Therefore  upon  the  whole  I  do  think,  if  it  be  granted  that  no  per- 
son can  be  brought  into  a  parish  against  the  will  of  the  people,  that 
the  proper  judgment,  whether  or  not  he  has  the  will  of  the  people  in 
his  favouB,  belongs  to  the  presbytery  :  I  think  it  was  the  enixa  vo- 
luntag  of  the  legislature  that  it  should  be  so ;  and  I  think  it  was 
wise  to  put  this  matter  in  the  hands  of  the  presbytery  alone.  But 
if  it  were  in  the  power  of  the  p  resbytery  to  judge  in  any  particular 
case,  whether  the  person  presented  had  properly  a  majority  in  his 
favour,  I  fairly  own  that  I  cannot,  for  my  life,  doubt  the  power  of 
the  church  to  make  a  general  order  or  appointment,  that  the  course 
of  judgment  they  may  prescribe  should  he  henceforward  in  all  cases 
followed. 

Suppose,  for  instance,  the  admission  of  a  mifiister  came  to  be 
contested,  as  has  happened  very  frequently  in  the  Assembly,  on  the 
question  whether  or  not  there  was  a  sufficient  call,-— and  suppose  the 
presbytery  had  pronounced  an  explicit  judgment,  finding  that  the 
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majority  of  the  congregation  dissented  from  the  call,  and,  tbereibre, 
refusing  to  sustain  the  call,  and  so  the  case  went  through  all  the 
steps,  and  the  presentee  was  rejected,— Could  the  parties  interested 
in  the  presentation  come  to  this  Court  for  a  remedy,  pleadmg, 
«  This  judgment  of  the  presbytery  is  not  only  beyond  their  powers, 
«  but  contrary  to  my  civil  rights  as  patron/'  And  why  is  it  so  ? 
"  Because  they  have  taken  upon  them  without  sufficient  mquiry 
«  into  the  grounds  and  nature  of  the  dissents,  to  hold  a  mere  dis- 
«  sent  a  sufficient  reason  for  rejecting  the  presentation.*'  Could 
such  a  case  come  before  this  Court  ?  or  was  the  judgment  of  the 
presbytery  one  which  could  be  challenged  here  on  the  ground  taken 
m  the  present  compkint,  that  the  church  has  presumed  to  give  a 
veto  to  the  heads  of  families  without  puttmg  a  single  question  as 
to  the  grounds  of  dissent  ?  If  such  a  judgment  could  not  be  altered 
in  this  court,  how  could  the  General  Assembly  be  hindered  from 
laying  down  that  rule  prospectively  P 

Really  I  see  no  just  foundation  for  this  action.  When  the  pur- 
suer comes  to  shew  the  particular  right  violated,  I  find  nothing  else 
than  that  his  presentation  is  not  sustained.  Why,  that  is  the  very 
thing  to  which,  by  the  act  1567,  he  was  expressly  precluded  from 
obje^ng.  He  had  no  title  to  say  he  had  any  right  whatever,  except 
to  have  his  presentation  tried  in  the  presbytery  and  Assembly,  in 
the  manner  m  which  the  statutes  direct. 

.  The  act  of  Assembly  in  question  is  said  to  give  a  veto^  and  has 
been  styled  the  veto  act.  Keally  it  is  not  right  to  give  nick- 
names  in  that  way.  Let  us,  however,  see  what  the  thmg  is.  What 
is  it?  A  simple  declaration  that  the  dissents  of  the  majority  ot 
heads  of  famiUes  should  be  held  as  probalio  probata,  that  the  man 
is  not  acjseptable  to  the  parish.  I  cannot  think  the  objection  of 
the  pursuers  is  well  founded,  merely  because  they  choose  to  caU  it 
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We  are  told  the  presbytery  have  no  right  to  delegate  their  office, 
and  that  under  the  act  1834  they  delegated  their  office  m  this  case 
to  the  congregation,  when  they  ought  to  have  used  their  own  judg- 
ment. What  is  it  but  an  inquiry  into  the  acceptableness  of  the 
presentee?  They  are  taking  the  best  evidence— what  they  think 
the  best  evidence— on  this  point.  Does  a  judge,  or  do  a  court,  de- 
lecate  their  power  to  a  witness,  when  they  examine  him  ? 

Upon  the  whole  matter,  it  may  be  that  this  act  is  an  improper  act ; 
but  for  the  life  of  me  I  cannot  find  myself  at  liberty  to  say  that  the 
act  is  uUra  vires.  I  think  the  Assembly  had  power  to^s  this  act, 
whatever  I  may  think  of  their  right  to  pass  acts  of  a  different  kind. 
The  Assembly  agreed  to  the  appointment  of  a  committee  to  draw 
up  rules  and  regulations,  on  the  footing  that  the  dissent  of  the  con- 
gregation  was  a  disqualification  ;   and  I  think  they  were  entitled  to 


do  so. 
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I  have  iaid  nothing  with  regard  to  Calk,  for  thia  woald  tnvolTe 
ua  IB  a  kng  history ;  and  every  thing  that  can  be  iaid  an  this  sub- 
ject has  probably  been  said  already.  1  shall  only  observe  that,  from 
the  general  form  of  the  Call — ^whatever  it  may  have  been — I  take  it, 
of  late  years,  it  has  been  used  onlv  as  a  token  of  oonsent.  If  no- 
body dissented,  it  was  hdd  as  good  evidence  that  the  man  was  agree- 
able. 

The  only  other  thing  I  have  to  saj  is,  that,  it  appears  to  me,  that 
the  ordinary  form  of  a  presentation  implies,  that  the  presbytery  was 
to  judge  not  onlv  of  the  qualification  of  the  piesentee  as  to  his  liter- 
ary and  moral  character,  but  also  especially  of  his  bemg  qualified 
for  the  identical  parish.  For  these  fcvms  of  presentation,  after  re- 
quiring the  presbytery  to  consider  such  and  sucn  qualifications  of  die 
presentee,  as,  for  example,  his  literature  and  good  life,  always  ^id 
with  a  request,  that  the  presbytery,  having  found  him  qualified  tor  the 
identical  parish,  should  proceed  with  his  induction  aooordingly. 

The  pursuer,  Mr.  Young,  has  been  found  wanting  in  the  quali- 
ties which  fit  him  for  the  parish  in  question,  by  reason  of  a  large 
part  of  the  congregation  dissenting ;  and  on  the  whole,  therefixe,  I 
am  in  fiivour  of  tl^  defenders. 

I  am  certainly  much  afiraid,  that  many  evils  will  result  firom  the 
present  state  of  me  ecclesiastic^  law,  which,  I  daresay,  weve  not  in 
the  view  of  those  who  passed  the  act  1834.  But  whatever  may  be 
my  views  on  this  question,  I  am  of  opinion  that  the  presbytery 
acted  according  to  tne  rules  of  the  church ;  and  that  the  act  of  As- 
sembly 1834  ought  to  stand  as  their  sufficient  warrant. 
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Tuesday  f  March  6. 


THE  LOSD  PRESIDENT. *<  LORD  JEFFREY^ 


Lord  Jeffrey. — My  Lord  President,  I  concur  generally  in 
the  conclusions  at  which  the  three  judges  who  have  spoken  last 
have  arrived ;  and  I  adopt,  for  the  most  part,  the  grounds  on 
which  they  have  rested  those  conclusions. 

I  understand  that  there  is  nothing  now  before  us  but  the  De- 
claratory conchisions  of  the  summons ;  or  rather  such  of  these 
conclusions  as  can  be  competently  insisted  in  against  the  presby- 
tery of  Auchterarder,  the  only  compearing  defenders ;  and  I 
agree  entirely  with  Lord  Fullerton  and  Lord  Moncreiff  in  think- 
ing, that  the  pursuers  can  be  allowed  to  derive  no  aid,  in  deter- 
mining the  true  character  of  these  conclusions,  from  theur  having 
formerly  insisted  on  others,  which  they  have  chosen  for  the 
present  to  withdraw.  When  I  look  to  the  very  grave  objections 
raised  to  their  title  to  proceed  with  those  other  petitory  conclu- 
sions, I  am  satisfied,  that  we  never  can  discuss  the  declaratory 
process,  now  alone  before  us,  on  any  such  assumption  as  is 
usually  made  when  a  question  of  relevancy  is  discussed,  before 
answer  as  to  facts  that  are  averred.  The  course  of  proceeding 
in  such  a  case  is,  that  the  party  objecting  to  the  relevancy  says, 
**  assuming  your  facts  to  be  true,  they  do  not  support  your  con- 
^*  elusion  C*  ftnd  they  are  accordingly  assumed  to  be  true,  when 
the  relevancy  is  discussed.  But  here  the  objections  to  the  title 
of  both  pursuers  to  insist  in  the  petitory  conclusions,  for 
stipend  &c.,  were,  <'you,  the  presentee,  never  can  have  any 
**  right  to  stipend,  as  due  under  the  presentation,  till  you  have 
**  obtained  induction  to  the  office ;  and  you,  the  patron,  never 
^^  can  have  any  right  to  it,  as  vacant,  till  you  can  get  rid  of  the 
**  statutory  title  of  the  Widows^  Fund."^  Instead  of  proceeding  to 
meet  these  objections,  they  voluntarily  U7tVAd!rat0  the  petitory  con- 
clusions to  which  they  applied;  and  now  demand  judgment  in  tiie 
declarator  alone.  I  can  interpret  this  conduct  only  in  one  way ; 
and  I  hold  the  import  of  it  to  be,  that  they  allow  the  defenders 
in  the  mean  time  to  assume  the  validity  of  these  objections,  and 
substantially  say,  ^*  assume  that  we  have  no  right  at  present  to 
^*  demand  payment  of  stipend  ;  we  have  still  right  enough  to  follow 
^*  out  our  declaratory  conclusions ;  and  we  now  confine  ourselves 
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<<  entirely  to  these/'  After  this,  I  think  it  quite  incompetent  for 
them,  in  discussing  these  declaratory  conclusions,  to  assume  that 
they  have  a  good  right  to  succeed  in  the  others.  If  the  present  dis- 
cussion is  to  proceed  upon  any  assumption  as  to  thecondusions  that 
are  now  withdrawn,  I  think  it  must  be  on  the  very  opposite 
assumption.  But  at  all  events,  I  hold  it  to  be  indisputable,  that 
we  musfnow  judge  of  the  question  of  competency  and  Jurisdiction 
exactly  as  if  there  never  had  been  any  conclusions  in  the  sum- 
mons, but  those  to  which  it  is  admitted  that  our  present  judg- 
ment must  be  confined. 

I  do  not  reckon  among  these,  the  introductory  conclusion,  that 
one  of  these  pursuers  should  be  declared  the  undoubted  patron  of 
this  parish,  and  the  other  his  lawful  presentee ;  because  I  think 
this  has  never  been  disputed  by  the  defenders,  and  is  now 
fully  admitted  on  the  record.  Indeed,  I  take  it  to  be  a  mere 
cavil  to  say,  that  the  presentation  is  not  completely  and  uncondi- 
tionally sustained  in  their  original  minutes :  no  objection  of 
any  sort  having  been  stated  to  its  validity.  The  remaining 
conclusions,  then,  are  merely.  That  the  presbytery  were  bound 
to  have  taken  the  presentee  on  trials,  and  to  have  admitted 
him  if  found  qualified  ;  and  that  by  refusing  so  to  do,  and  by  re- 
jecting>him  on  the  ground  of  a  dissent  by  a  majority  of  the  heads 
of  families  of  the  congregation,  they  have  acted  illegally,  and  to 
the  prejudice  of  the  patrimonial  interests  of  both  the  pursuers. 
But  no  particular  interests  are  specified  ;  and  I  think  it  most  ma- 
terial to  observe,  that  it  is  not  now  sought  to  be  declared,  either  that 
the  stipend  belongs  to  the  pursuers,  or  either  of  them,  or  that  the 
presbytery  shall  have  no  right  to  exercise  their  jus  devohUtim  till  the 
presentee  has  been  lawfully  found  unqualified,  and  the  remainder 
of  the  six  months  then  allowed  to  expire,  without  a  new  presenta- 
tion. In  substance  and  in  form  we  are  asked  merely  to  declare, 
that  the  presbytery  ought  to  have  tried  and  admitted  the  presen- 
tee ;  and  that  they  acted  illegally,  and  to  the  detriment  of  the 
pursuers,  in  not  doing  this,  and  in  rejecting  him. 

Now,  I  am  of  opinion,  that  this  court  has  no  Jurisdiction  to 
entertain  such  a  question  as  this ;  and  that  the  declarator  ought 
therefore  to  be  dismissed  as  incompetent. 

I  rest  this  opinion  on  these  two  grounds :  1st,  That  no  civil 
interest  is  properly  brought  before  us  for  judgment;  and  2d,  That 
the  proceedings  of  the  presbytery  which  we  are  thus  called  on  to 
condemn,  were  proceedings  in  matters  properly  ecclesiastical ;  and 
as  to  which  we  have  no  power  to  adjudicate,  either  by  declaratory 
or  executorial  decrees. 

These  two  considerations  run  very  much  into  each  other;  since, 
if  the  presbytery  did  not  truly  adjudicate  on  civil  interests,  we 
can  Scarcely  be  adjudicating  on  them,  when  we  merely  declare 
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that  what  they  did  was  illegal,  or  point  out  what  they  ought  to 
have  done.  It  will  be  in  some  measure  necessary  therefore  to 
consider  tjiem  together.  I  may  add,  however,  that  if  either  of 
them  is  made  out,  I  do  not  think  the  jurisdiction  of  this  court  can 
be  maintained,  even  if  it  were  assumed,  that,  in  relation  to  the 
general  statutes  of  the  realm,  the  proceedings  complained  of  had 
been  uUra  vires  of  the  church  courts  ;  provided  they  were  still 
within  their  own  ecclesiastical  province,  and  involved  no  assump- 
tion of  civil  jurisdiction.  My  opinion,  however,  is,  (though  that 
is  on  the  merits)  that  they  were  not  ultra  vires;  which  I  under- 
stand to  be  the  only  illegality  with  which  they  are  now  charged. 

Now,  though  I  do  not  think  it  seriously  disputed  that  we  have 
no  jurisdiction  in  matters  properly  ecclesiastical,  yet  as  something 
has  been  thrown  out  as  if  this  court  possessed  some  supereminent 
and  peculiar  power  of  correcting,  or  at  least  declaring,  the  errors 
or  excesses  of  power  of  other  independent  judicatures,  I  think 
it  right  to  say  in  the  outset,  that  whatever  may  be  the  case  with 
the  court  of  Cassation  in  France,  or  even  with  the  court  of 
Queen^s  Bench  in  England,  I  am  unable  to  discover  the  traces  of 
any  such  prerogative  or  extraordinary  authority  in  the  Court  of 
Session.     In  our  judiciary  system,  I  take  it  to  be  clear,  that  no 
tribunal  has, either  on  review  or  originally, an  unlimited  jurisdiction 
over  all  the  rights  and  interests  of  the  subject.     On  the  contrary, 
I  thinkwe  recognise,  in  our  judiciary  establishment,  several  supreme 
courts,  of  co-ordinate  and  independent  jurisdiction;  each  of  which 
has  a  specific  and  well  defined  province,  within  which  alone  it 
has  any  authority,  or  power  of  acting;  and  beyond  which,  it  has, 
in  no  case,  any  right  to  trespass,  so  as  to  encroach  with  effect  up- 
on the  province  or  jurisdiction  of  another.     This  court,  in  par- 
ticular, possessing,  within  its  own  province,  as  large  powers,  both 
in  law  and  equity,  as  any  court  can  possess,  has  by  no  means  an 
universal  or  unUmited  jurisdiction,  even  in  questions  of  civil  right. 
Till  very  lately  it  had  no  original  jurisdiction  in  proper  consisto- 
rial  cases ;  which  belonged  to  the  commissaries ;   nor  in  proper 
maritime  cases;  which  were  for  the  Admiral;  and  even  now  it  has 
no  jurisdiction  whatever  in  proper  fiscal  or  revenue  cases,  which 
are  exclusively  for  the  Court  of  Exchequer ;  nor  can  it  take  cog- 
nisance even  of  ordinary  actions  of  debt,  unless  the  sum  is  above 
L.25,  or  the  question  is  with  one  of  its  own  members  :   But,  at 
all  events,   it  has   no  proper  jurisdiction,  except  in  civilihus. 
With  a  few^  exceptions  not  affecting  the  principle,  it  has  no  ju- 
risdiction in  Crimes^  and,  with  no  exception  at  all,  it  has  none 
whatever  in  matters  i^TO^exXy  Ecclesiastical;  and  especially  none  as 
to    the     examination,  ordination,   or   admission   of    ministers; 
which  are  not  only  in  their  own  nature  proper  ecclesiastical  pro- 
ceedings, but  are  expressly  declared,  by  the  acts  of  1567  ^^d 
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1592,  to  be  exclusively  for  the  church  judicatures.  Now,  the 
only  question  before  us  being,  Whether  one  of  these  judicatures 
acted  illegally  in  not  examining,  ordaining,  and  admitting  a 
presentee,  the  conclusion  which  first  suggests  itself  seems  to  be, 
that  we  can  have  no  power  to  entertain  such  a  question. 

But  it  is  said  that  civil  interests  are  affected  by  the  illegality; 
and  that  it  is  therefore  competent  for  us  to  declare  and  correct  it 
Now  it  can  only  require  to  be  suggested,  that,  though  what  the  pres- 
bytery did  (or  refused  to  do)  may,  in  Us  consequences^  affect  the 
civil  interests  of  the  pursuers,  this  can  obviously  afford  no  ground 
for  saying  that  they  adjudicated  upon  such  interests ;  or  that  a 
civil  court  may  therefore  interfere  with  proceedings  which  were 
in  other  respects  within  their  proper  ecclesiastical  province. 
There  can  hardly  be  any  proceeding  of  any  court  which  will  not, 
in  this  way,  affect  the  civil  interests  of  the  parties  concerned. 
Take  the  case  of  a  Court  of  Criminal  Jurisdiction  for  example. 
Is  there  any  punishment  which  it  can  award  that  will  not  most 
deeply  affect  the  patrimonial  interests  of  the  culprit  and  his  fa- 
mily ?  If  a  father  is  transported,  are  not  the  patrimonial  interests 
of  the  children  affected,  as  well  as  his  own  ?  But  does  the  Court 
of  Justiciary  therefore,  adjudicate  on  civil  interests  ?  Or  can  this 
court  be  called  on  to  consider  whether  its  sentences  were  ili^al, 
because  a  strong  civil  interest  might  be  advanced  by  finding  that 
they  were  ?  In  the  same  way,  when  the  General  Assembly  depo-^ 
ses  a  clergyman  for  heresy  or  gross  immorality,  his  civil  interests 
and  those  of  his  family,  necessarily  suffer  to  a  pitiable  extent. 
But  is  the  act  of  deposition  the  less  an  ecclesiastical  proceeding 
on  this  account  ?  or  can  it  therefore  be  subjected  to  question  be- 
fore your  Lordships  ? 

It  is  plain,  therefore,  that  this  indirect  effect  of  an  ecclesiasti- 
cal proceeding  on  civil  interests,  never  can  touch  the  real  charac- 
ter of  the  proceeding,  nor  enter  at  all  into  the  question  of  Jurisdic- 
tion ;  and  yet  I  am  really  unable  to  see  in  what  other  way  any  of 
the  patrimonial  rights  of  the  pursuers  can  be  said  to  be  afiected 
by  what  has  been  done.  I  come  at  once,  however,  to  the  sub- 
stantive ground  of  my  opinion,  when  I  say.  That,  in  this  whole 
matter  of  the  appointment,  and  the  consequent  rights  and  liabi- 
lities of  the  ministers  of  our  Church,  and  indeed  in  the  whole 
matter  of  our  Church  establishment  generally,  I  conceive  there 
are  properly  but  two  things  which  are  under  the  jurisdiction  of 
the  civil  courts  ;  And  that  all  the  rest  are  exclusively  for  the  ad- 
judication of  courts  ecclesiastical ;  and  these  two  are  the  right  of 
Patronage  or  presentation ;  and  the  right  to  the  Stipend  and 
other  temporalities  of  the  benefice.  Every  thing  else  is  exclusively 
within  the  competence  of  the  church  courts  and  authorities.  The 
original  settlement  of  certain  articles  of  religion  and  chiurch  go- 
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vernment,  must  indeed,  have  proceeded  from,  or  at  least  with  the 
coDcurrence  and  authority  of  the  LegisIature,*or  supreme  civil 
power ;  and  it  must  consequently  be  ultra  vires  of  the  Church  to 
innovate  materially  upon  these.  But  they  are  not  left,  on  that 
account,  to  the  cognizance  of  civil  courts  of  law;  and  if  any  ques- 
tion arise,  either  as  to  their  interpretation,  or  any  alleged  viola- 
tion of  them  by  individuals,  I  apprehend  it  to  be  certain,  that  it 
is  in  the  Church  courts  alone  that  they  can  be  determined ;  and 
that  we  can,  in  no  such  case,  interfere,  either  originally  or  by  pro- 
cess of  review.  All  questionsof  Heresy  accordingly,  or  Discipline^ 
or  generally  of  the  relative  rights  of  kirk-sessions,  presbyteries, 
and  synods  in  the  government  of  the  Church,  are  questions  for 
the  Church  courts  only.  I  think  it  is,  if  possible,  still  more  clear, 
upon  all  practice  and  all  principle,  that  the  whole  matters  of  the 
Educationot  candidates  for  the  ministry ,  of  their  original  Licensingj 
and  afterwards  of  their  Callings  their  Trials^  their  moral  charac- 
ter, their  Ordination^  and  Admission^  are  exclusively  with  the 
same  authorities.  The  civil  court  I  apprehend  cannot  itself  con- 
duct, or  regulate  by  its  authority  any  one  of  those  proceedings  ; 
or  in  fact  interfere  or  look  at  them  at  all,  except  singly,  where  it 
is  alleged,  either  that  they  had  proceeded  without  the  warrant  of 
a  legal  presentation^  or  are  made  the  pretext  for  an  illegal  exaction 
of  stipend.  It  is  very  remarkable,  accordingly,  that  all  the  ca- 
ses to  which  the  pursuers  have  referred,  as  establishing  the  right 
of  this  court  to  look  into  the  proceedings  of  church  courts,  in  this 
natter  of  the  admission  of  ministers,  have,  without  one  excep- 
tion, arisen  either  upon  an  existing  competition  for  the  right  of 
patronage  between  two  or  more  parties,  or  on  a  similar  competi- 
tion for  a  present  right  to  draw  or  to  retain  stipends  ;  nor  has 
any  thing  more  ever  been  adjudicated  here,  than  was  necessary 
to  settle  those  purely  civil  interests,  beyond  which  our  predeces- 
sors have  steadily,  and  as  I  think,  most  correctly,  refused  to 
interfere. 

My  firm  conviction  is,  that  farther  than  they  went  it  is  incom- 
petent for  us  to  go;  and  the  sum  of  my  opinion,  in  short,  is,  that, 
unless  we  are  called  upon  to  adjudicate  upon  a  disputed  claim  to 
a  Patronage,  or  to  a  Stipend,  we  never  can  look  into  the  proceed- 
ings of  church  courts  in  the  admission  of  ministers.  But  neither 
of  these  rights  is  here  at  issue ;  and  all  that  is  alleged  is,  that 
these,  or  some  other  patrimonial  interests  of  the  pursuers,  may  be 
affected  or  impaired  by  the  consequences  of  these  proceedings. 
As  to  the  stipend,  or  other  temporalities  of  the  benefice,  it  is 
clear,  that  the  presbytery  are  not  the  proper  parties;  and  that  no 
direct  claim  for  these,  much  less  an  incidental  reference  to  them, 
can  ever  support  a  civil  action  against  such  a  body.  I  do  not 
see,  indeed,  how  any  question  on  that  subject  can  be  raised  by  a 
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patron,  except  with  an  inducted  minister ;  for  while  the  cute  it 
still  vacant,  (as  is  the  case  here,)  there  can  be  no  doubt  that  the 
stipend  must  go  to  the  Widows^  Fund,  or  for  pious  uses  within 
the  parish :  But  at  all  events  the  presbytery  have  no  concern  with 
it.  In  every  question  then  touching  the  settlement  of  a  minis- 
ter, which  can  be  brought  into  a  civil  court  with  a  presbytery, 
the  only  right  to  be  adjudicated  must  be  that  of  Patronage  akme; 
and  in  so  far  as  the  precedents  go,  it  is  certain  that  the  only 
ground  upon  which  their  proceedings  have  ever  yet  been  even 
indirectly  reviewed,  has  been,  that  they  have  taken  upon  them  to 
judge  with  whom  the  right  of  patronage  truly  was,  and  have 
judged  erroneously ;— that  they  have  assumed  in  short  a  civil  juris- 
diction; and  have  exercised  it  wrongly.  In  point  of  fact,  according- 
ly, all  the  cases  referred  to  were  cases  of  disputed  patronage,  and 
nothing  else;  the  competition  being  sometimes  with  a  rival 
claimant  of  the  right,  and  sometimes  with  the  presbytery  itself 
asserting  their  jus  devolutum^  (which  is  but  another  form  of  the 
civil  right  of  presentation),  in  circumstances  where  it  waa  denied 
that  it  had  legally  accrued.  This  court,  no  doubt,  decided  all 
these  cases;  as  it  was  bound  to  do:  But  interfered  no  farther  than 
to  find,  that  where  the  presbytery  had  actually  inducted  the  pre- 
sentee of  a  wrong  patron,  or  their  own  presentee  where  the  jum 
devolutum  had  not  legally  attached,  the  induction  could  give  no 
right  to  the  temporalities ;  and  that  the  vacant  stipend  must  be  re- 
tained  for  pious  uses,  as  in  the  case  of  a  continued  vacancy.  As 
to  those  purely  civil  rights,  they  did  undoubtedly  disregard  the 
induction,  and  refused  it  any  civil  effect.  But  they  never  ques- 
tioned its  validity  or  legality  as  a  proper  ecclesiastical  proceeding; 
and  still  less  that  of  any  of  the  formal  steps  by  which  it  had  been 
preceded;  and  so  farfrom  thinking  it  necessary  to DeclaregeneraU^ 
that  the  church  courts  had  acted  illegally,  or  tdtra  vires^  and  fkr 
less  to  confine  themselves  to  such  a  declaration,  they  have  in 
every  instance  admitted,  that  the  act  of  induction  and  ordination, 
if  not  set  aside  by  the  proper  ecclesiastical  authorities,  mast  sub- 
sist  as  good  and  valid  for  all  ecclesiastical  purposes,  and  could 
not  be  questioned  elsewhere. 

The  result  of  all  these  cases,  in  short,  is  merely  this.  That 
where  a  presbytery  has  judged  wrong  as  to  who  had  the 
civil  right  of  presenting,  this  court  will  not  recognize  their 
induction  of  the  wrong  presentee,  as  a  title  to  the  temportd- 
ities :  but  will  not  meddle  either  with  induction  itself,  or  with 
any  of  its  ecclesiastical  preliminaries  :  And  the  ground  of  these 
judgments  I  humbly  conceive  to  have  been,  That  the  right  of 
patronage  being  a  proper  civil  right,  and  the  law  giving  to  the 
presentees  of  lawful  patrons,  and  to  them  exclusively,  a  right  to 
the  temporalities  of  a  benefice,  (which  was  also  a  civil  or  patrimo- 
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nial  right),  so  no  act  of  an  ecclesiastical  court  could  possibly  give 
that  civil  right  to  any  other  parties;  and  that  if  the  church  courts 
had  rashly  taken  upon  them  to  judge  of  the  right  of  a  patron, 
and  judged  erroneouslf/i  and  consequently  inducted  one  i?ho 
turned  out  not  to  be  a  lawful  presentee,  it  was  clearly  competent 
for  the  civil  courts  to  disregard  that  induction,  as  a  title  to  the 
temporalities;  although  they  could  have  nothing  to  say  to  it  as 
the  bond  of  a  spiritual  relation. 

The  difference,  therefore,  between  these  cases  and  the  present, 
consists  in  these  two  most  important  particulars,  which  really  con- 
vert them  into  authorities  against  the  pursuers,  and  not  in  their 
favour,  1st,  That  in  all  these  the  question  for  adjudication  in  this 
court  was  clearly  and  unequivocally  a  question  of  mere  civU  right 
only — either  a  question  as  to  which  of  two  competing  parties  was 
the  lawful  patron,  or  the  party  then  entitled  to  present  ;^-K)r  a 
question  as  to  a  present  right  to  draw  or  to  retain  stipends,  aris- 
ing between  an  alleged  patron  and  some  one  actually  inducted  on 
a  presentation  from  some  other  claimant  of  the  right :  Whereas 
the  only  question  here  is  merely  whether  the  presbytery  acted 
illegally  in  refusing  to  examine  and  admit  a  presentee  to  the  office 
of  the  ministry, — there  being  no  mention  either  of  the  right  to 
patronage  or  jus  devolutumj  or  the  right  to  stipend^  from  one  end 
to  the  other  of  their  proceedings ;  or  in  that  part  of  the  summons 
on  which  alone  we  are  now  called  oti  to  determine ;  and  2d, 
That  in  all  these  former  cases  the  ground  on  which  the  acts  of 
the  church  courts  were  found  ineffectual  to  give  right  to  the  tem- 
poralities, (and  they  were  found  ineffectual  as  to  nothing  else)  was, 
that  they  had  assumed  to  themselves  to  judge  of  the  validity  of 
the  right  of  the  patron,  of  which  they  were  not  competent  to 
judge ;  and  having  judged  erroneously y  could  not  maintain  any 
acts  proceeding  on  that  judgment,  to  the  prejudice  of  his  civil 
interests ;  Whereas  in  this  case,  the  presbytery  have  not  at  all 
questioned  the  right  of  the  patron ;  but  on  the  contrary,  have 
finally  sustained  his  presentation,  and  fully  admitted  on  the  record 
that  it  was  duly  given  in,  and  merely  proceeded  with  the  steps 
which  the  existing  law  of  the  church  had  prescribed  for  ascertain- 
ing the  fitness  of  his  presentee,  (for  so  I  view  it),  for  per- 
forming the  functions  of  a  minister  of  the  gospel,  with  edification 
to  this  particular  people.  In  all  the  other  cases,  accordingly, 
there  was  a  competition  between  two  persons  for  the  patronage, 
or  the  benefice ;  whereas  there  is  nothing  here  but  a  question  as 
to  the  fitness  of  admitting  the  only  individual  who  lays  claim  to 
it,  and  who  is  allowed  to  be  the  undoubted  presentee  of  the  un- 
doubted  patron. 

The  contrast,  in  short,   between  these  cases  and  the  present 
amounts  to  no  less  than  this,  that  in  them  the  Court,  even  when 
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compelled  to  consider  the  illegdity  of  the  presb jtery'^s  proceedBag, 
as  directly  prejudging  a  civil  interest,  studiously  abstained  from 
finding  or  declaring  that  illegality ;  but  simply  decided  the  dvil 
question  before  them,— passing  over  the  incompetent  proceediBg 
9ub  ailentio;  while  we  are  now  called  upon  to  decide  no  civil  right 
whatever,  but  merely  to  Declare  illegal  a  certain  act  of  the  pres- 
bytery, which  adjudicated  on  no  civil  right,  but  was  strictly  in 
the  course  of  their  ecclesiastical  procedure.  Our  predeoeasors, 
in  short,  thought  it  incompetent  to  declare  the  whole  complex 
act  of  a  presbytery  in  admiiting  a  presentee  ill^al, — though  their 
judgment  in  the  civil  suit  necessarily  proceeded  on  the  assump- 
tion that  the  initiatory  step  of  it,  (the  sutaining  a  wrong  presen- 
tation), was  not  only  illegal,  but  incompetent, — because  the  other 
parts  of  it,  (viz.  the  call,  examination  and  induction),  were  pio- 
perly  ecclesiastical ;  while  we  are  now  required  merely  to  De- 
clare their  complex  act,  in  rejecting  a  presentee  illegal ;  although 
no  civil  suit  is  before  us,  and  every  part  of  that  act  was  purely 
ecclesiastical,  except  that  which  is  not  complained  of,>— the  sns- 
taining  the  presentation. 

But  it  is  said,  that  though  nominally  sustained  by  the  presbytery, 
the  presentation  (which  was  the  assertion  of  a  civil  right)  was  sub- 
stantially rejected,  or  at  least  its  authority  unduly  restrained,  by 
requiring  the  concurrence  of  a  majority  of  householders  to  give  it 
effect ;  and  that  this  was  equivalent  to  declaring  that  it  was  only 
to  be  sustained. if  countersigned  or  indorsed  by  this  majority.  I 
humbly  apprehend,  however,  that  this  is  but  a  figure  of  speech.  It 
may  as  well  be  said,  in  any  cato,  that  the  presentation  is  only  to  be 
sustained  if  countersigned  by  a  majority  of  the  presbytery;  since 
before  it  can  be  effectual,  such  a  majority  must  concur  with  the 
patron  in  setting  forth  that  they  are  satisfied  with  the  literature, 
orthodoxy,  &c.  of  the  presentee.  The  concurrence  of  the  headi 
of  families  is  undeniably  as  much  an  ecclesiastical  proceeding, 
and  required  as  much  for  spiritual  purposes,  as  the  testimony  of 
the  examining  presbytery;  and  may  be  equally  said  to  affect  dis- 
advantageously  the  rights  of  the  patron  and  presentee.  But  thii 
indirect  and  consequential  effect  of  an  ecclesiastical  proceeding 
will  never  subject  the  proceeding  itself  to  censure  in  a  civil  tri* 
bunal. 

Again,  it  is  said,  that  this  allowance  of  a  veto  on  the  act  of  the 
patron  makes  his  civil  right  of  patronage  a  mere  precarious  right, 
or  no  right  at  all;  and  this  substantially  imports  an  invasion  of  his 
civil  interests.  But  the  same  answer  occurs  here.  If  indeed  it 
could  be  made  out  that  nothing  of  the  nature  of  a  call  or  concur- 
rence  of  the  people  had  ever  before  been  heard  of,  and  that  the 
veto  was  a  mere  device  for  communicating  a  new  civil  right  to  the 
congregation,  there  might  be  something  in  this  ground  of  objec- 
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^ton.     But  if  the  concurrence  of  the  people  be>  as  I  take  it  to  be, 
an  ancient,  necessary  ecclesiastical  preliminary  to  the  admission  of 
a  presentee,  and  this  new  way  of  taking  dissents  is  but  a  regulation 
of  that  proceeding,  his  rejection,  where  it  cannot  be  obtained,  is 
only  in  the  same  predicament  with  his  rejection  because  he  cannot 
obtain  the  presbytery^s  approbation  of  his  qualifications.     Both 
are  undoubted  limitations  of  an  absolute  fight  of  appointment. 
But  a  patron's  right  is  not,  according  to  our  law,  absolute  or  un- 
limited ;  though  it  is  far  enough  from  being  annihilated  by  either 
of  these  limitations.     I  cannot  at  all  concur  in  the  doctrine,  that 
the  existence  of  a  veto  on  the  exercise  of  any  right  is  equivalent 
to  a  destruction  of  that  right*     The  House  of  Lords  has  a  veto 
on  all  the  legislative  acts  of  the  House  of  Commons,  and  they  on 
those  of  the  Lords  ;  and  the  Sovereign  has  a  veto  on  both.     But 
shall  we  say,  therefore,  that  neither  of  the  Houses  of  Parliament, 
or  both  together,  have  any  legislative  power  ?     Every  juror  in 
civil  causes  has  in  substance  a  veto  upon  all  the  rest ;  but  it  will 
scarcely  be  contended  that  none  of  them  have  any  power.     All 
that  is  truly  required  is,  that  there  shall  be  a  concurrence, — not 
however  in  the  nomination,  which  is  solely  in  the  patron, — ^but  in 
the  approbation  which  his  presentee  must  also  obtain  in  other 
quarters ;  and  that  approbation  is  an  established  part  of  the  eccle- 
siastical procedure  towards  ordination,  with  which  the  civil  court 
can  never  interfere,  merely  on  account  of  the  indirect  and  cons^ 
quential  effect  it  may  have  on  civil  interests. 
•  These,  I  think,  are  the  topics  chiefly  urged  to  prove  that  the 
civil  interests  of  the  patron  were  directly  invaded  by  the  pro- 
ceedings of  the  presbytery.     For  the  presentee,  it  was  further 
urged,  that  the  right  to  be  taken  on  trials  and  (contingently)  to 
be  admitted,  is  an  inchoate  civil  right  vested  by  the  presentation; 
and  that  in  refusing  to  give  effect  to  it,  the  presbytery  violated  a 
civil  obligation.     The  satisfying  answer  is,  that  they  do  not  re- 
fuse to  admit ;  but  insist  upon  only  admitting  according  to  their 
own  rules  and  principles.    And  when  it  is  farther  asked,  whether  we 
should  hesitate  to  decern  the  Corporation  of  Surgeons,  for  example, 
to  take  an  apprentice  on  trial,  and  admit  him  if  found  qualified, 
I  would  still  make  the  same  answer.     In  such  a  case,  I  think,  we 
should  not  hesitate.     But  1  think  also  that  the  nature  of  the  illus- 
tration shews  the  fallacy  of  the  proposition  it  is  meant  to  illustrate. 
The  Corporation  of  Surgeons  is  one  of  the  many  subordinate  civil 
institutions,  over  which  the  control  of  this  court  is  clear  and  un- 
doubted ;  and  the  rights  to  be  gained  by  admission  as  one  of  its 
members  are  purely  civil  rights :  to  be  asserted  accordingly,  at 
every  sUge,  in  a  court  of  civil  jurisdiction.     But  the  Presbytery 
and  the  General  Assembly  are  both  ecclesiastical  courts ;  and  the 
Assembly  is  to  the  Presbytery  what  we  are  to  the  corporation : 
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While  it  is  not,  and  cannot  be  denied,  that  the  whole  order  of 
admitting  to  the  office  of  the  ministry  is  a  purely  ecclesiastical  pro- 
ceeding ;  and  that  the  rights  acquired  by  such  admission  are,  in 
every  thing  but  the  temporalities,  to  be  adjudicated  only  by  ec- 
clesiastical tribunals.  Your  Lordships  accordingly,  might  pro* 
perly  enough  decern  the  surgeons  to  admit  a  qualified  apprentice, 
and  you  might  also  inforce  your  decreet  by  diligence.  But  is  it 
pretended  that  you  could  decern  the  General  Assembly  to  grant 
the  solemn  spiritual  rite  of  ordination,  which  is  primarily  the  con- 
summation of  a  purely  spiritual  relation  ;'  and  only  incidentally, 
and  as  it  were  accidentally,  connected  with  any  temporal  emolu- 
ments — capable,  undoubtedly,  of  subsisting  without  them  ;  and 
held  prtsumptione  juris  et  dejure^  to  be  granted  or  withheld,  in 
aU  cases,  upon  considerations  of  conscience  and  religion  alone  ? 
But  if  you  cannot  decern  and  enforce  this,  because  it  is  a  ^pi- 
ritual  obligation,  how  can  you  in  this  instance  declare  it  to  be  an 
obligation  at  all  P  The  proceeding  complained  of,  in  shoVt,  is 
essentially  ecclesiastical ;  and  its  bearing  on  civil  interests  but 
contingent  and  consequential. 

But  there  is  still  another  criterion  by  which,  I  think,  it  may  easfly 
be  determined  whether  the  proceedings  of  the  presbytery  were 
truly  in  their  ecclesiastical  province  or  not — ^and  that  is  by  con- 
sidering the  End  and  Object  of  those  proceedings.  In  sustaining 
or  refusing  to  sustain  a  presentation,  the  presbytery  judge  in  a 
civil  right,  -and  act  therefore  at  their  peril.  If  they  judge  wrong ; 
nothing  else  they  may  afterwards  do  will  effect  the  temporalities; 
just  because  all  they  can  then  do  is  ecclesiastical.  The  object  in 
judging  of  the  presentation  was  simply  to  ascertain  who  was  the 
true  patron^-or  a  point  of  mere  civil  right ;  But  what  is  the  object 
of  the  subsequent  proceedings  ?  Is  it,  or  can  it  be  represented  as 
any  thing  else  than  to  ascertain  the  fitness  of  the  presentee  to 
minister  successfully  in  holy  things  to  that  particular  people  P  and 
can  their  proceedings  to  that  end  be  the  subject  of  discussion  in  a 
civil  court  P  It  is  said  that  the  right  to  be  taken  on  trials  is  a 
civil  right,  and  a  step  to  a  valuable  status.  But  what  is  the  o^ 
ject  of  the  trial  but  to  prove  the  capacity  of  the  party  for  religi- 
ous services  P  surely  not  for  enjoying  the  temporalities  of  the 
office.  The  only  status  which  the  church  can  pretend  to  bestow, 
is  a  spiritual  and  ecclesiastical  status  bestowed  by  the  solemn  rite 
of  ordination;  and  every  test  and  every  requisite  it  ordains  as  condi- 
tions of  obtaining  that  status^  are  necessarily  ecclesiastical  also. 
If  it  be  a  part  of  the  law  and  order  of  the  church,  that  before 
they  can  be  justified  in  ordaining  an  individual  as  the  pastor  of  a 
particular  congregation,  they  must  be  satisfied  that  he  is  not  un- 
acceptable to  a  certain  part  of  it,  is  it  not  plain  that  the  pro- 
ceedings necessary  for  obtaining  that  satisfaction  must,  whatever 
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^Ise  they  may  be,  be  at  least  proper  ecclesiastical  proceedings  P  as 
forming  part  of  those  provisions  for  spiritual  edification,  which, 
-above  all  others,  deserve  that  appellation,  and  are  by  their  very 
Hlescription  exclusive  of  all  civil  control. 

In  all  the  cases  hitherto  where  the  civil  court  has  interfered,  the 
presbytery  had  manifestly  usurped  a  civil  jurisdiction  ;  and  had 
.adjudged  erroneously  upon  matters  which  it  was  the  privilege  of 
the  civil  courts  alone  to  determine.  But  here  there  is  not  the 
shadow  of  a  civil  right  alluded  to,  or  once  touched  upon  in  the 
whole  course  of  their  proceedings ;  and  so  far  from  assuming 
the  cognizance  of  any  question  peculiar  to  this  court,  it  is  indisput- 
.  able  that  this  court  could  never  have  looked  at  the  questions  truly 

•  disposed  of  by  them,  either  as  to  their  general  end  and  object,  or 
the  means  adopted  to  attain  this  end.  The  question  intended  to 
be  settled  by  the  act  of  1834,  and  practically  adjudicated  under 
that  act  by  the  presbytery,  obviously  was,  Whether  it  was  for 
Christian  edification  that  any  one  should  be  receivedas  the  minister 
of  a  parish  who  was  opposed,  upon  conscientious  grounds,  by  a 
majority  of  the  heads  of  families  within  it  ?  But  can  it  ever  be 
said  that  this  is  a  question  for  a  civil  court  ?  The  Assembly  may 
have  raised  or  decided  that  question  injudiciously, — ^they  may 

•  even  have  gone  beyond  their  powers  in  raising  and  deciding  it. 
But  the  only  question  here  is,  have  they  in  so  doing  encroached 
upon  the  province  of  the  civil  courts  P  Is  not  what  is  here  com- 
plained of,  in  short,  an  enactment  and  a  proceeding  in  matters, 
and  for  purposes,  purely  ecclesiastical  P  and  tlierefore  in  mat- 
ters as  to  which  no  civil  tribunal  can  either  determine  or  direct  ? 

In  the  laat  place,  on  this  question  of  jurisdiction,  I  would  refer 
to  the  great,  and  I  think  insurmountable  difiBculties  which  are 
evidently  in  the  way  of  our  giving  any  practical  effect  to  the 
judgment  we  are  asked  to  pronounce;  and  to  the  plain  inference 
which  I  think  is  to  be  drawn  from  the  act  1592,  c.  II7,  that  the 
remedy  (of  retaining  the  stipend)  there  given,  is  the  only  remedy 
(and  I  think  it  sufficient)  that  was  intended.  It  does,  I  own, 
appear  to  me  altogether  inconceivable,  as  I  believe  it  to  be  with- 
out precedent  or  analogy,  that  a  court  of  supreme  jurisdic- 
tion, should  have  power  to  declare  what  a  party  competently 
brought  before  it  ought  not  to  have  done,  and  what  it  ought  to  do, 
if  it  have  not  power  also  to  decern  and  ordain  it  to  undo  what 
has  been  wrong  done,  and  to  do  what  is  right ;  and  also  to  enforce 
its  decree,  by  the  usual  executorials  of  the  law«  The  pursuers 
I  think  asserted  broadly  enough  that  this  court  had  such  a  power. 
But  I  rather  think  none  of  your  lordships  have  gone  that  length  : 
and  indeed,  when  it  is  considered  that  you  cannot  possibly  stop 
short  of  the  sacred  rite  of  ordination^ — since  without  that  there  can 
be  no  admission  to  the  benefice, — ^it  is  utterly  impossible  for  me  to 
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hold  that  we  can  decern  a  church  judicature  to  confer  that  rite 
upon  one,  whom^  upon  spiritual  considerations,  they  think  unfit  to 
receive  it ;  and  to  issue  homing  and  caption  against  those  who 
may  conscientiously  refuse.  It  is  quite  in  vain  to  take  distinc- 
tions ;  or  to  disguise  the  difficulty,  by  dividing  the  process  into  its 
several  stages.  What  is  asked  for  this  presentee,  iBfuUadmUnoH 
to  the  office  of  the  ministry,  and  nothing  else.  I,  for  my  part, 
think,  the  whole  of  the  proceedings,  after  sustaining  the  presen- 
tation, are  properly  ecclesiastical :  but  at  all  events  it  is  dear,  that 
theconcludingand  most  important  part  of  them,  is  purely  so.  And  if 
that  cannot  be  dispensed  with,  and  is  distinctly  required  by  the  pur- 
suer, how  can  we  possibly  decern  the  presbytery  to  admit,  without 
intruding,  in  the  most  flagrant  manner  almost  that  can  be  ima- 
gined, on  their  sacred  and  peculiar  province  ?  It  would  be  but  a 
little  greater  profanation,  if  we  were  asked  to  order  a  church 
court  to  admit  a  party  to  the  communion  table,  whom  they  had 
repelled  from  it  on  religious  grounds ;  because  he  had  satisfied  us 
that  he  was  prejudiced  in  the  exercise  of  his  civil  rights  by  the 
exclusion. 

It  has  been  thrown  out,  though  with  great  deference  I  think 
inconsiderately,  that  though  we  could  scarcely  issue  mi  execu- 
torial decree  for  the  admission  of  this  presentee,  we  might  sus- 
tain an  action  of  damages  against  the  presbytery  for  not  ad- 
mitting. To  my  judgment,  this  is  even  more  startling  than  the 
proposal  to  decern.  If  the  presbytery,  acting  it  may  be  errone- 
ously, but  from  a  conscientious  sense  of  duty,  and  in  obedience 
to  instructions  from  their  superiors,  are  to  be  liable  in  damages 
for  a  judicial  deliverance  rejecting  a  presentee,  I  do  not  see  why 
this  court  might  not  also  be  subjected,  if  we  had  all  thought,  (as 
I  do)  that  the  presbytery  was  right,  and  if  our  judgment  had  been 
reversed  upon  appeal.  But  if  the  presbytery  are  liable,  so  must 
the  General  Assembly  ;  and  I  rather  think  the  whole  body  of  the 
church  which  they  are  entitled  to  represent.  The  Assembly  at  any 
rate,  might  have  been  called  as  jmnt  defenders ;  and  certainly  in 
a  process  of  relief.  But  is  it  seriously  suggested,  that  our  courts 
should  afford  the  strange  and  revolting  spectade  of  the  whole 
body  of  the  church,  sisted  as  defenders  in  an  action  of  damages 
at  the  instance  of  a  licentiate  of  that  church,  for  the  offence  of 
having  passed  a  law,  after  years  of  mature  deliberation,  and  the 
solemn  approval  of  overtures  by  most  of  its  presbyteries,  because 
it  is  alleged  that  some  supposed  civil  interests  of  his  have  been 
affected  by  that  law  ?  Whatever  other  remedy  may  be  suggested, 
I  feel  assured  that  this  never  will  be  resorted  to. 

But  has  not  the  Legislature  itself  provided,  and  sufficiently,  for 
the  remedy?  By  1592,  c.  117>  if  the  presbytery  unlawfully 
refuse  to  admit,  the  patron  may  retain  the  stipend  :  and  by  the 
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decisions  of  last  century,  it  is  fixed  that  this  right  of  retention 
«till  continues,  even  after  the  admission  of  a  minister ;  if  it  turn 
-out  that  he  was  not  a  lawful  presentee.  For  the  civil  rights  of 
the  patron  then,  is  not  this  protection  enough  ?  and  up  to  the 

J  resent  moment,  it  has  never  been  surmised  that  the  presentee 
ad  any  civil  or  patrimonial  right,  till  after  he  had  obtained  in- 
duction. Such  a  claim  is  one  of  the  many  novelties  of  the  present 
unfortunate  litigation ;  and  it  seems  to  me  to  be  advanced,  not  only 
in  the  face  of  the  statute  referred  to,  but  of  the  terms  of  his  own 
presentation-— hitherto  his  only  title — which  assigns  him  into  the 
temporalities,  only  ^*  so  long  as  he  shall  serve  the  cure  at  the 
said  church,^  which  confessedly  he  has  never  begun  to  serve. 
The  only  vested  civil  interest  therefore  contemplated  by  the  legis- 
lature, seems  sufficiently  provided  for  by  this  statutory  protection  : 
and  taking  that  fact  along  with  the  inextricable  difficulties  of  giv- 
ing effect  to  any  other,  I  think  it  manifest  that  there  is  no  ground 
whatever,  for  any  interference  with  the  proceedings  of  the  church 
court.  And,  therefore,  and  on  the  whole  matter  I  am  bound  to 
conclude^  that  no  civil  right  or  interest  was  truly  abjudicated  in 
this  case  by  the  presbytery,  and  that  we  should  not  be  giving 
judgment  on  any  such  right,  but  on  a  proper  ecclesiastical  pro- 
ceeding, if  we  were  to  declare  that  they  had  acted  illegally ;  and 
that  on  this  ground  alone  the  action  as  now  limited  cannot  be 
maintained. 

But  it  is  said  that,  even  admitting  that  the  procedure,  in  so 
far  as  regards  the  presbytery  and  its  objects,  may  be  held  to 
have  been  ecclesiastical,  they  still  involved  the  civil  right  of  the 
patron  so  directly  that  we  may  take  cognizance  of  them  to  that  ef- 
fect, and  pronounce  upon  their  validity,  in  so  far  as  may  be  neces- 
sary to  explicate  our  own  jurisdiction. 

Now  there  is  room  here,  and  great  need  I  think  also,  for 
several  distinctions ;  and  by  going  with  some  precision  into  these, 
I  think  I  shall  be  able  to  bring  out  my  views  of  the  whole  case, 
more  clearly  perhaps  than  I  have  yet  done,  or  than  I  could  well 
do  in  any  other  way. 

In  the  first  place,  it  is  quite  certain  that  a  civil  court  has  a 
clear  right  to  adjudicate  for  civil  purposes,  upon  the  yety  same  facta 
on  which  questions  peculiar  to  other  courts,  ecclesiastical,  for  ex- 
ample, or  criminal,  may  also  be  raised.  Thus,  though  this  court  has 
no  jurisdiction  in  robbery,  the  noted  M^Coul  or  Moffat  was  first 
proved  to  have  robbed  the  Paisley  Bank  in  a  civil  action  in  this 
court,  and  before  a  jury.  But  in  that  proceeding  there  was  no 
question  properly  of  his  guilt  or  innocence ;  nor  was  it  there  of 
any  consequence  whether  his  act  in  taking  the  money  was  crimi- 
nal or  lawful.  He  sued  the  bank,  I  think,  upon  certain  deposit 
receipts ;  and  they  stated  in  defence  that  he  owed  them  a  great 
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deal  more,  having  taken  away  large  parcels  of  their  notes,  for 
which  he  was  bound  to  account.  In  the  course  of  proving  thii 
defence,  they  fully  proved  the  robbery,  not,  however,  as  a  crime, 
but  merely  as  tracing  their  property  into  his  hand,  and  thus  raiang 
a  compensating  debt  against  him.  There  had,  in  point  of  fact,  beei 
no  criminal  proceeding  at  this  time  against  him ;  so  that  theif 
was  not  a  colour  for  saying  that  the  jurisdiction  of  the  Justiciary 
had  been  interfered  with.  But  although  there  had  been  a  pro- 
cess, trial,  and  acquitaU  in  that  court,  this  could  plainly  have  been 
no  bar  to  proving  the  bank's  defence  in  the  civil  action ;  any  more 
than  the  success  of  that  defence  would  have  been  a  bar  either  to 
the  subsequent  trial  in  Justiciary,  or  to  a  verdict  and  sentence  of 
acquital,  if  a  different  view  had  been  there  taken  of  the  evidence. 
In  the  same  way,  a  man  previously  tried  and  acquitted  on  a  cri- 
minal charge,  for  wilfully  burning  his  house  to  defraud  the  in- 
surers, was  afterwards  found  to  have  wilfully  burned  it»  in  a 
civil  action  on  the  policy,  where  the  insurers  were  allowed  in  this 
way  to  establish  that  the  fire  was  not  accidental,  for  which  alone 
they  were  answerable. 

This  class  of  cases,  I  am  aware,  may  seem  to  have  but  litde 
bearing  on  the  present,  as  there  is  here  no  independent  question 
of  civil  right,  nor  anything  else,  indeed,  prayed  for  but  a  decla- 
rator of  the  illegality  of  what  was  done  by  the  presbytery.  Bot 
I  think  it  right  to  refer  to  them,  for  the  purpose  of  remarir- 
ing,  that  when  a  clear  civil  interest  thus  arises  out  of  facts 
which  may  have  been  previously  viewed  differently,  for  other 
purposes,  in  other  courts,  the  civil  court  will  merely  disrefford 
the  proceedings  of  such  other  courts,  and  proceed  to  dispose  of 
the  interests  submitted  for  its  decision,  upon  the  facts  brought 
before  it,  without  the  least  regard  to  the  views  or  opinions  whicb 
may  have  been  entertained  with  regard  to  them  elsewhere.  Above 
all,  it  will  never  think  of  prefacing  its  own  judgment  by  Declaring 
that  the  previous  proceedings  of  other  courts  were  wrong  and 
illegal ;  and  most  certainly  would  have  no  right  so  to  find  or  de- 
clare. Most  of  the  cases  of  privilege,  or  conflict  between  courts 
of  law  and  the  Houses  of  Parliament,  truly  belong  to  this  cate- 
gory. In  all  of  these,  the  judgment  of  the  court  was  merely 
asked  upon  facts  bearing  confessedly  on  civil  rights ;  and  no  pro- 
posal was  ever  made  to  pass  a  sentence  directly  censuring  or  con- 
demning what  had  been  done  in  Parliament ;  but  only  a  right 
asserted  to  disregard  and  pass  by  what  had  been  done  there ;  and 
a  reftisal  to  recognise  what  was  done  as  any  bar  to  the  court  pro- 
ceeding in  the  exercise  of  its  own  admitted  jurisdiction. 

But  there  is  another  class  of  cases  in  which  a  supreme  civil 
court  may  not  only  be  actually  cognisant  of  proceedings  touching 
the  same  matters  in  other  independent  courts,  but  may  be  bound 
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to  take  notice  of  such  proceedings  ;  and  hold  its  jurisdiction,  even 
in  a  matter  of  clear  civil  right,  only  in  subordination  to  their  de- 
cision, and  without  any  power  to  question  or  reverse  it.     One 
obvious  instance  of  this  might  occur  in  the  ordinary  case,  where 
a  reward  provided  to  an  informer  on  the  conviction  of  a  felon  in 
the  court  of  justiciary,  is  made  recoverable  only  in  the  Court  of 
Session.     If  the  culprit,  instead  of  being  convicted,  is  acquitted, 
I  take  it  to  be  clear  that  the  party  could  never  come  into  this 
court  and  pray  us  to  find  that  the  acquital  was  wrong  and  ilk* 
gal,  and  that  we  should  notwithstanding  decern  for  the  reward  : 
and  that  this  direct  civil  interest,  and  allegation  of  injustice, 
could  never  induce  us  or  look  at  such  a  demand.     The  pre- 
vious conviction  in  Justiciary  would  there  be  viewed  as  a  con- 
dition precedent  of  the  vesting  of  an  actionable  right  to  the  re- 
ward.    But  if  induction  by  a  church  court  is  necessary  (as  I 
assume  it  to  be),  to  vest  any  patrimonial  interest  in  a  benefice,  is 
it  not  equally  necessary  that  the  presentee  at  least  should  have 
that  induction,  before  he  can  sist  himself  as  a  suitor  for  any  civil 
interest  P     It  may  be  said,  that  the  parallel  is  not  complete,  be- 
cause the  pursuers  are  not  now  actually  seeking  the  temporalities 
of  the  benefice,  nor  even  an  order  on  the  church  courts  to  take 
the  presentee  on  trials  ;   but  only  a  finding  that  the  presbytery 
ought  to  have  tried  and  inducted,  and  acted  illegally  in  refusing. 
A  very  little  change,  however,  in  the  supposed  case  will  serve  to 
complete  the  parallel^  and  obviate  this  objection.     Suppose  that, 
instead  of  acquitting  the  pannel  after  trial,  tha  Court  of  Justiciary 
had  been  complained  of  for  having  thrown  out  the  libel  as  irrele- 
vant, or  for  having  adjourned  the  trial  from  diet  to  diet,  on  what 
the  informer  alleged  to  be  unjust  and  illegal  pretences,  or  rather 
for  want  of  the  concurrence  of  a  prosecutor,  which  he  contended  to 
be  unnecessary';  and  thatthe  conclusion  of  thesuit  herehad  become, 
that  we  shouldfindanddeclarethat  they  were  bound  to  have  brought 
the  offender  timeously  to  trial,  and  had  acted  illegally,  and  to  the 
prejudice  of  his  patrimonial  interests,  in  refusing, — could  we  pos- 
sibly have  held  ourselves  competent  to  such  a  case  ?  or  in  what 
material  respects  does  it  differ  from  the  present?    If  a  trial  and 
conviction  in  Justiciary  is  necessary  to  vest  the  civil  right,  by  the 
express  terms  of  a  supposed  statute  in  one  case,  is  not  induction 
equally  necessary  in  the  other,  to  vest  the  civil  right  to  the  bene- 
fice ?   and  if  this  court  could  neither  ordain  the  Justiciary  to  pro- 
ceed to  trial,  nor  declare  that  they  were  bound  to  have  so  pro- 
ceeded, and  had  acted  illegally  in  refusing, — upon  what  ground 
is  it  to  be  maintained  that  we  are  competent  to  proceed  as  now 
required  with  this  presbytery  ? 

The  principle  upon  which  the  whole  question  depends  may  be 
made  still  clearer,  however,  by  attending  to  a  third  class  of  cases, 


376  LORD  jbffrby's  sfbbch. 

iDtenoediate  in  some  retpecto  between  the  other  two,  and  ycc 
resting  entirely  on  the  same  principle.  1  mean  those  cases  k 
which  a  court  may  be  forced  to  encroach  on  the  proper  jarisdic* 
tion  of  another,  and  to  judge,  as  it  were,  in  its  vtce,  in  order  to 
explicate  for  the  time,  its  own  proper  jurisdiction.  Thus,  the 
Consistorial  Courts  alone  could  decide  in  disputed  queatiotis  of 
legitimacy  and  marriage,  and  by  their  decree  only  fix  the  rights 
of  the  parties,  so  as  not  to  admit  of  dispute  (while  that  deoee 
stood  unreduced)  in  any  other  quarter.  But  if  a  question  of 
civil  right,  depending  on  the  fact  of  marriage  or  no  marriage,  weie 
brought  into  this  court,  as  upon  the  alleged  surcease  of  an  so- 
Duity  granted  only  while  the  party  was  unmarried,  it  might  be 
indispensable  for  the  extrication  of  that  question,  that  the  fact  of 
marriage  or  no  marriage  should  be  tried  in  this  tribunal.  We 
might  recommend,  indeed,  to  the  parties  to  have  it  tried  in  a 
proper  declarator  before  the  commissaries,  and  propose  to  sist 
the  civil  suit  till  this  was  done.  But  the  third  party  averriDg 
the  marriage  in  order  to  get  rid  of  the  annuity,  would  evidendy 
have  no  title  to  pursue  such  a  declarator,  and  would  be  without 
the  means  of  compelling  his  opponent  to  proceed  with  it ;  bo  thst 
it  might  be  indispensable  for  this  court  to  try  the  Consistorial 

Juestion  themselves.  The  same  might  even  be  necessary  in  the 
)ourt  of  Justiciary,  where  the  investigation  would  be  stUl  more 
inconvenient.  If  a  man  indicted  for  bigamy  should  plead  in  de- 
fence that  his  first  alleged  marriage  was  no  marriage  at  all,  but 
an  union  of  a  difTerent  description,  I  do  not  see  how  that  court 
could  avoid  going  into  the  questidh,  and  judging  of  it  precisely 
as  the  commissaries  could  have  done  in  a  declarator,  or  an  action 
of  putting  to  silence.  In  the  same  way,  the  House  of  Lords,  or 
rather  the  sovereign,  acting  by  a  delegation  to  that  body,  is  the  only 
proper  final  authority  for  settling  disputed  questions  of  peerage ; 
and  a  declarator  of  such  a  right  certainly  could  not  be  main- 
tained in  this  court.  But  if  the  proper  civil  interest  of  an  heir 
of  entail  alleging  that  the  estate  had  devolved  upon  him,  because 
the  heir  in  possession  had  succeeded  to  a  peerage,  his  right  being 
liable  to  defeasance  on  that  ground,  were  brought  into  this  court, 
it  would  be  necessary  for  us  to  trespass  to  this  cflect  on  that  high 
and  peculiar  jurisdiction.  The  case  actually  occurred,  as  your 
Lordships  may  remember,  with  the  late  Earl  of  Caithness,  (2d 
Feb«  I79O),  when,  upon  the  allegation  of  no  higher  an  interest 
than  that  of  certain  freeholders  to  remove  his  name  from  their  roll, 
on  account  of  this  alleged  disqualification,  the  court  allowed  the 
complainers  to  prove  that  he  was  actually  Earl  of  Caithness ; 
though  the  necessity  of  proceeding  with  the  proof  was  super- 
seded by  his  openly  claiming  and  being  admitted  to  the  dignity. 
There  is  an  earlier  and  more  remarkable  instance,  (already  al- 
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laded  to  by  your  Lordship  for  another  purpose),  in  the  case  of 
the  Slarl  of  Banbury  in  England,  where,  having  been  indicted 
formurder  by  the  name  of  Nicholas  KnoUys,  and  a  commoner,  Lord 
Chief  Justice  Holt,  allowed  him  to  prove  the  peerage,  both  as 
establishing  a  misnomer  in  the  indictment,  and  with  a  view  to  a 
daim  of  privilege. 

But  though  it  is  thus  certain  that  courts  may  occasionallv  tres- 
pass  in  this  way  on  the  peculiar  province  and  jurisdiction  of  other 
courts,  it  is  most  material  to  observe,  1st,  That  this  can  never  be 
done  except  where  it  is  indispensably  necessary  for  the  extrication 
of  some  civil  interest  directly  and  properly  brought  for  judgment . 
in  the  court  where  the  question  arises.  2d,  That  it  can  only  be 
allowed  where  there  has  been  no  previous  adjudication  of  the  pro- 
per court  for  trying  the  incidental  question,  and  where  there  are 
no  ready  means  of  obtaining  their  judgment.  If  there  be  a  final 
decreet  of  the  commissaries  establishing  a  marriage,  this  must  be 
conclusive  of  the  fact,  when  put  in  evidence,  in  all  other  tribunals ; 
and  while  that  stood  unreduced,  neither  this  court  nor  the  Court 
of  Justiciary  could  possibly  allow  the  party  to  show  incidentally  that 
this  decree  was  erroneous.  3d,  The  effect  of  the  decision  given 
on  this  necessarily  assumed  jurisdiction  can  never  extend  beyond 
the  case  to  which  it  was  incidental,  and  may  not  always  be  per-- 
manently  authoritative  even  as  to  that  case.  At  4U:  events,  it  can 
in  no  degree  limit  or  affect  the  full  and  overruling  authority  of 
that  court  within  whose  peculiar  province  it  naturally  lay,  if  the 
matter  should  ever  afterwards  come  for  adjudication  before  it.  If 
an  alleged  bigamist  gets  an  acquittal  in  justiciary,  by  satisfying 
that  court  that  his  first  alleged  marriage  was  not  a  lawful  marriage 
at  all,  this  will  never  preclude  the  wife  from  pursuing  a  declara- 
tor before  the  commissaries,  nor  interfere  with  her  full  enjoyment 
of  all  conjugal  rights,  if  she  succeed  in  it.  The  pannel,  indeed,  pro- 
bably would  not  lose  the  benefit  of  the  acquittal;  because  the  law 
does  not  allow  favourable  verdicts  in  ctiminalibiM  to  be  overturn- 
ed ;  but  the  result  might  be  different  as  to  the  supposed  case  of  the 
annuity  in  the  civil  court.  If  the  annuitant  had  been  found  still 
liable,  because  the  court  on  that  incidental  inquiry  had  found  there 
▼as  no  marriage,  it  would  rather  seem  that  he  might  open  up  the 
decree  as  upon  res  noviier  vernens  ad  notiiiam^  if  it  was  after- 
wards established  by  a  final  decreet  of  the  commissaries  that  there 
had  truly  been  a  valid  marriage,  at  and  before  the  time  of  such  in- 
cidental judgment  ;  and  the  same  in  the  case  of  the  heir  of  entail, 
▼ho  had  failed  to  make  out  the  forfeiting  peerage  in  his  claim 
under  the  clause  of  devolution,  but  afterwards  saw  it  established, 
as  of  anterior  date,  by  a  report  of  the  Lord's  Committee  of  Pri- 
vileges- 

But  however  that  may  be,  it  is  enough  for  the  present  purpose 
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that  such  incidental  extensions  of  jurisdiction  can  never  be  pennit- 
ted,  where  there  has  been  cUready  a  judgment  of  the  proper  tri- 
bunal, to  whose  province  the  matter,  sua  nature^  exclusively  be> 
longs ;  and  on  which  province  no  other  court  can  be  permitted  to 
trespass,  except  where  its  own  oracles  are  silent  or  inaccessible, 
to  those  who  would  consult  them.  In  the  present  case,  it  will  be 
remembered,  first,  that  there  was  here  a  final  judgment  of  the 
church  courts  in  a  matter  now  assumed  (and  I  think  proved)  to 
be  clearly  ecclesiastical ;  and  second,  that  there  not  only  is  no  pre- 
sent or  direct  civil  interest  on  which  our  judgment  is  sought ;  but 
that  the  only  thing  we  are  called  on  to  do,  is,  to  find  that  this  final 
judgment  of  the  presbytery  was  illegal,  and  injurious  generally  ta 
the  patrimonial  interests  of  the  pursuers. 

Though  I  fear  I  have  gone  into  the  exposition  of  my  views  qb 
this  branch  of  the  question  more  largely  than  your  Lordships 
may  think  necessary,  I  cannot  help  adding  one  other  illustra- 
tion of  the  necessary  conditions,  and  limited  efiect  of  this  inciden- 
tal jurisdiction,  extra  provinciam^  which  all  courts  may  occasion- 
ally be  led  to  assume ;  because  it  brings  us  back  to  the  distinction 
between  ecclesiastical  and  civil  jurisdiction,  which  is  here  imme- 
diately in  question  ;  and  is  in  some  respects  the  converse  of  the 
case  maintained  by  the  pursuers. 

I  have  already  said,  and  we  are  all  agreed,  that  the  right  at 
patronage  is  purely  a  civil  right,  and  that  the  church  courts  have 
no  proper  or  original  jurisdiction  in  regard  to  it.  Yet  they,  too, 
may  sometimes  be  led,  or  even  compelled,  for  the  explication  of 
their  own  proper  jurisdiction,  to  assume  a  right  to  judge  of  it, — I 
mean  as  much  compelled  as  this  court  can  ever  be  to  encroach  on 
the  province  of  the  commissaries  or  the  House  of  Lords.  The 
motives  for  their  waiting  till  the  decision  of  the  appropriate  courts, 
may,  indeed,  be  stronger  than  in  most  other  cases ;  as  the  conse- 
quences of  their  making  a  mistake  in  the  exercise  of  theb  inci- 
dental jurisdiction  may  be  more  embarrassing.  But  the  princifdes 
are  the  same.  When  a  vacancy  occurs  in  a  parish,  it  b  the  ex- 
clusive right  and  first  duty  of  the  presbytery  to  proceed  to  the 
admission  of  a  qualified  presentee  with  as  little  delay  as  possible, 
their  chief  concern  in  the  matter  being  not  to  leave  the  flock  un* 
provided  with  a  pastor  longer  than  may  be  absolutely  necessary. 
But  they  are  not  upon  this  account  to  receive  any  one  as  a  lawful 
patron  who  may  choose  to  assume  that  character,  and  to  lay  a  pre- 
sentation on  their  table.  Where  there  has  been  no  former  use  of 
presenting,  and  no  title  produced,  they  are  not  only  entitled,  but 
bound  to  inquire,  and  to  satisfy  themselves  to  a  certain  extent, 
before  sustaining  the  presentation.  Where  the  right  of  patronage 
is  disputed,  and  there  are  two  or  more  competing  presentations, 
the  better^  and  the  more  usual  way  in  modern  times  certainly  is, 
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to  sist  proceedings  till  the  judgment  of  the  civil  court  is  obtained. 
But  this  may  not  always  be  practicable ;  as  where  the  parties 
shrink  from  the  expense  of  a  litigation  in  this  court,  and  yet  per- 
sist in  their  pretensions  before  the  presbytery ;  and  may  sometimes 
be  attended  with  such  inconvenience  as  to  make  it  seem  reasonable 
rather  to  run  the  risk  of  an  induction  which  may  not  carry  the 
temporalities,  than  to  leave  the  parish  without  any  settled  means 
of  religious  comfort  and  instruction  for  an  indefinite  period  of 
time.  In  such  cases,  accordingly,  presbyteries,  like  all  other 
courts,  have  assumed  a  jurisdiction  extra  provindamy  and  sus- 
tained or  rejected  presentations,  so  as  to  explicate  their  own  clear 
right  to  examine  and  induct,  at  the  time,  though  certainly  not  to 
the  effect  of  excluding  the  subsequent  judgment  of  the  appropriate 
court  on  the  subject,  and  at  the  peril  of  having  all  the  patrimonial 
interests  of  the  parties  adjudicated,  not  according  to  their  inci* 
dental  decision,  but  according  to  the  final  judgment  of  the  only 
natural  and  binding  authority.  What  the  civil  court  alters,  how- 
ever, or  rather  disregards  and  passes  by  as  of  no  avail,  is  only  what 
was  erroneously  decided  by  the  church  court  upon  this  assumed 
and  incidental  jurisdictioUy-^that  is,  only  their  decision  upon  the 
civil  question  of  patronage.  The  actual  induction  they  may  have 
engrafted  upon  it,  together  with  all  that  was  truly  ecclesiastical 
in  their  previous  proceedings,  remains  untouched  and  unquestion* 
able  by  us, — just  as  unquestionable,  as  a  previous  judgment  of 
ours  on  the  right  of  patronage  would  and  must  have  been  with  the 
presbytery. 

My  opinion,  in  short,  on  the  whole  matter  is,  that  when  they 
have  once  rightly  sustained  the  presentation  of  the  true  patron^ 
the  proceedings  of  the  presbytery  are  beyond  the  control,  as  be* 
ing  entirely  out  of  the  jurisdiction  of  the  civil  courts.  It  is  at 
that  stage  alone  that  they  are  liable  to  our  interference  and  review, 
because  it  is  there  only  that  they  come  in  contact  with  a  matter  of 
civil  right ;  but  when  that  stage  is  safely  past,  all  the  rest  is  for 
the  cognizance  of  the  church  courts,  or  the  legislature  alone. 
Their  proceedings  may  be  unwise,  irregular,  or  unfair ;  they  may 
«ven  be  beyond  their  legal  powers,  but  still,  being  proceedings  of 
an  ecclesiastical  nature,  and  for  spiritual  purposes,  they  are  not 
within  the  jurisdiction  of  any  civil  tribunal. 

In  saying  this,  I  of  course  reject  the  proposition  which  I  under- 
Btand  to  have  been  maintained  by  the  pursuers,  to  the  effect  that, 
if  the  proceedings  of  the  church  courts  have  been  in  any  respect 
ultra  vireSj  they  may  be  declared  by  us  to  have  been  illegal ;  even 
though,  in  a  general  sense,  the  matters  disposed  of  by  them  were 
of  ecclesiastical  competence,  and  not  otherwise  subject  to  our  juris- 
diction. I  must  now  trouble  your  Lordships  with  some  of  the 
reasons  which  have  led  me  to  reject  this  proposition. 
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In  the  first  place,  I  am  humbly  of  opinion,  that  though  a  ooiirt 
should  act  ultra  vires^  still  if  it  were  acting  within  its  own  proper 
province,  or  in  relation  to  that  class  of  cases  or  interests  to  which  it 
alone  was  competent,  no  other  court  can  encroach  upon  tbat  pn>> 
vince,  or  go  beyond  its  own,  either  to  correct  or  to  declare  that 
excess  or  ill^ality , — ^the  remedy  in  such  an  extremity  being  in  par- 
liament alone.  But  in  the  second  place,  I  am  humbly  of  opinioo 
that  the  proceedings  complained  of  in  this  case  were  not  utira  tnm 
of  the  General  Assembly  or  the  presbytery. 

Upon  the  first  I  would  take  a  familiar  illustration.  The  punish- 
ment of  high  treason  is  death  ;  and  no  court  has  power  upon  con* 
▼iction  to  inflict  a  lighter  penalty.  But  suppose  the  Court  of  Jus- 
ticiary to  receive  the  verdict  of  guilty,  and  on  this  to  sentence  the 
convict  only  to  a  year's  imprisonment,  such  a  sentence  would  un- 
doubtedly be  tUira  vires  ot'  that  supreme  court,  and  it  is  easy  to 
suppose  civil  interests  enough  to  apply  for  its  correction.  Sup- 
pose the  traitor  were  an  heir  of  entail,  and  the  last  of  that  branch  of 
the  substitution  to  which  he  belonged,  and  that  action  was  brought 
in  this  court  by  the  next  substitute  of  a  new  branch,  to  whom  the 
succession  would  of  course  have  come  upon  the  expiration  or  run- 
ning out  of  the  forfeiture  by  his  death,  to  have  it  found  and  declared 
that  the  Court  of  Justiciary  were  bound  to  have  given  sentence  of 
death,  and  not  only  acted  illegally,  and  to  his  prejudice,  but  plainly 
incompetently  and  ultra  viresyin  giving  any  other  sentence, — could 
we  possibly  sustain  any  such  action,  and  thus  pass  sentence  on 
the  solemn  and  irrevocable  judgment  of  another  supreme  tribunal, 
within  its  own  sphere  of  action  ?   I  humbly  conceive  we  could  not 

But  the  best  and  most  striking  proof,  that  the  mere  fact  of  the 
act  of  an  independent  court  being  ultra  vires  will  not  warrant  the 
interference  of  another  court,  either  to  correct  or  to  declare  the 
excess,  provided  it  be  not  also  an  encroachment  on  the  province  of 
that  other  court,  is  to  be  found  in  the  admission,  established  by  all 
the  cases  referred  to,  and  unequivocally  made  by  the  pursuers  in 
this  process,  that  an  induction  once  completed,  though  of  an  incom- 
petent presentee,  must  still  subsist  quoad  spirituaiia,  although 
disregarded  and  disallowed  in  the  civil  court  as  a  title  to  tempo- 
ralities.    If  the  statutes  of  1692  and  I7II  mean  anything,  they 
mean  that  presbyteries  shall  only  induct  the  presentees  of  lawful 
patrons  to  patronate  livings ;  and  that  the  induction  of  any  other 
persons  is  beyond  their  legal  powers.     It  is  upon  this  precise  as-* 
sumption  accordingly  that  thecivil  courthasalwaysdisregardedsuch 
inductions  as  giving  any  right  to  the  temporalities  :  and  their  judg- 
ments are  absurd  and  inexplicable  on  any  other  ground.     But  if 
being  ultra  vires  gave  them  a  jurisdiction  over  them  quoad  omma 
— and  warranted  them  to  declare  them,  in  general  terms,  fiinda* 
mentally  null  and  illegal,  how  is  it  that  in  most  of  these  cases, 
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the  presentee  of  a  pretended  patron,  being  once  inducted,  was  yet 
allowed  to  hold  tte  spiritual  function  of  parish  minister,  exclu- 
clusively  entitled  to  perform  the  offices  of  religion  within  it :  and 
actually,  by  his  incumbency,  to  prevent  the  induction  of  any 
other  person,  either  to  enjoy  the  endowment,  or  to  attend  to  the 
cure  of  souls ;  while  he  himself  was  found  not  entitled  to  any  part 
of  the  temporalities,  purely  because  his  induction  was  held  to  be 
uitra  vires  by  the  court  to  whom  the  right  to  adjudge  as  to  the 
temporalities,  but  as  to  nothing  else,  belonged  P  The  only  and  the 
obvious  answer  is,  that  he  was  so  allowed  because  it  was  felt  and 
acknowledged  that  the  civil  court  could  only  adjudicate  upon 
what  was  properly  civil :  and  that  an  error  in  a  proper  ecclesiasti* 
cal  proceeding,  whether  occasioned  by  an  illegal  assumption  of 
power,  or  by  any  other  cause,  was  entirely  beyond  its  cognizance 
and  jurisdiction.  If  it  had  not  been  so  felt,  how  can  it  be  ex^ 
plained  that  in  the  cases  of  Auchtermuchty,  and  Lanark,  and 
others,  the  admission  of  the  party  found  not  entitled  to  the  tem- 
poralities was  not  reduced  and  set  aside  in  toio,  or  an  order  at 
least  made  on  the  church  to  recall  and  undo  it— and  the  field  thus 
cleared  for  the  admission  of  the  proper  presentee,  to  the  whoie 
emoluments  of  the  benefice,  instead  of  leaving  the  parish  in  thefiwk- 
ward  and  almost  scandalous  position,  of  having  the  cure  of  souls 
in  the  hands  of  a  regular  minister,  without  an  endowment,  and 
the  whole  temporalities  locked  up,  it  might  be  for  years,  in  the 
bands  of  the  patron,  for  pious  uses  fi^r  which  there  was  no  de- 
mand? 

Another  and  a  still  more  striking  illustration  may  be  taken 
from  this  same  department  of  the  law.  It  is  provided  by  the  act 
1592,  that  all  questions  of  Heresy  shall  be  for  the  church  judica- 
tures alone ;  and  it  is  certain  that  the  Confession  of  Faith  was 
fixed  by  act  1567  ^^^  V^^^  ^^^^  ^  ^^^  standard  of  that  religion, 
which  the  church  was  primarilyordered  and  established  to  maintain. 
Nothing  could  therefore  be  more  radically  uUra  vires  than  for  her 
judicatures  to  desert  that  standard,  and  adopt  other  articles  of  be- 
lief and  doctrine.  But  suppose  it  were  to  happen  that  the  majo^ 
rity  of  the  church  became  heretical ;  and  that  in  this  state  a  pa- 
tron who  adhered  to  the  old  faith  gave  a  presentation  to  one  who 
was  of  the  same  persuasion,  and  that,  on  account  of  that  very  ad- 
herence to  the  statutory  standard  he  was  rejected  by  the  Presby- 
tery and  the  Assembly  as  heretical,  and  unsound  in  doctrine  ? 
Could  this  court  possibly  interfere  to  correct  this  flagrant  ille- 
gality, and  monstrous  eofcess  of  power  f  although  the  civil  inte- 
rest both  of  patron  and  presentee  were  affected  by  it  as  directly 
at  least  as  they  can  be  said  to  be  here.  Could  your  Lordships 
take  the  genuine  Confession  of  Faith  in  one  hand,  and  the  new  he- 
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retical  articles  in  the  other,  call  for  the  minutes  oTthe  examinatiffli 
of  the  presentee,  and  if  satis6ed  that  he  was  right,  and  his  eccle- 
siastical judges  wrong,  could  you  declare  their  proceeding  illegal 
and  ultra  vires,  or  ordain  them  forthwith  to  retract  and  admit 
the  presentee  ?  I  take  it  for  granted  that  no  one  will  maintaiB 
the  affirmative ;  and  consequently  that  it  is  clear,  and  upon  |dani 
principles,  that  mere  excess  of  power,  if  within  the  proper  pro- 
vince of  the  court,  will  never  entitle  any  other,  whose  province 
has  not  been  invaded,  to  interfere. 

All  human  tribunals  are  necessarily  liable  to  error  and  mis- 
take ;  and  mistakes  by  exceeding  their  powers,  or  forgetting  their 
limitation,  are  by  no  means  the  most  unusual  or  the  least  venial 
of  their  errors.  When  this  happens  to  inferior  courts,  the  n> 
medy  is  plain  enough ;  but  when  a  supreme  court  falls  into  dus 
or  any  other  error,  (for  on  principle  I  see  no  distinction,)  I 
know  of  no  remedy  but  in  the  legislature ;  and  conceive  that  no- 
thing could  be  more  unconstitutional  than  to  allow  one  &llible 
tribunal  to  trespass  beyond  the  field  of  its  proper  jurisdiction,  to 
remedy,  or  rather  not  to  remedy  but  only  to  Declare  an  excess  of 
power  alleged  to  have  been  committed,  though  tciihin  its  own 
province,  by  another.  The  powers  of  this  court,  though  un* 
doubtedly  very  ample,  are  limited  in  many  respects,  as  well  as 
those  of  other  courts,  even  within  its  own  proper  sphere  of  civil 
jurisdiction.  There  are  not  only  various  departments  of  dvil 
rights  over  which  it  has  no  cognizance ;  but  there  are  express 
limitations  of  its  judicial  discretion  in  many  special  parts  of  those 
which  come  properly  before  it.  The  whole  bankrupt  act  is  full 
of  such  limitations ;  and  the  special  acts  under  which  entailed 
estates  may  be  sold  or  exchanged.  We  are  restrained  also  from 
modifying  the  penalties  under  the  act  I7OI ;  and  in  many  other 
particulars.  In  all  those  cases  we  are  daily  in  danger  of  deeding 
not  only  erroneously,  but  ultra  vires ;  but  if  our  judgment  is 
final,  and  beyond  even  an  appeal  to  the  House  of  Loids,  I  am 
not  aware  either  that  there  can  be  any  remedy,  or  that  it  has 
ever  been  thought  harder  that  parties  should  suffer  by  a  final 
sentence  which  is  erroneous  by  being  ultra  vires,  than  by  a  a^- 
tence  erroneous,  on  any  other  account.  Now  the  sentence  of 
the  church  courts  rejecting  a  presentee  on  religious  grounds,  is 
B8  final  and  as  incapable  of  being  reviewed  in  the  ordinary  course, 
as  any  sentence  of  ours  could  be  aflter  an  affirmal  by  the  Lords ; 
4ind  being,  as  I  now  assume  it  to  be,  a  sentence  in  its  own  proper 
ecclesiastical  department,  it  appears  to  roe  altogether  anomalous 
to  make  it  the  subject  of  any  finding  or  judgment  of  ours,  merely 
on  an  allegation  that  it  may  have  been  beyond  the  limited 
powers  with  which  such  courts  had  been  entrusted,  even  in  mat- 
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ters  properly  ecblesiastical.  If  it  had  been  extra  provinciam^  as 
well  as  uUra  virts,  and  if  it  had  encroached  upon  our  province 
as  well  as  gone  beyond  its  own,  the  case  would  have  been  dif- 
ferent. But  being  in  its  own  province,  its  being  beyond  the 
limits  assigned  to  it  within  that  province  by  the  legislature,  the 
question  of  excess  can  only  be  between  it  and  that  supreme 
power  whose  injunctions  it  is  said  to  have  transgressed ;  exactly 
88  our  excesses  must  be,  when  we  adjudicate,  within  our  proper 
department  of  civil  interests,  but  beyond  the  special  limits  to 
which  our  jurisdiction  in  that  department  has  been  restrained  by 
•the  same  supreme  authority. 

The  taruth  is,  that  no  system  of  mere  Jurisprudence  can  ever 
afford  redress  for  such  occasional  errors  or  excesses  of  power 
by  supreme  courts,  while  acting  within  their  several  departments. 
When  they  trespass  on  the  province  of  other  courts,  the  reme- 
dy is  for  these  courts  totally  to  disregard  the  usurpation,  and 
to  proceed  with  their  own  business,  as  if  no  such  intrusion 
had  occurred.  The  law  and  the  constitution  presume  that  no 
such  excesses  will  be  committed  ;  and  they  trust  as  much  to  one 
supreme  court,  or  to  the  judicial  establishments  in  one  department 
of  law,  as  to  another ;  and  certainly  have  not  invested  any  one 
with  any  peculiar  visitatorial  right  of  going  out  of  its  own  de- 
partment to  note  the  errors  of  another.  In  the  theory  of  the 
constitution  the  supreme  courts  of  the  country  are  held  to  be 
nearly  as  incapable  of  doing  wrong  as  the  Sovereign  herself;  and 
though  known  to  be  fallible  in  fact,  are  presumed  to  be  so  equally 
fallible,  as  not  to  be  trusted  with  the  correction  of  each  others' 
errors.  It  is  true  that  this  court  alone  can  proceed  by  Declara- 
tor ;  and  may  therefore  have  more  facility,  in  point  of/oriw,  than 
any  other,  in  arraigning  the  conduct  of  its  neighbours ;  but  in 
substance,  I  am  unable  to  see  that  it  has  any  higher  powers  of 
castigation ;  and  I  am  not  aware  that  it  has  ever  been  seriously 
maintained  that  the  fact,  or  rather  the  mere  allegation,  of  a  su- 
preme criminal  or  ecclesiastical  court  having  gone  beyond  its 
statutory  powers  in  judging,  in  some  question  of  crime  for  ex- 
ample, or*  church  discipline,  should  give  a  jurisdiction  to  this 
court  to  inquire  into  the  matter,  and  to  Declare  merely,  to  the 
world  that  such  an  excess  has  been  committed. 

But  assuming  that  the  judgment  complained  of  might  be  made 
the  subject  of  declarator  here,  if  in  fact  it  was  ultra  vires  of  the 
judicature  which  pronounced  it,  I  come,  in  the  last  place,  to  con- 
sider whether  there  are  grounds  for  holding  that  the  proceeding 
here  was  truly  ultra  vires  of  the  church  courts,  or  not ;  and  I 
am  humbly  of  opinion  that  it  was  not. 

The  ground  for  the  opposite  proposition,  I  understand,  is  the 
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provision  in  the  acts  of  159S  and  I7II9  that  presbyteries  shall  be 
bound  to  adroit  the  qualified  presentees  of  lawful  patrons  ;  and  it 
is  said  that  the  rejection  of  the  pursuer  in  this  case,  on  tlfe 
ground  of  the  dissents  of  the  parishioners,  is  a  plain  violation  of 
this  injunction.  I  confess  I  think  this  a  very  narrow  ground  for 
so  strong  an  inference.  I  avoid  entering  into  the  question  whe- 
ther this  particular  provision  of  the  act  1592  can  be  held  t4>  be 
now  existing,  upon  a  fair  construction  of  the  two  acts  of  1690,  c. 
5,  and  c.  23,  and  the  act  17II ;  because  I  am  satisfied  that  in 
that  last  act  there  is  a  substantial  re-enactment  of  that  provision  . 
of  1592,  binding  and  obliging  presbyteries  to  admit  qualified  pre-  « 
senteess  as  they  ought  to  have  been  previously  admitted. 

The  true  question  then  is,  on  what  grounds  the  presbyteries 
were  entitled  to  refuse  admission,  after  they  had  rightly  sustained 
the  presentation  ?  and  first  of  all,  it  is  necessary,  as  the  pursuers 
rest  entirely  on  the  terms  of  these  statutory  provisions,  to  recol- 
lect that  the  whole  provisions  of  the  act  1567,  ^  7»  ^^^  expressly 
ratified,  and  consequently  re-enacted  by  this  statute  of  1592; 
that  is  to  say,  that  the  act  1581,  c.  1,  is  there  expressly  ratified,  in 
all  its  heads,  and  one  of  these  is  the  ratification  of  1567  ^  contain- 
ing, as  your  Lordships  are  aware,  the  important  declaration,  that 
where  a  presentee  is  rejected  by  the  Superintendents,  (then  stand- 
ing in  place  of  presbyteries)  the  ultimate  appeal  is  to  the  General 
Assembly,  by  whose  decision  the  cause  shall  take  end. 

This  statute  of  1567  ^^^  therefore  revived  in  all  its  heads  and 
articles,  along  with  that  of  1592,  by  that  of  1690,  c.  5,  and  is 
now  a  subsisting  enactment — presbyteries  being  only  substituted 
for  superintendents  in  virtue  of  1 592 ;  and  although  the  point 
has  not  been  so  fully  argued  to  us  as  some  others,  I  am  of  opinion 
that  it  truly  applies  to  all  cases  in  which  the  presbytery  actually 
refuses  to  admit  a  presentee,  whether  on  account  of  disqualifica- 
tions disclosed  during  their  own  examinations  of  him,  or  of  other 
objections  which  arise  in  the  course  of  their  ecclesiastical  proceed- 
ings, subsequent  to  their  sustaining  his  presentation ;  and  that  it 
limits  the  right  of  appeal,  in  all  such  cases,  to  the  church  judica- 
tures exclusively.  I  am  satisfied,  however,  that  it  does  not  apply 
to  cases  where  the  presentation  itself  had  been  rejected  by  them, 
on  the  ground  of  the  alleged  patron  not  being  truly  entitled  to 
that  character.  In  the  first  place,  because,  that  being  a  civil 
right,  it  is  not  to  be  presumed,  without  express  words,  that  it 
was  intended  to  leave  it  to  the  ecclesiastical  tribunals  ;  and  2d, 
because  the  words  of  the*  statute  plainly  assume  that,  in  the 
cases  to  which  it  applies,  the  title  of  the  patron  had  not  been  dis- 
puted, and  that  the  refusal  to  admit  his  presentee  had  been  rested 
on  grounds  arising  after  it  had  been  sustained.     In  this  way 
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the  provision  of  the  statute  is  just  and  reasonable ;  because  all 
'  such  grounds  must  have  arisen  in  the  course  of  a  proper  -ecclesi* 
a^tical  proceeding ;  and  were  properly  left,  therefore,  to  the  adju« 
.'  dication  of  the  courts  ecclesiastical.     Considered  in  this  view,  I 
confess  I  am  unable  to  see  how  the  decisions  already  referred  to 
can  be  said  to  be  inconsistent  with  this  construction,  or  as  prov. 
ing  that  the  statute  itself  had  been  abrogated  by  desuetude.     In 
every  one  of  these  cases,  the  presbytery  had  objected  to  the  title 
of  the  patron ;  and  had  proceeded,  not  properly  on  any  objection  to 
the  presentee,  but  on  an  erroneous  judgment  of  their  own,  on  the 
'   civil  right  of  patronage.     It  was  most  justly  held,  therefore,  that 
tBis  could  be  no  bar  to  the  civil  court  adjusting  the  civil  interests 
of  parties,  according  to  justice;  and  it  was  consequently  found 
that  in  these  cases  the  patron'^s  right  of  retaining  the  stipend^ 
under  1592,  was  continued  till  a  lawful  presentee  should  be  ad« 
mitted.     But  I  am  not  aware  of  any  case  whatever,  previous  to 
the  present,  in  which  this  Court  has  been  asked  to  interfere,  where 
a  presentee  was  rejected  on  grounds  altogether  apart  from  the  va« 
lidity  of  his  presentation,  and  emerging  in  the  course  of  the  regu- 
lar ecclesiastical  proceedings  with  a  view  to  his  ordination. 

This  view  alone  might  be  sufficient  for  the  decision  of  the  pre- 
sent question ;  but  there  are  many  other  things  in  the  act  1592, 
besides  its  embodying  the  act  1567»  which  appear  to  me  to  shew 
very  clearly  that  the  very  brief  provision  as  to  patronages  which 
occurs  at  its  close,  must  be  understood  as  qualified,  not  only  by  the 
provisions  of  1567$  ^^^  ^y  aTeference  to  the  known  forms  and  order 
of  proceeding  in  such  matters,  then  established  in  practice,  or  as 
might  be  afterwards  introduced  by  the  church,  and  sanctioned  by 
open  and  unchallenged  usage  in  that  department;  and  that  the 
rights  and  privileges  of  the  church,  as  acknowledged  and  acted 
upon  for  centuries,  would  be  greatly  narrowed  indeed,  if  it  should 
BOW  be  held  that  every  thijig  was  ultra  viresy  and  indefensible  usur« 
pation,  for  which  an  express  warrant  was  not  to  be  found  in  the  pre- 
cise  words  of  the  act  1592,  or  other  particular  statute.     The  whole 
strain  of  the  act,  and  many  particular  passages  in  it,  as  well  as  un- 
broken usage  since  its  date,  are  altogether  inconsistent  with  such  a 
doctrine;  and  though  very  unwilling  to  trespass  on  your  Lordships^ 
indulgence,  I  must  be  allowed  to  refer  to  some  of  those  passages 
which  appear  to  me  not  to  have  yet  received  sufficient  considera- 
tion ;  [and  here  his  Lordship  went  ovex  several  passages  in  the  act, 
and  concluded,  that  they  proved -plainly,^  1st,  That  the  jurisdiction 
and  power  of  the  General  Assembly  were  not  limited  by  any  spe* 
dfication  whatever,  but  left  on  a  general  reference  to  the  known  and 
existing  usage  of  ^Hhe  church  nowopenlieand  publicly  professed  in 
^<  this  realm  i^  2d,  That  it  had  a  general  power  to  make  ordinate 
vojj.  II.  2  o 
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oe$  binding  on  aU  inferior  judicataret ;  and,  3d,  To  <*  put  ardour 
to  aU  maitert  and  cauwa  eccleuaBlieal,  acocvding  to  the  discipline 
of  the  kirk/' 

The  same  general  reference  to  existing  uaage,  as  the  true  mea- 
sure and  interpreter  of  theselegislative  enactments,  is  to  be  found  io 
the  act  1690,  c.  6 ;  which  directs  the  General  Assembly  to  take  the 
necessary  steps  for  redressing  all  evils  in  the  church,  **  according 
^*  to  the  Custom  and  Practice  of  its  presbyterian  government 
**  throughout  the  kingdom,"  while  the  subsequent  act  of  1690,  e. 
23,  substantially  leaves  **  the  calling  and  entry  of  ministers  to  be 
*<  determined  by  the  judgment  of  the  presbyteries^  without  any 
special  directions. 

But  the  most  important  point,  which  arises  upon  the  c^nstnic- 
tion  of  the  statutes  relied  on,  is  that  already  stated  by  Lord  Fnl- 
lerton,  as  to  the  effect  of  that  remarkable  provision  in  the  leadii^ 
section  of  the  10th  of  Anne,  c.  12,  by  which,  aftor  providing  that 
the  right  of  presentation  given  to  heritors  and  elders  by  1<^,  c 
23,  shall  cease,  and  be  restored  to  the  former  patrons,  it  declares, 
that  the  presbyteries  shaU  be  bound  to  admit  and  ordain  the  pre- 
sentees of  such  patrons  ^*  in  the  same  manner  as  persons  presented 
^  before  the  making  of  this  act  ought  to  have  been  admitted.""  I 
con&ss  it  appears  to  me  that  these  words  are  too  plain  to  admit 
of  construction.  The  pursuers  say,  indeed,  that  instead  of  *'  be- 
**  fore  the  making  a^this  act,^^  we  should  read  ^  before  the  mak- 
''  ing  of  said  act  1690,  c.  23 ;"  or  rather,  '*  before  the  Restora- 
*^  tion  of  EfHscopacy,  in  1661.^  But  this  is  evidently  altogether 
extravagant ;  nor  is  there  any  where,  I  believe,  an  example  of 
such  a  perversion  of  clear  and  unambiguous  expressions  bdng 
suggested.  But  the  manner  in  which  presentees  ought  to  have 
been  admitted  before  the  pasang  of  the  act  17^1 9  could  only  be 
the  manner  in  which  they  were  directed  to  be  admitted  by  die 
act  1690,  c.  23,  which  was  in  force  up  to  the  moment  of  the 
making  of  that  last  act :  And  the  inevitable  conclusion  is,  that 
though  the  right  of  presentation  was  transferred  (eo  naminej 
from  the  heritors  and  elders  to  the  old  patrons,  they  too  were 
now  to  propose  their  presentee  to  the  whole  congregation,  to  be 
approven  or  disapproven ;  and  that  in  case  of  disapproval,  the 
whole  matter  was  to  be  ordered  and  concluded  by  the  deter- 
mination of  the  presbytery.  I  am  aware  that  this  construction  has 
not  been  very  distinctly  maintained  by  the  defenders ;  and  bnt 
very  slightly  considered,  indeed,  in  the  argument  for  the  parties ; 
and  we  have  been  assured  that  it  has  not  been  acted  upon  or 
adopted  in  the  practice  of  the  church.  But  I  am  bound  to  take 
notice  of  the  clear  words,  as  they  appear  to  me,  of  a  British  sta- 
tute i  which  cannot  fall  into  desuetude,  or  lose  any  part  of  its  au- 
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thority,  by  any  opposite  usage.  It  may  be  said,  indeed,  that  this 
eonstruction  is  inconsistent  with  die  act  of  AsMtnbly  of  1834 ;  and 
cannot  consist  with  its  vididity.  Even  if  it  were»  it  would  not  in 
any  degree  obviate  the  objection  to  our  Jurisdiction ;  the  whole 
power  being  left  to  the  church  courts,  on  this  interpretation,  at 
least  as  much  as  on  any  other ;  and  it  would  not  in  the  least  aid 
the  actual  argument  of  the  pursuers  on  the  merits,  which  resta 
entirely  on  the  proposition,  that  no  concurrence  of  the  people,  in 
any  shape,  is  to  be  required,  nor  any  thing  interposed  between  the 
presentation  and  the  literary  trials  of  the  presentee.  But  I  think, 
that  the  construction  in  question  is  not  substantially  at  variance 
with  the  act  1834.  It  is,  no  doubt,  provided  by  the  act  1690,  thai 
the  disapprovers  shall  give  in  their  reasons,  to  the  effect  that  the 
presbytery  may  cognoece,  not  however  on  their  reasonableness, 
but  *^  on  the  afiair"^  generally  ;  and  the  whole  *<  onlering  of  the 
'<  admission"^  is  left  absolutely  to  their  determination.  At  all 
events,  it  is  quite  plain  that  they  were  to  be  the  final  and  ezdu* 
sive  judges  of  the  reasons ;  and  I  must  hold  that  they  were  en« 
titled  to  find  that  it  was  reason  enough  for  objecting  to  the  recep* 
tion  of  an  individual  as  parish  minister,  that  a  majority  of  the 
congregation  had  solemnly  declared  that  they  could  receive  no  edi* 
fication  ftom  his  ministry. 

But  however  this  may  be,  and  coming  back  to  the  plain  refe^ 
rence  to  established  usage  in  the  earHer  enactments,  I  am  of 
opinion  that  if  it  can  be  shewn  that,  aocording  to  all  the  acknow^ 
lodged  standards  of  the  church,  its  ordinances  and  Books  of  Dis- 
cipline, and  also  to  the  usage  of  the  early  Christian  churches,  con« 
stantly  referred  to  in  these  authorities,  it  had  always  been  held 
that  no  one  could  be  intruded  on  a  congregation  contrary  to  their 
will ;  and  that  a  certain  concurrence  of  the  people  was  required  as 
indispensable  before  any  candidate  for  such  office  could  be  ordain* 
ed  as  their  pastor,  it  will  not  be  easy  to  hold  that,  under  the  ge> 
neral  clauses  to  which  I  have  referred,  this  must  not  be  received  as 
a  qualification  of  the  brief  and  general  provision  that  presbyteries 
shall  be  bound  to  admit  qualified  presentees.  They  are  bound 
to  admit  them:  But  only  according  to  the  established  rules 
and  open  practice  of  the  church ;  and  they  are  entitled  not  only 
to  judge  of  their  qualifications  for  the  holy  office  without  appeal, 
but  to  fix  what  shall  be  the  necessary  qualifications. 

I  shall  not  go  again  into  the  history  of  the  declarations  against 
intrusion,  and  the  necessity  of  concurrence,  already  so  fully  and 
ably  discussed  by  Lord  Moncrieff.  I  incline  to  think  that  this  prin- 
ciple, though  never  renounced  or  abandoned,  only  took  the  form 
and  the  name  of  a  CaU  after  I7II :  and  I  am  very  much  satis^ 
fied  upon  that  point,  by  the  learned  deduetions  of  Lord  Medwyn. 
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Bat  I  hold,  Iflt,  That  bj  the  pnetioe  of  120  yean,  sad  « 
rence,  and  in  that  fonn,  is  now  an  indiapenaable  part  of  die  ed» 
siastical  pioceduie,  towards  ordaining  and  setding  of  s  pni' 
minister ;  2d,  That  the  act  1834  is  truly  amerereguUtuDoftb 
necessary  procedure ;  and,  3d,  That  all  the  pioeeediDgi  sohe 
quent  to  sustaining  die  presentation,  are  intended  for  the  ooeps 
pose  of  ascertaining  the  qualifications  or  fitness  of  the  piesas 
to  be  so  orduned  and  settled  in  the  congregation ;  and  aiete 
fore  within  the  exdunTe  proTmce  of  the  church,  on  the  wa^i 
gorous  construcdon  of  the  statutes. 

As  to  the  argument,  that  caUs  are  unnecessary,  and  thitdai 
setded  law  by  the  recent  practice  of  the  chuidi,  I  refer  tfli 
ai^^uments  of  Lord  Moncriefil  We  see  that  so  late  as  V}^^ 
Assembly  itself  repeatedly  refused  to  go  on  where  die  call^ 
insufficient ;  and  for  long  after,  presbyteries  and  synods  po^ 
fiimiliarly  in  the  same  practice.  I  myself  remember  perfeti 
having  argued  many  cases  upon  this  ^und,  at  the  bsr<if^ 
General  Assembly,  I  am  confident  within  the  last  twaiff^ 
years;  and  on  no  occasion  was  the  call  sustained  vitboot^ 
dissent  of  a  respectable  minority  of  that  House.  In  no  io^ 
either  that  I  can  recollect,  was  the  appeal  dismissed,  as  isif^ 
sistent  with  any  setded  law  of  the  church :  But  each  case  ^ 
argued  on  its  special  circumstances ;  and  in  the  greater  part,^ 
list  of  express  dissentients  was  canvassed  and  argued  upos*^ 
much  anxiety,  as  formbg  an  important  element  in  the  decitf^ 

When  I  consider,  therefore,  how  much  painful  discussion  aodci^ 
ly  litigation  took  place  for  the  better  part  of  a  century  Jip^^ 
very  subject,  of  the  sufficiency  or  insufficiency  of  CaUs^  vA^ 
many  parishes  were  left  vacant  and  destitute  for  a  loDg  cooise<i 
years  in  consequence,  I  confess  it  is  impossible  for  me  to  i^ 
lieve  that  it  really  was  all  this  time,  in  the  power  ofiDJ'^ 
patron  or  presentee  to  come  to  this  Court  and  maintain,  as  I^ 
derstand  the  pursuers  to  do  now,  that  the  existence  or  suSci^ 
of  a  call  was  no  necessary  proceeding  in  the  setdementr^' 
mere  idle  or  mischievous  ceremony ;  and  that  the  presentee^ 
fiilly  entided  to  go  on  without  it.  That  such  an  argument  vtsa^ 
started  during  lUl  that  time  by  any  of  those  who  had  so  df^ 
interest  to  maintain  it,  or  by  any  of  their  learned  adviseis,  is^ 
elusive  in  my  mind  against  the  possibility  of  its  soondsess, 'f 
posed  as  it  now  is  by  the  accumulated  usage  and  settled  oyi^ 
of  all  the  intermediate  period. 


maintain  that  a  call  is  a  mere  farce,  for  which  there  is  oo  ^ 
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sity,  and  that  it  is  ultra  vires  of  the  church  courts  to  refuse  to  pro* 
ceed  with  the  trials  of  a  presentee  on  account  of  the  want  or  utter 
insufficiency  of  the  call,-«I  do  not  see  how  they  can  possibly  sue* 
ceed  in  this  action. 

The  act  of  1834,  is  said,  indeed,  not  to  be  an  act  upon  calls, 
but  an  entire  innovation  upon  the  law  of  the  church,  and  espe- 
dally  upon  the  ground,  that  though  presbyteries  were  formerly 
left  to  jui^e  for  themselves  as  to  the  sufficiency  or  insufficiency 
of  a  call,  they  are  now  deprived  of  all  judicial  power,  and  reduced 
to  mere  ministerial  registrars  of  an  arbitrary  procedure. 

Now  I  am  indined,  I  confess,  to  take  the  word  of  both  sides 
of  the  General  Assembly  for  the  propriety  of  the  title  they  agreed 
to  give  to  their  act,  however  they  might  differ  as  to  its  policy ; 
and  on  looking  into  it,  I  am  confirmed  in  the  opinion  that  it  has 
been  rightly  and  correctly  denominated.  If  the  church  courts 
were  entitled  to  require  a  call,  and  to  judge  of  its  sufficiency  in 
every  particular  case,  I  really  do  not  see  how  it  can  be  doubted 
that  they  must  also  be  entitled  to  fix,  by  a  general  law  or  resolu- 
ludon,  what  it  is  which  they  require  to  make  it  suffidaat.  For 
the  purpose  of  this  case,  I  do  not  think  it  necessary  to  assert 
their  Legislative  power  farther ;  but  to  that  extent  I  think  it  is  aU 
together  unquestionable.  If  they  were  fully  prepared,  as  a  supreme 
JtuUcature^  to  reject  all  calls  which  had  not  the  subscriptions 
of  at  least  one  ha&of  the  heads  of  families,  what  incompetency 
could  there  be  in  their  embodying  this  rule,  as  a  Legislature,  in  a 
general  enactment — to 'serve  as  a  guide  and  direction  to  all  in 
ferior  judicatures,  and  save  the  necessity  of  endless  vexatious 
litigation  ? 

As  to  its  precluding  all  exercise  of  judgment  on  the  part  of  the 
presbytery,  it  truly  does  so  no  more,  or  otherwise,  than  as  every  rule 
for  the  forms  of  proceeding,  or  for  settUng  the  requisite  amount  of 
education  or  proficiency  in  particular  cases,  must  always  do.  In 
15679  and  for  long  after,  there  was  no  course  of  academical  at- 
tendance required  in  presentees ;  and  still  less  any  settled  rule  as 
to  what  proofs  of  sufficiency  were  to  be  given  by  them ;  and  dif- 
ferent presbyteries  no  doubt  exercised  an  unlimited  judicial  dis- 
cretion, in  very  different  ways  on  the  subject.  Since  those  times, 
faowcTer,  this  large  power  of  judging  in  those  bodies,  has  been 
neatly  abridged  by  successive  acts  of  Assembly ;  which  no  one 
bas  yet  arraigned  as  taking  away  the  judicial  power  of  presbyte- 
ries ;  though  every  one  of  them  restricted  this  power,  and  redu« 
eed  it  in  many  respects  to  a  mere  power  of  reporting  whether  the 
requisites  enjoined  by  the  higher  authorities  had  been  complied 
with  or  not,  whatever  opinion  the  reporters  might  have  as  to  their 
intrinsic  reasonableness.    But  if  ilna  has  been  submitted  to  witht 
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out  conpkint,  as  to  the  fitr  more  important  matten  of  the  literafj 
attainmenta  of  presentees,  it  is  not  easy  to  see  what  objection 
there  ean  be  to  a  similar  limitation  of  the  presbytery^s  original 
right  of  judging  whether  a  call  in  his  favour  has  been  auffidently 
subseiibed  or  not.  The  act  in  question  interferes  with  no  other 
branch  of  their  judicial  power;  and,  in  fact,  merely  furnishes 
them  with  a  canon  of  evidence,  by  the  application  of  which 
they  are  to  be  guided  in  all  questions  as  to  the  suffictency  or 
insufficiency  of  calls.  The  substance  and  effect  of  the  enacts 
ment  plainly  is,  That  the  presentee  shall  have  the  benefit  of 
a  presumed  call  in  his  favour  by  all  who  do  not  come  for- 
ward to  intimate  an  express  dissent ;  but  that  he  shall  be  re- 
jected, as  on  an  insufficient  call,  if  more  than  a  half  of  the 
heads  of  fhmilies  record  their  dissent ;  and  offer  to  pledge  them- 
selves that  it  is  given  from  a  regard  for  their  spiritual  e^cation^ 
and  that  of  the  parish,  and  on  no  other  consideration.  The  qnes* 
tion  before  the  presbyteries,  under  the  former  form  of  the  call,  wa» 
never  any  thing  more  than  whether  it  was  sufficiently  subscribed; 
and  there  were  in  different  places,  of  course,  different  opinions  as 
to  what  amount  of  subscription  was  requisite.  All  theae  diacxe* 
pancies  It  was  the  province  of  the  General  Assembly  to  settle  ; 
and  as  uniformity  in  its  decisions  on  sueh  a  matter  was  obvioudy 
very  desirable,  it  was  justly  thought,  that  when  thdr  minds  were 
maturely  made  up  on  the  subject,  and  the  matter  sent  on  over- 
ture to  the  presbyteries,  it  was  most  fitting  that  the  necessity  of 
future  di^Mites  and  appeals  should  be  superseded,  by  the  authori^ 
tative  enactment  of  st^ch  a  general  canon  of  evidence  as  is  em- 
bodied in  this  act.  It  must  be  observed,  however,  that  the  pro- 
ceedings of  the  presbytery,  though  if  regular,  they  must  of  course 
be  in  accordance  with  the  act,  are  still  judicial  proceedings,  and 
eompetent  as  such,  to  be  appealed  from  to  the  synod  or  Asaem* 
bly. 

It  seems  to  me,  therefbre,  to  be  clear,  that  this  is  merely  a 
itegiUaiwn  of  the  old  established  proceeding  in  a  call ;  and  that 
unless  this  Court  could  have  found  a  partiaUar  judgment  of  the 
Assembly  illegal,  because  it  had  rejected  a  call  as  insufficient  for 
having  the  names  of  less  than  one-half  of  the  heads  of  families 
annexed  to  it,  it  cannot  consistently  so  deal  with  the  judgment  in 
question.  The  amount  of  concurrence  required  in  ei&er  case 
has  plainly  nothing  to  do  with  the  question  of  competency  or  legal 
power ;  and  can  only  affect  the  very  different  question  of  the 
jngtice  or  wisdom  with  which  the  power  has  been  exercised.  If 
it  would  not  have  been  uUra  vires  in  the  Assembly  to  have  re- 
jected a  call  because  it  had  not  a  single  signature,  as  little  could 
it  have  been  ultra  viree  (however  palpably  unreascmaUe)  to  have 
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pMsed  an  act  dedaring  all  calls  insufficient  which  were  not  suh* 
scribed  by  at  least  nine-tenths  of  the  congr^ation* 

But  though  I  should  be  induced,  upon  these  grounds  alone, 
and  looking  merely  to  the  long  unquestioned  existence  of  CaUs, 
as  an  indispensable  step  in  the  ecclesiastical  order  of  settlements, 
to  hold  the  act  of  the  presbytery  now  in  question  as  entirely  withiQ 
their  power ;  I  confess  I  rest  this  opinion  with  more  satisfaction 
on  the  conyiction  at  which  I  have  now  arrived,  that  the  accepta* 
blenes9  of  a  presentee  to  the  body  of  the  parish,  which  this  pro* 
ceeding  seems  to  test  in  an  unexceptionable  way,  is  truly  to  be  re^ 
garded  as  one  of  the  qualifications  which  the  provisions  of  the 
very  statutes  referred  to,  leave  exclusively  to  the  judgment  of  the 
church.  And  this  appears  to  me  to  be  a  view  of  the  case  not 
prqMrly  alternative,  or  at  all  inconsistent  with  the  other,  but  truly 
cumulative  and  corroborative  of  the  grounds  on  which  the  other 
might  have  been  singly  rested.  The  iUegality  of  intrusion,  and  the 
necessity  of  a  concurrence  (latterly  in  the  sKape  of  a  Gall)  to  neffa- 
tive  or  exclude  that  hasard,  are  best  explained  and  justified  by  hold- 
ing, as  I  incline  to  hold,  that  the  acceptableness  of  the  proposed 
pastor  was  all  along  considered  as  one  of  the  most  indispensable 
quaUfieaiiona  which  he  could  possess,  for  a  happy  and  successful 
ministration  among  them  in  the  offices  of  religion ;  and  that,  on 
this  account,  the  trial  cS  this  qualification  was  appointed  to  pro- 
ceed separately,  and  to  take  the  lead  of  all  the  rest-^hus  forming 
the  initiatofy  part  of  his  whde  appointed  course  of  probation. 

I  am  aware,  it  has  been  said,  that  the  approbation  or  disappro- 
bation  of  the  parishioners  proves  only  the  state  of  their  minds  or 
feelings,  but  is  no  evidence  of  any  personal  qualities  in  the  individual 
who  is  the  olrject  of  them  ;  and  that  it  is  an  abuse  of  language 
therefore  to  reckon  acceptableness  as  one  of  the  quaiifications 
which  oouU  have  been  in  the  view  of  the  framers  of  the  statutes, 
giving  the  church  the  sole  power  of  judging  of  such  qualifications. 
I  cannot  say,  however,  that  I  am  much  moved  by  this  metaphy* 
sical  OT  grammatical  argument :  a  little  more  metaphysics  indeed 
m%bt,  I  think,  have  suggested  the  answer.  The  deliberate  dis* 
like  of » great  number  of  people,  resting  too  on  no  idle  preju- 
dices, must  necessarily  have  been  produced  by  certain  qualities 
or  defects  in  the  object  of  it ;  which  are  truly  personal  to  him, 
and  exist,  independent  of  their  effects ;  though  without  the  effect 
it  might  not  have  been  easy  to  produce  proof  of  their  existence* 
When  witnesses  concur  in  swearing  that  they  would  not  believe 
a  person  on  his  oath,  this  is  admitted  to  be  such  proof  of  his 
want  of  veracity  as  to  exdude  him  from  bearing  testimony.  Yet 
they  only  speak  to  an  impression  on  their  own  nands-— and  in  Eng- 
land at  least,  are  not  entitled  to  state  any  special  facts  to  justify 
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that  impreMioii.  His  immond  character  is  inferred  altogedier 
from  the  effect  it  has  produced  on  the  minds  of  those  who  knew 
him :  and  surely  when  the  majority  of  a  parish  solemnly  dedare 
that  they  could  not  receive  edification  from  the  minktrmtion  of  a 
particular  pastor,  this  is  far  better  evidence  of  some  unJUmesa  t* 
him  for  that  particular  charge,  than  the  other  is  of  habitual  men- 
dacity. The  unfitness,  it  wiU  be  observed,  is  the  result  of  per- 
sonal qualities,  both  in  the  flock  and  in  the  pastor :  and  as  to  the 
former  at  least,  no  evidence  can  be  so  good  as  that  of  those  who 

rk  from  inward  consciousness.  But  even  as  to  the  presentee, 
evidence,  if  sincere,  is  conclusive.  The  qualities  or  defixti 
which  it  indicates  may  infer  no  moral  reproach,  or  inteliectual 
impeachment ;  and  they  may  often  be  such  as  to  be  incapable  of 
being  either  distinctly  stated  or  formally  proved.  They  are  Dscre- 
ly  relative  to  the  condition  of  the  people  who  are  impressed  by 
their  effects ;  and  may  resolve  only  into  a  deep  sense  of  such 
utter  unsuitableness  as  to  leave  no  hope  of  comfort  or  profit  from 
their  proposed  relation.  The  preacher  may  be  orthodox,  and 
learned,  and  eloquent :  But  he  may  be  too  rapid  for  the  cam- 
prehension  of  a  dull  parish— too  ornate  for  their  rusticity— too 
erudite  for  their  ignorance.  The  very  gifts  which  would  have 
made  him  the  glory  of  an  university,  or  the  delight  of  a  cul- 
tivated metropolis,  may  be  disqualifications  for  a  congregation  ei 
incurious  rustics.  If  Dr.  Clarke  had  preached  his  great  sermona 
on  the  a  priori  argument  for  the  exutence  of  a  Deity  at  Auchter- 
arder,  or  Dr.  Parr  some  of  his  learned  discourses  on  the  first  ver- 
ses of  St.  John,  I  think  the  congregation  would  have  been  well  en- 
titled to  say  that  they  could  receive  no  benefit  from  such  lofty  mi- 
nistrations. But  there  may  be  many  other  most  solid  grounds  Cor 
such  a  conviction.  The  preacher  may  pronounce  his  words  too 
finely  to  be  intelligible  in  a  provincial  district  He  may  be  surly 
and  repulsive  in  his  manners— -or  too  brisk  and  airy  to  suit  their 
gravity— or  too  cold  and  reserved  to  invite  their  confidence,  or 
give  promise  of  any  comfort  in  an  intercourse  which  ought  to  be 
endearing.  None  of  these  things  could  well  be  stated  as  specific 
objections ;  or  very  well  proved,  otherwise  than  by  the  testimony  of 
those  who  were  conscious  of  their  effects  on  themselves.  But  can 
it  be  doubted  that  they  are  serious  disqualifications  ?  and  thst 
the  least  of  them  is  far  more  likely  to  unfit  the  pastor  for  the  suc- 
cessful discharge  of  his  duties,  than  a  little  less  Hebrew  or  church 
history  than  may  have  been  required  by  his  learned  and  reverend 
examiners  P  For  the  latter  deficiency  he  is  rejected  without  right 
of  appeal  to  any  civil  tribunal ;  but  the  former,  it  is  said,  is  not 
to  be  regarded  as  a  deficiency  at  all ;  and  the  solemn  declaration 
of  three-fourths  of  the  congregation  that  they  can  receive  no  edi- 
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fi cation  from  his  ministry  is  held  to  be  no  evidence  of  any  unfit* 
nesB  in  him  for  the  charge.  It  has  been  said,  that  this  right  of 
dissenting  will  be  often  abused.  But  I  confess  I  have  the  strongs 
est  conviction,  that  where  our  Scottish  heads  of  families  thus 
come  forward  to  record  their  dissents,  under  the  sanction  of  such 
a  declaration,  their  proceeding  will  generally  be  found  to  rest  up- 
on reasons  at  least  as  strong  as  any  I  have  stated :  And  since  it 
is  admitted  that  the  church-courts  have  the  power  of  rejecting 
for  unfitness,  not  generally  for  die  ofiice  of  the  ministry,  but 
unfitness  for  the  particular  parish  in  contemplation,  I  have  great 
difficulty  in  imagining  what  better  evidence  can  generally  be  given 
of  such  unfitness,  than  is  furnished  by  such  dissents  and  dedara- 
tions.  Lord  Medwyn,  I  think  stated,  and  most  correctly,  that  a 
presbytery  may  unquestionably  refuse  to  loose  a  minister  already 
settled  in  one  charge,  who  has  received  a  presentation  to  a  better 
living,  and  thus  disappoint  both  him.  and  his  patron,  if  they 
are  satisfied  in  their  own  minds  that  he  is  more  useful  and  ac- 
ceptable where  he  is,  than  he  is  likely  to  be  where  it  is  proposed 
that  he  should  go.  But  if  a  mere  surmise  or  anticipation  of  com- 
parative unacceptableness  is  a  reason  for  rejecting  a  presentee 
in  such  a  case,  why  should  not  the  complete  proof  of  its  actual 
existence,  and  to  a  most  formidable  extent,  warrant  a  similar  re* 
jection  in  a  case  like  the  present  P 

Again,  it  has  been  argued,  that  the  acceptableness,  (or  the 
causes  of  the  acceptableness)  of  a  presentee,  cannot  be  consider- 
ed as  qualities  personal  to  him,  because  the  procedure  by  which 
this  is  tested  precedes  what  are  properly  called  his  trials ;  by 
which  alone  it  is  said  his  qualifications  can  be  ascertained ;  and 
one  great  ground  of  complaint  in  this  case  has  alwavs  been,  that 
Mr.  Young  has  been  rejected  without  any  trial  whatever  hav- 
ing been  taken  of  his  qualifications.  But  this  appears  to  me 
to  be  a  mere  verbal  subtlety.  The  trials  technically  so  cal- 
led are  indisputably  but  a  part  of  the  trials  to  which  all  presen- 
tees are  liable.  They  include  only  trial  of  his  scholarship,  ortho- 
doxy, and  literary  attainments.  They  do  not  include  the  more  se- 
rious part  of  bis  moral  probation,  which  is  reserved  for  the  service 
of  his  Edict,  before  ordination.  These  therefore  are  at  all  events 
but  a  part  of  his  trials;  and  as  that  of  his  moral  purity  may  come 
after,  with  the  Edict,  so  that  of  his  having  the  gifts  which  render 
him  not  unacceptable  to  his  flock,  may  go  before,  with  the  Call ; 
and  such  accordingly  I  take  it,  as  is  the  old  established  order 
of  his  whole  course  of  probation.  After  his  presentation  is  sus- 
tained, all  that  the  church  courts  have  to  do  is  to  ascertain,  in 
their  strict  ecclesiastical  capacity,  his  fitness  to  be  ordained  as 
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minister  of  that  parish ;  and  they  have  foil  powets,  I  thmk,  to  as- 
certain this  in  every  material  particular.  Their  whole  proceedings 
are  directed  to  this  object ;  and  everyone  step  of  than  is  as  plain- 
ly intended  for  this  purpose  as  every  other.  It  is  a  spiritual  rela- 
tion which  is  about  to  be  established  between  him  and  the  con- 
gregation ;  and  the  first  step,  therefore,  is  to  ascertain  whether 
they  are  willing  to  enter  into  it,  or  feel  such  a  repugnance, 
as  makes  it  plainly  impossible  for  the  presbytery  conscientioasly 
to  sanction  its  completion;  and  for  this  purpose  is  the  Call;  now 
rendered  more  efficient  by  the  r^nlations  of  1834.  Then  come 
the  trials  of  literature,  soundness  of  doctrine,  and  intellect ;  and 
last  the  ordeal  of  the  Edict,  for  the  purgation  of  any  moral  impu- 
rities. But  the  whole  is  one  unbroken  course  of  triaU  f  and  all 
directly  calculated  to  ascertain  the  single  point  of  iheJUness  of 
the  individual  for  the  charge  on  which  he  proposes  to  enter. 

I  had  noted  some  other  remarks  bearing  upon  this  view  <^  the 
question ;  but  I  will  not  go  farther  into  it.  Your  Lordships  wBl 
understand  that  I  think  the  law  of  1834,  and  the  proceedings  under 
it,  are  not  ultra  wee  of  the  church,  1st,  Because  they  amount- 
ed only  to  such  modifications  of  the  Call  as  were  plainly  within 
their  competency ;  and  that  the  sustaining  the  sufficiency  of  a  Call 
is  a  necessary  preliminary  to  any  valid  ordination  ;  and,  3d,  Be- 
cause I  think  the  qualities  in  the  presentee,  which,  though  not 
qiecified,  or  separately  proved,  draw  on  him  the  deliberate  and 
conscientious  dissents  of  a  majority  of  the  congregation,  are  truly 
disqualifications,  on  which  the  presbytery  is  entitled  to  decide,  in 
the  very  terms  of  the  statutes  reUed  on. 

Before  concluding,  I  wish  to  say  a  word  on  the  objections  to 
the  summons  so  forcibly  stated  by  Liords  FuUerton  and  Mmi- 
ereiiF.  It  is  no  doubt  quite  true,  as  observed  by  the  latter,  that 
the  cause  has  been  argued  much  more  as  if  we  had  been  in  a  re- 
duction of  the  act  of  Assembly  1834,  than  in  a  declarator  against 
the  presbytery  of  Auchterarder,  proceeding  on  a  summons  in 
which  the  existence  of  that  act  is  not  once  recognised.  At  the 
same  time,  I  am  not  prepared  absolutelv  to  concur  in  the  conclu- 
sion, that  it  was  therefore  incompetent  for  the  pursuers  to  go  into 
the  merits  of  that  act,  and  to  dispute  its  validity  in  their  action  with 
the  presbytery.  The  presbytery  alone  had  rejected  the  presen- 
tee, and  were  necessary  parties  to  the  action.  If  what  they  did 
was  truly  illegal  and  injurious,  the  warrant,  or  even  the  order  of 
a  superior,  would  not  take  away  their  responsibility  ;  and  when 
this  warrant  was  brought  into  notice,  I  rather  think  it  was  com- 
petent to  discuss  its  legality  without  making  its  original  authors 
parties  to  the  suit  But  at  the  same  time  I  agree  that  the  entire 
omission  of  all  notice'  of  it  in  the  summons,  and  the  fact  of  the 
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pursuers  prooeeding  a8  if  the  jtct  complained  of  bad  originated 
with,  and  been  spontaneous  on  the  part  of  the  presbytery,  was,  in 
my  view  of  it,  a  suspieious  and  improper  proceeding.  But  on  the 
other  hand,  I  have  a  very  firm  opinion  as  to  the  entire  justice  of 
the  other  objection,  so  fully  and  ably  explained  by  Lord  Fuller* 
ton,  that  the  question  as  to  the  legality  of  the  act  1834  truly  is 
not  raised  under  this  summons  and  record ;  and  that  the  only  ques- 
tion properly  before  us  on  these,  is.  Whether  the  presentee  was 
not  entitled  to  be  taken  on  trials  per  saltum^  and  at  once,  after 
his  presentation  had  been  sustained  ;  and  whether*  it  was  compe- 
tent for  the  presbytery  to  interpose  any  form  of  proceeding  what- 
ever, between  the  presentation  and  the  trials  ?  Thus  negativing  all 
right  on  their  part  to  require  a  Call^  or  a  deliverance  thereon,  and 
demanding  judgment  on  the  broad  general  ground,  that  the  c(m* 
currence  of  the  people,  in  any  form,  or  to  any  extent,  is  not 
in  any  respect  necessary,  and  cannot  be  required  in  any  case 
where  the  presentee  asks  to  be  examined  without  it.  I  am  satisfied 
that  ihia  is  truly  the  only  question  which  is  raised  on  the  pleas  in 
law  for  the  pursuers  on  this  record ;  and  therefore  I  am  of  opinion 
that,  even  if  I  could  have  concurred  with  the  majority  of  your 
Lordships  on  the  merits,  I  should  have  thought  it  incompetent 
to  decern  in  the  terms  of  this  declarator,  unless  I  had  also  been 
prepared  to  say  that  no  call  or  concurrence  of  any  sort  was  ne* 
cessary. 

I  have  said  nothing  of  the  peculiar  importance  of  this  case ;  But 
I  can  assure  your  Lordships  that  I  feel  it  as  deeply  as  any  of 
jour  number.  But  we  must  decide  without  regard  to  conse- 
quences ;  and  I  do  what  I  can  to  turn  away  from  their  considera- 
tion :  For  I  grieve  to  say  that  I  thoroughly  participate  in  the  pain- 
ful conviction  which  was  expressed,  I  think  by  Lord  Meadow- 
bank,  that  whatever  decision  we  may  give  on  this  question,  the 
effects  are  likely  to  be  unfortunate.  It  is  certainly  my  impres- 
sion, that  the  risk  and  the  evil  would  be  less,  if  decided  as  I  would 
decide  it.  At  the  same  time  I  am  bound  to  say,  that  if  I  thought 
such  a  decision  likely  to  lead  to  the  introduction  of  a  system  of 
popular  election  of  ministers,  I  should  not  be  of  that  opinion ; 
having  the  strongest  possible  conviction  that  no  dissensions  in 
the  church,  no  risk  of  farther  secession  from  her  pale,  no  pros- 
pect even  of  recurring  and  more  distressing  conflicts  between  the 
civil  and  the  ecclesiastical  authorities,  (which  are  the  evils  I  fear 
from  the  decision  to  which  I  am  opposed,)  would  be  so  injurious 
to  the  peace  and  honour  of  the  church,  and  to  what  is  far  more 
important,  the  religious  and  moral  welfare  of  the  people,  as  the 
concession  of  that  fatal  boon  for  which  so  many  are,  as  I  think, 
8o  ignorantly,  contending.     These  issues,  however,  must  be  left  to 
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Providence ;  and  we  have  nothing  to  do  but  fearlessly  to  dis- 
charge our  precise  and  limited  duty. 

I  am  for  dismissing  the  declaratory  conclusions  as  incompetent ; 
and  finding,  separaiim^  that  the  act  of  Assembly  1834,  and  the 
proceedings  of  the  presbytery  in  the  execution  of  ity  were  not  ille- 
gal, or  ti&a  vires  of  these  ecclesiastical  authorities* 
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Wednesday  J  March  7. 


THE  LORD  FRBSIDEKT— ^^  LORD  COCXBURmJ 


Lord  Cockburm.— Mr  LoRD-^Before  proceeding  to  consi- 
der tbe  more  general  and  important  question  that  is  before  us,  I 
haveto  express  my  concurrence,  on  two  special  points,  with  what 
has  been  said  by  some  of  your  Lordships,  and  particularly  by 
Lord  Moncreiff.  These  points  are,  that  the  pursuers  are  barred 
by  acquiescence  from  makmg  their  present  demand ;  and  that  the 
record  is  not  constructed  in  such  a  way  as  to  justify  the  Court  in 
deciding  on  the  only  question  that  has  been  argued.  I  think  both 
of  these  objections  well  founded.  I  am  aware  that  the  defenders 
have  no  plea  upon  the  acquiescence ;  but  there  is  a  statutory  re- 
medy for  this,  which  I  think  ought  to  be  applied.  The  record, 
especially  when  considered  in  reference  to  the  only  conclusion  now 
before  us,  instead  of  correctly  bringing  out  the  point  really  meant 
to  be  tried,  is  framed  so  as  to  hide  it ;  and  to  compel  us  to  give  a 
judgment  on  an  abstract  proposition,  which,  taken,  as  it  must  be, 
by  itself,  the  pursuers  have  no  proved  interest  to  maintain. 

The  case  upon  which,  it  seems,  it  was  intended  to  obtain 
our  judgment,  and  which  we  must  take  up  as  disclosed  in  the 
course  of  the  discussion,  is  by  far  the  most  important  that  this 
Court  has  ever  been  required  to  determine.  Its  decision  involves 
the  future  condiuon,  perhaps  the  existence,  of  church-patronage  in 
this  country.  Ixb  pritwiples  involve  still  more.  They  involve  the 
subsistence  of  the  Greneral  Assembly  as  a  supreme  and  independ* 
ent  ecclesiastical  authority.  Deeply  affecting  these  things,  the  case 
includes  the  subjects  which,  for  the  longest  period,  have  been  the 
most  important  to  the  feelings,  the  rights,  and  the  interests,  of  the 
people. 

We  have  nothing  to  do  here  with  views  of  expediency.     The 
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weight  of  our  judgment  with  the  public  must  diminish  in  propor- 
tion as  il  shall  appear  that  such  considerations  tended  to  proauce 
it.  Separating  my  own  mind  from  them  entirely,  my  opinion  is-^ 
Firntf  That  in  doing  what  the  Court  is  now  asked  to  condemn,  the 
defenders  were  acting  in  a  character,  and  in  relation  to  a  matter,  in 
which,  even  tfiougli  they  were  wrongs  this  Court  has  no  jurisdic- 
tion to  set  them  right ;  secondly^  That,  though  the  Court  had  ju- 
risdiction, and  was  entitled  to  review  their  proceedings,  what  they 
did  was  legal,  and  that,  therefore,  the  pursuers  are  not  entitled  to 
any  redress,  and  least  of  all  to  the  redress  which  they  now  seek. 

H&ving  stated  the  fact  that  this  is  my  opinion,  I  wish  I  could 
stop ;  for  I  am  conscious  that  I  have  not  a  word  to  say  which  has 
not  been  said  better  already.  But  it  is  proper  that  the  views  of  each 
of  us  should  be  distinctly  known.  I  shall  run  over  the  grounds  of 
mine  as  rapidly  as  1  can.  My  judgment  rests  upon  very  humble 
ground.  The  results  which  I  have  come  to  are  forced  upon  me 
by  what  I  find  in  one  or  two  acts  of  the  Scottish  Parliament — ^upon 
a  Scotch  subject, — explained  by  Scotch  practice. 

After  many  struggles,  and  a  strong  aversion  on  the  part  of  the 
people,  and  a  wholesome  jealousy,  natural  to  presbytery,  on  the 
part  of  the  Church,  patronage  was  at  last  definitively  fix^  as  the 
Jaw  in  1711 ;  and  it  has  been  practically  enforced  since  about  the 
year  1750.  But  there  never  was  a  time  at  which  it  was  not  seen, 
and  acted  upon,  that  patronage,  if  unchecked,  must  necessarily  be 
dangerous ;  and,  accordingly,  the  law  never  tolerated  it  without 
interposing  the  barrier  of  the  Church  between  the  people  and  the 
patron.  It  left  him  his  trust;  but  it  armed  the  Church  with  strong 
powers  to  control  him  in  its  exercise  ;  and  the  Question  as  to  the 
legality  of  the  interference  of  the  civil  court  is  solved  as  soon  as  it 
is  ascertained  what  these  powers  are. 

I  acknowledge  the  great  principle  that  the  Church,  as  an  esta- 
blishment, has  no  power  but  what  the  State  has  conferred  upon  it. 
But  I  cannot  infer  from  this,  that  all  power  is  to  be  withheld  from 
the  Church  for  which  no  express  clause  can  be  produced  in  any 
act  of  Parliament.  Scarcely  any  old  institution  could  stand  upon 
this  rule  for  a  single  hour.  When  the  Legislature  adopted  Pres- 
bytery,  it  did  so  in  reference  to  pre-existing  ecclesiastical  prin- 
ciples ;  just  as  when  Episcopacy  took  the  place  of  Catholicism,  it 
carried  along  with  it,  and  retained,  the  known  and  established 
rules  of  the  old  church,  in  so  far  as  they  were  capable  of  being 
transferred  to  the  new  one.  In  establishing  Presbytery,  the  Par- 
liament of  Scotland  did  not  proceed  to  manufacture  a  system  en- 
tirely new  in  all  its  details,  as  if  there  had  never  been  a  church  be- 
fore, but  built  upon  the  old  ecclesiasdcal  foundations.  We  are 
not,  therefore,  to  expect  that  its  privil^s  were  imparted  to  the 
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Church,  or  its  duties  imposed  upon  it,  by  precise  modern  deflni* 
tioo.  They  were  given  in  a  few  words ;  the  full  import  of  which 
it  has  been  the  woric  of  centuries  to  evolve. 

Thus  the  act  1592,  116,  which  has  been  justly  styled  the  Great 
Charter  of  Presbytery^  without  defining  its  words,  and  assuming 
that  the  people  understood  the  phraseology,  and  the  things,  which 
bad  long  agitated  them,  first  ratifies  <*  the  libertie  of  the  trew  kirlc,^' 
and  confirms  its  government  by  sessions,  presbyteries,  synods,  and 
assemblies ;  and  then  indicates — ^for  it  is  an  indication,  and  no  de* 
tailed  description— the  powers  of  each.  The  presbyteries  are  au« 
thorized  to  ^'  make  constitutions  which  concerns  To  Prepon  in  the 
^*  kirk,  for  a  decent  ordour  in  the  particular  kirk  where  they  go* 
*^  vern  ;^  for  which  purpose  **  they  have  power  and  jurisdiction  in 
^*  their  own  congregations  in  matters  ecclesiastical.'"  ^*  Synods 
*'  have  power  to  handle,  ordour,  and  redresse  all  things  omitted  or 
*^  done  amiss  in  the  particular  assemblies.'"  The  General  Assem- 
bly is  empowered  ^^  to  make  ordhmnces  ;'**  and,  through  its  presby* 
teries,  the  Church  in  general  is  ^^  to  put  ordour  to  all  maters  and 
*'  causes  ecclesiastical  within  their  boundes."  And  to  enable  them 
to  do  so,  there  is  a  confirmation  **  of  the  privilege  that  God  has 

given  to  the  spiritual  office-bearers  of  the  kirk  concerning  heads 

qfreUgiony  maters  of  heresie,  excommunication,  collation^  or  de*. 
^'  function  of  ministers.^  And  the  only  rule  given  for  the  guidance 
or  the  limitation  of  these  powers,  is,  that  they  are  always  to  pro- 
ceed ^^  accordhig  to  the  discipline  of  the  kirkT  But  these  spiritual 
office-bearers  are  not  instructed  as  to  the  modes  in  which  this  disci* 
pline  is  to  be  regulated.  These  are  left  to  the  Church  itself.  The 
statutes  contain  no  church  form  of  process. 

Other  statutes  repeat  this  grant  by  the  State  to  the  Church  of 
these  general  powers ;  all  the  statutes  of  the  a^  recognise  it ;  and 
there  is  no  act  of  Parliament  which  impairs  it  in  any  one  point. 
jNor  are  these  powers  given  merely  for  the  time,  or  to  be  exercised 
once,  and  thea  held  exhausted.  They  are  given  prospectively  and 
permanently ;  to  be  used  as  circumstances  may  require.  Their 
objects  and  limits  are  not  expressed  with  the  verbosity  of  a  modem 
statute;  but  what  they  were  understood  to  import  has  been 
wrought  out  and  sanctioned  by  time. 

■  The  practice  that  has  followed  shews,  that,  besides  every  neces- 
sary power  of  internal  regulation  given  to  each  of  the  ecclesiastical 
bodies,  large  legislative  authority  was  conferred  upon  the  supreme 
one.  Of  course  I  do  not  use  the  word  Legislative  as  denoting  any 
thing  equal,  or  analogous,  or  repugnant,  to  the  legislation  of  Par- 
liament. I  use  it  as  denoting  this  power,  viz.  that  whenever  a 
matter  is  within  the  peculiar  jurisdiction  of  the  Church,  so  that  it 
could  dispose  of  it  at  any  time  it  occurred  by  a  separate  determi. 
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nation,  then  the  Church  is  entitled  to  embody  its  opinion  in  the 
form  of  a  prospective  rule,  which  it  can  compel  all  its  members  to 
obey.     Its  right  to  exercise  this  legislation,  that  is,  to  r^ulate  the 
internal  polity  of  the  Church  by  acU  of  the  General  Aaaembly,  is 
indisputable  and  indispensable.      Without  this  authority,   and 
largely  exercised,  the  Ctiurch  must  have  been  wrecked  a  hundred 
times ;  and  there  are  very  few  years,  even  of  its  modmi  existence^ 
in  which  it  would  not  be  aground  were  tliis  privilege  to  be  denied 
it.     Without  laws  made  under  the  permission  of  the  State  by  it- 
self,  the  Church  could  not  have  defined  the  limits  and  duties  of  iu 
own  component  parts,  the  Assembly  itself  included ;  it  could  not 
now  educate  a  single  student,  or  license  a  single  probationer,  or  ad- 
mit or  remove  a  single  minister,  or  preserve  the  subordination 
and  discipline  of  its  system  for  an  hour.     The  Barrier  Act,  which 
has  now  been  acted  upon  for  140  years,  and  requires  the  ooosent 
of  a  majority  of  all  the  presbyteries  of  the  Church  to  any  new  law, 
is  of  itself  a  public  aclcnowledgment  of  the  Churches  legislative 
powers.    By  the  constant  exercise  of  these  powers  on  every  proper 
clerical  subject,  has  the  Assembly  suited  the  Church  to  the  neces- 
sities of  different  eras ;  and  if  it  were  now  to  be  discovered  that  all 
this  was  usurpation,  and  that  wherever  any  atom  of  dvil  int^est 
was  indirectly  affected,   the  Assembly's  legislation  ceased,  the 
Church  must  instandy  fall  to  pieces. 

In  estimadng  the  powers  of  the  Church,  therefore,  we  are  not 
to  look  merely  at  the  few  statutory  words  which  form  its  ancient 
source,  but  at  that  great  body  of  common  law  and  of  legislative 
regulation  which  the  long  legal  exercise  of  this  power  has  accumu- 
lated. 

Keeping  this  in  view,  the  great  general  principle  which  saves 
parishes  from  being  altogether  given  up  to  the  patrons,  is,  that 
while  the  latter  confers,  by  his  presentation,  the  civil  title  to  the 
benefice,  the  collation,  which  imparts  the  title  to  the  spiritual  <^ce, 
is  the  right  and  the  duty  of  the  former  exclusively.  This  power 
of  collation,  by  which  I  mean  the  whole  process  of  examination 
and  admission,  rests  on  no  clerical  encroachment,  but  is  the  express 
gift  of  the  State.  The  act  1567,  7,  enacts,  ^^  that  the  examination 
*^  and  admission  of  ministers  within  this  realme  be  €mkf  in  the 
**  power  of  the  kirk.^  The  act  159^  116,  appoints  all  presenta- 
dons  to  be  directed  to  presbyteries,  ^^  with  full  power  to  give  ool- 
'^  lation  thereon.'"  I  do  not  understand  even  the  pursuers  to  con- 
test the  declaration  of  the  Church  in  1565,  that,  ^^  as  the  presen- 
**  tation  unto  the  benefice  appertains  to  the  patron,  so  the  collation 
^'  by  law  belongs  to  the  Church  ;  and  the  Church  should  not  be 
**  defrauded  of  the  collation  no  more  tlian  the  patrons  of  their  pro- 
^'  sentation.^ 
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Now  in  1884  the  Assembly  passed  an  act  regulating  a  particular 
part  of  the  process  of  collation.  Its  substance  is,  that, — in  con. 
formity  with  a  fundamental  principle  of  the  Church  against  the  in- 
trusion of  pastors^— presbyteries,  gixnng  pairmis  the  oenefit  of  its 
being  held  that  aU  who  do  not  object  shall  be  dealt  with  as  assent* 
ingy  shall  reject  presentees  against  whose  admission  there  is  an  ex- 
press dissent  by  a  certain  description  of  persons.  The  presbytery 
of  Auchterarder  obeyed  this  direction  of  its  ecclesiastical  superiors, 
and  could  not  havedfisobeyed  it  without  exposing  itself  to  ecclesias- 
tical consequences  which  no  civil  court  could  have  averted.  And 
what  is  now  demanded  ? 

The  Court  is  not  asked  directly  to  determine  any  matter  of  pa- 
trimonial interest.  None  such  is  raised  in  the  only  conclusion  now 
before  us.  It  has  been  intimated  that  such  matter  is  in  prospect. 
But  it  is  not  contained  in  the  only  conclusion  that  has  hitherto 
been  argued.  The  pursuers  restrict  their  claim,  and  therefore  both 
parties  restricted  the  discussion,  solely  to  the  first  declaratory  cou- 
clunon ;  which,  therefore,  we  must  look  at  strictly  by  itself. 

Now,  the  substance  of  what  the  pursuers  wish  is,  not  merely 
that  your  Lordships  should  pronounce  the  obedience  of  the  Pres^ 
bytery  to  have  been  illegal,  but  should  prescribe  to  tJhe  Presbytery^ 
acting  in  the  matter  qfcoUaiion^  what  it  is  to  do  hereafter.  They 
do  not  ask  us  to  order  the  Presbytery  to  sustain  the  call ;  but  they 
ask  us  to  order  it  to  do  that  which,  in  their  sense,  cannot  be  done 
till  the  call  b9  sustained,  viz.  to  take  the  presentee  upon  what 
they  term  his  trials.  The  defenders  maintain  that  they  have,  in 
die  proper  sense,  tried  him  on  the  only  qualification  which  it 
18  competent  to  try  before  sustaining  the  call,  and  have  found  him 
deficient.  But  the  pursuers,  putting  their  own  construction  on 
the  words  trials  examination^  and  quaiification^  insist  that  your 
Lordships  shall  virtually  ordain  the  presbytery  to  recall  its  sen- 
tence^ and  to  try  him  over  again  in  what  they  term  **  due  and 
<<  competent  form  ;^  and  that  if  he  be  found  qualified,  in  the  sense 
in  which  they  use  this  word,  the  presbytery  shall,  on  the  order  of 
the  civU  court,  give  induction.  The  essence  of  the  demand  is, 
that  the  Church,  contrary  to  its  own  view  of  its  spiritual  duty,  in 
this  spiritual  matter,  shall  induct  by  the  order  oi^  the  civil  court 
And  if  it  be  supposed  that  the  patrimonial  interests  which  are  be- 
yond this  conclusion,  must,  though  not  argued,  be  taken  into  view, 
still,  as  this  summons  is  constructed,  it  is  only  through  this  decla* 
ratory  conclusion  that  these  remote  interests  can  be  reached.  The 
patrimonial  conclusions  follow  on  <<  its  being  eojoimd^  that  is, 
on  its  being  first  found,  that  in  the  matter  of  pure  collation,  it  is 
competent  to  this  Court,  not  only  to  declare  that  the  Church  has 
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gone  wrong, .  but  to  instruct  it  in  the  way  in  which  it  is  hereflfter 
to  proceed. 

I  am  humbly  of  opinion  that  this  is  the  very  case  for  which  the 
statute  1567  provides,  and  that  the  only  remedy  is  by  an  appeal 
to  the  higher  Church  Courts :  Whether  the  patron^s  right  to  the 
vaca/ni  stipeml  must  cease  with  the  judgment  of  the  Assembly,  is 
a  civil  question  competent  to  this  Court  But  the  spiritual  cause 
must  <<  take  end  as  the  Assembly  diall  decern  and  decbre.'"  This 
remedy  may  be  insufficient,  or  not  exclusive  of  others ;  but  the 
question  is.  Can  this  Court  give  a  better  ?  I  think  not*  And  this 
opinion  is  forced  upon  me  as  the  necessary  result  of  the  mere  fact 
that  the  collation,  with  all  its  Jbrms  and  rules^  has  been  devolv- 
ed by  the  State  upon  the  Church. 

In  the  course  of  every  collation  there  are  two  things  on  which 
the  Church  must  be  satisfied ;  one  is,  that  the  presentee  is  ade- 
quately called,  the  other  that  he  is  qualified. 

However  instructive,  it  does  not  appear  to  me  to  be  necessaiy 
for  the  decision  of  this  cause,  that  the  exact  history  and  theory  ot 
the  call,  or  the  diflerent  meanings  which  the  term  has  bad  at  dif- 
ferent times,  should  be  accurately  understood.  I  think  it  fully 
demonstrated,  that,  from  very  remote  ages,  there  has  generally  beeo 
some  reference  to  the  parishioners  before  the  spiritual  relation  of 
pastor  and  of  flock  could  be  constituted  ;  and  it  is  to  the  Jhct  of 
the  adoption  of  this  principle  into  the  Scotch  Church  that  I  refer 
in  talking  of  the  call.  The  vpord  is  immaterial.  The  thifig  meant 
by  it  in  this  country  was  accurately  enough  described  by  Dr  Ro- 
bertson, who  used  to  term  it  *^  The  concurrence  of  the  people  in 
<*  the  moderation  of  a  call.^  Whatever  sorts  or  degrees  of  right, 
or  of  influence,  it  has  been  held  to  imply,  at  different  times,  I 
conceive  it  to  be  certain  that  this  principle,  of  consulting  the 
people,  or  of  letting  them  convey  their  feelings,  has,  past  all  me- 
mory, prevailed  in  the  Church  of  Scotland,  insomuch  that  the 
ecclesiastical  act  termed  the  Moderation  in  a  Call,  has  become  a 
fixed  and  indispensable  step  in  collation ;  and  that  the  practical  use 
to  which  it  has  been  turned,  is  to  give  the  parishioners  a  legiti- 
mate and  convenient  opportunity  of  expressing  their  willingness 
to  receive  the  proposed  minister.  I  cannot  discover  an  accurately 
known  period  of  our  history  in  which  some  such  call  has  not  pre- 
vailed. I  could  not  have  been  more  surprised  on  being  told  that 
presbytery  was  not  the  church  of  this  country,  than  I  have  been 
by  learning  that  calls,  except  as  forms,  are  no  part  of  our  pres- 
bytery. They  seem  to  me  to  be  absolutely  imbedded  in  the  coo* 
stitution  and  in  the  practice  of  the  church. 

The  Solicitor-General  ouoted  some  strong  instances  from  the 
proceedings  of  the  Assemoly  for  several  years  after  the  final  esta- 
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Uidnnent  of  Pimbytery  in  1711^  to  fthew  how  efBcBdoudy  caUs 
were  then  enforced.  Lord  Mo&creiff  explained  how  these  e]t« 
amples  were  succeeded  by  the  ctiee  of  Cromarty^  8t  NiniAnsi 
Glendovan,  Currie,  and  other  pArishei,  all  shewing  that  it  never 
was  the  feeling  that  the  call  was  not  a  real  and  practical  thing« 

No  doubt*  diere  came  a  period  during  which,  under  Prindpal 
Robertson^s  guidance,  its  efficacy  was  relaxed.  Those  who,  in  nis 
day,  had  the  wisdom  to  enforce  the  law  of  patronage,  had  also  the 
weakness  to  imagine  that  they  supported  patronage,  when  they  te^ 
pressed  every  popular  claim  by  which  its  aouses  might  be  checked ; 
and,  therefore,  they  repressed  the  call*  It  may  have  been  wise 
in  them  to  do  so  ;  but,  though  the  Assemblies  of  that  day  made 
it  as  insignificant  as  they  couM,  they  saw  that  circumstances  might 
change,  and  they  never  attempted  to  anticipate  and  exhaust  the 
future  legislation  of  their  successors.  They  never  abolished  it  in 
practice,  and  never  even  attempted  to  strike  it  out  of  the  system. 
All  that  they  did  was,  that  exeroising  their  own  discretion  in  their 
own  day,  they  tried  to  mak^  the  call,  so  hng  as  it  tikis  administered 
bff  ihemf  insignificant.  But  they  still  left  it  to  be  stated  as  a  fact 
at  this  hour,  that,  for  the  last  150  years  or  thereby,  not  a  single 
clergyman  has  be^  admitted  into  a  chutx;h  without  a  call  given  by 
the  people,  accepted  by  the  presentee,  and  approved  of  by  the 
presbytery.  Accordingly,  in  1782,  being  only  one  vear  after 
Principal  Robertson,  who  had  lon^  guided  the  Assembly  in  these 
councils,  had  retired,  and  when  bis  principles  were  in  full  force, 
the  act  was  passed,  which  declares  *<  that  the  moderation  of  a  call 
^  m  the  settlement  of  ministers,  is  agreeable  to  the  immemorial  and 
^'  constitutional  practice  of  this  church,  and  ought  to  be  continued.*^ 

Principal  Hill  succeeded  Dr  Robertson  as  the  leader  of  the 
church  for  the  next  thirty  years.  He  and  his  followers  adhered  to 
this  as  the  law,  but  they,  likewise,  chose  to  be  satisfied  with  a  no* 
minal  enforcement  of  it.  <<  But  though,^  he  states  in  his  Theolo> 
gical  Institutes,  that  *'  it  is  now  understood  that  a  call  may  be  sus- 
^^  tained,  however  small  the  number  of  subscribers,^  he  never  insi- 
nuates that  it  must  be  so.  His  whole  doctrine,  and  the  whole 
tenor  of  his  public  life,  shewed  that  he  would  have  been  the  very  last 
person  who  would  have  limited  the  supremacy  of  future  Assemblies 
in  regulating  all  such  matters  according  to  circumstances.  He, 
like  his  distinguished  predecessor,  very  probably  believed  that  the 
system  they  had  reared  was  too  perfect  ever  to  require  revision ; 
but  no  one  sentence  that  either  of  them  ever  wrote  or  spoke  can 
be  produced,  to  indicate  that  they  believed  or  wished  that  they  had 
permanently  impaired  the  power  of  the  church,  so  as  to  subject  it, 
if  change  should  become  expedient,  to  the  control  of  the  civil 
authority. 
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I  am  aware  of  the  reipect  due  to  a  ooune  of  dednont;  hot 
surely,  the  extent  of  this  respect  is  liable  to  be  measured  bj  the 
Court  that  pronounced  and  that  applies  them.  Suppose  that  the  As- 
semblies we  have  been  referring  to,  instead  of  constantly  sbockiog 
the  minority,  by  supporting  nominal  calls^  had  been  contented  by 
requiring  only  a  certain  per-centa^  of  the  parishioners  to  concur, 
could  it  have  been  seriously  maintained  that  the  Church  was  there- 
by put  under  a  permanent  disability  to  alter  that  per-centage.  It 
has  been  argued  that  this  right  of  altering  the  rules  is  inconastat 
with  the  oath  taken  b?  each  SoTereign  at  his  accession  to  msintiiii 
our  church,  because  the  church  must  be  taken  as  at  the  date  of  the 
oath,  and  kept  there,  since  the  king  never  consents  to  these  chsogo. 
So  that,  beouise  George  the  Third  found  the  church  in  a  certaio 
condition  when  he  came  to  the  throne  in  1760,  all  the  laws  intro- 
duced between  that  and  the  year  1820,  when  his  Maiestj  diedr 
including  the  whole  reigns  of  Principal  Robertson  and  Princtpil 
Hill,  are  frauds  upon  the  royal  oath*  If  the  decisions  of  these  As- 
semblies be  binding  for  ever,  the  church  need  rdy  no  longer  on  iH 
Barrier  Act ;  for  new  laws  may  be  introduced  irreversibly,  withoat 
the  consent  of  a  single  presbvtery,  provided  that  the  mansgersof 
a  few  Assemblies  have  only  the  skill  to  introduce  them  in  tlw  form 
of  decisions  on  private  causes. 

It  was  most  justly  observed  by  Lord  Fullerton,  that  the  reil 
understandinff  of  the  Church  as  to  this  matter  even  in  the  time  of 
Principal  Hill,  was  evinced  by  the  way  in  which  the  AssemUj 
dealt  with  actual  cases  on  the  call.  Lord  Jeffrey  will  probtbi; 
recollect,  as  well  as  I  do^  that  we  were  for  a  long  while  in  the  pn^ 
tice  of  arguing  these  cases  at  the  bar  of  the  Assembly,  when  we 
had  the  honour  of  being  opposed  by  Principal  Hill  bimsdfi  But 
we  were  never  told,  when  insisting  that  a  call  was  paltrily  sub- 
scribed, that  what  we  were  saying  was  irrelevcmty  and  that  the 
piece  of  paper  was  enough.  On  the  contrary,  the  number  of  lawhl 
signatures  was  first  ascertuned,  after  deducting  those  not  in  the 
parish,  or  children,  or  whose  handwriting  was  disputed,  fcc. ;  sod, 
then,  the  sufficiency  of  the  call  was  discussed  and  voted  in  tk 
house,  in  reference  to  the  whole  circumstances  of  the  case.  AihI 
how  is  it,  if  a  call  be  a  mere  name,  that  he  who  procures  a  single 
rignature  to  it  by  money  will  be  convicted  of  simony  ? 

Now,  the  only  inference  which  I  deduce  from  all  this  is,  that 
calls,  being  part  of  the  process  of  collation,  are  under  the  exclosiTe 
jurisdiction  and  control  of  the  church.  The  extent  to  which  tbef 
are  so,  may  be  seen  in  one  fact,  which  is,  that  in  granting  constitu- 
tions to  chapels  of  ease,  the  Assembly  very  frequently,  if  not  si- 
ways,  arranges  that  the  actual  election  of  the  minister  shall  be  left 
to  the  congregatiop,  or  to  those  representing  it ;  and  in  this  case. 
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the  people  having  obtuoed  an  enlarged  right,  the  call  is  dispensed 
with  altogether.  But  it  is  dispensed  with  scMv  by  the  Churchy  as 
the  absolute  master  of  the  whole  matter.  If  the  Church  can  dis- 
pense with  calls,  it  can  enforce  them. 

^  And  if  it  be  so,  the  inference,  that  the  Church  in  making  regula- 
tions for  the  government  of  calls,  is  not  liable  to  be  controll^  bj 
the  civil  court,  in  the  maiter  qfinductiofi^  is,  to  my  mind,  irresisti- 
ble. The  whole  thing  is  purely  spiritual.  Your  Lordships  may 
look  into  this  matter,  though  spintual,  as  into  any  other  matter, 
in  eojkr  a$i$  neceeearyjbr  me  dietfosai  of  a  civu  interest.  But 
there  u  no  civil  interest  at  stake  in  tnis  first  conclusion ;  or  assum- 
ing that  there  is,  the  demand  is,  that  this  civil  interest,  whatever 
it  be,  shall  be  reached  by  your  Lordships  controBing  the  Church  in 
ike  inducHon  iteelf;  and  particularly  in  that  part  of  it  which  con- 
sists of  the  call.  Let  the  Church  be  ever  so  wrong  in  what  it  has 
done,  I  have  no  idea  that  this  Court  has  the  power  to  give  redress 
by  taking  the  admission  out  of  the  hands  of  the  Church  ;  or  by 
making  the  Church,  in  the  admiseUm^  a  mere  instrument  in  the 
hands  of  this  Court. 

But  is  this  what  the  pursuers^  principles  imply.  They  imply  that 
it  is  competent  to  this  Court  to  direct  the  Church  to  induct  without 
iuetaimng  a  caiL  Or,-  if  it  be  not  so,  they  imply  that  your  Lord- 
ships can  inform  the  Church  what  call  is  to  be  held  sufficient ; 
for  if  you  can  prevent  the  Church  from  rejecting  when  there  is  an 
opposition  by  a  majority,  you  of  course  must  be  entitled  to  decide 
what  other  proportion  will  do.  It  seems,  moreover,  that  we  can 
abolish  the  call  altogetheri  or,  at  least,  that  we  can  declare  that 
the  Church  has  done  so,  although  the  General  Assembly,  backed 
by  a  majority  of  presbyteries,  appears  by  an  act  and  declares  the 
very  reverse.  Nay,  it  seems  that,  though  compelled  to  acknow- 
ledge the  existence  of  the  call,  we  can  oidun  the  Church  to  act  on 
the  principle,  that  it  is  a  mere  mockery !  No  fact  in  the  whole  of 
this  discussion  makes  so  deep  an  impression  on  my  mind,  as  its 
being  thus  openly  avowed  that  the  extinction,  or  degradation,  of 
one  of  the  oldest  and  most  convenient  usages  in  the  process  of  in- 
duction, is  the  necessary  consequence  of  granting  what  the  pur- 
suers claim. 

The  case  as  to  the  qualification  seems  to  me  to  stand  in  nearly 
the  same  situation.  The  pursuers  don^t  deny  that  the  Church  is, 
by  statute,  the  sole  judge  of  this ;  but  they  maintain  that  the  word 
.  Qualification  includes  nothing  except  the  literature,  morals,  and 
ooctrine  of  the  presentee.  But  I  know  no  authority  for  restrict- 
ing it  to  these  three  things,  or  to  any  such  like  things.  Even  with 
regard  to  the  personal  qualities  of  the  man,  there  is  no  enumera- 
tion in  any  act  of  Parliament  of  what  shall  be  required.    All  this 
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bieftentirelytotlieChurdi;  Uieoidjrukciv«Dit»tbattIieCbiiicli 
muat  be  ■•tisfied.  But  it  Mema  to  me  to  be  a  Tery  ^^reat  mistake 
to  suppose  that,  in  making  up  its  mind,  the  Churoi  is  not  entitled 
to  look  beyond  the  personal  qualities  of  the  individual,  iakem  bg 
AJaiM^  The  duty  devolved  upon  it  is  to  ascertun  whether  ha  be 
JU  ^UU  particular  cure.  The  sUtute  IfiSl,  lOS,  impoaea  this 
limitation  on  the  rights  of  patrcos,  that  they  must  present  <^  in  fib' 
^  your  of  ahU  and  nualified  ministers,  api  and  able  to  eoler  into 
^  that  function,  and  to  di9charg$  ike  dify  tiUre^  The  act  of 
Amembly,  1638,  shews  what  was  meant  by  this;  because  it  ds. 
dares  that  ^^mm  tnajf  be  ^/bund  mat  Jbr  some  plaoa  who  are  mot 
^  meetjbr  otbere  ;*  and  it  directs  presentees  to.be  examined  vnth 
referenoe  to  this  circumstance,  a  circumstance  entirely  extonal  to 
the  indtyiduaL  Another  act  of  the  Assembly,  in  1711,  informs 
^  the  heritors,  elders,  heads  of  families,  or  persons  of  good  repota- 
*^  tion  in  the  parish,"*  that,  under  the  law,  as  it  is,  they  are  entitled 
to  object  *<  a«inst  the  person  to  be  settled,  as  to  his  orthodoxy, 
**  literature,  Ufe,  and  conversation,  or  cti^er  ministerial  qNaS/tca- 
^  tion.'^  But,  indeed,  there  needs  no  other  authority  beyond  the 
mere  words  of  all  presentations.  The  act  in  question  only  requires 
the  presbytery  to  mduct  Mr  Young,  after  ^*  having  found  hun>ll 
^  aiid  guaiyud  for  the  function  of  the  ministry  at  the  eaid  Chunk 
•«  qfAuchUrarderr 

Now,  I  cannot  understand  bow  the  fitness  of  a  candidate  for  a 
particular  office  is  to  be  aso^lained,  unless  the  office  be  oonaidered 
as  well  as  the  man.  No  conclusion  can  even  be  formed  by  merdy 
looking  at  the  life,  education,  or  orthodoxy,  of  the  individual 
The  whole  parochial  circumstances  must  be  taken  into  view  at  the 
same  time. 

Of  these,  there  is  none  more  essential,  or  that  has  been  longer 
recognised,  than  the  fact  of  the  presentee^s  being  acceptable  or  uik 
acceptable  to  the  parish.  The  mode  in  which  the  fact  may  be  as* 
certained,  or  the  effect  to  be  given  to  it,  are  different  matters,  of 
whidi  I  don^t  speak  at  present*  But  can  it  be  maintained,  that 
in  judging  of  the  fitness,  or,  as  it  is  often  termed,  the  <*  meetneei* 
of  any  presentee  for  any  cure,  the  fact  of  his  being  disliked  by  the 
people,  or  beloved  by  them,  is  altogether  irrelevant  9  And  that  if 
nis  learning,  morals,  and  doctrine,  be  sound,  the  presbytery'^s  powers 
are  at  an  end,  and  that  that  body  is  thenceforth  reduced  to  the  con- 
ditionof  amere  machine  for  inducting, — and  a  machine  whidi  it  is  in 
the  power  of  a  civil  court  to  put  in  motion  ?  I  hold  it  to  be  the 
right  and  the  duty  of  the  presbytery  to  be  satisfied  on  every  fair 
element  of  qualification,  and  that  there  is  no  element  so  important 
at  the  existente  or  non-existence  of  that  circumstance  in  tne  pre- 
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sentee,  or  of  that  feeling  in  thti  people,  which  eyince^  or  must  pro- 
bably  produce,  rooted  aversion  between  them. 

Accordingly,  the  right  of  the  presbytery  to  consider  this,  and  of 
the  parishioners  to  state  it,  has  been  always  admittecl  by  our  lead- 
ing ecclesiastical  lawyers  on  both  ndes  of  the  church. 

The  late  Sir  Henry  Moncrdff  was  lost  to  the  Church  before  this 
question  arose.  But  though  the  pursuers  have  selected  a  few  de- 
tached passages  from  his  yiew  of  tne  Constitution  of  the  Church  as 
fiavourable  to  them,  it  is  impossible  for  me  to  read  the  whole  work, 
without  feeling  that  the  idea  of  a  patrcxi  being  entitled  to  demand 
that  the  presbytery  shall  not  consider  the  fact  of  unacceptableness, 
and  decide,  under  the  direction  of  their  superiors,  both  as  to  the 
knode,  and  the  time,  of  learning  it,  and  as  to  the  effect  to  be  giyen 
to  it,  is  repugnant  to  all  his  doctrine,  and  to  the  whole  tendency 
of  his  mind.  He  states  that  ^*  there  are  cert^nly  examples  in 
^'  which  the  magis  bonum  ecclesictj  quite  independent  of  the  moral 
^  and  literary  qitalificatione  of  the  individual  prtsentees^  had  de- 
'*  termined  the  Assembly  to  refuse  their  induction  ;  or  in  which" 
**  the  Assembly  had  set  aside  presentees  as  disqualified  for  their 
*^  particular  charges  to  which  they  had  been  presented,  on  grounds, 
'^  quite  independent  both  of  their  knowledge  and  morals.'"  He  states 
the  case  of  Currie,  in  1740,  as  one  example  of  this.  No  doubt  there 
yyere  circumstances  which  made  the  presentee  there  very  unpopu- 
lar; but  still  there  was  no  objection  to  Yi\tx\  Jbr  cause  shewn^ 
and  the  Church  had  nothing  to  proceed  on,  except  the  '<  difficuUiee 
aitendvng  his  cdU^  as  the  Assembly  expresses  it,  or  as  Sir  Harry 
states  it,  ^^  the  general  opposition  made  to  him  in  the  parish  ;^  and 
on  this  circumstance  alone  he  was  rejected. 

There  is  another  witness  (I  refer  to  him  in  no  other  charac- 
ter), who  has  been  mentioned,  and  whose  testink)ny  is  the  more 
important,  from  its  appearing  that  he  took  the  lead  in  resist- 
ing the  act  of  Assembly  of  1884.  The  Hev.  Dr  Cooke  states 
(in  his  speech  in  the  Assembly  in  May  1888,  on  a  much  stronger 
act  than  the  one  before  us,  proposed  by  Dr  Chalmers,  p.  13)  that 
^  the  extent  or  the  nature  of  the  qualification  is  not  limited ;  no. 
<•  thing  is  said  which  implies  it  relates  merely  to  learning,  or  moral 
*•  character,  or  doctrine.'*'  He  afterwards  quotes  the  declaration 
of  the  Assembly  in  1688,  and  adds  (p.  16),  "  These  enactments 
^*  evince  that  the  Church  regarded  qualification  as  including  under 
<*  it  much  more  than  learning,  character,  or  sound  doctrine ; 
^*  that  it  was  the  duty  of  presbyteries  to  ascertain  the  fitness  in  all 
*^  respects  of  presentees  for  particular  situations,  and  that  it  was 
**  incumbent  on  them^  where  this  fitness  did  not  leaist,  to  delay  the 
"  induction  J  or  to  prevent  it  altogether,'^  In  reference  to  the  prac- 
lice,  he  very  candidly  condemns  the  system  long  pursued  by  the 
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tide  of  the  Church  he  bdoogs  to ;  ttjing»  '*  I  am  icsdy,  hov- 
**  ever,  to'  admit,  tliat  though  the  Church  had  all  the  power  far 
^  which  I  contend,  it  has  for  a  oonsideraUe  period  greatly  abrid- 
*^  ged  the  exerciae  of  it,— confining  qualificatioD  withiD  too  atriet 
*^  Itniita ;  and  that  it  has  often  been  maintained,  that  if  prcaeiiteef 
**  have  such  intellectual  and  moral  auaUficationa,  aa  procured  them 
^  a  license,  they  may,  as  a  matter  of  dvil  right,  demaod  indiJwtioD 
**  into  the  benefice  to  which  they  are  presented.  There  is  no 
^*  enactmefU  either  of  Church  and  StaUy  which  gives  the  digkieti 
**  eanction  to  iliU  doctrine  ,-^  (p.  17.)  In  his  evidence  bef^rare  the 
Committee  of  the  House  of  Commons  (p.  841),  be  repeata  this 
statement,  explaining  that  every  thing  touching  the  genml  fitnesi 
of  the  man  for  the  ]Mace,  falls  under  the  trial  of  his  quali6catioiis; 
that  thereforet  he  people  may  object  every  thing,  and  that  ^  we 
**  are  all  agreed  upon  thai ;  the  sole  difierence  of  opinion  was  in 
*<  the  debate  upon  the  call,  how  the  coosregation  should  be  ao- 
^  thorized  to  object,  and  whai  should  he  we  effect  of  tbeir  interpe- 
*^  ntion.**  Accordingly,  in  conformity  with  these  views,  Dr  Cooke 
himself  brought  forward  an  overture  in  the  Assembly  in  1888,  not 
introducing  a  new  law,  but  declaratory  of  the  existing  law,  to  the 
effSecty  that  it  was  *^  competent  for  the  heads  offarmlies  in  full  and 
^^  reffular  communion  with  the  church,  to  give  in  to  the  presby  tefy 
"  objections,  of  whaJtever  nalture^  against  the  presentee.^ 

The  pursuers  themselves  don\  seem  to  me  to  differ  from  this. 
They  aamit  that  the  qualification  is  entirely  a  matter  for  the  pres- 
bytery ;  but  they  deny  that  acceptableness  is  any  part  %A  qualifi- 
cation, and  say  that  the  presby  terv  at  least  ascertained  it  in  the  [we- 
sent  case,  in  a  wrong' way,  and  should  not  have  given  conclusive 
effect  to  it.  Now  these  may  be  all  very  proper  topics  for  the  Ge- 
neral Assembly ;  but  I  cannot  see  that  tney  are  so  for  this  Court 
If  being  qualified,  means  being  fit  for  the  special  cure,  and  likdy 
to  discharge  its  practical  duties,  repugnance  between  the  presentee 
and  the  parishioners,  mustUSi  withm  the  presbytery^s  cognizance  in 
ascertainmg  the  qualification.  And  if  ttiis  be  the  case,  what  has 
this  Court  to  do  with  the  forms  of  proceeding,  by  which  the  Church 
tries  the  fact,  or  with  the  weight  it  ^ves  it  ?  We  might  just  as 
well  be  asked  to  control  the  Church  m  the  forms  by  which  it  tries 
to  ascertain  delinauency  with  a  view  to  the  extrusion  of  a  member, 
or  in  its  holding  this  delinquency  to  be  fatal. 

In  short,  the  moment  that  it  is  fixed  that  the  sustaining  or  the 
rejecting  of  calls  or  of  qualifications,  are  parts  of  the  general  pro- 
cess of  admission,  then  it  humbly  appears  to  me  to  be,  eo  ifS(s 
fixed,  that  the  whole  matter,  in  so  Jar  as  the  admission  is  sou^ 
to  be  (iffected  as  in  itself  a  substantive  object  of  decision^  is  with- 
drawn from  our  jurisdiction.     I  think  we  have  just  as  much  juris- 
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diction  (but  no  more)  to  dictate  to  the  Church  what  shall  be  held 
a  sufficient  call,  or  who  shall  be  held  to  be  qualified,  as  to  what 
extent,  or  in  what  way,  presbyteries  shall  inquire  into  presentees* 
knowledge  of  the  classics. 

It  was  argued  that  the  presbytery  failed  to  perform  its  duty,— • 
that  every  such  failure  is  a  civil  wrong,—- and  that  for  every  civil 
wrong  this  Court  can  give  redress.  I  demur  both  to  the  fact  and  the 
reasoning.  I  think  that  the  presbytery  did  perform  its  duty.  But 
assuming  that  it  did  not,  where  is  the  principle  on  which  it  can  be 
deduced,  merely  from  this  circumstance,  that  the  Court  of  Session 
is  not  only  entitled  to  interfere,  but  to  interfere  by  making  the 
Church  act  in  a  particular  way  in  the  matter  tf  collation  f  If  the 
Court  of  Justiciary  were  either  to  administer  its  criminal  law  ille- 
gally, or  were  to  refuse  to  administer  it  to  all,  what  redress  could 
your  Lordships  ^ive  ?  You  might  possibly  redress  some  civil  part 
of  the  wrong,  as  it  is  admitted  that  you  may  do  here ;  but  could 
you  do  so  by  compelling  the  crimincJ  court  to  proceed^  and  to  pro^ 
ceed  in  the  way  you  thought  righty  with  its  peculiar  criminal  juris^ 
diction  f 

I  conceive  the  pursuers  to  have  completely  failed  in  shewing  any 
decided  case  warranting  what  they  claim.  In  every  one  of  the 
cases  of  Culross,  Dunse,  Lanark,  Auchtermuchtie,  and  Kiltarlity, 
it  was  the  patronage,  or  the  temporalities  of  the  benefice,  that 
formed  the  subject  of  dispute ;  and  in  none  of  them  was  it  pro* 
posed  to  affect  the  temporalities,  as  it  is  here,  by  controlling  the 
tnduction.  The  two  cases  of  Auchtermuchty  and  of  Dunse  orinff 
out  the  true  principle  fully  and  clearly.  In  Auchtermuchty  (14th 
February  1785)  what  was  found  was',  *^  that  the  right  to  a  stipend 
^*  is  a  civil  right,  and  thebkfose  that  the  Court  have  a  power  to 
*^  cG^nosce  and  determine  upon  the  legality  of  the  admission  of 
*^  mmisters  ad  hunc  effectum,  whether  the  person  admitted 
*^  shall  have  a  right  to  tlte  stipend  or  notT*  The  Court  did  not  go 
the  least  beyond  the  strictly  patrimonial  matter ;  and  even  this,  it 
did  not  attempt  to  reach  by  prescribing  to  the  Church  whether,  or 
how,  it  was  to  induct.  This  last  step  was  urged  upon  the  Court 
in  the  subsequent  case  of  Dunse  (25th  February  1749) ;  and 
though  not  formally  stated  in  an  interlocutor,  as  the  principles  of 
decisions  seldom  are,  it  is  reported  by  Lord  Monboddo,  an  accurate 
and  learned  observer  of  the  proceedings  of  the  Court,  that  there 
were  two  things  '^  which  the  Lords  did  not  meddle  with.^'  One  of 
these  was,  <*  that  the  presbytery  ought  to  be  discharged  to  mode- 
'*  rate  a  call  at  large,  or  settle  any  other  man  ;  E)ecause  that 
**  was  interfering  with  the  power  of  ordination^  or  the  inter- 
«'  nal  policy  of  the  church  ;  with  which  the  Lords  thought  that  they 
««  had  nothing  to  do.'^    I  cannot  distinguish  this  from  the  present 
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case.  And  the  operation  of  the  same  principle  is  discernible  in 
the  case  of  M«Culloch  r.  Allan,  26th  Noyember  179S,  where  t 
presbytery  having  found  a  schoolmaster  qualified,  your  Lordship's 
predecessors  found  that  an  appeal  lay  to  the  Court  of  Session  ;  but 
the  House  of  Lords  reversed  the  judgment,  expressly  od  the 
ground  that  the  examination  of  schoolmasters  beinff  a  pure^  ec- 
desiMtical  act,  the  only  power  of  review  was  in  the  higher  diurch 
courts.  The  Faculty  report  of  the  case  of  Dundas,  15tb  May 
1795  makes  the  Court  decern  **  in  terms  of  the  libeL'^  But  this, 
BB  stated  by  Bell  in  his  report  (folio,  p.  169)9  ^^^  a>  proved  by  the 
record,  is  a  roi8take.  Ttie  Court  only  decided  in  terms  ot  the 
declaratory  conclusions ;  ^<  which  conclusions  were,  that  the  pres- 
^  bytery,  which  had  iUegaUy  rejected  a  presentation,  should  give 
*«  due  obedience"  to  it  "  accordiTig  to  the  rules  of  the  ChurchT 
What  these  were,  is  not  attempted  to  be  decided  or  considered ; 
nor  is  there  the  very  slightest  indication  that  the  Court  held  itsdf 
warranted  to  instruct  the  presbytery  as  to  the  course  of  {nroceeding 
by  which  its  duty  of  collating  was  to  be  performed. 

I  can  make  no  application  whatever  of  the  powers  of  the  Court 
in  controlling  corporations  in  the  admission  of  candidates,  to  this 
question.  Because,  in  the  Jirst  place,  I  really  do  not  think  that 
the  Church  of  Scotland  is  a  mere  corporation  ;  and  in  the  second 
place,  though  it  were,  it  would  be  a  corporation  on  which  the  law 
nas  imposed  the  duty  of  declaring  the  qualifications  of  its  new 
members,  and  the  forms  of  admitting  them,  to  the  exclusion  rfoSL 
other  powers,  and  particularly  to  the  jealous  exclusion  of  the  civil 
power. 

Nor  can  I  be  moved  by  certain  extreme  cases  that  are  put,  and 
which  only  involve  the  same  principle  that  is  involved  in  the  case 
before  us ;  such  as,  the  case  that  the  Church  should  attempt  to  de- 
pose ministers  when  they  became  unpopular.  I  am  of  opinion, 
that  let  the  Church  depose  for  what  reason  soever,  even  the  most 
absurd  we  can  fancy,  this  Court  could  neither  prevent  nor  repair 
that  act.  It  might  give  the  temporalities  to  the  deposed  man  ;  as, 
for  any  thing  I  know  yet,  these  may  be  due  to  this  rejected  pre^ 
sentee.  But  I  don't  think  that  this  Court  could  compel  the 
church  to  replace  the  one,  or  that  it  can  now  compel  it  to  induct 
the  other. 

Thinking  that  the  particular  matter  now  sought  to  be  declared 
is  beyond  our  power,  I  am  not  much  disposed  to  make  the  oppo> 
site  supposition,  and  to  go  into  the  case  upon  its  merits.  But  I 
must  say  in  general,  that  I  can  discover  no  illegality  in  the  act  of 
Assembly  of  1834,  and  consequently  none  in  the  presbytery's 
obeying  it.  So  that,  though  we  had  jurisdiction,  there  is  no 
ground  for  our  interference. 
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This  act  has  been  challenged  on  various  points,  with  which  I    . 
conceive  we  at  present  have  nothing  to  do.     For  example,  that 

Eart  of  it  which  restricts  the  power  of  dissenting  to  the  male 
eads  of  fiimilies,  instead  of  giving  it  to  all  the  parishioners,  has 
been  censured  as  a  limitation  of  the  right  of  the  people.  The 
16th  regulation  has  been  objected  to,  bemuse  it  tenets  to  increase 
the  chances  of  the  jtt9  devoluium  ;  and  the  17th  was  challenged, 
because  the  presbytery,  when  it  does  pvesetitjure  devoluto^  is  not 
put  under  the  operation  of  the  act.  Now,  if  we  were  engaged  with 
any  case  depending  on  these  articles,  or  in  a  general  declarator 
of  the  invalidity  of  the  whole  system,  we  would  be  obliged  to  con- 
aider  these  provisions.  As  at  present  advised,  they  appear  to  me 
to  be  much  misunderstood.  But  let  them  be  held  to  be  all  unwise 
and  illegal.  This  does  not  solve,  or  even  tend  to  help  us  to  solve, 
the  question  that  has  actually  occurred,  which  arises  out  of  the 
acit  and  not  out  of  these  regulations,  which  being  no  part  of  the 
act,  have  never  yet  been  passed  into  a  law. 

Now,  confining  ourselves  to  the  matter  that  is  properly  before 
us,  I  am  not  in  uie  smallest  degree  affected  bv  the  criticisms  that 
have  been  made  on  the  form  or  phraseology  of  the  act.  It  might 
certainly,  by  a  little  dexterity,  have  been  made  less  assailable  in  its 
mere- appearance.  But  ^ving  it  fair  play,  and  looking  at  its  plain' 
object  and  substance,  it  is  truly  what  it  styles  itself,  an  act  for  the 
regulation  of  calls,  and  through  calls,  for  the  ascertainment  of  the 
quality  of  acceptableness.  Of  the  Churches  power  to  regulate  these 
matters  there  cannot  be  a  doubt.  The  only  question  is.  Whether 
the  late  regulation  be  lawful  ? 

It  is  said  to  be  unlawful,  Ist,  because  effect  is  given  to  the  dis- 
sent of  the  people,  without  their  being  obliged  to  state  what  are 
called  reasons ;  Sdly,  because  the  presbytery,  instead  of  exercising 
Its  own  judgment,  reject  upon  this  dissent  by  order  of  the  As- 
sembly. 

Now,  as  to  reasofis,  I  am  not  aware  that  there  is  any  law  of 
the  SUxU  which  makes  these  indispensable.  No  statute  mentions 
reasons  except  1690,  fiS.  But  this  act  stands  repealed  by  the  10th 
of  Queen  Anne.  And  even  when  it  was  in  force,  it  did  not  ap- 
ply to  this  case.  It  related  to  a  period  during  which  patronage 
was  vested  in  the  heritors  and  elders;  and  the  congregation  being 
thus  thought  to  be  protected  to  a  great  extent,  was  only  allowed  to 
object  on  cause  shewn.  But  I  am  not  aware  that  there  is  any 
other  statute  which  even  alludes  to  such  a  restriction.  The  pur- 
suers appeal,  however,  to  the  law  of  the  Church,  and  say  that  it 
at  least  requires  what  they  call  a  irial^  of  which  reasofis  for  dis- 
liking, form  a  pai*t. 

But,  in  theJb'H  place,  it  is  by  no  jneans  clear,  that  even  the  law 
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of  the  Charch  ever  made  this  predae  form  indispensable.  On  the 
contrary,  the  declarations  of  the  Assembly  in  1649  and  in  1711, 
appear  rather  to  make  the  dissent  of  the  ma^t^  conclusive  with- 
out reasons.  But  in  the  second  place,  if  the  law  depends  apoo 
eccksiasticcd  regulation,  this  implies  that  it  is  subject  to  the  legis- 
lation of  the  Church.  It  cannot  surely  be  maintained,  that  a  thing 
introduced  merely  by  a  law  of  the  Church,  must  be  adhered  to 
for  ever,  though  against  the  fixed  sense  of  the  Church.  And,  in 
the  third  place,  although  it  were  to  be  held  that  there  must  be 
reasons,  there  is  no  defimtion  or  description  given  any  where  of  the 
nature  of  the  reasons ;  nor  of  the  procedure  under  which  they  are 
to  be  brought  forward.  It  is  said  that  there  must  be  **Just  cause 
*^  qf  excejfUonr  But  it  is  the  province  of  the  Church  to  dedde 
when  the  cause  is  just,  and  how  its  consideration  is  to  be  taken  upu 
Now,  is  there  any  thing  to  hinder  presbyteries  from  bedding,  that 
there  can  be  no  better  reason  for  rejecting  a  presentee,  than  that, 
from  his  being  deeply  disliked,  his  being  admitted  is  certainly  to 
lead  to  the  secession  of  the  people  ?  And  if  ^\%faxi  be  a  valid 
reason,  where  is  the  law  which  prevents  presbyteries  from  ascertain- 
ing it  in  any  way  satisfactory  to  themselves,  and  from  acting  on  it 
forthwith  ?  In  any  rational  view,  the  objectors  in  the  present  case 
did  give  in  their  reason,  when  they  attested  the  fact.  What  else 
would  they  have  required  to  do  if  the  presentee  had  been  dumb? 
They  would  merely  have  let  the  presbytery  know  the  fact ;  and 
the  fact  is  the  reason.  At  least  it  is  competent  for  the  Church  to 
hold  so. 

And  this  is  the  answer  to  the  great  objection,  that  the  presby- 
tery never  took  him  upon  his  trials,— from  which  assumea  fact^it 
is  inferred,  that  the  defenders  can  claim  no  benefit  from  thdr  be- 
ing the  exclusive  judges  of  qualification  ;  because  they  never  per- 
formed the  operation  of  what  the  pursuers  call  *<  taking  trial  of 
**  his  qualifications.'^  If  it  be  meant,  that  they  did  not  go  into  a 
room,  and  sit  round  the  table,  and  call  him  in,  and  put  questions 
to  him,  this  is  true.  This  is  an  operation  that  is  performed  at  a  sub- 
sequent stage,  and  for  other  qualifications,  after  tne  call  is  sustained. 
But  if  it  be  meant  to  be  said  that  they  did  not  try  him  at  all  on 
one  qualification, — namely  aoceptableness,  I  conceive  it  not  to  be 
true.  Sight  is  a  qualification.  But  if  the  Church  were  to  learn, 
after  sustaining  a  presentation,  that  the  presentee  was  blind,  it 
would  certainly  not  proceed  to  take  him  upon  farther  trial  as  to 
any  other  qualificauon,  but  would  reject  him  on  this  fact  It  may 
be  that  acceptableness  is  no  part  of  qualification.  This  belongs 
to  a  different  branch  of  the  argument ;  and  the  objections  must  not 
be  mixed.  But  assuming  that  it  is,  in  what  better,  or  other,  way 
couU  the  presbytery  try  the  qualification  than  by  ascertaining  the 
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fact  ?  It  need  not  be  said  that  the  veto  of  the  majoritj  does  not 
ascertain  it ;  because  the  mode  and  the  suffidencj  of  the  proof  is^ 
for  the  ecclesiastical  court. 

I  cannot  believe  that  the  law  could  even  be  meant  to  be  taken 
in  the  pursuers'  sense.  Because  reasons,  in  their  sense,  are  as 
conclusive  when  urged  by  a  single  person  as  by  the  whole  parish  ; 
and  nothing  can  be  more  plain  to  me  than  that  a  different  sort  and 
degree  of  weight  has  invariably  been  given  to  the  will  of  the  pa- 
riso,  than  to  individual  objections  on  cause  shewn.  And  tliis  on 
a  ground  on  which  we  all  act  every  day  in  real  Ufe.  The  experience 
of  every  hour  attests,  that  inthepreferenoeof  individuals,in  reference 
to  particular  offices  and  duties,  we  are  actuated  not  only  by  feel* 
ings  which,  though  irresistible  to  us,  do  not  admit  of  being  made 
intelligible  to  others ;  but  by  reasons  which,  however  satisfactory 
to  ourselves,  can  never  be  justified  by  proofs.  It  is  a  mere  farce, 
to  tell  a  pious,  rustic  that  he  may  object  to  his  intended  minister, 
but  that,  thouffh  he  feels  a  repugnance  to  him  which  must  dhve 
him,  as  it  has  clriven  a  third  of  the  jpeople,  from  the  Establishment, 
this  will  be  totally  disregarded,  unless  he  can  first  analyse  his  feel- 
ings, and  then  extract  their  reasons ;  and  lasdy,  support  these  rea- 
sons to  the  satisfaction  of  a  doubting  presbytery,  by  argument  or 
evidence. 

Then,  as  to  the  presbytery  not  having  exercised  its  own  judg. 
ment,  the  idea  proceeds  from  a  misapprehension  of  the  constitution 
of  the  Church. 

There  is  no  statute  which  enacts  that  presbyteries  must  exercise 
any  independent  judgment  of  its  own  in  this  matter.  The  only 
law  {(iven  by  the  State,  consists  of  the  general  principle,  that  the 
collation  belongs  to  the  Church,  and  the  State  leaves  the  Church 
to  supply  the  subordinate  rules.  The  Church  has,  accordingly, 
devolved  the  duty  of  judging  of  the  fitness  of  presentees  on  presby- 
teries, but  it  certainly  never  parted  with  its  right  to  instruct  and 
control  them.  The  General  Assembly  is  just  as  much  entitled  to 
instruct  presbyteries,  and  imperatively,  as  your  Liordships  are  to 
instruct  sheriffs.  In  so  far,  therefore,  as  the  objection  means  that 
the  presbytery  was  not  allowed  to  decide,  according  to  its  own  in- 
dependent  caprice^  1  am  of  opinion  that  there  is  no  law,  bejfond 
the  wiU  qfihe  Churchy  which  requires  them  to  be  so.  The  act 
of  Queen  Anne,  and  other  statutes,  declare  that  presbyteries  shall 
<^  receive  and  admit,'"  but  do  they  ever  say  that,  in  discharging 
this  duty,  they  are  entitled  to  throw  themselves  loose  from  the 
control  of  the  supreme  authority  P  A  presbytery,  in  obeving  a 
direction  from  the  Assembly,  does  exercise  its  own  jurisdiction, 
and  even  its  own  discretion ;  for  no  inferior  court  can  be  heard 
to  say,  that  it  has  a  discretion  rebellious  to  that  of  its  superiors* . 
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Accordingly,  there  is  nothiog  new  in  the  Oenend  AflBembly 
making  a  law  to  control,  and  even  to  aupersedey  presbyteries  in 
this  very  niatter  of  the  admission  of  ministers.  A  patron  on  one 
occasion,  gave  a  presentation  to  a  blind  presentee,  on  which  the 
Assembly  passed  an  act  (1761),  precisely  analosous  to  the  late 
one ;  by  which,  instead  oi  leaving  the  matter  to  be  discussed  and 
disposed  of,  either  one  way  or  other,  in  the  presbyteries,  all  such 
cases  are  ordained  to  be  sent  to  the  Assembly  itselF.  They  don\ 
allow  presbyteries  to  exercise  any  judgment  on  the  matter;  and 
in  the  case  of  persons  obtaining  licences  or  ordination  beyond  the 
bounds  of  the  Church,  it  went  a  step  further ;  for  instead  of  letting 
presbyteries  first  exercise  their  discretion  on  these  matters,  and  then 
correcting  their  errors  on  an  appeal,  presbyteries  are  enjoifud  ai  once 
to  reject  the  presentation  or  the  call  (1799),  as  given  to  a  disquali- 
fied person  ;  that  is,  the  Assembly  fixes  to  dl  presbyteries  be^ 
forehand  what  their  judgment  is  to  be.  I  do  not  see  that  they  have 
done  more  here.  Instead  of  letting  their  time  be  consumed  by 
discussions  on  each  particular  case,  they  have  adopted  a  general 
rule,  and  compelled  presbyteries  to  act  a  part  from  the  first.  If, 
as  I  hold,  this  be  a  matter  within  their  cognizance,  so  that  the 
Assembly  could  always  review  the  proceedings  of  its  inferior 
court,  I  cannot  conceive  why  it  cannot  instruct  that  court  prospec- 
tively by  a  general  regulation. 

As  to  the  legality  of  the  regulation  in  its  subntance — that  is,  in 
its  directing  the  dissents  to  be  held  fatal,— it  is  implied  in  all  I 
have  said,  that  I  think  this  within  the  power  of  the  Church,  and 
that,  therefore,  it  cannot  be  dealt  with  as  illegal  in  the  civil  court 
Suppose  that  the  Church,  without  passing  any  act,  had  merely 
become  convinced  that  no  call  was  sufficient,  and  no  presentee 
qualified,  which  or  who,  was  objected  to  by  a  majority  of  male 
heads  of  families,  and  had  resolved  to  act  on  this  opinion  in  ezjery 
individual  case.  Can  it  be  said  that  this  Court  could  have  inter- 
fered, and  have  prescribed  an  opposite  course  to  that  House  ?  I 
cannot  conceive  it.  Then,  if  the  Assembly  could  have  acted  on 
this  principle  in  every  case  separately,  I  cannot  understand  why 
it  is  unlawful  for  it  to  do  the  same  thing,  openly  and  systemati- 
cally, by  a  general  law. 

It  is  said  that  they  can  do  nothing  to  hurt  the  right  of  the  pa- 
tron ;  and  this  position  forms  the  body  of  the  pursuers'  case.  The 
Church  must  so  act  in  the  framing  of  all  its  ecclesiastical  arrange- 
ments, as  that  no  particle  of  the  patron^s  right  shall  be  touched, 
even  incidentally.  In  law,  I  think  this  principle  sound,  and  I  am 
for  enforcing  it.  But  what  is  the  patron'^s  right?  The  Church 
being  satisfied  as  to  the  qualification  and  the  call,  is  a  condition  of 
his  right.     Or,  as  Dr  Cooke,  so  often  referred  to  by  the  pursuers, 
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says,  *^^ Patronage  in  Scotland  never  was  an  unconditional  right; 
*^  it  could  be  exercised  only  in  favour  of  a  particular  description 
^<  of  persons,  and  it  belonged  to  the  Church  courts  to  determine 
*^  whether  ike  selection  by  Hie  patron  had  been  properly  madeP. 
The  act  of  the  Assembly  may  amount  to  the  total  abolition  of 
patronage,  according  to  the  views  which  some  entertain  of  patron^ 
age ;  but  though  it  may  indirectly  check  its  abuse,  it  does  not 
interfere  with  the  right  as  established  by  law.  If  it  be  meant  to 
be  said  that  the  Church  can  do  nothing  which  fetters  the  exercise^ 
or  lessens  the  marketable  value  of  the  patron^s  right,  this  is  contra* 
dieted  by  a  long  course  of  sound  precedent. 

Originally  there  was  no  prescribed  quali6cation  whatever,-— not 
even  a  licence.  Accordingly  all  that  the  statute  1567,  7,  directs 
patrons  to  attend  to,  is,  that  they  themselves  be  satisfied.  The  pa- 
tron is  to  *^  present  one  person  qualified  to  his  understanding,'^ 
But  the  Church  did  not  long  leave  htm  the  whole  world  to  choose 
from.  It  has  gone  on  for  above  two  centuries,  narrowing  the  exer* 
cnse  of  his  right  by  introducing' the  great  check  of  the  licence,  and 
altering  qualifications  and  procedure  at  its  pleasure.  And  even  after 
the  system  seemed  to  have  been  complete,  it  has  never  hesitated  to 
create  new  disabilities  in  the  form  of  improved  education  and  other* 
wise,  when  this  has  been  found  expeaient.  Deafness,  blindness, 
and  ignorance  of  Gaelic,  are  examples.  Twenty- five  was  at  one 
time  the  earliest  age.  It  is  now  twenty-one.  But  the  Church,  as 
I  conceive,  might  raise  it  again  without  being  controlled,  at  least 
by  this  Court.  The  most  conclusive  of  all  examples  is  the  law 
passed  in  1815,  on  the  recommendation  of  Principal  Hill,  against 
pluralities,  whereby  patrons  were  prevented  from  combining  the 
office  of  the  ministry  with  certain  professorships.  It  was  not  left 
to  presbyteries  to  consider  the  inexpediency  of  the  union,  or  to  de- 
cide whether  the  popular  aversion  to  it  was  a  causeless  prejudice. 
The  matter  is  taken  out  of  the  hands  of  presbyteries  altogether, 
and  it  is  declared  by  a  positive  and  a  new  rule,  introduced  solely 
by  the  legislative  power  of  the  Assembly,  that  the  co-existence  of 
these  two  offices  shall  imply  a  disqualification  or  unfitness  to  per« 
form  the  clerical  functions.  One  of  the  direct  effiects  of  this,  is  to 
limit  patrons  in  their  choice  of  presentees  by  introducing  a  new  in- 
compatibility. There  cannot  be  a  better  proof  of  the  general  con- 
viction of  the  lawfulness  of  this  change,  than  the  fact  that  it  has 
been  acted  upon  without  challenge  ever  since. 

Another  example  is  exhibited  in  what  takes  place  in  translations. 
There  is  nothing  unlawful  in  a  patron  giving  a  presentation  to  an 
ordained  minister  holding  a  cure  ;  nor  in  the  minister  accepting  of 
this  presentation  ;  nor  in  the  people  all  giving  a  call ;  nor  in  his 
present  parishioners  being  willing  to  let  him  go«    But  still  it  is, 
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beyond  all  doubt,  competent  for  the  Church  to  inter|xiaev  and  to 
keep  him  where  he  is.  In  principle,  this  is  a  stronger  interference 
with  the  supposed  rig^t  of  tne  patron,  than  when  he  is  mecelj  not 
albwed  to  obtrude  a  new  member  into  the  ministry. 

An  attempt  has  been  made  to  reduce  thb  view  to  absurdity,  by 
suppoang  that  the  Assembly  was  to  instruct  presbyteries  to  rgect 
presentees  capriciously,  as,  for  example,  all  those  with  particiuar 
names  or  dresses.  Scotch  national  names  and  dresses  have  acta* 
ally  been  proscribed  by  parliament  in  modem  times,  and  if  they 
were  to  become  the  symbols  of  certain  unclerical  principles  or  cha- 
racters, I  don*t  doubt  that  the  Assembly  might,  and  would,  declare 
their  use  sufBcient  to  exclude  But  it  is  not  in  this,  nor  in  any 
other  rational  sense,  that  such  a  supposition  is  made.  Its  mean- 
ing is,  that  the  Church,  with  the  evident  design  of  usurping,  should 
attempt  to  exclude,  by  the  introduction  of  fantastic  tests,  plainly 
calculated  merely  to  enable  it  to  evade  the  law.  Put  thus,  all  such 
suppositions  are  unworthy  of  an  answer.  No  real  question  of  dis* 
puted  power  is  ever  advanced  in  its  discus^on  by  its  being  assumed 
that  the  power  is  to  be  abused.  Nothing  is  ea»er, — and  nothhig 
IS  more  idle, — than  to  state  cases  foundedon  the  fancy,  that  all  the 
authorities  of  the  realm,  or  that  any  of  them,  under  the  pretoice 
of  exercising  their  discretion,  are  to  abandon  it. 

Another  ground  on  which  this  act  has  been  challenged,  is,  that 
it  introduces  a  disqualification,  of  the  existence  of  which  the  patron 
could  not  be  aware,  and  makes  this  be  judged  of,  by  delegation  to 
a  new  body,  interjected  between  him  and  Uie  presbytery. 

The  delegation  and  interjection  is  a  mere  mode  of  expression. 
In  truth  it  amounts  to  this,  that  the  Church  decides  on  a  fact,  and 
that  this  factis  established  by  a  particular  dissent  The  same  thing 
might  have  been  sud  though  the  late  act  had  never  been  heard  of. 
If  no  one  person  were  to  sign  a  call,  I  hold  it  to  be  unquestion- 
ably competent  for  the  Church  not  to  sustain  it ;  and  here  is  a 
foreign  body  deferred  to  between  the  presentee  and  the  patron. 
Presbyteries  examine  the  learning  of  presentees  themselves.  If  one 
of  them  happened  to  be  modest  about  its  Greek,  and  chose  to  call 
in  the  aid  of  some  professor  deep  in  that  tongue,  by  whose  opinion 
it  previously  bounci  itself  to  abiae,  would  this  be  an  illegal  delega- 
tion of  its  power  ? 

As  to  the  disqualification  being  unknown  to  the  patron, — many 
other  disqualifications  arc  liable  to  the  same  objection.  The  pa- 
trons who  first  gave  presentations  in  favour  of  persons  blind,  d^, 
or  ignorant  of  Gaelic,  could  not,  tiU  then,  be  aware  that  these  cir- 
cumstances were  to  be  deemed  fatal  to  their  gifts.  And  even  as  to  the 
established  and  known  dis^ualificatu>ns— such  as  classical  learning — 
though  the  patron  may  satisfy  himself  on  these  points,  he  can  never 
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know  what  apresbytefy  is  to  think  of  them.  Is  not  every  patron 
suliject  to  the  condition  that  the  call  must  be  sustained  ?  And  how 
can  any  patron,  supposing  the  late  act  had  not  passed,  be  sure  what 
concurrence  the  church  would  ever  require  P  The  truth  is,  that 
there  are  few  qualifications  on  which  a  patron  may,  with  more  pro* 
babilicy,  satisfy  himself,  than  the  one  in  question.  If  he  will  at- 
tempt to  thrust  a  person  upon  the  parish  without  endeavouring  to 
sficertain  his  probable  reception,  tne  result  may  be  disagreeable. 
But  I  do  not  think  that  any  patron,  who,  though  the  patronage  be 
his  property,  is  bound  to  consider  the  public  m  his  exercise  of  it, 
can  complain  of  being  required  to  try  to  discover  the  parochial  feel- 
ing before  he  presents ;  and  though  he  may  not  concur  in  the  pro^ 
pnety  of  the  feeling,  he  can  scarcely  ever  say,  truly,  that  he  could 
not  ascertain  what  it  was. 

I  cannot  conclude  without  noticing  what  has  been  said  about  col 
lision.  The  defenders  endeavour  to  alarm  us,  by  shewing  how 
they  may  set  our  judgment  at  defiance;  and  the  pursuers  try  to 
allay  the  alarm  by  assuring  us  that  the  Church  will  speedily  yield 
This  is  a  matter  which  concerns  the  Court  more  deeply  than  some 
of  your  Lordships  seem  to  be  aware.  No  doubt  it  is  our  duty  to 
declare  the  law,  and  the  duty  of  all  to  obey  it.  I  cannot  doubt 
that  the'Church  will  obey  it,  both  from  inclination  and  necessity. 
But  it  is  also  the  duty  of  a  Supreme  Court  to  avoid  every  collision, 
through  which  it  cannot  see  its  way.  Its  dignity  must  necessarily 
be>put  in  jeopardy  by  its  exposing  itself  to  a  conflict  in  which  it 
cannot  explain  how  it  is  to  prevau.  This,  I  fear,  is  the  position 
in  which  this  Court  is  about  to  place  itself.  It  is  about  to  enter 
upon  an  untried  voyage  without  a  compass  or  a  star.  From  the 
moment  that  a  judgment  shall  be  pronounced  in  favour  of  the  pur- 
suers, the  civil  ana  the  ecclesiastical  authorities  are  in  a  state  of 
legal  collision.  Yet  it  is  disclosed  that  no  one,  either  at  the  bar  or 
on  the  bench,  can  tell  us  what  is  to  come  next.  Certain  proceed- 
ings by  the  Church  may  be  anticipated.  To  meet  these  we  have 
had  nothing  definite  laid  down ;  but,  after  hearing  some  ulterior 
steps  suggested,  which  make  one  start,  we  are  told  to  rely  on  the 
latent  vigour  of  the  law.  I  do  rely  on  it  with  the  greatest  confi- 
dence. But  it  is  this  that  alarms  me.  For  it  may  remain  to  be 
seen,  whether,  under  the  lazo^  the  defeat  of  what  our  judgment 
means,  may  not  depend  too  much  on  the  pleasure  of  the  Church. 
The  Church  may  be  tempted  to  find  out  what  its  dormant  powers 
are  also;  and  whether  there  be  expedients  within  its  reach,  by  which 
the  objects  of  the  late  act  may  be  practically  secured,  though  the 
act  itself  be  quashed.  The  probability  of  this  is,  of  itself,  no  incon- 
siderable proof  that  we  have  gone  out  of  our  province,  and  encroach- 
ed upon  a  field  to  which  our  power  does  not  extend.     Whatever 
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it  may  do,  I  hope  that  the  Church  will  excuse  one  who  coiints  hini' 
self  among  its  warmest  friends,  if  he  venture  to  express  a  wish  that 
it  may  proceed  with  sobriety  and  candour ; — not  misled  by  the  ir- 
ritation of  a  disappointed  Hfigant,  nor  by  the  mortification  natural 
to  men  who  find  that  error  has  made  a  favourite  object  fail, — but 
thinking  of  duty  more  than  of  victory, — recollecting  that  this  ex- 
citement of  the  public  attention  may  of  itself  abate  the  abuses  of 
patronage ;  and  that  its  true  policy  is,  never  to  keep  itself  in  oppo- 
Mtion  to  the  civil  power  one  moment  longer  than  is  indispensable  for 
Ihe  maintenance  of  its  authority  and  usefulness. 


LORD  CUNINGHAMS^S  SPEECH.  419 


Wednesday^  March  7« 


THE  LORD  PRESIDENT. "  LORD  CUNINGHAMeJ 


Lord  Cuninghamb. — My  Lord  President,  When  the  very 
able  argument  which  was  addressed  to  us  in  this  case  from 
the  bar  was  closed,  I  felt  myself  unable  to  resist  the  conclu- 
sion, that  the  declaratory  branch  of  the  pursuers^  summons,  was 
maintainable  In  this  court,  and  well-founded  in  law  ;  and  I  need 
hardly  add  how  much  that  opinion  was  confirmed  by  the  elaborate 
expositions  of  the  law,  given  by  the  majority  of  your  Lordships  in 
the  earlier  part  of  our  deliberations  last  week.  But  latterly  a  series 
of  opposite  opinions  characterised  by  the  greatest  learning  and  most 
powerful  reasoning,  have  been  delivered  by  my  brethren  who  have 
spoken  last,  to  which  I  have  listened  with  the  deepest  attention  ; 
but  my  former  impression  remains  unshaken,  that  the  pursuer  is 
entitled  to  judgment  in  terms  of  the  declaratory  conclusions  of  his 
libel. 

At  the  same  time,  I  am  as  much  impressed  as  any  Judge  can  be, 
with  the  magnitude  of  this  case,  or  rather  with  the  momentous  im- 
portance of  some  of  the  questions  which  have  been  incidentally  and 
perhaps  unavoidably  raised  in  the  course  of  the  discussion.  My 
learned  brethren,  from  whom  I  have  the  misfortune  to  differ,  consider 
that  the  mere  entertaining  of  such  an  action  as  the  present,  may  af- 
fect the  rights  and  independence  of  the  Church,  and  consequently 
impede  Its  ministers  in  the  sacred  duties  which  they  are  appointed 
to  discharge.  On  the  other  hand,  my  conscientious  conviction  is, 
that,  if  the  pursuers"*  case  as  laid,  were  found  incompetent  in  this 
court,  it  would  be  a  determination  of  the  most  fatal  and  dangerous 
import  to  the  rights  and  liberties  of  the  people  of  this  country. 
These  mainly  depend  on  the  efficacy  and  supremacy  of  the  civil 
tribunals  to  protect  and  preserve  inviolate  the  whole  property  of 
the  lieges.  In  so  far  as  this  is  secured  by  statutes  of  the  civil  legis- 
lature, these  can  only  be  interpreted  by  the  civil  judges  of  the 
land,  trained  by  education  and  long  experience  to  this  high  and 
responsible  duty.  But  the  plea  of  the  defenders,  as  I  conceive, 
leads  to  this,  that  while  the  Kirk  as  a  state  establishment  derives 
its  powers,  and  privileges,  and  endowments  solely  from  the  statutes 
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of  the  municipal  l^gislatare,  it  may  either  directly,  or  by  the  most 
palpable  evasiOD,  reject  or  defeat,  without  any  control  from  the 
Civil  court,  the  most  valued  patrimonial  and  hereditary  rights  of 
others,  declared  in  the  very  statute  under  which  the  present  sjrs- 
tem  of  Church  government  was  established  and  founded.  Were 
any  such  doctrine  sanctioned,  it  would,  as  I  conceive,  lead  to  an 
ecclesiastical  despotism  within  the  state,  as  alarming  in  itself  as  it 
would  soon  be  destructive  of  that  establishment  itself,  for  whi«di  this 
extraordinary  and  irresponsible  power  is  claimed. 

I  know  well  that  no  such  consequences  are  apprehended  by  such 
of  your  Lordships  as  support  the  plea  of  the  defenders.  If  it  were, 
they  certainly  would  be  the  very  last  men  to  give  it  any  counte- 
nanee.  I  am  aware,  that  they  not  onl^  view  the  presbytery  as 
having  acted  within  their  powers,  but  think  that  ther  gave  dfect 
to  the  rights  of  the  patrons,  at  least  as  far  as  any  such  rights  can 
be  maintained  in  the  times  in  9rhich  we  live.  But  to  my  poor  un- 
derstanding, this  is  incomprehensible.  When  the  presbytery  ie> 
jeeted  the  presentee,  in  the  present  instance,  tvithout  txammatioH^ 
because  the  migority  of  the  heads  of  families  dissented  fivm  die 
presentation,  they  virtually,  and  as  I  believe  the  plain  sense  of  the 
great  bulk-^the  majority  of  mankind,  will  pronounce,  transferred  a 
part  and  portion  of  the  patron^'s  right  of  nomination  to  other  par* 
ties,  and  so  refused  effect  to  a  civil  right  constituted  by  the  same 
statutes,  under  which  alone  tbey  themselves  had  any  jurisdiction 
in  the  matter. 

If  this,  however,  be  the  effect  of  the  proceeding  of  the  presbytery 
under  review,  it  strikes  me,  that  It  cannot  be  too  jealously  watdied 
or  too  promptly  checked.  Let  patronage  be  ever  so  inexpedient, 
or  ever  so  unsuited  to  the  present  feelings  and  wishes  of  the  peo- 
ple ;  if  it  really  be  so  felt,  the  remedy  obviously  lies  not  with  the 
Kirk,  who  can  in  no  shape  restrict  the  civil  rights  of  any  parUes, 
but  with  the  civil  Lei^slature  who  can  alone  abrogate  or  mooiiy,  by 
any  direct  law,  the  n^hts  of  patrons  which  are  so  anxiously  and 
expressly  reserved  entire  by  a  series  of  statutes,  both  ancient  and 
modem,  still  in  full  force. 

Hence,  even  if  I  were  as  averse,  on  views  of  Church  policy,  to  pa- 
tronage as  its  most  strenuous  opponents  are,  I  should  hold  it  auke 
unconstitutional  and  unwise  to  seek  relief  in  the  form  complained 
of  in  the  present  action,  at  the  hand  of  the  Church  court.  If  they, 
or  any  body  within  the  state,  are  permitted  either  directly  to  vi<^ 
late,  or  indirectly,  and  by  a  thin  disguise  to  defeat  the  civil  rights 
of  parties,  this  is  laying  the  foundation  of  an  irreponsible  power, 
pernicious  in  point  of  example,  and  incalculably  oangerous  in  its 
consequences.  And  let  us  not  be  deceived  by  the  apparent  conces- 
sion to  popular  rights  which  may  be  supposed  to  attend  the  parti- 
cular case  now  before  us.     If  the  Kirk  can,  at  its  own  hand  and  in 
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defiance  of  the  civil  stattttea  and  tribunals,  restrict,  under  the  pro- 
fiestton  of  regulating,  the  exercise  of  patronage  in  one  jrear,  they 
may  entirely  abolish  it  in  the  next.  This,  of  coune,  is  a  Consum- 
mation to  which  many  look  devoutly  forward.  But  who  can  say 
that  the  power  and  interference  of  the  Kirk  will  stop  here.  If  they 
could  of  their  own  assumed  authority  first  restrict  and  then  rescind 
patronage^  may  they  not  ere  Ions  resume  the  privileges  which  they 
may  allege  they  have  given  to  the  people,  and  place  the  nomina- 
tion and  election  of  the  whole  ministers  of  the  country  under  regu- 
lations calculated  only  to  serve  the  purposes  of  bigotry  or  faction  ? 
May  they  not  refuse  a  presentation^  unless  the  candidate,  as  enact- 
ed by  the  Oeneral  Assembly  in  1596,  has  the  previous  consent  of 
the  presbytery ;  or  unless  he  submits  to  some  new  test  calculated 
snore  than  any  now  existing  to  fetter  his  understanding,  or  Impair 
fais  usefiJness  ?  And  all  this  power  uncontrollable  by  civil  courts, 
is  to  be  wielded  by  a  body,  it  is  believed,  of  indefinite  expansion  in 
point  of  numbers,  and  enjoying  within  the  State,  valuable  patrimo- 
nial endowments  and  temporalities  derived  from  the  acts  of  the  civil 
Ifi^pslature.  It  requires  no  sagacity  to  foresee  that  such  a  state  of 
things  would  never  be  permitted  to  continue.  It  would  in  fiict  af- 
ford a  constant  and  never  ending  topic  for  the  annihilation  of  a 
religious  sect  exercising  or  usurping  such  powers,  when  upheld  and 
supported  by  the  State. 

TheK  considerations,  however,  lie  on  the  very  surface  of  this 
case  ;  they  were  early  suggested  to  my  mind  by  the  plain  narration 
of  the  fiicta  in  ^he  summons,  which,  in  my  humble  opinion,  sets 
forth  the  nature  of  the  wrong  of  which  the  pursuers  complain,  as 
fully  and  as  precisely,  as  can  be  reasonably  and  competently  re- 
quired. ^ 

Yet  while  the  Summons  as  amended  appears  to  me  to  be  a  writ 
satisfying  the  strictest  forms  of  our  law,  such  is  the  diversity  of  opi- 
nion arising  in  this  extraordinary  eause,  that  some  of  your  Lord- 
abipsy  whose  opinion  I  must  ever  highly  regard,  consider  it  either 
as  plaudy  incompetent  on  its  own  narrative,  or  as  unfit  from  many 
alle^^  defects  and  imperfections,  to  raise  almost  any  of  the  ques- 
doDS  which  have  been  so  deliberately  discussed  and  considered  by 
lis.  This  has  led  me  again  to  examine  and  analyse  the  Summons 
with  all  the  care  in  my  power  ;  and  I  must  own  I  should  think  it 
a  precedent  firaught  with  daiiger  to  the  law  and  its  present  forms,  if 
this  writ  were  not  held  as  sufficient  to  raise  every  question  necessary 
for  the  full  extrication  of  the  pursuers^  right  on  the  one  hand,  and 
of  the  defenders^  pleas  on  the  other.  I  shall  afterwards  consider  the 
jurisdiction  of  the  Court  to  entertain  the  question  ;  but  let  us  for  a 
moment  attend  to  the  Summons. 

The  Summons  as  framed  then  seta  out,  (1.)  With  the  specifica- 
tion of  the  pursuers^  title  to  maintain  the  action.     (2.)  It  narrates 
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the  whole  fcivil  statutes  from  1667  to  I7I 1  ,by  which  the  rights  of  the 
patrons,  as  the  pursuers  maintain,  are  constituted.  (3.)  It  narrates 
with  accuracy  the  proceedings  of  the  presbytery,  by  which  the  pur- 
suers allege  that  they  have  suffered  wrong  ;  in  particular  it  narrates 
the  minute  rejecting  the  presentee  without  taking  any  trial  of  his 
qualification,  on  the  ground  that  a  majority  of  the  heads  of  (ami- 
lies  dissented  from  his  call  and  settlement ;  and  the  narrative  of 
the  summons  concludes  with  the  following  distinct  summary  of  the 
civil  wrong  or  injury  which  forms  the  ground  and  substance  of  the 
action  at  present  before  us.  •*  Nevertheless,  though  the  pttrsQ€r> 
"  the  said  Robert  Young,  is  duly  qualified  as  a  licentiate  of  the 
"  Church  of  Scotland,  and  presentee  foresaid,  as  well  as  in  all  other 
"  respects,  to  be  received  and  admitted  minister  of  the  church  and 
"  parish  of  Auchterarder,  and  though  no  objections  have  been 
"  stated  against  his  qualifications,  the  presbytery  not  only  refused, 
**  and  continue  to  refuse  to  take  thq  pursuer  upon  trials,  and  "to 
"  pronounce  judgment  on  his  qualifications  as  presentee,  or  to  ad- 
"  mit  and  receive  him  as  minister  of  the  said. church  and  parish  of 
**  Auchterarder,  but  have  by  their  sentence  rejected  him  as  preseo- 
**  tee  to  the  said  church  and  parish  without  trial,  and  without  tak- 
"  ing  cognizance  of  his  qualifications  as  presentee,  and  expressly  on 
"  the  ground  that  they  cannot  and  ought  not  to  do  so  in  respect  of 
'^  a  veto  of  the  parishioners  :  In  all  which  respects  the  said  presby- 
*^  tery,  and  the  individual  members  thereof,  have  exceeded  the 
**  powers  conferred  on  them  by  law,  and  acted  illegally,  in  violation 
*<  of  their  duty,  and  of  the  laws  and  statutes  libelled,  and  that  to 
"  the  serious  prejudice  of  the  patrimonial  rights  of  the  pursuers.** 

Then  follow  the  declaratory  and  petitory  conclusions  of  the  sum- 
mons,  which  it  is  unnecessary  to  repeat.  Some  of  the  latter  of  these 
conclusions  certainly  admit  of  great  doubt  ;  but  on  the  other  hand, 
if  there  has  been  a  violation  of  a  civil  right — a  rejection  of  a  quali- 
fied presentee  without  legal  and  sufficient  cause,  and  without  trial, 
this  at  least  presents  a  case  set  forth  with  sufficient  accuracy  and 
precision  in  the  summons  to  enable  us  to  enter  on  the  question. 

I  shall  afterwards  consider  how  far  this  court  has  jurisdiction  to 
entertain  and  takeany  cognizance  of  the  case.  But  atpresent,  andin 
so  far  as  relates  to  the  form  and  structure  of  the  Summons,  t  ask  with 
the  greatest  deference,  that  this  Writ  be  compared  with  any  of  the 
best  models  of  summonses  in  our  practice,  on  which  cases  of  the 
highest  importance  have  been  tried  in  Scotland;  and  I  feel  persuad- 
ed, that  according  to  whatever  test  it  may  be  tried,  it  must  be 
found  at  least  thus  far  correct  and  complete,  as  to  be  fully  sufiS- 
cient  for  the  trial  of  all  the  points  which  have  been  agitated  in 
the  present  question. 

No  doubt  it  has  been  objected,  that  the  Summons  here  does 
pot  set  forth  the  particular  statute  among  those  libelled  on,  under 
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^hich  it  is  maintained  to  have  been  incumbent  on  the  presbytery 
to  take  trial  of  the  presentee^s  qualifications  ;  to  which  it  is  ob- 
vious to  answer,* that,  as  all  the  statutes  recited  in  the  outset  of 
the  summons,  either  give  that  particular  right  expressly,  or  by 
the  most  plain  implication  to  the  presbytery,  it  was  quite  unne- 
cessary (as  it  would  have  been  unusual  according  to  our  forms) 
again  to  quote  it  in  any  subsequent  part  of  the  summons. 

Next,  it  has  been  said,  that  nothing  is  set  forth  in  the  sum* 
mons  as  to  the  legality  or  illegality  of  Galls  as  an  ecclesiasti- 
cal proceeding,  or  as  to  the  competency  or  nullity  of  the  veto  act, 
though  it  is  added,  that  much  argument  has  taken  place  on  these 
topics  in  the  course  of  the  discussion.  But  to  that,  and  to  va- 
rious other  criticisms  of  the  same  description  on  the  summons, 
it  occurs  to  me  as  conclusive,  to  state,  that  it  would  have  been 
alike  superfluous  and  improper  for  the  pursuers  to  have  made 
any  reference  to  calls  in  the  summons.  These  did  not  necessarily 
form  any  parts  of  the  pursuer's  case.  The  ground  of  the  action 
is,  that  a  presentation  by  an  undoubted  patron  to  a  qualified  pre- 
sentee, was  rejected  without  cause  by  the  presbytery.  That, 
again,  is  met  by  the  defence,  that  the  presentee  had  not  a  suffi- 
cient Call,  under  the  act  of  Assembly  of  1834.  This  certainly 
Qpens  up  the  whole  question  of  Calls,  and  of  the  legality  of  the 
act  of  Assembly  in  1834 ;  because  the  pursuers,  according  to 
'  every  system  of  pleading,  are  entitled  to  meet  pleas  in  defence  by 
the  rejoinder,  as  to  their  competency  and  relevancy,  which  such 
pleas  suggest. 

Applying  these  observations  to  the  present  case,  it  is  next  pro- 
per  to  attend  to  the  Record,  where  the  pursuers  make  an  aver- 
ment, which,  in  fact,  constitutes  the  whole  of  their  case,  while  the 
defenders  brought  forward  in  full  narrative,  the  procedure  as  to  the 
call  and  the  enactments  of  the  act  of  Assembly,  which,  of  course, 
form  their  justification.  Accordingly,  in  article  11  of  the  conde- 
scendence, it  is  set  forth,  "  That  the  foresaid  sentence,  whereby 
"  the  presbytery  rejected  the  Rev.  Robert  Young,  pursuer,  as 
**  presentee  to  the  church  and  parish  of  Auchterarder,  proceeded 
.**  exclusively  on  the  ground  of  the  veto,  or  dissents  exercised  by 
**  the  alleged  majority  of  heads  of  families,  or  parishioners  of 
"  Auchterarder." 
To  which  this  answer  is  made,  "11.  Admitted.'' 
The  facts  supposed  necessary  for  the  pursuers'  case  being  thus 
fully  and  judicially  established,  the  record  of  the  defenders  pro- 
ceeds to  narrate  their  proceedings  as  justified  by  the  interim  act 
of  the  General  Assembly  in  1834,  (see  statements  by  defenders, 
Arts.  10,  11,  15,)  and  of  course  the  pursuers  plead,  and  were  en- 
titled to  raise  pleas,  that  this  act,  as  flowing  firom  the  authority 
of  the  Kirk  alone,  was  ultra  vires  of  the  Assembly,  and  such  as 
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could  Dotpuadfy  the  presbytery  in  a  Court  of  Law,  in  lefunng  effect 
to  the  civil  right  of  the  punoer. 

There  is  not  only  nothing  in  all  thb  contrary  to  our  forms  of 
pleading,  but  it  is  manifestly  consistent  with  CTery-day  practice. 
Hence  the  whole  objections  to  the  Summons  come  to  this, — that 
the  pursuers  did  not  anticipate  all  the  pleas  to  be  raised  b^  the 
defenders  in  answer  to  the  action, — and  that  they  did  not  insert 
conclusions  or  counts  in  the  summons,  specially  to  declare  the  io- 
validity  and  insufficiency  of  each.  But  I  speak  under  the  cor- 
fecti<m  of  your  Lordships,  if  such  a  style  or  summons  has  ever 
been  required  in  any  case  in  our  practice ;  and  I  doubt  if  it  can 
be  exacted  under  any  system  however  cumbrous  and  redundant 
its  forms  may  be*  Indeed,  it  is  hardly  possible  for  me  to 
conceive  what  sort  of  writ  the  Summons  here  would  have  been, 
had  it  contained  all  the  minute  requisites,  contended  for  as  neces- 
sary in  the  present  instance. 

It  is  in  general  Tery  unsafe  to  refer  to  other  systems  for  illus- 
trations in  point  of  form  ;  but  it  is  supposed  that  the  cases  a^  in- 
numerable in  English  practice,  where  the  whole  argum^it  whidi 
afterwards  takes  place  in  the  cause,  is  on  pleas  raised  by  the  de- 
fendants, and  not  anticipated  at  first  in  any  shape  by  the  plaintiC 
Hence  it  is  believed,  that  in  English  practice,  the  most  impor- 
tant competitions  for  real  property,  are  tried  upon  short  writs  of 
qectment,  where  the  defendwt  puts  in  his  tide  in  defence,  oo 
which  alone  the  question  is  afterwards  tried.  And  in  the  late 
noted  case  of  Stockdale,  when  he  brought  an  action  against  the 
printer  of  the  House  of  Commons  for  libel,  the  greatest  constitu- 
tional question  which  has  been  for  many  years  tried  in  a  court  of 
justice,  as  involving  the  powers  of  one  of  the  branches  of  the  Civil 
legislature,  the  plea  as  to  the  right  aud  privilege  of  the  House  to 
protect  their  officers  and  others  from  all.  responsibility  when  act- 
ing under  their  orders,  was  raised  collaterally  and  incidentally 
on  the  defence  alone,  and  neither  was,  nor  could  be  anticipated 
by  the  plaintiff. 

In  every  view,  therefore,  the  summons  appears  to  me  to  be  in 
correct  and  regular  form  ;  and  upon  that  writ,  and  upon  the  re* 
cord,  the  parties  have  competently  joined  issue  on  all  the  ques- 
tions which  have  formed  the  subject  of  our  deliberation. 

Before  entering  on  these  questions,  however,  it  is  necessary  for 
me  to  advert  to  another  plea  hardly  touched  on  by  the  counsel, 
—but  which  one  of  my  brethren  has  dwelt  on  at  great  lengtli  and 
with  much  power,  I  allude  to  the  plea  of  homologation  and  ac- 
quiescence. But  I  must  own  I  think  there  is  no  room  for  this 
plea.  The  defenders  apparently  conceiving  that  it  was  untenable, 
have  entered  no  such  plea  on  record ;  and  if  they  had,  it  does  not 
appear  to  me  that  it  would  have  been  maintained.  The  cat^oiy 
of  cases  in  which  the  plea  of  homologation  is  received  in  our  prac- 
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tiee^  has  of  late  been  gradually  narrowed ;  but  I  can  hardly  c<mi- 
ceive  that  at  any  period  of  our  law,  or  in  any  other  system  where 
the  principles  of  jurisprudence  are  well  understood,  there  would 
have  been  room  for  it  in  such  a  case  as  the  present* 

Homologation  is  a  plea  of  waivery  which  may  in  some  rare  cases 
be  urged  by  one  private  party  against  another,  when  an  indivi. 
dual  by  his  conduct  is  presumed  to  abandon  a  legal  objection  or 
ground  of  challenge  competent  to  him.  But  such  a  plea  can  never 
be  applied  as  between  a  party  and  public  functionaries  dealing 
with  a  legal  right  presented  to  them  for  execution.  It  is  impos- 
sible to  presume  waiver  in  such  a  case.  If  the  right  founded  on 
be  opposed  or  postponed  on  any  ground  by  those  bound  to  give 
it  effect,  it  is  most  excusable  and  l^itimate  for  the  claimant,  in 
order,  perhaps,  to  save  himself  from  much  delay  and  heavy  ex« 
pense,  to  endeavour  to  shew  that  his  case  does  not  fall  within  their 
rules  as  alleged  by  themselves,  but  in  doing  so  he  makes  no  im- 
plied  waiver  or  surrender ;  and  if  a  public  body  ultimately  reject 
bis  right  on  anv  ground,  the  decision  must  be  exposed  to  all  the 
grounds  of  challenge,  competent  to  the  party,  whose  claims  have 
thus  been  disregiUFded.  I  am  not  surprised  therefore^  that  the 
defenders  did  not  put  on  record,  or  seriously  urge  in  argument, 
any  plea  of  homologation  and  acquiescence  in  the  present  case. 

The  pursuers^  case  then,  as  brought  before  us,  being  excluded 
by  no  plea  in  bar,  and  being  set  forth  in  a  summons  and  record 
framed  in  proper  technical  form  to  raise  the  important  questions 
which  have  been  so  anxiously  urged  by  tbe  parties,  it  is  proper 
for  me  now  to  explain  the  grounds  on  which  my  opinion  on  these 
points  rests. 

Fortunately  the  merits  of  this  case,  depend  on  a  state  of  the  facts 
as  to  which  there  is  no  disputo.  It  has  been  shewn  from  the  re- 
cord, that  the  pursuer,  Mr.  Young,  is  at  present  alicentiatoof  the 
Church  of  Scotland  ;-"he  holds  a  presentation  to  the  parish  of 
Auchterarder,  given  by  the  legitimate  patron,  within  the  statutory 

Eeriod  after  the  last  vacancy  ; — the  presbytery  in  form  gave  a  de- 
verance  to  a  certain  nominid  extent  sustaining  the  presentation, 
but  they  never  took  trial  of  his  qualifications ;  they  rejected  Mr. 
Young,  because  the  majority  of  the  heads  of  families  in  com« 
munion  with  the  church  in  the  parish,  signed  a  document  declar*. 
ing  that  they  did  not  consent  to  the  pursuer's  induction. 

Upon  this  state  of  the  facts,  the^rs^  question  which  arises  is, 
Whether  the  presbytery  in  this  proceeding  acted  within  their 
powers,  or  virtually  refused  to  give  effect  to  the  statutory  rights 
of  the  pursuer,  upon  objections  not  recognised  by  law?  The 
second  question  which  depends  on  the  first  being  resolved  in  the 
affirmative,  is  whether  the  pursuers  are  entitled  to  pursue  the  psci 
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sent  action  before  this  court,  to  haTe  these  dvil  rights  judtdaDy 
ascertained  and  determined  ? 

I.  On  the  first  of  these  questions  it  humbly  appears  to  me  that 
the  pursuer'^s  case  is  not  only  supported  by  every  sound  role  of  con- 
struction, applicable  to  the  statutes,  on  which  the  case  depends; 
but  that  it  is  illustrated  and  confirmed  by  all  the  light  which  the 
law  can  derive  from  history,  both  at  the  period  when  the  Reformed 
church  was  established,  and  in  every  succeeding  era  of  its  progress. 

In  the  outset,  it  is  not  unimportant  to  advert  to  the  state  of  the 
ecclesiastical  law  in  Scotland  as  to  patronage,  even  before  the  Re- 
formation. It  appears  that  historians  are  not  agreed  as  to  the  pre- 
cise period  when  patronage  was  first  introduced  into  the  Christian 
church,  either  in  Scotland  or  in  the  other  countries  of  Europe; 
nor  is  it  material  to  enter  into  that  inquiry  in  the  present  case. 
While  the  citations  from  the  canon  law  given  by  Lord  Corehonse 
shew,  that  in  the  primitive  church,  some  pastors  were  chosen  bj 
election  in  a  particular  form,  it  is  equally  certain  that  patronage  vas 
recognised  in  the  Catholic  church  for  many  centuries  prior  to  the 
era  of  our  Reformation.  Accordingly,  the  law  is  thus  laid  down  in 
the  only  authorities  to  which  we  can  refer  for  the  practice  in  Scot- 
land prior  to  the  Reformation.  In  the  Reg.  Majest.  B.  I.  c.  2,  sec 
3,  this  passage  occurs  in  the  trai^lated  copy :— «^  Bot  ane  laick  pa- 
^<  tron  sould  be  ware,  that  quhen  ane  kirk  or  vicarage,  shall  happin 
**  to  vaick,  that  he  present  thereto  ane  worthie  man,  qualified  in 
**  lUeraiurei  life  and  manners  within  four  moneths,  (idler  that  he 
*<  knawes  the  kirk  to  be  vacand)  that  be  the  langer  delay  of  the 
*'  presentation,  he  prejudice  nocht  himselfe.'" 

The  same  doctrine,  nearly  in  the  same  words,  is  repeated  bj 
Balfour,  in  his  Practicks,  which  were  composed  or  collected  m 
1565  or  1566,  and  must  of  course  refer  to  the  law  and  practice, 
as  understood  before  the  Reformation,  and  not  to  any  new  system 
propounded  by  the  Reformers,  which  was  not  then  confirmed  hf 
the  legislature,  and  to  which  Balfour  was  known  to  be  opposed, 
(p.  501.),  <*  Ane  laique  patron,  says  he,  of  ony  kirk  or  benefice 
^<  vaikand,  sould  present  thairto  ane  qualifyU  and  habil  persoan, 
*'  of  sufficient  literature,  honest  in  life,  and  of  gude  maneris, 
'^  within  four  monethis.**'  In  a  subsequent  section  (6.)  the  author 
declares  the  right  to  a  presentation  or  patronage,  to  be  a  question 
cognizable  by  the  king^s  court. 

These  authorities,  and  the  language  in  which  they  are  express- 
ed, appear  to  me  to  be  of  primary  importance,  as  shewing  what 
has  been  the  understood  and  recognised  import  of  the  terms 
♦*  qualified  presentee,*"  from  the  most  ancient  period.  It  related 
solely  to  the  literature,  moral  and  religious  principles,  and  life 
and  conduct  of  the  individual  presented ;  but  at  no  period,  at 
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least  prior  to  the  Reformation,  did  it  imply  any  consent  from  the 
flock  composing  the  cure.  Let  us  next  attend  to  the  manner  in 
which  patronage  was  dealt  with  after  the  Reformation. 

It  is  well  known,  that  in  1560,  when  the  celebration  of  mass 
was  abolished  by  act  of  Parliament,  the  First  Book  of  Discipline 
was  composed  and  published  by  the  able  and  zealous  reformers 
who  took  the  lead  at  that  memorable  era,  with  the  view  of  laying 
down  the  polity  which  they  expected  would  be  sanctioned  for  the 
Kirk  on  its  new  and  reformed  establishment.  In  that  book  it 
was  set  forth  generally,  that  **  it  pertaineth  to  the  people,  and  to 
"  every  several  congregation,  to  elect  their  minister.'^  But  it  is 
admitted  on  all  hands  that  this  book  was  never  sanctioned  by  the 
civil  legislature.  Afterwards,  in  1578,  the  Second  Book  of  Dis- 
cipline was  composed  ;  and  in  like  manner  in  that  work,  among 
the  heads  of  rrformation  which  were  craved,  was  "  The  liberty 
*^  of  the  election  of  persons  called  to  the  ecclesiastical  functions, 
**  and  observed  without  interruption  so  long  as  the  kirk  was  not 
"  corrupted  by  antichrist,  we  desire  to  be  restored  and  retained 
**  within  this  realm,  so  that  none  be  intrusit  upon  any  congrega- 
"  tion  either  by  the  prince  or  any  inferior  person,  toUhout  lawful 
"  election^  and  the  assent  of  the  people,  over  whom  the  person 
*<  is  placed,  as  the  practice  of  the  apostolical  and  primitive  kirk 
*'  and  good  order  craves.''^ 

It  is  quite  plain,  that  if  either  of  these  books  had  in  all  points 
received  the  authority  of  the  Legislature,  there  would  be  an  end  of 
the  present  question.  But  as  they  were  not  adopted,  and  as,  on  the 
contrary,  in  every  statute  passed  after  the  Reformation,  the  rights 
of  lay  patrons  were  carefully  and  expressly  reserved,  the  advance- 
ment of  the  claims  on  the  part  of  the  church,  and  their  rejection 
by  Parliament,  must,  according  to  every  legal  and  rational  prin- 
ciple of  implication,  be  held  to  confirm  the  rights  of  patrons,  as 
enjoyed  ab  anHquOj  without  any  interference  by  the  congrega- 
tions. 

It  is  unnecessary  here  to  quote  the  various  statutes,  both  an- 
cient and  modern,  for  the  protection  and  enforcement  of  patron- 
age, which  have  been  so  often  enlarged  on  in  the  course  of  the 
present  discussion.  It  will  be  recollected  generally,  that  the 
first  acts  which  were  passed  for  the  recognition  of  the  Reformed 
religion  were,  when  the  administration  of  the  government  passed 
into  the  hands  of  the  Regent  Murray,  in  1567-  In  that  year 
the  Confession  of  Faith  was  recorded  in  the  statute  book,  and 
the  7th  statute,  passed  at  the  same  time,  (15679  c.  70'  provided, 
that  "  the  examination  and  admission  of  ministers  within  this 
^*  realm  be  only  in  the  power  of  the  kirk,  now  openlie  and  pub- 
^*  lickly  professed  within  the  samin.  The  presentation  of  laick 
^^  patronages  alwaies  reserved  to  the  jtuti  and  auncient  patranes^ 
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«^  and  that  the  patroun  present  ue  guatyM^exwoiaa  vithiii  mx 
«'  monethii,''  &c. 

As  to  the  subaequeni  clauae  of  thU  act,  declaring,  that  in  case 
of  the  rejection  of  a  qualified  presentee  by  superintendents  of  the 
kirk,  there  should  be  ao  appeal,  I  concur  entirely  with  the  great 
majority  of  your  Lordships,  that  this  applied  only  to  the  trul  of 
the  qualifications  of  presentees  or  candidates  for  license,  and  con- 
ferred no  other  jurisdiction  by  presbyteries  over  patronage.  The 
usage  of  nearly  three  centuries  confirms  this  yiew  of  the  clause  of 
the  statute  now  inferred  to« 

But  next  comes  the  act  1592,  which  has  been  ^»pealed  to  by 
both  parties,  and  is  styled  tiie  great  Charter  of  the  kirk  ;  and 
when  it  was  enacted  by  this  statute  that  the  foresaid  presbyteries 
should  **  be  bound  and  astricted  to  reoeive  and  admit  whatsom- 
*^  ever  quaHfied  minister  is  presented  be  his  majesty  or  laic  pa- 
<*  tron,^  the  chief,  and  indeed  almost  the  sole  inquiry  which 
arises  in  the  present  case  on  the  merits,  is,  If  under  any  aound 
and  legitimate  construction  of  that  law,  it  can  be  held  that  the 
Legislature  of  the  day,  meant  to  reserve  or  bestow  the  slightest 
power  either  in  people  or  oongregation,  to  approve  or  reject  a 
qualified  presentee? 

It  is,  with  deference,  quite  impossible  to  refer  to  such  a  loose 
and  desultory  chronicle,  as  the  published  works  of  Archbishop 
Spottiswood,  and  still  less  to  the  brief  annotations  on  its  margin, 
as  an  authority  ather  to  explain  or  limit  the  application  of  this 
statute*  It  is  enough  generally  to  state,  that  the  calling  of  mi- 
nisters by  the  people,  at  least  Uie  ccmsent  of  the  people  in  their 
nomination,  was  propotmied  prior  to  this  act.  Had  it  been  the 
intention  of  the  legislature  to  concede  it,  they  would  certainly 
have  declared  in  plain  and  express  terms  (as  any  prior  usage  in 
such  matters,  whatever  it  was,  could  have  been  then  only  of  a 
few  years^  duration)  that  presbyteries  would  only  be  bound  *^  to 
**  receive  and  admit  whatsomever  qualified  ministers  were  pre- 
^'  sented  by  the  laick  patrons  with  oon»eni  of  the  cangregatumJ*' 
When  no  such  qualification  was  inserted,  it  would  be  contrary  to 
every  fair  rule  in  the  construction  of  statutes,  to  infer,  that  such 
an  important  innovation  and  restriction  on  ancient  rights  was 
given  by  implication. 

Farther,  when  this  act,  firamed  in  terms  well  known  in  the  most 
ancient  records  of  Scottish  law,  and  to  whidi  only  one  significa- 
tion had  been  ofoed  for  ages,  I  conceive  that  it  would  be  a  vio- 
lation of  every  rule  in  the  interpretation  of  statutes,  which  a  Jui%e 
ought  to  respect,  to  hold  thai  the  term  ^*  qualified^  was  used  in 
thw  statute,  in  any  new  or  undefined  sense,  or  that  it  had  refer- 
ence then  more  than  of  old»  to  any  thing  else  than  the  qualities 
and  aooomplishaftents  of  the  individual  presented.     Hence,  if 
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these  be  nnexoeptioiuible,  the  piceentee^s  legal  right  under  this 
statute,  appears  to  me  to  be  complete  and  insuperable. 

But  the  act  of  1592,  though  repealed  as  to  patronage  for  the 
short  interval  between  1690  and  171^1)  ^ss  in  substance  reviTed 
by  the  British  act  of  1711»  which  speoialij  declared,  Aat  Her 
liqes^,  and  other  persons  having  right  to  patronages,  should  be 
entitled  <<to  present  a  qualified  minister  or  ministers,  to  any 
^  church  or  churches  of  which  they  are  patrons,^  and  whom  die 
pvesbyteries  should  be  bound  and  ohaiged  to  ordain  and  admit, 
&c.  be  Now,  the  import  of  the  terms,  **  qualified  ministers,^ 
in  the  legal  and  statutory  language  of  England,  or  of  Oreat  Bri. 
tmn,  at  die  date  of  this  statute,  was  as  clearly  and  incontestibly 
fixed,  as  it  was  in  the  ancient  language  of  Scotland  Accardin|^ 
ly,  I  should  think  it  altogether  peposterons,  formally  to  quote 
authority  to  shew  the  import  of  the  words  **  qualified  ministers^ 
in  English  legal  phraseology  in  1711*  I  have  no  idea  that  any 
doubt  was  ever  entertained  as  to  them,  either  at  thai  or  at  any 
prior  period* 

While  the  rights  of  patrons  and  presentees  thus  stand  reserved 
and  declared  by  the  most  positive  statutes  of  the  Civil  legislature, 
it  only  remains  to  inquire  on  what  grounds  they  have  been  dis« 
Fogarded  in  the  present  instance  ?  And  in  reference  to  that  ques- 
tion, the  whole  argument  of  those  opposed  to  the  presentee  seems 
to  resolve  into  Hoo  objections ;  Ist,  That  he  was  not  quat^j^dL,  in 
the  sense  which  it  is  said  the  presby  terian  system  of  Church  po^ 
lity  now  requires,  as  he  was  not  acceptable  to  the  people ;  andy 
Sd,  That  as  he  could  not  obtain  the  ecdesiastical  requisite  of  a 
Call,  in  such  terms  as  the  laws  of  the  church  reqube,  they  were 
entitled  to  reject  him,  under  the  powers  given  to  them  by  Statute 
to  collate  and  induct  ministers. 

1st,  As  to  the  first  of  these  grounds,  there  are  in  my  judgment 
no  termini  habiks  for  pleading  it  in  the  present  question.  The 
records  of  presbytery  shew,  that  the  pursuer  was  iiever  taken  on 
trial.  He  was  rejected  before  trial ;  and  therefore  whatever  ques- 
tion may  arise,  if  a  presentee  in  every  respect  qualified  by  his 
piety,  literature,  and  attainments,  shall  be  rejected  as  disquali- 
ned,  because  he  is  not  acceptable  to  the  people,  unquesrionably 
the  case  does  not  here  arise.  If  it  did,  I  should  clearly  pro* 
nounoe  it  contrary  to  the  bcna  fiit  sense  and  intention  both  of 
the  act  1692  and  I7II9  and  I  a^d,  that  no  such  expedient  for 
evading  the  statutory  rights  of  patrons  and  presentees  appears  to 
have  been  generally  acted  on  even  in  times  when  the  most  root- 
ed hostility  to  patronage  was  openly  avowed.  If  it  had,  the 
Church  courts  could  always  have  given  the  people  the  remedy 
they  desired.  But  hitherto  the  clergy  had  too  much  regard  for 
their  honour  and  their  oaths  of  ofiice,  to  rejea  as  m  unqualified^ 
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any  man  of  unUemiBhed  Ufb»  and  unquestionable  attainments  in 
literature  and  theology,  because  he  might  be  open  to  a  different 
ground  of  objection  by  not  being  acceptable  to  the  people.  How- 
ever  desirable  it  may  be  thought  by  some,  that  only  those  minis- 
ters, who  are  agreeable  to  congregations,  should  be  settled  in  any 
benefice,  any  objection  founded  on  an  opposite  view,  is  utterly  un- 
tenable so  long  as  the  present  statutory  law  stands  as  it  does. 
Neither  can  I  admit  that  this  is  a  point  merdy  of  Church  law.  It 
must  be  regulated  entirely  by  the  l^al  construction  of  the  ci^il 
statutes  of  1592  and  I7II9  which  this  Court  alone  is  entitled  to 
interpret ;  and  I  have  already  fully  explained  the  grounds  qb 
which  it  humbly  appears  to  me,  that  only  one  construction  can 
be  put  either  in  legal  or  in  popular  language,  on  the  nature  of 
the  *<  quaUfications"^  required  under  these  acts. 

2d,  But  the  other  ground  on  which  the  proceeding  of  the  pres- 
bytery in  rejecting  the  pursuer  as  presentee,  is  defended,  seems 
to  be  that  which  is  most  confidently  relied  on  by  the  defenders. 
It  is  said,  that  all  the  ancient  laws  relating  to  the  rights  of  pa- 
trons here  were  respected,  that  the  presentation  was  received  by 
the  presbytery,  in  the  first  instance,  and  that  it  was  sfistained; 
but  that  the  presentee  was  rejected,  because  he  could  not  get  a 
sufficient  CaU  as  a  necessary  step  in  ecclesiastical  procedure  to- 
wards induction.  The  Call,  it  is  said,  was  validly  and  corape^ 
tentlv  regulated  by  the  law  of  the  General  Assembly  of  1834; 
and  if  so,  this  Court  is  not  entitled  to  sanction  any  plea  founded 
against  any  inferior  Church  court  or  judicature  who  acted  upon  it 

I  am  sorry  that,  upon  the  best  consideration  which  I  can  give 
this  case,  and  on  the  most  careful  research  into  the  authorities 
applicable  to  it,  I  cannot  bring  myself  to  assent  to  any  part  of 
the  reasoning  on  which  the  preceding  plea  is  founded. 

In  the  first  place,  it  humbly  appears  to  me  to  be  almost  too  ludi- 
crous for  serious  remark  to  set  forth  here,  that  the  presentation  was 
9U8iained  by  the  presbytery  here  to  any  effect.  It  was,  indeed, 
nominally  sustained  by  an  int^locutor  of  the  presbytery ;  but 
nothing  available  to  the  presentee  followed  on  that  step.  In- 
stead of  taking  trial  of  the  qualifications  of  the  presentee  in  terms 
of  the  statutes,  the  presbytery,  on  the  dissent  and  objecrtion  of 
certain  parties  without  cause  anet  toithout  iitk^  positively  dedihed 
to  take  any  trial  of  the  pursuer's  qualifications,  and  forthwith  re- 
jected  the  presentation.  In  taking  this  course,  it  humbly  ap- 
pears  to  me,  that  the  presbytery  acted  in  direct  opposition  to  the 
civil  law  of  the  country  as  it  at  present  stands  in  our  statute- 
book. 

In  the  next  placC)  I  cannot  admit  that  the  Church  courts  were 
justified  by  any  law  which  is  binding  on  this  Court  in  making  the 
fate  of  the  pursuers'  presentation  depend  on  what  is  termed  the 
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Call  in  any  fonn  ;  and  still  less  so  on  the  fonn  of  call  which  the 
presbytery  required  in  the  present  instance. 

With  regard  to  CallSf  although  some  little  obscurity  attends 
their  history,  still  their  origin  as  I  conceive,  may  be  traced  with  an 
approximation  to  accuracy  su£Bcient  for  the  present  discussion, 
and  I  concur  generally  in  the  statement  on  this  subject,  so  well 
given  by  Lord  Mackenzie.  There  was  certainly  no  such  pro- 
ceeding as  CaUs  prior  to  the  induction  of  ministers  in  the  Catho- 
lic church,  at  least  in  the  later  period  of  its  history.  But  when 
the  Reformation  took  place,  the  early  reformers  were  desir« 
ouB  to  make  all  nominations  to  the  ministry,  by  open  election  or 
calls.  Hence,  in  the  First  Book  of  Discipline,  the  vocation  of  a 
minister  is  said  to  consist  in  ekf^ion,  examination,  and  induction  ; 
and  the  form  of  a  call  given  by  ecclesiastical  writers,  and  indeed 
that  in  ordinary  use  at  the  present  day,  is  just  an  Instrument  of 
nomination  and  Election.  It  makes  no  reference  to  the  presen- 
tation of  the  patron ;  for  it  was  introduced  at  a  time,  and  by  par- 
ties who  disavowed  patronage.  The  Vocation,  call,  or  election, 
was  introduced,  when  the  Catholic  religion  was  first  overthrown, 
and  when  the  reformers  intended  to  seise  the  patronage  for  the 
people,  if  they  could  obtain  it.  Accordingly,  in  the  troubled  period 
which  succeeded  the  reformation,  ie.  between  1,560  and  1567,  &i>d 
1592,  there  were  many  instances  of  these  Calls,  under  which  mi- 
nisters were  elected,  and  even  settled,  without  any  presentation 
at  all  from  the  legal  patrons.  Examples  of  these  were  given  by 
Dr.  Lee  in  the  appendix  to  his  evidence  before  the  House  of 
Commons  in  1834 ;  and  it  is  sufficient  here  to  refer  to  them. 

But  when  the  rights  of  Patrons  came  to  be  finally  and  autho* 
ritatively  recognised  in  1592,  the  form  of  a  call  by  the  people,  as 
devised  in  the  first  years  of  the  Reformation,  was  superfluous. 
Their  consent  was  not  required  by  the  statute ;  and  if  any  pre- 
sentees were  objectionable  as  for  cause,  there  was  sufiicient  op- 
portunity to  take  that  course  when  the  Edict  was  served,  which 
nas  been  the  form  established  from  a  very  early  period,  of  calling 
upon  the  flock,  to  obiect  if  they  have  any  special  cause.  Accord- 
ingly, it  is  believed  that  Edicts  have  been  served  for  this  purpose, 
prior  to  induction,  iff  all  countries  where  any  form  of  Christian 
faith,  Protestant  or  Catholic,  is  professed. 

If,  however,  the  Election  or  Call  of  ministers  by  the  people  was 
superseded,  and  in  fact  virtually  excluded  by  the  act  of  1592, 
which  in  other  enactments  conferred  great  privileges  on  the  Kirk, 
it  would  not  afiect  the  present  question,  even  if  it  could  be  shewn 
that  the  Chureh  courts  had  of  their  own  authority  introduced  or 
kept  up  forms  to  interfere  with,  and  obstruct  the  law  of  patron- 
age after  it  was  authoritatively  established  by  the  civil  legislature. 
The  kirk  could  not  take  the  rights  conferred  on  them  by  this 
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Statute  and  object  to  the  vestraiats.  They  could  not  at  ante 
adopt  and  reject  the  same  law«  Thej  could  not  claim  the  bene6t 
of  the  Statute*  in  so  far  as  it  was  favourable  to  tb«in,  and  deny 
its  authority,  in  so  far  as  it  limited  their  daims. 

Nevertheless,  the  ecclesiastical  records  certainly  nflmd  aone 
evidence  to  shew,  that  from  ignorance,  fidse  leal,  or  an  nmbitioiis 
spirit,  cherished  by  the  weakness  of  the  civil  govemment  in  on* 
settled  times,  the  Kirk  did  form  a  plan,  very  early  after  1592,  to 
defeat  the  righta  of  patrons  in  the  fiice  of  the  law*  With  tUi 
view  the  General  Assembly,  without  any  sanction  ftom  the  Ciril 
legislature,  set  to  work  of  their  own  authority,  to  pass  die  act  sf 
Assembly  of  1596,  which  has  been  repeatedly  alluded  to  by  year 
Lordships.  That  act  was  expressed  in  these  terms,  ^*  Beeaose 
**  many  are  thrust  in  forceaUy  in  the  ministrie  upon  congiegm- 
*«  tions  by  presentation^  who  manifest  after,  diat  they  wero  net 
«^  called  by  6od,  it  would  be  provided,  that  none  seek  pfeaents- 
^'  tion  to  benefices,  woUhout  ike  advice  of  the  preebyteHej  within 
^'  the  bounds  where  the  benefice  Iveth ;  and  if  any  do  the  cod- 
«'  trair,  that  they  be  repelled  as  ret  amhiiua.'^ 

This  was  an  act  by  which  the  Kirk  attempted  at  their  <3mn 
hand,  and  in  violation  of  the  civil  statute,  to  transfer  a  part  ef 
the  right  of  patronage  to  dieir  own  body.  The  consent  a(  the 
presbytery  was  made  neeessaiy,  before  a  ptesentataon,  eyen  to  s 
qualified  party,  was  efibctual.  It  is  evident,  that  nothing  bat  the 
rudest  conceptions  of  law  could  ever  lead  any  parties  to  snppoie 
that  the  Ecclesiastical  body  alone  could  carry  such  a  law  intoeffiect 
It  was  a  mere  proteetaiio  oanira  legem  by  the  kirk  in  a  vebellioiif 
year,  intended  to  shew  that  Aey  did  not  acquiesce  in  patronage 
to  any  extent  It  was  in  feet  the  same  sort  of  pnteeiatto  whieb 
the  General  Assembly  exhibit  in  another  part  of  their  proceed- 
ings each  year  at  the  present  day.  Though  they  are  authorisedi 
by  their  Sutute  of  foundation  to  hold  General  Assembliea,  pro- 
vided the  king's  commisrioners  be  present  before  the  diseolviiqr 
thereof,  and  name  the  time  and  place  when  the  next  GeneM 
Assembly  is  to  be  holden,  the  Kirk  decline  to  recogniae  that 
statutory  provision,  but  they  invariably  go  through  a  form  of 
dissolution  of  their  own,  and  nominaUy  fix  their  own  time  of 
meeting,  coincident,  no  doubt,  with  the  day  fixed  by  the  H^ 
Commissioner.  But  it  is  not  supposed  that  any  lawyer  would 
contend,  that  the  petensions  of  the  Assembly  on  this  point,  couM 
enable  them  to  hold  a  meeting  of  their  own  authority,  at  a  diffe- 
rent time  or  place  from  that  authorised  by  the  statute,  and  st 
which  any  proceedings  would  be  binding  on  the  li^et,  or  notice* 
able  in  the  civil  courts.  Suoh  meetings,  for  aught  that  I  know, 
might  be  consiitent  with  what  are  cal^  the  laws  of  the  Church, 
or  with  some  of  the  mnltifarioua  resolutions  passed  by  the  Gene- 
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ral  AMembly  during  the  time  of  the  Commonwealth,  or  the 
struggles  of  the  Covenant ;  but  they  would  have  no  efPect  in  a 
Civil  court,  if  they  were  shewn  to  be  inconsistent  with  the  civil 
statutes,  under  which  alone  the  kirk  was  erected  into  a  separate 
establishment  in  the  State. 

But  to  return  to  Calls,  in  so  far  as  I  can  form  an  opinion  as  to 
the  laws  and  usages  of  the  church,  I  think  it  has  been  made  out 
to  demonstration  by  several  of  your  Lordships,  that  during  the 
very  troubled  period  between  the  Reformation  and  the  Revolu- 
tion, there  was  no  such  Call  ever  in  force  as  is  assumed  in  the 
argument  of  the  defenders:  The  people  never,  even  in  the  biglK 
est  ascendancy  of  presbytery,  had  any  right  to  object  without 
cause*  No  doubt  there  was  the  famous  resolution  of  the  Oeneral 
Assembly  in  1638,  when  the  country  was  on  the  eve  of  rebel- 
lion, that  ^^  na  person  be  intruded  into  any  office  ol  the  kiiic  con- 
^<  trary  to  the  will  of  the  congregation,  to  which  they  are  appoint- 
<^  ed*^  But  even  that  regidation  is  to  be  taken  sub  modo.  It 
was  expl^ned  when  the  Directory  of  1649  was  framed  and  pro- 
mulgated, and  what  has  been  called  the  principle  of  non-intru- 
sion, only  received  effect  to  this  estent,  that  the  Elders  had  right 
to  propose  a  person  to  the  congregation ;  and  if  the  migor  part  of 
that  body  dissented  from  his  nomination,  then  the  presbytery  of 
the  bounds  were  to  cognosce  and  determine  whether  or  not  the 
dissent  was  grounded  on  causeless  pr^fudiccy  and  if  it  was  not, 
they  were  to  proceed  to  a  new  election ;  but  of  course  if  it  was, 
they  would  proceed  with  the  settlement.  Without  enlarging  on* 
a  to{»c  already  exhausted  by  many  of  your  Lordships,  that  ap- 
pears to  me  to  be  the  very  reverse  of  a  rejection  without  cause. 

At  the  sametime  I  concur  with  several  of  your  Lordships  in 
thinking  that  all  research  into  the  church  law  as  to  calls,  and 
all  controversy  respecting  them,  is  in  a  great  measure  superseded 
by  the  act  1^0,  cap.  23,  concerning  patronages.  Here  we  have 
recorded  in  the  most  authentic  form  the  ecclesiastical  law  and 
course  of  procedure  as  to  Calls.  This  Statute  has  been  generally 
talked  of  as  an  act  abolishing  patronage,  but  it  was  not  truly  so. 
It  was  an  act  whereby  the  heritors  and  elders  of  each  parish  as 
constituting  a  sort  of  corporatiim  qtioad  hoc^  were  authorized  when 
vacancies  occurred  to  propose  ajperson  to  the  whole  congregation 
to  be  either  approven  or  disapproven  of  by  them.  Now  the  fr^ 
mers  oi  that  act,  never  proposed  that  the  congregation  should  be 
allowed  to  disapprove  without  causcy  because  they  saw  that  would 
just  in  other  words  have  been  giving  them  the  election,  but  the 
statute  enacted,  ^<  If  they  disapprove,  that  the  disapprovers  give 
'^  in  their  re€isons  to  the  effect  the  affair  may  be  cognosced  upon 
'^  by  the  presbytery  of  the  bounds,  at  whose  judgment  and  by 
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*^  whose  determiiiAtion  the  calling  and  entry  of  a  particolar  mis' 
*^  ister  is  to  be  ordered  and  concluded.*" 

Here  then  is  evidence  not  to  be  controverted,  on  the  face  of  the 
statute  book,  that  no  such  privilege  as  a  dissent  without  cause  was 
either  claimed  for,  or  conferred  on  the  congregation  at  the  time  of 
the  Revolution  ;  so  that  in  fact  the  historical  deduction  therefrom 
is  complete,  that  no  such  right  existed  in  the  people  from  the  es* 
tablishment  of  presbytery  down  to  the  passing  of  the  act  1690, 

But  the  subsequent  act  in  the  statute  book  (17n»c.  12,)  con- 
cerning patronages,  as  contrasted  with  the  act  1690,  humbly  appears 
to  me,  and  I  believe  the  same  remark  has  been  already  made  by 
some  of  your  Lordships,  to  be  quite  decisive  as  to  the  absolute  ex- 
tinction of  Calls.  The  act  1690  had  authorixed  and  established  a 
Call  of  a  very  peculiar  natiire,and  of  a  comparatively  limited  extent 
The  congregation  were  called  on  to  disapprove  and  to  give  in 
their  reasons  to  the  presbytery ;  but  even  that  way  of  catling 
ininistersy  to  use  the  very  words  of  the  act,  was  found  to  occasion 
great  beats  and  divisions,  and  therefore  the  act  1690  was  repealed 
and  made  void,  and  it  was  provided  that  in  all  time  coming,  the 
right  of  all  and  every  patron  to  the  presentation  of  ministers  to 
Churches  and  benefices,  and  the  disposing  of  vacant  stipends  for 
pious  uses  within  the  parish,  be  restored,  settled,  and  confirmed 
to  them,  the  aforesaid  acts  or  any  other  act,  statute,  or  custom 
to  the  contrary^  in  anywise  notwithstanding  ;  and  the  clause  goes 
on  to  provide^  that  *^the  presbytery  of  the  respective  bounds  shall 
<^  and  is  hereby  obliged  to  receive  and  €idmii  in  the  8an>e  manner, 
*<  such  qualified  person  or  persons,  minister,  or  ministers,  as  shall 
*^  be  presented  by  their  respective  patrons,  as  the  persons  or  min- 
^*  isters, presented  before  the  making  of  this  act,ought  to  have  been 
*«  admitted.'' 

Now  this  statute  directly  abolished  the  only  Call  which  the 
Kirk  had  any  right  to  enforce,  prior  to  its  date.  On  this  subject 
I  think  it  of  the  utmost  importance  that  we  should  understand 
clearly  what  was  the  procedure  under  the  act  1690.  When, 
therefore,  that  statute  was  in  force,  and  when  a  minister  had  been 
nominated  by  heritors  and  elders  to  the  congregation,  and  when 
the  latter  had  concurred  in  a  call  to  the  nominee,  the  presentment 
of  that  individual  to  the  presbytery  was  complete.  No  farther 
reference  was  made  by  the  presbytery  to  the  Congregation  respect- 
ing the  settlement  of  the  minister,  unless  perhaps,  that  on 
serving  the  Edict,  any  person  might  even  then  object  as  for 
cause.  Such  having  been  the  procedure  under  the  act  1690, — the 
plain  and  obvious  effect  of  the  act  I7I I9  was  to  abolish  every  form 
of  Call.  The  ancient  patron  was  substituted  in  place  of  the  heri- 
tors and  elders ;  the  form  of  proposing  to  the  Congregation,  ests- 
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blished  by  1690  was,  along  with  the  whole  of  that  act,  repealed  ; 
and  it  was  enacted  that  the  presbytery  should  be  bound  and 
obliged  to  receive  and  admit  such  qualified  person  as  should  be 
presented,  ^^  as  the  persons  or  ministers  presented  before  the 
*^  passing  of  this  act,  ought  to  have  been  admitted.'" 

Thus  a  presentee  of  the  patron  was  placed  on  the  exact  foot- 
ing of  the  presentee  of  the  heritors,  elders,  and  congregation, 
before  the  making  of  the  act.  A  person  under  the  act  of  1690 
was  presented  to  the  presbytery,  by  nomination  and  call.  Under 
the  act  of  I7II  he  was  presented  by  deed  of  the  patron.  The 
latter  statute  declared  the  presbytery  bound  and  obliged  to  pro- 
ceed with  the  admission  of  the  patron's  presentee,  as  they  would 
liaTe  proceeded  with  a  presentee  whose  nomination  was  complete 
under  the  previous  statute ;  and  as  no  form  of  call  was  thereafter 
resorted  to  under  the  preceding  law,  it  was  utterly  incompetent 
under  the  new. 

With  the  greatest  deference,  the  view  of  the  provision  of  the 
act  I7II9  taken  by  some  of.your  Lordships  who  have  last  spoken, 
seems  to  me  liable  to  the  greatest  question.  When  it  is  provided 
by  the  act  of  I7II9  that  the  ministers  afterwards  presented  by 
the  patron  shall  be  received  and  admitted  as  ministers  presented 
before  the  making  of  this  act  ought  to  have  been  admitted,  it 
would,  as  I  conceive,  be  contrary  to  the  plainest  construction  of 
that  act,,  to  hold  that  the  patrons  just  came  in  room  of  the  heri- 
tors and  elders,  and  that  the  minister  was  still  to  be  proposed  to 
the  congregation.     Instead  of  remedybg,  that  would  just  have 

Eerpetuated,  the  way  of  calling  ministers,  which  had  created  the 
eats  and  animosities  that  the  statute  was  intended  m  future  to 
put  an  end  to.  The  heats  and  animosities  did  not  arise,  and  are 
not  alleged  to  have  arisen,  between  heritors  and  elders,  but  in  the 
mode  of  calling  the  minister  before  the  congregation, — a  practice 
tben  expressly  repealed. 

This,  however,  being  the  positive  enactment  of  the  statute  of 
1711,-— of  a  British  statute  which  never  goes  into  desuetude,  and 
which  is  in  daily  observance,  it  would  be  very  extraordinary  indeed 
if  the  Church  courts  could  of  their  own  authority,  make  any  regu- 
lation directly  to  repeal,  or  in  any  material  respect  to  abridge  the 
civil  rights  expressly  given  to  parties  by  that  statute*  No  doubt 
the  church  courts,  following  the  course  of  their  predecessors  of 
old,  still  kept  up  the  form  of  Calls  as  a  protestation  against  the 
civil  law,  which  they  were  unwilling  to  recognise  and  obey  ;  but 
though  the  people  of  Scotland  were  most  naturally  and  justly  in- 
censed at  the  manner  in  which  even  the  limited  right  of  control 
enjoyed  by  them  in  the  examination  of  ministers  was  taken  away 
by  the  act  of  I7H,  it  was  never  in  any  one  instance  seriously 
maintained  in  the  Civil  court,  that  the  right  of  patronage  could  be 
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restrained,  either  by  the  old  form  of  call,  which  was  expressly 
repealed  by  the  last  act,  or  by  any  new  form  of  call  which  the 
church  might  attempt  to  introdace  in  the  face  of  the  statute. 

At  the  same  time,  the  fact  can  admit  of  no  dispute,  that  some 
examples  are  to  be  found  in  the  records  of  our  provincial  presby- 
teries and  synods,  esnecially  after  the  re-establishment  of  patron* 
age  in  I7II9  in  which  presentations  were  rejected  because  a  hma 
Jtde  call  was  not  produ<^  from  a  greater  or  less  proportion  of  the 
congregation.  This  was  well  explained  by  Lord  Medwyn.  In 
the  very  critical  political  state  of  the  country  after  1711«  wboi 
the  two  rebellions  of  I7I6  and  1745  broke  out  in  Scotland,  pa- 
trons were  indisposed,  and  often  found  it  difficult  to  carry  their 
civil  rights  into  effect  If  that  consideration,  however,  shewed 
any  thing,  it  would  rather  go  to  prove,  that  the  whole  act  of  I7H 
was  for  a  time  disregarded  and  disobeyed  in  Scotland,  and  not 
that  calls  were  held  to  be  compatible  with  its  subsistence.  The 
very  history  of  the  grievous  complaints  made,  and  of  the  bold  and 
incessant  struggles  maintained  by  the  Kirk  and  her  sons  against 
patronage,  for  many  years  after  I7II9  &11  appear  to  me  to  be  so 
many  decisive  proofs,  that  the  whole  community  in  Scotland,  lay 
and  ecclesiastical,  held,  that  they  bad  no  legitimate  and  recog- 
nised power  to  restrain  the  right  of  patronage  by  the  exaction  ol 
Calls. 

If  the  kirk  had  power  in  their  own  hand,  to  make  the  con- 
sent or  call  of  a  majority  of  the  congregation  sufficient  to  control 
the  exercise  of  patronage,  could  it  ever  have  been  a  grievance 
which  would  have  pressed  heavily  on  the  people  ?  Would  tb^ 
not  constantly  have  had  redress  m  their  own  hands  ?  If  a  pre- 
sentation by  lay  patrons  required  the  sanction  of  a  Call,  patronage 
could  never  have  been  greatly  abused^  as  the  preamble  of  the  act 
1690  sets  forth.  On  the  other  hand,  the  people  of  Scotland 
could  never  have  suffered  any  injury  from  the  restoration  of  pa- 
tronage, by  the  subsequent  statute  of  I7II9  if  the  church  had  a 
legal  power  to  require  a  Call  in  favour  of  presentees,  by  a  majority 
of  the  congregation. 

But  instead  of  taking  any  such  view  of  the  law,  it  is  only  ne- 
cessary to  look  back  to  any  chronicle  of  the  times,  as  well  as  to 
the  records  of  the  kirk  itself,  to  observe  in  what  manner  they 
understood  the  act  of  1711*  They  not  only  sent  a  deputation  of 
their  most  eminent  divines  to  London,  to  oppose  the  act,  but 
nearly  the  whole  presbyteries,  from  Domock  to  Dumfries,  raised 
their  voice  against  the  law.  These  facts  were  so  frilly  brought 
out  by  Lord  Med?ryn,  that  it  would  be  improper  for  me  to  en- 
large on  them  ;  but  the  inference  deducible  from  them  humbly 
appears  to  me  to  be  irresistable.  Accordingly,  Mr.  Dunlop,  in 
his  Treatise  on  Patronage,  published  before  the  present  question 
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arose,  gave  the  following  striking  picture  of  the  state  of  the  prac- 
tice as  to  Calls  in  our  own  time.  **  The  presbytery,^  says  be, 
^'  hold  the  Call  to  be  sufficient,  however  few  signatures  may  be 
*'^  attached  to  it ;  and  indeed,  on  the  principles  at  present  held  on 
•  /^  the  subject,  the  total  absence  of  any  signatures^  or  of  any  sub- 
^^  stitute  for  such,  would  scarcely  seem  a  sufficient  gi'ound  for  not 
^^  proceeding  with  the  settlement,  since  the  moderating  in  a  call 
>^  is  said  to  be  considered  as  merely  affording  the  people  an  op- 
*•  portunity  of  encouraging  the  labours  of  their  future  minister, 
^^  by  addressing  to  him  this  invitation.^  It  is  obvious,  that  while 
the  mere  empty  form  of  a  Call  was  gone  through  in  this  fashion, 
no  patron  was  interested  in  objecting  to  it ;  and  therefore  if  the 
continuance  of  such  an  usage  for  two  centuries,  could  be  esta- 
blished, I  should  hold  it  quite  immaterial  in  the  present  inquiry. 

It  now  remains  to  inquire  under  this  bead,  on  what  ground  it 
was,  that  under  the  settled  and  acknowledged  state  of  the  law, 
both  civil  and  ecclesiastical,  as  now  exhibited,  the  pursuer^s  pre- 
sentation was  rejected  willioui  trials  and  without  cause^  in  1834  ^ 

Had  this  rejection  proceeded  from  any  presbytery  in  Scotland, 
at  their  own  hand,  and  on  their  own  motive  alone,  at  any  time 
between  I7I2  and  1834;  and  had  the  presentee  appealed  to  the 
civil  court,  it  humbly  appears  to  me  that  the  court  would  not 
bave  hesitated  to  declare  the  illegality  of  the  rejection,  and  to 
bave  followed  the  declaration  with  interdict,  retention  of  the  va- 
cant stipend,  and  possibly  by  damages  in  case  of  a  continued  and 
wilful  disregard  of  the  law,  adequate  to  the  injury  of  the  party. 

But  the  presbytery  have  here  pleaded  in  defence,  the  order  of 
a  Supreme  court  They  say  that  by  the  interim  act  of  1834, 
they  were  bound  to  revive  the  call  in  a  very  different,  and  far 
more  stringent  form,  than  had  been  known  in  Scotland,  either 
since  I7II)  or  at  any  prior  period;  and  they  plead  this  act  as 
justifying  their  rejection  of  the  presentee  in  this  case  without 
trial. 

This,  of  course,  brings  what  has  been  called  the  Veto  act  of 
the  General  Assembly  directly  and  unavoidably  before  us.  It  is 
pleaded  in  justification  of  what  the  pursuers  set  forth  in  the  libel 
as  an  illegal  proceeding.  If,  therefore,  the  act  of  Assembly  of 
1834  be  legal  and  within  the  powers  of  the  Assembly,  the  de- 
fenders are  entitled  to  have  their  plea  sustained.  If  it  be  not, 
then  a  defence  founded  on  an  incompetent  and  unlawful  mandate 
of  superiors,  can  never  protect  the  defenders,  at  least  to  the  limit- 
ed effect  to  which  the  judgment  is  at  present  asked. 

Before  saying  one  word,  however,  as  to  the  late  law  of  the 
church,  I  must  be  excused  for  earnestly  entreating  that  in  any 
remark  which  I  may  offer  upon  it,  I  may  not  be  misunderstood. 
Knowing  that  this  law  had  the  warm  support  of  my  learned  bro- 
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ther  near  me,  (Lord  Moncrieff)  as  «  member  of  the  Assembly,  it 
vould  ill  become  me  either  to  speak  slightingly  of  its  provisions, 
or  even  to  express,  with  any  confidence,  an  opinion  against  a 
measure  which  has  had  his  high  sanction.  I  wish,  tberefbre,  in 
all  sincerity,  and  in  the  strongest  terms  which  words  can  convey, 
to  express  any  perfect  conviction  that  this  law  received  the  sap- 
port  of  my  learned  friend  from  an  ardent  attachment  to  that 
church  and  its  faith,  of  which  he  and  his  iUustrious  father  have 
lonff  been  the  most  powerful  champions,  and  from  an  anxious 
wish  to  preserve  as  much  of  the  just  rights  of  patrons  as  he 
thought  could  be  retained,  amidst  the  various  attacks,  to  which  he 
then  conceived  them  to  be  exposed.  But  my  learned  friend 
stated,  with  the  candour  whicn  all  who  know  him  expected, 
that  in  supporting  the  new  regulation  as  a  member  of  the  church 
court,  he  reserved  full  liberty  to  himself  as  a  Judge,  if  it 
were  ever  questioned,  to  consider  the  objections  in  point  of  law 
which  might  be  urged  against  it ;  and  I  am  well  assured  that  he 
will  readily  concede  to  others,  the  same  freedom  which  he  reserved 
to  himself;  and  under  this  persuasion  I  am  relieved  from  anj 
embarrassment  in  entering  on  the  consideration  of  the  l^al 
merits,  of  the  regulation  in  question. 

The  objection  then  which  appears  to  me  as  insurmountable  to 
the  Veto  act,  is,  that  it  was  a  direct  encroachment  on,  if  not  an 
entire  annihilation  of  the  civil  rights  of  the  patron,  as  constituted 
by  statute.  It  virtually  attached  a  condition  to  the  operation  of 
presentations,  which  the  statute  not  only  <tid  not  authorise,  but 
which  the  civil  statute  excluded,  by  the  repeal  of  the  former  law; 
and  hence  the  Act  of  Assembly  humbly  appears  to  me,  have  been 
a  manifest  excess  of  power  on  the  part  of  the  Kirk. 

According  to  my  view  of  this  case,  it  does  not  require  any 
long  or  laboured  commentary  to  illustrate  this  proposition.  The 
Civil  statutes  have  enacted  in  the  most  express  terms,  that  the 
presbytery  shall  be  bound  to  receive  and  admit  any  qualified  per^ 
son  who  is  presented  by  the  patron ;  the  kirk  enact  in  substance 
that  no  presentee  shall  be  received  who  has  a  presentation,  to  which 
a  certain  class  of  third  parties  (viz.  the  larger  part  of  the  heads 
of  families  in  the  parish,)  shall  object.  Is  it  not  self-evident  on 
the  mere  statement  of  the  case,  that  the  one  law  is  an  entire 
abrogation  of  the  other  ? 

This  would  have  been  sufficiently  manifest  had  the  presbytery 
provided  in  express  words  that  they  would  not  receive  the  pre- 
sentation of  any  patron,  unless  it  was  laid  on  their  table  accom- 
panied by  the  consent  of  other  specified  parties  not  authorized  by 
the  civil  statutes  ;  but  the  Act  of  Assembly  effects  the  same  ob- 
ject, when  it  provided,  that  after  presentations  were  laid  before 
th^m,  it  should  be  competent  to  presbyteries  to  receive  objections 
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^khout  cause,  from  a  msgority  of  heads  of  families,  and  upon 
«ttch  otgections  to  decline  to  receive  and  admit  the  presentees. 

The  incompetency  of  this  law,  is  the  more  striking,  as  it  gives  a 
part  of  the  congregation  of  each  parish  in  Scotland  a  larger  and 
far  more  wide  and  irresponsible  control  over  the  nomination  of 
ministers,  than  was  conferred  on  them  by  the  act  of  Parliament 
in  1690,  and  repealed  by  the  act  of  1711*  In  1690  the  congrega- 
tions, when  a  presentation  was  exhibited  to  them,  were,  no  dpubt, 
allowed  to  object,  but  only  on  <;ause  shewn ;  and  they'  were 
obliged  to  state  their  reasens  of  disapprobation  to  the  presbytery. 
Sy  1711  that  privilege  conferred  on  congregations  was  expressly 
repealed  and  taken  away.  But  the  act  of  Assembly  in  1834,  o£ 
its  own  authority,  restores  to  heads  of  families  a  larger  and  more 
irresponsible  power;  and  their  simple  dissent  without  reason  as- 
signed, is  sufficient  to  quash  the  presentation. 

It  humbly  appears  to  me,  that  this  was  a  direct  and  unprece- 
dented interference  by  the  church,  with  a  right  specifically  se- 
cured by  statutes  of  the  Civil  legislature  ;  and  if  sanctioned  by 
courts  of  law,  it  might  give  rise  to  encroachments  in  other  in- 
stances, the  extent  and  consequences  of  which  no  one  can  fore- 
see. Indeed,  I  am  unable  to  resist  the  conclusion,  that  it  falls 
precisely  within  the  rule,  admitted  by  the  defenders  themselves  in 
argument,  to  constitute  the  liability  of  the  defenders.  It  was 
both  ultra  vires  of  the  church  courts,  and  was  a  direct  and  not  an 
incidental  or  collateral  encroachment  on  the  civil  rights  of  the 
patrons. 

The  defenders  no  doubt  deny  this  conclusion,  and  their  whole 
case  is  based  on  this  assumption — that  the  Call  is  a  part  of  an 
ecclesiastical  process, — that  it  is  one  of  the  regular  steps  towards 
induction ;  and  so  may  be  settled,  altered,  and  modified  as  the 
Supreme  ecclesiastical  assembly  may  think  fit,  without  any  com- 
petent appeal  to  the  civil  court 

But  I  do  not  conceive  that  this  plea  is  either  relevant  in  itself, 
or  well  founded  in  fact. 

In  the  first  place,  even  if  the  Call  were  solely  an  ecclesiastical 
proceeding,  I  should  not  hold,  that  it  could  competently  or  fairly 
be  enforced  to  the  effect  of  enabling  them  to  evade  the  express 
conditions  of  the  Statute,  under  which  the  present  system  of 
church  government  itself  was  established.  The  Kirk  could  not, 
any  more  than  a  private  party,  do  that  per  ambages^  and  under 
the  disguise  of  an  ecclesiastical  regulation,  which  they  could  not 
do  directly  in  their  deliberative  or  administrative  capacity.  The 
adage  plus  valet  quod  axfitur  quam  quod  simulate  concipitur, 
must  apply  to  public  bodies  as  well  as  to  individuals,  in  order  to 
protect  statutory  rights  from  violation  ;  and  therefore,  when  the 
patron's  right  is  attempted  to  be  rescinded  or  restricted  by  a  new 
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eccleffliwtical  law  restoring  CaUs,  the  act  is  not  the  less  incompe- 
tent or  unlawful,  because  the  encroachment  is  accoinpliahed,  fay 
means  of  a  new  rule  introduced  into  an  ecclesiastical  proceaa. 

The  contrary  doctrine  would  lead  to  this,  that  the  Kirk  migfat, 
on  the  day  after  the  act  1711  passed,  have  enacted,  thai  the  sort 
of  Call  proposed  in  the  First  Book  of  Discipline  should  be  renew- 
ed  and  enforced.  The  colour  given  to  such  an  invasion  of  right, 
by  <^iinff  it  an  ecclesiastical  process,  could  never,  it  is  auppoeed, 
have  mtBied  any  court  of  justice. 

Neither  does  it  appear  any  sound  answer  to  the  objection  now 
urged,  to  say,  that  a  patron'^s  right  may  often  be  encroached  on 
by  regulations  of  the  enurch  courts  which  will  affect  the  rights  of 
patrons,  and  narrow  their  choice  of  presentees ;— -as  exemplified  m 
the  case  of  pluralities  restrained  and  prohibited  by  the  church ; 
and  in  the  other  analogous  case  of  a  higher  and  advancing  stan- 
dard of  education,  required  under  authority  of  the  churdi,  in  can- 
didates and  presentees  ta  the  ministry.  The  distinction  between 
these  cases  and  the  present  is  obvious.  In  the  illustrations  put,  any 
additional  burden  or  disadvantage  to  which  patrons  and  presen- 
tees are  exposed,  is  merely  incidental  and  indirect.  It  also  flows 
necessarily  from  the  exercise  bf  those  powers,  which  the  statute 
has  expressly  conferred  on  the  church  courts,  as  to  the  trial  and 
admission  of  ministers.  Everything  done  by  the  church,  bomt 
fide  in  the  exercise  of  such  powers,  is  unchallengeable. 

Accordingly,  as  the  world  advances,  the  standard  of  qualifica- 
tion, in  point  of  literature,  sacred  and  profane,  or  of  scientific 
attainments  when  qualification  depends  on  these,  must  be 
greatly  raised.  The  most  ample  scope,  however,  to  try  all  the 
accomplishments  of  presentees,  is  embraced  within  the  power 
given  to  the  church  to  see  that  the  presentee  is  duly  <<  qualified  T 
and  the  church  has  exercised  thispower  since  the  timeof  thei^e^unw 
Majestatem  to  the  present  day.  It  may  possibly  afiPord  matter  of 
declamation  to  some,  and  of  derision  to  others,  that  every  test  should 
be  legally  applicable  to  a  candidate  for  a  cure,  except  his  accepta- 
bility to  the  people,  which  has  been  repeatedly  spoken  of  in  the 
course  of  our  present  deliberations,  as  the  best  criterion  of  his 
powers  of  edifyuig  the  people  by  teaching ;  but  if  there  be  any 
anomalies,  in  the  ancient  and  legal  construction  of  ^^  qualification,"^ 
it  IB  constantly  to  be  recollected,  that  this  is  an  imperfection,  common 
to  the  greater  part  of  the  countries  in  Christendom.  And  if  the 
history  of  the  church  were  ransacked,  probably  many  jnfft^w^^ 
would  be  found,  in  which  the  people  shewed  themselves  very 
inadequate  judges  at  first,  on  the  very  short  trial  allowed  them 
under  any  form,  to  appreciate  the  merits  of  those  teachers  who 
ultimately  proved  their  best  moral  and  religious  instructors. 

But  as  observed  before,  no  plea  as  to  qualification  arises  proper- 


LotiD  cuninghamb's  spesch.  441 

ly  in  this  case,  where  the  record  shews,  that  the  defenders  rejected 
the  presentee,  and  refused  to  take  any  trial  of  his  qualifications. 
At  the  same  time,  with  regard  to  the  case  df  pluralitieSf  I  must 
desire  to  express  myself  with  all  due  caution.  I  am  not  aware 
that  the  power  of  the  kirk  to  make  laws  on  this  subject  has  ever 
been  regularly  tried.  In  England  it  is  believed,  that  the  law 
of  plurality  is  all  regulated  by  statutes  of  the  civil  legislature  ; 
and  if  it  shall  ever  be  found  on  discussion  of  the  case,  that  church 
courts  in  Scotland  have  any  jurisdiction  in  matters  of  plurality, 
it  must  be  on  the  ground  that  the  earlier  civil  statutes  relative 
to  the  affairs  of  the  church,  imply  a  direct  prohibition  on  the 
ministers  of  the  gospel  to  enjoy  any  other  benefice,  or  exercise 
any  other  employment,  than  the  cure  of  souls  committed  to  their 
charge.  At  all  events,  there  is  no  Civil  statute  directly  entitling 
a  presentee  to  combine  another  office,  clerical  or  lay,  vith  his 
parochial  benefice.  If  there  had,  and  if  the  act  had  been  re- 
scinded or  disregarded  by  the  Kirk  at  their  own  hand,  it  might 
have  afforded  some  precedent  for  the  present  case. 

But  in  the  next  place,  though  it  has  hitherto  been  assumed, 
that  the  Gall  given  by  presbyteries>to  parishioners,  is  a  mere  ecc/e- 
siastical  proceeding,  it  is  by  no  means  clear  to  me,  that  it 
is  entitled  to  be  so  viewed.  At  least  if  it  be  so,  it  was  an  ecclesi- 
astical proceeding  under  the  control  of  the  civil  power.  It  will 
be  recollected,  that  the  power  of  the  congregation  to  appear  at 
Calls,  was  first  publicly  promulgated  and  recognised  by  an  act  of 
the  Civil  legislature  in  1690.  So  far,  the  Call  was  not  at  least  of 
ecclesiastical* authority.  It  seems  merely  to  have  been  a  pro- 
ceeding to  ascertain  the  wishes  or  concurrence  of  the  parishioners, 
which  derived  its  efficacy  from  the  Civil  Power.  But  the 
same  legislature  which  conferred  that  power,  took  it  away  in  I7II ; 
and  the  Kirk  virtually  acquiesced  for  130  years  in  its  rescindment. 
After  the  best  reflection  which  I  have  had  it  in  any  power  to 
bestow  on  the  case,  I  cannot  come  to  the  conclusion,  that  the 
kirk  could  of  their  own  authority,  and  on  this  most  important 
point,  restore  to  the  people,  that  right  of  concurrence,  which  the 
Legislature  took  away. 

It  is  possible  that  I  may  view  this  question  more  with  the  eye 
and  feelings  of  a  civil  lawyer,  than  an  ecclesiastic ;  but  I  wish  to 
preserve  the  strictest  impartiality  in  considering  the  legal  rights  of 
the  parties.  On  general  principles  of  law  it  humbly  appears  to  me, 
that  the  act  of  Assembly  1834,  as  affecting  the  very  constitution 
of  the  whole  ecclesiastical  body,  by  changing  the  mode  of  electing 
a  large  portion  of  its  constituent  members,  particularly  required 
the  authority  of  the  Civil  legislature.  The  State  gave  large  provi- 
sions  and  endowments  to  the  church,  while  it  enacted  expressly 
by  successive  statutes,  that  its  ministers  should  be  named  by  the 
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ancient  patrons.  But  it  seems  to  me  to  be  contraiy  to  emj 
principle  of  civil  and  constitutional  law,  that  an  alteratioD  in  the 
very  composition  and  constituent  elements  of  this  Body,  should 
be  competent,  by  any  authority,  short  of  the  Civil  l^^atme, 
by  which  the  body  was  originally  recognised  and  established. 

In  every  view,  therefore,  I  am  humbly  of  opinion  that  it  wis 
incompetent  for  the  Church  to  attempt  by  a  law  of  th^  own  in 
1834  to  give  any  portion  of  the  parishioners  a  right  to  n^atite 
without  cause,  a  qualified  presentee.  And  no  party  who  has  any 
statutory  duty  to  perform  in  reference  to  presentations,  was  enti- 
tled to  plead  that  act,  to  justify  him  in  rejecting  the  presentatioD. 

II.  It  is  now  necessary  for  me  to  consider,  as  shortly  as  pos- 
sible, the  second  inquiry  which  arises  in  this  case,  which  is,  whe^ 
ther  this  court  has  any  Jurisdiction,  to  entertain  the  present  ac- 
tion ?  And  I  must  own  that  this  point  of  the  case,  upon  the  fiKts 
which  I  now  think  myself  entitled  to  assume,  appears  to  me  to 
require  a  far  shorter  discussion,  than  that  with  which  I  have  been 
obliged  to  fatigue  your  Lordships,  on  the  first  point  which  has 
been  already  discussed. 

It  must  now  be  held,  on  this  part  of  the  case,  that  the  presby- 
tery rejected  the  presentee  without  taking  him  on  trial, — and 
that  they  did  so,  in  obedience  to  a  law,  (no  doubt  of  their  ova 
establishment),  which  is  illegal,  and  contrary  to  the  subsisting 
civil  statutes  of  the  realm, — ^and  that  the  pursuers  are  thus  de- 
prived now,  and  till  they  get  redress,  of  valuable  patrimooitl 
rights. 

Hence  I  apprehend  it,  to  be  almost  a  self-evident  proposition^ 
that  on  every  principle  of  law  and  justice,  there  must  be  redress 
for  such  a  wrong,  if  those  views  which  I  have  taken  of  the  sta- 
tutes, be  correct.  And  though  the  precise  form  or  mode  of  re* 
dress  to  be  given  to  the  injured  parties,  may  depend  on  circum- 
stances still  to  emerge,  and  contingent  on  the  course  of  proceed- 
ings to  be  adopted  by  the  parties,  after  a  final  decree  in  the  de- 
claratory branch  of  this  action,  shall  be  pronounced,— «till,  as  the 
first  and  preliminary  step  to  the  pursuers^  redress,  whatever  it  may 
be,  they  are  entitled  to  a  decree,  ascertaining  the  wrong,  as  prayed 
for,  in  terms  of  the  declaratory  conclusions  of  the  summons. 

The  grounds  on  which  I  have  come  to  this  condusiou  are  ob- 
vious from  my  view  of  the  pursuers^  rights,  already  announced. 
Both  pursuers  appear  to  me  to  have  been  injured  in  their  several 
rights,  according  to  the  facts  set  forth  and  proved  on  this  record. 
The  patron  is  injured,  because  he  has  given  a  presentation  to 
another,  which  has  been  rejected,  contrary  to  law ;  and  which  he 
cannot  recal,  if  the  presentee  has  not  been  legally  rejected.  The 
presentee,  again,  has  been  injured,  if  his  presentation  is  wrong- 
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ously  and  unjustly  delayed  or  rejected  by  the  presbytery,  who  are 
bound  and  obliged  to  receive  it. 

Though  the  maxim  may  be  very  trite,  it  is  not  the  less  true 
and  just,  that  there  can  be  no  wrong  without  a  remedy.  It  would 
indeed  be  a  singular  doctrine,  if  the  proprietors  of  such  valued 
rights  as  church  patronages,  and  the  persons  holding  presenta- 
tions from  them,  were  the  only  parties  who  could  be  injured  di- 
rectly in  their  patrimonial  rights,  without  redress  in  Scotland ; 
and  it  would  be  equally  strange,  if  the  members  of  the  ecclesiastical 
body,  were  the  only  public  functionaries  entrusted  with  the  execu- 
tion of  statutes,  who  could  violate  the  civil  rights  of  others,  with- 
out responsibility  or  control.  Of  course  this  is  hardly  contended 
for  by  any  party,  on  the  view  of  the  law  on  which  I  proceed. 

But  if  any  remedy  at  all  in  any  question  be  competent,  it 
must  be  aiForded  by  this  court,  as  the  only  Supreme  Court  of  civil 
jurisdiction  in  Scotland;  and  notwithstanding  the  many  ingeni- 
ous objections  which  have  been  urged,  it  still  humbly  appears  to 
me,  that  an  action  of  Declarator  at  the  pursuers^  instance,  to  have 
their  respective  wrongs  found  and  declared,  in  terms  of  the  first 
conclusion  of  the  present  amended  summons,  was  the  appropriate 
action  for  the  present  case ;  and  was  properly  brought  as  a  preli- 
minary step  to  any  farther  redress  which  may  be  competent  to 
the  parties. 

The  rule  and  practice  of  the  law  of  Scotland,  in  admitting  de- 
claratory actions,  to  enable  parties  to  obtain  the  judgment  of  the 
Supreme  court  on  questions  of  difficulty,  necessary  to  be  deter- 
mined, in  extricating  their  civil  rights,  has  always  been  highly 
valued  in  our  own  country,  and  has  obtained  the  admiration  of 
lawyers  under  other  systems.  It  may  be  allowed  me,  therefore, 
to  quote  a  few  short  sentences,  to  shew  the  large  class  of  cases  to 
which  they  are  applicable.  Thus  Lord  Suir  (585)  says,  <<  The 
''  Summonses  on  actions  declaratory  are  called  declarators ;  and 
'^  such  actions  may  be  pursued  for  instructing  and  clearing  any 
*^  kind  of  right  relating  to  liberty,  dominion,  or  obligation ;  but 
^^  they  use  not  to  be  raised  or  insisted  on,  where  there  is  no  com- 
^*  petition  or  pretence  of  any  other  right ;  yet  parties  may  call 
*'  any  whom  they  please,  the  conclusion  being  to  hear  and  see  it 
'^  found  and  declared,  that  the  party  had  such  a  right ;  and  if 
'*  the  parties  cited  please,  they  need  not  appear,  if  they  conceive 
*^  not  themselves  to  have  any  pretence  of  right.**^ 

There  has,  perhaps,  rarely  been  an  instance,  however,  in  which 
an  action  of  declarator  was  more  appropriately  resorted  to  than  in 
the  present  case.  On  the  one  hand,  the  proceeding  of  the  pres- 
'^ytcry,  though  illegal,  (in  my  humble  opinion)  having  been  di- 
rected by  a  superior  body  of  their  own  establishment,  the  inferior 
court  were  entitled  to  pause,  till  the  law,  if  challenged,  was  ascer- 
tained by  competent  authority.     If  the  proceeding  was  consistent 
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with  law,  then  the  defenders  and  the  whole  Kirk  might  act  on  it 
with  confidence  in  future.  If  it  was  not  legal,  the  church  couits, 
and  all  interested,  were  entitled  to  know  this  from  the  highest 
authority,  l)efore  any  farther  proceedings  by  the  parties  injured 
were  instituted. 

This  action,  however,  though  at  present  limited  to  the  Declan- 
tory  conclusions  of  the  libel,  is  held  to  be  incompetent  by  some 
of  your  Lordships,  whose  opinion  1  highly  respect,  though  I  can- 
not concur  in  it.  In  particular,  it  is  said  to  be  objectionable,  1st, 
because  it  sets  forth  on  its  face  an  alleged  error  in  an  ecc/esiasikni 
cause  or  proceeding,  cognizable  only  by  the  church  court,  and 
does  not  raise  any  question  of  civil  right  competent  in  this  Court; 
and,  2d,  because  no  mode  of  redress  which  this  Court  can  autho- 
rize and  enforce,  is  cither  indicated  in  the  Summons,  or  conceitr. 
able  in  any  event  or  to  any  effect,  as  competent  against  the  pie- 
sent  defenders. 

1.  As  to  the  first  objection,  I  have  already  adverted  to  it,  and 
have  little  to  add  on  this  point.  I  cannot  admit  that  the  wbok 
duty  devolved  on  presbyteries,  when  they  are  obliged  by  statute 
to  receive  and  admit  qualified  ministers  is  so  purely  of  an  eccle- 
siastical nature,  that  no  neglect  or  refusal  to  fulfil  it,  will  infer  any 
civil  responsibility ;  and  one  illustration,  given  in  argument  by 
some  of  your  Lordships,  has  not  yet  been  answered  to  my  satb- 
faction  even  in  the  course  of  our  present  full  deliberations. 

Suppose,  then,  that  the  presbytery  had  advanced  a  step  farther 
than  they  did  upon  the  pursuer's  presentation,  and  admitted  him 
to  trial,  and  found  him  qualified^  but  had  thereafter  rejected  the 
presentation,  on  account  of  a  dissent  conveyed  by  the  larger  part 
of  heads  of  families  in  the  parish,  would  the  pursuers  have  had  no 
redress  in  that  case  ?  The  pursuer  would  then  have  had  evi- 
dence of  qualification  under  the  hand  of  the  defenders,  but  would 
nevertheless  have  been  denied  his  ulterior  statutory  right.  Could 
a  presbytery,  however,  be  protected  on  any  principle  of  law,  firom 
so  plain  a  violation  of  an  express  enactment  in  a  civil  statute  ?  It 
seems  very  hard  indeed  to  understand  the  ground  on  which  diis 
can  be  maintained  in  any  country  where  the  Supremacy  of  the  law 
is  recognised. 

No  Joubt,  a  vast  variety  of  illustrations  may  be  put  of  wrongs 
done  and  unjust  sentences  pronounced  in  ecclesiastical  cases,  whidi 
the  civil  court  can  never  interfere  with— ordinances  may  be  un- 
justly withheld — censures  may  be  oppressively  pronounced ; — ^in 
these,  and  in  other  analogous  cases,  the  civil  court  has  certainly 
no  right  to  interfere ;  but  these  illustrations  are  inapplicable  to 
the  present  case.  There  is  no  Civil  statute  which  requires  any 
church  court  to  administer  any  of  the  ordinary  solemn  ordinances 
of  religion  to  their  flock.     Hence,  in  all  complaints  as  to  these, 
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ministers  are  responsible  only  to  their  own  ecclesiastical  superi- 
ors ;  and  indeed  it  is  obvious,  that  any  pecuniary  injury  in 
such  ecclesiastical  causes,  can  only  be  collateral,  remote,  and 
contingent. 

But  where  presbyteries  are  required  by  civil  statutes  to  receive 
and  admit  ministers,  whereby  valuable  dvil  rights  accrue  to  them, 
if  the  reception  and  admission  of  the  presentees,  are  contumaciously 
or  on  illegal  grounds*  withheld,  I  can  never  hold  that  this  is  ex- 
clusively an  ecclesiastical  cause,  of  which  the  civil  court  cannot 
take  cognizance  in  any  shape  or  to  any  effect.  It  humbly  appears 
to  me  to  be  a  proposition  admitting  of  few  exceptions,  that  where 
public  functionaries  are  directed  by  civil  statutes  to  do  or  perform 
particular  public  duties,  and  when  these  are  not  executed  on 
grounds  not  sustainable  in  law,  the  parties  thereby  injured  are 
entitled  to  declarator  from  the  civil  court  declaring  and  ascertain- 
ing the  breach  of  the  statute. 

2.  But  it  is  next  said,  that  the  present  action  is  plainly  in- 
competent, because  no  available  redress  can  ever  be  given  to  the 
pursuers  by  any  civil  court,  let  the  result  of  the  present  Declarator 
be  what  it  may.  If,  however,  the  defenders  feel  any  confidence  in 
this  view  of  the  case,  it  would  rather  follow  that  they  had  the  less 
interest  to  oppose  the  declarator ;  but  it  certainly  would  be  bold 
to  predict,  if  such  a  declarator  as  that  contained  in  the  present 
summons  is  pronounced  by  this  Court,  and  if  that  is  ultimately 
i^rmed  by  the  House  of  Lords,  that  no  means  whatever  will  then 
be  competent,  according  to  the  law  of  Scotland,  of  affording  the 
parties  mjured  any  redress. 

Even  if  it  were  found,  on  the  ulterior  discussion,  that  no  repa- 
ration could  be  given  to  the  presentee  by  the  civil  court,  but  that 
his  proper  redress  would  lie  (as  indicated  by  some  of  your  Lord- 
ships) with  Parliament,  still  this  declarator  would,  even  in  that 
view,  be  proper.  If  any  complaint  were  made  to  Parliament  as  to 
the  operation  of  the  law,  might  the  pursuers  not  be  fairly  met  by 
the  reply,  that  they  .probably  had  a  remedy  in  the  Civil  courts, 
and  till  that  was  ascertained.  Parliament  could  not  interfere.  This 
is  notoriously  the  answer  made  every  day  to  parties  complaining 
to  the  legislature  of  injustice  or  oppression  from  the  operation  of 
particular  laws.  It  seems,  therefore,  to  be  a  narrow  and  unsound 
view  of  the  cases  in  which  actions  of  declarator  are  sustained,  to 
suppose,  that  they  can  only  be  entertained  in  cases,  where  the  pre- 
cise nature  and  measure  of  the  ulterior  remedy,  can  at  the  same 
time  be  accurately  and  minutely  specitied. 

Farther,  for  aught  yet  shewn,  this  decree  may  be  necessary  to 
nuse  the  question  as  to  the  vacant  stipend^  which  has  now  accu- 
mulated in  this  parish  for  four  years  ;  and  it  may  also  be  neces- 
sary f o  enable  the  patron  to  ask  an  interdict  against  any  ulterior 
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proceedings  which  might  be  adopted  by  the  presbytery  to  fiUnf 
the  vacancy,  if  they  chose  to  follow  out  the  other  provisions  of 
the  act  of  Assembly  of  1834.  The  patron  was  not  bound  to  wait 
till  the  presbytery  actually  took  steps  for  filling  up  the  Yacanq. 
The  questions  here  agitated  were  too  important  to  be  discussed  is 
the  summary  process  of  suspension.  In  this  view  alone,  the  pro- 
cess of  declarator  was  proper,  to  ascertain  the  legdity  of  the  n- 
jection  of  the  first  presentee. 

No  doubt  it  has  been  said  that  the  retention  by  the  patron  d 
the  vacant  stipend  is  the  whole  remedy  which  the  law  of  Scotland 
gives,  when  a  presentee  is  unjustly  and  improperly  rejected.  ?» 
sibly  thb  vacant  stipend  may  be  the  amount  and  measure  of  tk 
patron's  pecuniary  claims,  but  no  authority  has  yet  been  adduced 
to  shew,  that  a  presentee  must  in  all  cases  be  exduded  firompatii- 
monial  reparation.  As  the  case  strikes  me  at  present,  howeicr. 
this  is  a  question  on  which  it  would  be  premature  to  enter.  If  the 
presbytery  shall  be  found  to  have  acted  right  and  agreeaUj  ts 
law,  all  ^rther  question  will  of  course  be  superseded ;  on  theotha 
hand,  even  if  they  acted  wrong,  and  if  the  declarator  be  p 
nounced,  as  now  asked,  the  measure  or  extent  of  the  reparatioi 
competent  to  the  presentee  may  depend  on  the  future  pto- 
ceedings  of  the  defenders,  on  which  it  would  be  at  present  alike 
superfluous  and  almost  indecorous  to  speculate.  The  contioixl 
disregard  of  the  law  by  the  church  court,  as  it  may  be  finally  pn- 
nounced  by  the  highest  judicature  of  the  land,  is  hardly  a  oootii* 
gency  which  it  would  be  decent  to  anticipate. 

But  certainly  I  shall  not  shrink  from  declaring,  that  if  theik^ 
cree  of  declarator  now  asked,  were  affirmed  in  the  high  court  of  ap- 
peal, and  if  the  presbytery,  on  that  being  intimated,  still  refoseJ 
to  receive  and  admit  the  presentee,  if  found  *^  qualified"*  in  vkat 
I  conceive  to  be  the  legal  sense  of  that  term,  nothing  T  have  yet 
heard  satisfies  me,  that  no  reparation  would  be  claimable,  on  esttb- 
lished  principles  of  law,  by  the  presentee,  firom  those  to  whom  his 
wrong  is  imputable.  The  presbytery  may^ot  be  chargeable  If 
horning  to  give  specific  impliroent  by  induction,  but  as  infnogiD; 
a  Civil  statute  from  which  great  patrimonial  loss  has  ensued,  tlicj 
will  be  subject  to  the  hazard  of  a  serious  claim,  ad  idqwd^ 
tereat 

It  was  well  observed  already  by  one  of  your  Lordships,  that  i 
sufficient  number  of  cases  arise  in  practice,  in  which  pecooiary 
claims  are  competent  against  presbyteries  if  they  persev^  ^ 
wrong,  to  point  out  the  course  which  a  party  might  pursue,  f^^ 
wrong  is  continued.  The  most  obvious  is  that  of  their  presenter 
attempting  to  retain  a  benefice  when  appointed  before  ibejusi^ 
volutum  arose  in  law.  Though  the  presbytery  may  not  be  chaig^ 
able  by  horning  to  induct  the  proper  presentee,  or  to  divest  the 
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wtong  one,  they  would  certainly  be  liable  for  the  loss  of  the  party 
excluded  by  their  illegal  act  from  the  benefice. 

As  to  the  remark,  that  the  responsibility  of  the  presbytery  in 
the  present  case  might  be  shared  with  or  derolved  on  the  General 
Assembly,  these  extreme  cases  perhaps  only  serve  to  mislead  us 
from  the  proper  question  before  us.  The  presbytery  are  the  par- 
ties directed  by  statute  to  receive  and  admit  presentees ;  upon 
them  the  duty  and  responsibility  devolve,  and  it  cannot  be  shifted 
to  other  parties,  in  a  question  with  the  presientee.  But  truly  it  can 
never  be  supposed  for  a  moment  that  a  body  of  Divines  at  the 
head  of  the  ecclesiastical  establishment  of  the  State,  could  resort  to 
any  device,  after  the  law  was  declared,  to  obstruct  a  party  in  ob- 
taining his  right  as  that  may  be  ultimately  decided. 

Neither  has  this  been  the  course  ever  followed  by  presbyteries  at 
any  preceding  period,  when  they  mistook  any  statutory  duty  con- 
fided to  them,  and  were  directed  by  the  supreme  civil  court  to  cor- 
rect it.  On  the  contrary,  the  case  of  Ramsay  against  the  heritors 
of  Corstorphine^  10th  March  1812,  is  important  as  affording  at 
least  one  example  in  modern  times,  in  which  a  presbytery  who 
had  incompetently  refused  to  proceed  with  a  statutory  duty,  were 
directed  by  the  supreme  civil  court  forthwith  to  execute  the  sta- 
tute, and  take  cognizance  of  the  case.  In  that  instance,  if  the 
presbytery  had  proceeded  on  the  merits,  there  would  have  been 
no  appeal  to  this  court,  but  as  they  refused  to  take  trial  of  a 
charge  against  a  schoolmaster  on  an  erroneous  view  of  the  law, 
the  court  corrected  that  mistake,  and  expressly  ordained  them  to 
proceed  in  the  execution  of  their  statutory  powers.  It  has  been 
said  that  that  judgment  proceeded  en  the  ground  that  there  was 
no  appeal  to  the  supreme  church  courts ;  but  this  appears  to  me 
to  be  a  mistake.  Although  on  the  merits,  the  highest  church 
courts  were  as  much  excluded  from  review  as  this  court,  the  par- 
ties probably  might  have  appealed  both  to  synod  and  Assembly, 
to  the  effect  of  getting  the  presbytery  ordained  to  perform  and 
execute  this  part  of  their  official  duty  which  they  bad  refused^ 
But  that  consideration  did  not  exclude  the  jurisdiction  of  this 
Court,  and  it  was  accordingly  found  that  this  Court  had  jurisdic- 
tion, «'  if  the  presbytery  refuse  to  act,  or  exceed  their  powers.*' 

I  am  aware  that  the  presbytery  there  were  not  made  parties  ))y 
action  of  declarator,  as  in  the  present  instance, — but  that  an  ap- 
peal was  taken  to  this  Court,  in  the  form  of  advocation,  by  the 
heritors  against  the  schoolmaster.  But  while  the  shape  of  that 
case  admitted  of  a  different  form  of  review,  from  that  which  is  prac- 
ticable here,  it  is  sufficient  to  reply  that  the  presbytery,  in  the 
present  instance,  not  only  from  their  being  the  ministerial  func- 
tionaries appointed  to  execute  the  statute,  but  from  their  own 
contingent  interest  in  the  next  presentation,  if  it  has  fallen  jWe 
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detoltUo,  appear  to  me  to  be  competently  made  parties  in  the  pre- 
sent declarator. 

I  do  not  feel  myself  entitled  to  enter  on  the  earlier  cases  which 
have  all  been  oftener  than  once  explained  by  the  Judges  who  have 
preceded  me.     While  I  concur  with  Lord  Jeffrey  that  none  of 
them  came  before  this  Court  in  the  same  stage,  or  under  the  same 
circumstances  as  the  present,  I  think  they  nevertheless  afford  suf- 
ficient authority  to  support  the  present  action.     It  seems  hardly 
to  be  disputable,  that  if  the  presby  teiy  had  proceeded  to  carry  the 
act  of  Assembly  to  any  ulterior  effect  after  rejecUng  the  presentee, 
as  for  example,  bv  attempting  to  execute  the  16th  and  17th  sec* 
tions  of  the  act,  then  in  conformity  with  the  case  of  Nicolson,  and 
many  prior  cases,  the  pursuers  might  competently  haye  brought 
the  presbytery  into  the  field.    But  I  am  unable  to  see  any  ground 
or  principle  of  law  on  which  the  pursuers  were  bound  to  postpone 
the  declarator  of  their  right,  till  something  more  was  done  by  the 
presby  tery,  under  a  law  which  the  pursuers  did  not  recognise,  to  in- 
terfere  with  the  first  valid  presentation  laid  before  the  presbytery. 
Even  on  the  argument  of  the  defenders  themselves,  itisincontestiUe, 
that  if  the  presentation  to  the  pursuer  here,  has  been  illq^y  and 
incompetently  rejected,  bis  right  still  subsists.     The  defenders 
have  never,  throughout  the  whole  of  the  present  proceedings,  said 
that  they  bona  Jide  do  not  intend  to  proceed  farther,  under  the 
act  of  Assembly,  with  the  settlement  of  this  parish.     While  the 
one  party,  therefore,  has  a  manifest  interest  to  proceed  with  the 
declarator,  I  do  not  think  that  the  other  has  any  fidr  or  intelligi- 
ble ground  to  resist  it,  unless  the  defenders  could  allege,  that  they 
actually  mean  to  keep  the  parish  of  Auchterarder  in  a  state  of 
perpttual  vacancy,  which,  of  course,  is  an  imputation  the  defend- 
ers will  never  admit  to  be  attachable  to  themselves. 

With  regard  to  the  cases  before  the  church-courts  since  ITllf 
I  think  that  as  authorities  in  opposition  to  the  civil  statute,  they 
are  of  no  value.  They  truly  go  no  farther  than  the  act  of  As- 
sembly in  1 736  and  1782,  which  appear  never  to  have  been  acted 
on,  in  any  cases  where  the  parties  were  disposed,  or  could  afford  to 
assert  their  legal  rights.  But  these  were  mere  declarations  by  the 
Kirk,  as  to  what  they  conceived  to  be  their  own  law,  in  opposition 
to  statutes  which  must  be  respected  by  this  Court.  Accordingly, 
other  resolutions  than  those  referred  to  by  the  defenders,  were 
passed  by  the  General  Assembly  in  17^6,  (which  are  said  to  have 
been  drawn  by  the  first  President  Arniston^)  and  were  framed  in 
terms,  which  seem  to  me  to  amount  to  a  public  admission,  that  the 
Church  had  not  the  means  by  any  exercise  of  powers  belonging 
to  themselves,  to  correct  the  grievance  of  patronage.  The  reso- 
lution concluded  thus  : — ^*  As  the  grievous  consequences  of  pre- 
«^  sentations  have  since  that  time  increased,  and  are  felt  very  sen- 
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^*  sibly  in  many  parts  of  this  Church,  it  was  justly  thought  ne- 
*'  cessary  lately  to  renew  applications  to  his  Majesty ;  and  we 
**  think  it  still  most  just  and  fit,  upon  the  first  favourable  occa- 
^'  sion  that  the  proyidence  of  God  shall  offer,  humbly  to  apply  to 
^^  his  Majesty  and  the  Parliament  foi  redress  of  this  grievance, 
^^  being  nopmil  that  the  same  may  be  successful,  when  we  shall 
*<  have  full  access  to  represent  the  necessity  of  the  case,  and  par- 
^^  ticularly  that  this  grievance  was  brought  upon  us  contrary  to  the 
<c  establishment  of  this  Church  made  at  the  glorious  Revolution, 
**  and  solemnly  confirmed  and  secured  as  an  essential  condition  of 
<*  the  Union  of  the  two  kingdoms.*" 

That  remonstrance  was  plainly  tantamount  to  a  declaration, 
that  whatever  was  the  ancient  Church  law,  qualified  presentees  at 
least  under  the  act  I7II9  had  a  legal  right  to  settlements,  if  they 
chose  to  enforce  them,  without  any  control  by  the  congregations. 

The  Church  has  now,  after  a  century^s  acquiescence  in  these 
Tiews,  taken  a  different  view  of  her  powers, — and  the  question 
iff.  If  this  Court  has  any  jurisdiction  to  enforce  or  protect  the 
rights  of  parties  constituted  by  a  subsisting  civil  statute  ?  Upon 
established  principles  of  law,  I  think  the  Court  must  have  juris- 
diction, as  I  see  no  other  mode,  so  proper  and  convenient  for  ex- 
tricating the  civil  rights  of  parties  constituted  by  express  statute, 
as  by  entertaining  the  action  of  declarator  now  before  us.  If 
our  opinion  is  wrong,  it  will  be  corrected  by  a  superior  Court ;  if 
well  founded,  I  can  never  suppose  that  a  Church  established  and 
supported  by  the  State,  will  resist  the  law,  when  declared  by  the 
highest  authority  competent  to  adjudge  it. 
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Thursday^  March  8. 


The  Lord  Pbbiidekt. — My  Lord  Glenlee,  as  you  weie  not 
presenti  except  when  delivering  your  own  opinion,  it  is  proper  to 
me  to  state  to  your  Lordship,  that  Lords  Fullerton,  Monereiff, 
Jeffrey  and  Cockbum,  concurred  in  that  opinion,  whilst  the  other 
judges,  forming  a  majority  of  the  Court,  adopted  the  opinion 
of  the  Lord  Justice  Clerk  and  myself.  I  therefore  now  pr^raee 
to  pronounce  judgment  in  terms  of  the  c^inion  of  the  Dugorky  of 
the  Court. 

The  Solicitor  Okneral.-— My  Lord  President,  before  the 
Court  pronounce  judgment,  I  have,  on  the  part  of  the  Presbytery 
of  Auchterarder,^in  reference  to  the  opinions  expressed  by  some 
of  your  Lordships  on  the  question  of  homologation  by  the  pur- 
suer of  the  proceedings  of  the  presby  tery-*to  crave  the  Court,  of 
consent  of  the  Dean  of  Faculty,  to  allow  the  foUowing  Plea  in  de- 
fence to  be  added  to  the  Record.  With  your  Lordship^s  permission, 
I  shall  read  it.  It  is  as  follows : — *^  The  pursuers  are  barred  by 
**  acquiescence  from  objecting  to  the  proceedings  of  the  presby- 
^*  tery  of  Auchterarder,  and  pleading  that  the  same  were  illegal.^' 

A  Minute  having  been  given  in,  in  terms  of  this  motion,  an 
Interlocutor  was  pronounced,  by  which  the  Lords  ^^  of  consent  of 
**  parties,  allow  the  above  Plea  in  defence  to  be  added  to  the 
"  Record;' 

The  Court  accordingly,  by  a  majority  of  eight  to  five  pro- 
nounced the  following  judgment. — 

'  Edinburgh^  March  8,  1838. 
^  The  Lords  of  the  First  Division  having  considered  the  cases 
'  for  the  Earl  of  KinnouU  and  the  Reverend  Robert  Young,  and 

*  for  the  Presbytery  of  Auchterarder,  with  the  Record  and  produo- 

*  tions,  and  additional  plea  in  defence  admitted  to  the  Record,  and 
^  heard  counsel  for  the  said  parties  at  great  length,  in  presence  of 

*  the  Judges  of  the  Second  Division  and  Lords  Ordinary,  and 

*  having  heard  the  opinions  of  the  said  Judges ;  They,  in  terms  of 
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'  the  opinions  of  the  majority  of  the  Judges,  repel  the  objections 

<  to  the  jurisdiction  of  the  Courtf'  and  to  the  competency  of  the 

*  action  as  directed  against  the  I^resbytery :  Further,  repel  the 

<  plea,  in  defence,  of  acquiescence  :  Find,  that  the  Earl  of  Kin- 
^  nouU  has  legally,  yalidly,  and  effectually  exercised  his  right,  as 
^  patron  of  the  church  and  parish  of  Auchterarder,  by  presenting 
'  the  pursuer,  the  said  Robert  Young,  to  the  said  church  and 
^  parish :  Find,  that  the  defenders,  the  Presbytery  of  Auchter- 

*  arder,  did  refuse,  and  continue  to  refuse,  to  take  trial  of  the 

<  qualifications  of  the.  said  Robert  Young,  and  have  rejected  him 

*  as  presentee  to  the  said  church  and  parish,  on  the  sole  ground 
^  (as  they  admit  on  the  Record),  that  a  majority  of  the  male  heads 
^  of  families,  communicants  in  the  said  parish,  have  dissented, 

*  without  any  reason  assigned  from  his  admission  as  minister: 
'  Find,  that  the  said  Presbytery  in  so  doing  have  acted  to  the 
^  hurt  and  prejudice  of  the  said  pursuers,  illegally,  and  in  viola- 

*  tion  of  their  duty,  and  contrary  to  the  provisions  of  certain 
^  statutes  libelled  on,  and,  in  particular,  contrary  to  the  provi- 
^  sions  of  the  statute  of  10  Anne,  c.  12,  entituled  *^  an  act  to 
^  restore  patrons  to  their  ancient  rights  of  presenting  ministers  to 

*  the  churches  vacant  in  that  part  of  Great  Britain  called  Scot- 

*  land  ;^  in  so  far  repel  the  defences  stated  on  the  part  of  the 

*  Presbytery,  and  decern  and  declare  accordingly  :  and  allow  the 
^  above  decree  to  go  out  and  be  extracted  as  an  interim  decree ; 

*  and  with  these  findings  and  declarations,  remit  the  process  to 

*  the  Lord  Ordinary  to  proceed  further  therein  as  he  shall  see 
•just. 

(Signed  IWA  March,)  C.  Hope,  /.  P.  D. 
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ACTS  OP  PARLIAMENT  REFERRED  TO. 


No.  I.— Act  1567,  c- 6. 
Anent  the  trew  and  haly  Kirk,  and  them  that  ar  declared  not  to  be  of 

the  samin. 
[[As  corrected  and  re-enacted  by  Act  1579*  c  68.] 
Our  Soveraine  Lord,  with  advise  of  his  three  Estaites,  and  haill 
bodie  of  this  present  Parliament,  hes  declared  and  declaris  the  Minis- 
ters of  the  blissed  Evangel  of  Jesus  Christ,  quhome  God  in  his  mer- 
cie  hes  now  raised  up  amangs  us,  or  heirafter  sail  raise,  agreeing  with 
them  that  now  lives,  in  doctrine  and  administration  of  the  Sacraments, 
and  the  peopil  of  the  Realme  that  professis  Christ,  as  he  is  now  offer- 
ed in  his  Evangel,  and  dois  communicate  with  the  halie  Sacraments 
(as  in  the  reformed  Kirkes  of  this  Realme  ar  publicklie  administrate,) 
according  to  the  confession  of  the  faith,  to  be  the  trew  and  halie  Kirk 
of  Jesus  Christ,  within  this  Realme,  and  decernis  and  declaris,  that  all 
and  sindrie,  quha  outher  gainsayis  the  word  of  the  Evangel,  received 
and  appreved ;  As  the  heads  of  the  Confession  of  the  faith,  professed 
in  Parliament  of  befoir,  in  the  zeir  of  God,  1560  zeiris:  As  alswa  spe- 
cified and  Regrstrat  in  the  actes  of  Parliament,  maid  in  the  first  zeir 
of  his  Heinesses  Reigne,  mair  particularlie  dois  expresse,  ratified  4ilswa 
and  appreved  in  this  present  Parliament ;  Or  that  refusis  the  partici- 
pation of  the  halie  Sacraments,  as  they  ar  now  ministrat ;  to  be  na 
members  of  the  said  Kirk,  within  this  Reallne,  and  trew  Religion, 
now  presently  professed.  Sa  lang%s  they  keip  themselves  sa  divided, 
from  the  societie  of  Christ's  body. 

No  2.— Act  1567,  c  7. 
Admissioun  of  Ministers :  Of  laick  Patronages. 

Item,  It  is  statute,  and  ordained  by  our  Soveraine  Lord^  with  ad- 
vise of  his  dearest  Regent,  and  three  Estaitis  of  this  present  Parlia- 
ment, that  the  examination  and  admission  of  Ministers,  within  this 
Realme,  be  only  in  the  power  of  the  Kirk,  now  openlie,  and  publick- 
]y  professed  within  the  samin.  The  presentation  of  laick  Patronages 
idwaies  reserved  to  the  Just  and  auncient  Patrones.  And  that  the  Pa- 
troun  present  ane  qualified  persoun,  within  sex  Monethes  (after  it  may 
cum  to  his  knawledge,  of  the  decease  of  him,  quha  bruiked  the  Bene- 
fice of  before)  to  the  Superintendent  of  thay  partis,  quhar  the  Bene- 
fice lyes,  or  uthers  havand  commission  of  the  Kirk  to  that  effect ;  uther- 
waies  the  Kirk  to  have  power  to  dispone  the  samin  to  ane  qualified 
person  for  that  time. 
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Providing  that  in  caice  the  Patron  present  ane  person  qualified  to  his 
understanding,  and  failzeing  of  ane,  ane  uther  within  the  said  six  Mo- 
neths,  and  the  said  Superintendent  or  Commissioner  of  the  Kirk,  refusis 
to  receive  and  admit  the  person  presented  be  the  Patron,  as  said  is :  It 
sail  be  lesum  to  the  Patron  to  appeale  to  the  Superintendent,  and  Mi- 
nisters of  that  province  quhair  the  Benefice  lyis,  and  desire  the  person 
presented  to  be  admitted,  quhilk  gif  they  refuse,  to  appeale  to  the  Ge- 
neral Assemblie  of  the  haill  realmc,  be  quhome  the  cause  beand  decid- 
ed, sail  take  end,  as  they  decerne  and  declair. 

No.  5.— Act  1578,  c-61. 
The  ratification  of  the  libertie  of  the  trew  Kirk  of  God  and  Religion. 
Our  Soveratne  Lord,  wiUi  advise  of  his  three  Estaites  of  this  pre- 
sent Parliament,  hes  ratified  and  appreved,  and  be  tlie  tenour  heireof, 
ratifies  and  apprevis  all  and  quhatsumever  acts  of  Parliament,  statutes, 
and  constitutions  past,  and  maid  of  befoir,  aggreable  to  God's  word, 
for  maintenance  of  the  liberty  of  the  trew  Kirk  of  God  and  Religion, 
now  presentlie  professed  within  this  Realme,  and  puritie  theirof.  And 
decernis  and  declaris  the  samin  to  have  the  effect  in  all  poynts,  after 
the  forme  and  tenoar  theirof. 

No.  4 Act  158J,  c.  99. 

The  ratification  of  the  libertie  of  the  trew  Kirk  o£  God  and  Religion, 

with  confirmation  of  the  Lawes  and  Actes  maid  to  that  effect  of 

befoir. 

Our  Soveraine  I/ord,  with  advise  of  his  three  Estaites  and  haill 
body  of  his  present  Parliament,  hes  ratified  and  appreived,  and  be  the 
tenour  heirof  ratifies  and  appreivis,  all  quhatsumever  Actes  of  Parlia- 
ment, Statutes,  and  constitutiones,  past  and  maid  of  befoir,  aggrieable 
to  God  his  word,  for  maintenance  of  the  libertie  of  the  trew  Kirk  of 
God  and  Religion,  now  presently  professed  within  this  Realme,  and 
puritie  theirof.  And  speciallie  the  Act  maid  in  the  reigne  of  the 
Queene,  his  dearest  mother,  in  the  Parliament  halden  at  Edinburgh, 
the  19th  day  of  April,  the  zeir  of  God  1 567*  Anent  the  cassing,  an- 
nulling, and  abrogating  by  all  Lawes,  Acts,  and  constitutiones.  Canons 
Civile  and  Municipal,  with  uther  constitutions  contrair  the  Religion 
now  professed  within  this  Realme.  And  in  likewise  the  Actes  after 
following,  maid  in  divers  Parliamentes,  halden  sen  his  Hienes'  Corona- 
tion. Namelie,  the  Actes  anent  the  abolisching  of  the  Paipe  and  his 
usurped  authoritie.  Anent  the  annulling  of  the  Actes  of  Parliament, 
maid  against  God  his  word,  and  maintenance  of  Idolatrie  in  any  times 
bypast.  The  Confession  of  the  Faith  professed  be  the  Protestantes  of 
Scotland.  Anent  the  Messe  abolisched,  and  punisching  of  all  that 
hearis  or  sayis  the  same.  Anent  the  trew  and  haly  Kirk,  and  of  them 
that  are  declared  not  to  be  of  the  same.  Anent  the  admission  of  them 
that  sail  be  presented  to  Benefices,  havand  cure  of  Ministrie.  Anent 
the  King's  Aith  to  be  given  at  his  coronation.  Anent  them  that  suld 
beare  publick  Office  hereafter.  Anent  thriddis  of  Benefices  granted 
in  the  moneth  of  December,  the  zeir  of  God  1561  zeires,  for  sustein- 
ing  of  the  Ministrie,  and  utheris  affairis  of  the  Prince.     Anent  them 
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that  shall  be  teachers  of  the  zouth  in  schools.  Anent  the  jurisdiction 
of  the  Kirk.  Anent  the  disposition  of  Provestries^  Prebendries^  and 
Chaplaineries  to  Bursares,  to  be  founded  in  GoUedges.  Anent  the 
filthy  vice  of  Fornication,  and  punischment  of  the  same.  Anent  them 
that  committis  Incest.  Anent  lawful  Mariage  of  the  awin  blude  in 
degries,  not  forbidden  be  God  his  word.  Ratification  and  approba- 
tion of  the  Actes  and  statutes  maid  of  befoir,  anent  the  freidome  and 
libertie  of  the  trcw  Kirk  of  God.  Anent  the  trew  and  hailie  Kirk. 
That  the  Adversaries  of  Christ  Evangel  sail  not  enjoy  the  Patrimonie 
of  the  Kirk.  Anent  the  disobedientes^  quhilk  sail  be  received  to  our 
Soveraine  Lord  is  mercie  and  pardon.  The  explanation  of  the  Act 
maid  anent  manses  and  glebes.  Anent  purchessing  of  the  Paipe's 
Bulles,  or  giftes  of  the  Queene,  our  Soveraine  Lordis  mother.  Appro- 
bation of  the  Act  maid  anent  the  disposition  of  Benefices  to  the  minis- 
ters of  Christis  Evangel.  Anent  the  reparation  of  Paroche  Kirkis.  The 
ratification  of  the  libertie  of  the  trew  Kirk  of  God  and  Religion.  That 
the  Glebes  of  the  Ministers  and  Readers  sail  be  free  of  tenydes.  Anent 
the  trew  and  hailie  Kirk,  and  of  them  that  are  declared  not  to  be  of 
the  same.  Anent  the  jurisdiction  of  the  Kirk,  discharging  of  Mercat- 
tes,  and  labouring  on  the  Sabboth  dayes,  and  playing  or  drinking  in 
time  of  Sermone.  Anent  the  zouth,  and  uthers  beaond  Sey,  suspect 
to  have  declined  from  the  trewe  religion.  That  householderis  have 
Bibles  and  Psalme  buikes.  For  punischment  of  Strang  and  idle  beg- 
gars, and  releife  of  the  pure  and  impotent.  And  dedaris  the  saidis 
Actes^  and  everie  ane  of  them,  and  all  utheris  actes  of  Parliament,  maid 
in  favours  of  the  trew  Religion,  sen  the  said  Reformation,  to  have  ef- 
fect in  all  poyntes,  after  the  forme  and  tenoir  theirof. 

No.  5— Act  158*,  c  129. 

Ane  Act  confirming  the  Kingis  Majesties  Royal  power  over  all 
Estaites,  and  subjectes  within  this  Realme. 

Forsameikle  as  sum  persones,  being  lately  called  befoir  the  Kings 
Majestic,  and  his  secreit  Councel :  to  answer  upon  certaine  points  to 
have  bene  inquired  of  them,  concerning  sum  treasonable,  seditious, 
aind  contumelious  speaches,  uttered  by  them  in  Pulpit,  Schooles,  and 
utherwaieSj  to  the  disdaine  and  reproch  of  his  Hienes,  his  Progenitours, 
and  present  Councel,  contemtuouslie  declined  the  judgement  of  his 
Hienes,  and  his  said  Councel  in  that  behalfe,  to  the  evil  exempil  of 
utheris  to  do  the  like,  gif  timous  remeede  be  not  provided.  There- 
foir  our  Soveraine  Lord,  and  his  three  Estaites  assembled  in  this  pre- 
sent Parliament,  ratifies  and  apprevis,  and  perpetually  confirmis  the 
royal  power,  and  authoritie  over  all  Estaites,  alsweil  Spiritual,  as  Tem- 
poral, within  this  Realme,  in  the  person  of  the  Kingis  Majestic,  our 
Soveraine  Lord,  his  aires  and  successours :  And  als  statutis  and  or- 
dainis,  that  his  Hienes,  his  saidis  aires  and  successours,  be  themselves, 
and  their  councelles,  ar,  and  in  time  to  cum  sail  be  judges  competent 
to  all  persones  his  Hienes  subjectes,  of  quhatsumever  estaite,  degree, 
function,  or  condition  that  ever  they  be  of.  Spiritual  or  Temporal,  in 
all  matters,  quhairin  they,  or  ony  of  them  sail  be  apprehended,  sum- 
mound,  or  charged  to  answer  to  sik  thinges  as  sail  be  inquired  of 
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them,  be  our  said  Soveraiiie  Lord  and  his  Couucel.  And  that  nane 
of  them,  quhilkis  sail  happen  to  be  apprehended^  called,  or  aiim- 
mound,  to  the  effect  fbirsaid,  presume,  or  tak  upon  hand  to  decline 
the  judgement  of  his  Hienes,  his  aires  and  successours,  or  their  Coun- 
eel  in  the  premisses,  under  the  paine  of  treason. 

No.  6.— Act  1584,  c.  181. 
Ane  Act  dischargeing  all  jurisdictions,  and  judgements,  not  approved 
be  Parliament,  and  all  Assemblies,  and  Conventiones^  without  our 
Soreraine  Lordis  special  licence  and  commandement. 
Forsameikle,  as  in  tlie  troublous  times,  during  thir  xxiiij  zetres,  by 
past,  sindrie  formes  of  judgements  and  jurisdictions,  alsweil  in  Spiri- 
tual, as  Temporal  causes,  ar  entred  in  the  practize  and  custome, 
quhairby  the  Kingis  Majesties  subjects  ar  often  times  convocat  and 
assembled  togidder,  and  paines  alsweil  civile  and  pecunial,  as  Eccle- 
siastical, injoined  unto  them  ;  processes  led  and  deduced ;  sentences, 
and  decreetes  given,  and  the  same  put  in  execution :  Na  sik  ordour 
as  zet,  being  allowed  of,  and  approved  be  his  Majestie,  and  his  three 
Estaites  in  Parliament,  contrare  the  custome  observed  in  onie  utha 
Christian  Kingdome,  or  weill  governed  commoun  weiU ;  and  to  the 
diminishing  of  the  force,  and  power  of  his  Hienes  awin  lawes,  be  the 
quhilkes  his  Majesties  subjects  aucht  to  be  ruled ;  and  speciallie  his 
Hienes  and  his  Estaites,  considering  that  in  the  saidis  assemblies,  cer- 
taine  his  subjectes  have  taken  upon  them  to  justifies  and  auctorize  the 
fact  perpetrat  against  his  Hienes  person  and  Estate  at  RtUhven,  and 
prosecuted  thereafter,  quhill  his  Majestie  at  Gods  pleasure,  recovered 
his  liberties,  having  in  their  pretented  maner,  maid  actes  theirupon^ 
kiepis  the  same  in  Register,  and  as  zet  seemis  to  allow  the  said  at- 
temptat,  althoucht  now  publicklie  condemned  be  his  Hienes  and 
Estaites  as  treasonable,  nane  of  the  authors  theirof,  having  craved  his 
Hienes  pardon  theirfoir.     For  remeid  quhairof,  in  time  cumming, 
swa  that  according  to  the  lovabil  act  of  his  dearest  Grandsir^  King 
James  the  Fourth,  of  worthie  memorie,  all  his  Hienes  lieges  (being 
under  his  obeysance)  mon  be  ruled  by  his  awin  lawes,  and  the  com- 
moun lawes  of  this  Realme,  and  be  nane  uther  lawes :  Our  Soveraine 
Lord,  and  his  three  Estaites,  in  this  present  Parliament,  dischargis  all 
judgements,  and  jurisdictions.  Spiritual  or  Temporal,  accustomed  to 
be  used  and  execute,  upon  ony  of  his  Hienes  subjectes,  quhilkis  ar  not 
approved  be  his  Hienes,  and  his  saidis  three  Estaites,  conveened  in 
Parliament :  and  decernis  the  same  to  cease  in  time  cumming,  quhill 
the  ordour  thereof  be  first  scene,  and  considered  be  his  Hienes,  and 
bis  saidis  three  Estaites  conveened  in  Parliament,  and  be  allowed  and 
ratified  be  them :  Certifieing  them,  that  sail  proceed  in  using,  and 
exercing  of  the  saidis  judgements,  and  jurisdictions,  or  in  obeying  of 
the  same,  not  being  allowed^  and  ratified,  as  said  is :  They  sail  be  re- 
pute, halden,  called,  persewed,  and  punished  as  usurpers,  and  con- 
temners of  his  Hienes  authoritie,  in  exemple  of  utheris.     And  als  it  is 
statute  and  ordained,  be  our  said  Soveraine  Lord,  and  his  three 
Estaites,  that  nane  of  his  Hienes  subjectes,  of  whatsumever  qualitie, 
estaite,  or  function  they  be  o£,  Spiritual  or  Temporal,  presume  or  tsk 
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upon  hand^  to  convocatej  convene,  or  assemble  themselves  togidder, 
for  halding  of  councelles,  conventions,  or  assemblies,  to  treat,  consult 
and  determinat  in  ony  matter  of  Estaite,  Civile  or  Ecclesiastical,  (ex- 
cept in  the  ordinar  Judgement)  without  his  Majesties  special  corn- 
man  dement,  or  expresse  licence,  had  and  obtained  to  that  effect^  under 
the  paines  ordained  be  the  lawes  and  actes  of  Parliament,  against  sik 
as  unlawfully  convocatis  the  Kingis  lieges. 

No.  7— Act  1584,  c.  132. 
The  Causes  and  Maner  of  deprivation  of  Ministers. 
Our  Soveraine  Lord,  and  his  three  Kstaites,  assembled  in  this  pre- 
sent Parliament,  willing  that  the  word  of  God  sail  be  preached,  and 
Sacramentes  administrat  in  puritie  and  sinceritie,  and  that  the  rentes, 
qaharon  the  Ministers  aucht  to  be  sustained,  sail  not  be  possessed  be 
unworthie  persones  neglecting  to  do  the  deuties,  for  whilkis  they  ac- 
cepted their  benefices,  being   utherwaies   polluted   with   the  fraill 
and    enorme   crimes,  and   vices   after   specefied.      It   is   therefoir 
statute  and  ordained  be  his  Hienes,  n^th  advice  of  the  saidis  three 
Estaites  :     That  all  Persones,  Ministers  or  Readers,  or  utheris  pro« 
vided  to  benefices,  sen  his  Hienes  Coronation,  (not  having  vote  in  hia 
Hienes  Parliament,)  suspected  culpable  of  heresie,  papistrie,  fals  and 
erroneous   doctrine,   commoun    blasphemie,    fornication,   commoun 
drunkennes,  non-residence,  plurality  of  benefices  having  cure,  quhair< 
unto  they  are  provided  sen  the  said  Coronation,  Simonie  and  dilapi- 
dation of  the  rentes  of  benefices,  contrare  the  lait  Act  of  Parliament, 
being  lawfully,  and  ordourly  called,  tryed,  and  adjudged  culpable,  an 
the  vices  and  causes  above-written,  or  onie  of  them,  be  the  ordinar 
Bishope  of  the  diocese,  or  utheris  the  Kingis  Majesties  Commissioners 
to  be  constitute  in  Ecclesiastical  causes,  sail  be  deprived  alsweil  fra 
their  function  in  the  Ministrie ;  as  from  their  benefices,  quhilkis  sail 
be  thereby  declared  to  be  vacand  ;  to  be  presented  and  conferred  of 
new,  as  gif  the  persones  possessors  theirof,  were  naturally  dead  :  And 
that  it  sail  be  esteemed,  and  judged  non-residence,  quhair  the  person 
being  in  the  function  of  the  ministry,  provided  to  ane  benefice,  sen 
the  Kingis  Majesties  Coronation  makis  not  residence  at  his  manse,  gif 
he  ony  hes ;  and  failzieing  thereof,  at  sum  uther  dwelling  place  with- 
in the  parochin,  bot  remains  absent  theirfra,  and  from  his  Kirk,  and 
using  of  his  ofiice,  be  the  space  of  four  Sabboth  dayes  in  the  haill  zier 
without  lauchful  cause  and  impediment,  allowed  be  his  ordinar.   And 
quhair  ony  person,  is  admitted  to  maa  benefices,  havand  cure,  sen  our 
Soveraine  Lordis  Coronation,  the  acceptation  of  the  last,  sail  be  suffi- 
cient cause  of  deprivation  from  the  remanent,  swa  that  he  be  provided 
to  twa,  or  maa  benefices  havand  cure,  sen  the  time  of  the  said  Coro- 
nation.   And  neverthelesse  this  present  act  sail  not  extend  to  ony  per- 
son, provided  to  his  benefice  befoir  the  said  Coronation,  neither  sail 
the  bruiking  of  that  office,  quhairunto  he  was  provided  of  befoir,  in- 
duce pluralitie  of  benefices  in  this  case,  bot  he  sail  allanerly  tine  his 
richt  of  the  benefice,  quhairunto  he  was  provided  sen  the  said  Coro- 
nation allanerly  :  And  union  of  Kirks  to  ane  benefice,  not  to  be 
judged  pluralitie,  quhill  farder  ordour  be  established  and  provided  in 
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that  behalfe :  Sike  as  alswa^  the  persones  being  in  the  fanctian  of  the 
ministrie,  that  sail  happen  to  be  lawfullie  and  ordourly  convict  befbir 
our  Soveraine  Lordis  Justice-General,  or  utheris  their  Judges  compe* 
tenty  of  capital  crimes,  sik  as  treason,  slauchter,  mutilation,  adulterie, 
incest,  thieft,  commoun  oppression,  usurie  against  the  lawes  of  this 
Real  me,  perjurie,  or  falsed  :  They  being  likewaies  lawfullie  and  or* 
dourlie  deprived  fra  their  function  in  the  roinistrie,  be  their  ordinar, 
or  the  Kingis  Commissioners  in  Ecclesiastical  causes.  The  benefices 
possessed  by  the  saidis  persones  to  vaik,  be  reason  of  the  said  convic- 
tion, and  deprivation.  And  this  to  have  effect  and  execution,  onlie  for 
crimes,  vices,  faultes,  and  offenses,  that  sail  happen  to  be  committed 
after  the  dait  heirof. 

No.8.— Act  1592,  c.  116. 
Rati6cation  of  the  liberty  of  the  trew  Kirk :  Of  Generall  and  Synodal 

assemblie  :  Of  Presbyteries  :  Of  Discipline.    All  Laws  of  Idola- 

trie  ar  abrogate :  Of  presentation  to  benefices. 

Our  Soveraine  Lord  and  Estaites  of  this  present  Parliament ;  foU 
lowing  the  lovabil  and  gude  exemple  of  their  Predecessours :  Hes  ra- 
tified and  appreeved,  and  be  the  tenour  of  this  present  act,  ratifies  and 
^previs  all  liberties,  priviledges,  immunities  and  freedoms  quhatsum- 
ever,  given  and  granted'be  his  Hienesse,  his  Regentes  in  his  name,  or 
onie  of  his  Predecessours,  to  the  trew  and  halie  Kirk,  presently  esta- 
blished within  this  Realm ;  and  declared  in  the  firbt  Act  of  his  Hie- 
nesse Parliament,  the  twentie  day  of  October,  the  zeir  of  God,  ane 
thousand,  Ave  hundreth,  three-scoir  ninetene  zieres  :   and  all  and 
whatsumever  Acts  of  Parliament,  and  statutes  maid  of  before,  be  his 
Hienesse,  and  his  Regentes  ;  anent  the  libertie  and  freedom  of  the 
said  Kirk  :  And  specially,  the  first  Act  of  the  Parliament,  halden  at 
Edinburgh,  the  twentie  foure  daie  of  October,  the  zeir  of  God,  ane 
thousand,  five  hundreth,  fourscore  ane  zieres,  with  the  haill  particular 
Acts  there  mentioned  :  Quhilk  sail  be  als  sufficient  as  gif  the  samin 
were  here  expressed.   And  all  uther  Acts  of  Parliament  maid  sensine, 
in  favour  of  the  trew  Kirk ;  And  siklike,  ratifies  and  appreivis,  the 
general  Assemblies  appointed  be  the  said  Kirk :  And  declares,  that  it 
sail  be  lauchfull  to  the  Kirk  and  Ministers  every  zeir  at  the  least,  and 
oftner  pro  re  naia  as  occasion  and  necessity  sail  require,  to  hald  and 
keepe  general  Assemblies :  Providing  that  the  Kingis  Majesty,  or  his 
Commissioners  with  them  to  be  appoynted,  be  his  Hienesse,  be  present 
at  ilk  general  Assemblie,  before  the  dissolving  thereof,  nominate 
and  appoynt  time  and  place,  quhen  and  quhair  Uie  nixt  General  As- 
semblie sail  be  halden  :  and  in  case  naither  his  Majesty,  nor  his  said 
Commissioners  beis  present  for  the  time  in  that  Toun,  quhair  the 
said  general  Assemblie  beis  halden  :  Then  and  in  that  case,  it  sail 
be  lesum  to  the  said  general  assemblie,  be  themselves,  to  nominate 
and  appoynt  time  and  place,  quhair  the  next  general  assembly  of 
the  Kirk  sail  be  keiped  and  halden,  as  they  have  bene  in  use  to  do 
thir  times  by  past.      And  als  ratifies  and  apprevis,  the  Synodicall 
and  Provinciall  Assemblies,  to  be  halden  be  the  said  Kirk  and  Mi- 
nisters, twise  ilk  zeir,  as  they  have  bene,  and  ar  presently  in  use 
to  do,  within  every  Province  of  this  Realme ;  and  ratifies  and  ap- 
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previsjthe  Presbyteries,  and  particular  Sessiones,  appoynted  be  the 
said  Kirk,  with  the  haill  jurisdiction  and  discipline  of  the  same  Kirk, 
aggried  upon  be  his  Majesty  in  conference  had  be  his  Hienesse,  with 
certain  of  the  Ministers,  conveened  to  that  effect :  of  the  quhilkes  ar- 
ticles the  tenour  followes.  Maters  to  be  entreated  in  Provincial 
Assemblies  :  Thir  Assemblies  ar  constitute  for  weichtie  mater?^  ne- 
cessar  to  be  entreated  be  mutual  consent,  and  assistance  of  brethren, 
within  the  Province,  as  neede  requiris.  This  Assemblie  hes  power  to 
handle,  ordour,  and  redresse,  all  things  omitted  or  done  amisse  in  the 
particular  assemblies.  It  hes  power  to  depose  the  office-bearers  of 
that  Province,  for  gude  and  just  cause,  deserving  deprivation  :  And 
generally,  thir  assemblies  hes  the  haill  power  of  the  particular  Elder- 
shippes,  quhairof  they  are  collected.  Matbrs  to  be  entreated,  in  the 
Presbyteries.  The  power  of  the  Presbyteries  is  to  give  diligent  la- 
boures  in  the  boundes  committed  to  their  charge  :  That  the  Kirks  be 
keeped  in  gude  ordour.  To  enquire  diligently  of  naughty  and  ungod- 
ly persons :  And  to  travel  to  bring  them  in  the  way  againe  be  ad- 
monition, or  threatning  of  Gods  judgements,  or  becorection.  It  ap- 
pertaines  to  the  Elderschippe,  to  take  heede,  that  the  word  of  God  be 
purely  preached  within  their  boundes.  The  Sacraments  richtly  mi- 
nistred,  the  Discipline  interteined  :  And  Ecclesiastical  guddes  uncor- 
ruptly  distributed.  It  belangis  to  this  kinde  of  Assemblies,  to  cause 
the  ordinances  maid  be  the  Assemblies,  Provin dalles,  nationals  and 
generals,  to  bee  keeped  and  put  in  execution,  to  make  constitutions, 
quhilk  concernis  to  prepon  in  the  Kirk,  for  decent  ordour,  in  the  par- 
ticular Kirk,  quhair  they  goveme  ;  Providing  that  they  alter  na  rules 
maid  be  the  Provincial,  or  General  Assemblies  :  And  that  they  make 
the  Provincial  assemblies  foresaids,  privy  of  the  rules  that  they  sail 
make :  And  to  abolish  constitutiones,  tending  to  the  hurt  of  the  same. 
It  hes  power  to  excommunicate  the  obstinate,  formal  Proces  being 
led,  and  dew  interval  of  times  observed.  Anent  particular  kirks, 
gif  they  be  lauchfully  ruled,  be  sufficient  Ministry  and  Session.  They 
have  power  and  jurisdiction  in  their  awin  Congregations,  in  maters 
Ecclesiastical.  And  decernis  and  declairis  the  saids  Assemblies,  Pres- 
byteries, and  Sessiones,  Jurisdiction  and  Discipline  thereof  foresaid, 
to  be  in  all  times  cumming  maist  just,  gude,  and  godly  in  theselfe,  Not- 
withstanding of  quhat-sumever  Statutes,  Actes,  Canone,  Civill,  or 
Municipal  Lawes,  made  in  the  contrare.  To  the  quhilkis  and  every 
ane  of  them,  thir  presentes  sail  make  expresse  derogation  :  And  be- 
cause there  ar  divers  Actes  of  Parliament,  maid  in  favour  of  the  Pa- 
pistical Kirke,  tending  to  the  prejudice  of  the  liberty  of  the  trew  Kirk 
of  God,  presently  professed  within  this  Realme,  jurisdiction  and  dis- 
cipline thereof;  Quhilk  stands  zit  in  the  buikes  of  the  Actes  of  Par- 
liament,  nocht  abrogated  nor  annulled  :  Therefore  his  Hienesse,  and 
Estaites  foresaids,  hes  abrogated,  cassed,  and  annulled,  and  be  the  te- 
nour hereof,  abrogatis,  cassis  and  annullis  all  Actes  of  Parliament 
made  by  ony  of  his  Hienesse  Predecessoires,  for  maintenance  of  su- 
perstition and  idolatry,  with  all  and  quhat-sumever  Acts,  Lawes  and 
statutes,  maid  at  ony  time,  before  the  day  and  dait  hereof,  against  the 
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liberty  of  the  trew  Kirk,  Jurisdiction  and  discipline  thereof,  as  the 
samin  is  used  and  exercised  within  this  Realme. 

And  in  speciall,  that  part  of  the  Act  of  Parliament  halden  at  Sfru 
viUng,  the  fourth  day  o£  November ^  the  zeir  of  god,  ane  thousand,  four 
hundredth,  fourty  three  ieirs,  commaunding  obedience  to  be  ^riving 
to  Eugenius  the  Paipe  for  the  time :  the  Acte  made  be  King  James 
the  ihrid,  in  his  Parliament  halden  at  Edinburgh  the  twenty  four  day 
of  February  The  zeir  of  God,  ane  thousand,  four  hundredth,  fourscor 
zeires.  And  all  utheris  actes  quhairby  the  Paipis  authority  is  esta- 
blished. The  Acte  of  King  James  the  third,  in  his  Parliament  halden 
at  Edinburgh,  the  twenty  day  of  November,  the  zeir  of  God,  ane  thou- 
sand, four  hundredth,  three  scor  nine  zeires,  anent  the  Satterday,  and 
uther  vigiles  to  be  halie  dayes,  from  Evensang  to  Even  sang. 

Item,  that  part  of  the  Act,  maid  be  the  Queene  Regent,  in  the  Par- 
liament halden  at  Edinburgh,  the  first  day  of  Februar  :  The  zeir  of 
God,  ane  thousand,  five  hundredth  fifty-ane  zeirs,  giving  special  li- 
cence for  holding  of  Pafche  and  Zule.  Item,  The  Kingis  Majesty, 
and  Estaitis,  foresaidis,  declaris,  that  the  129  Acte  of  the  Parliament 
halden  st  Edinburgh,  the  xxij  day  of  Maij,  the  zeir  of  God,  ane  thoa- 
sand,  five  hundredth,  fourscoir,  four  zeires,  sail  naways  be  prejudi- 
ciall,  nor  derogate  ony  thing  to  the  privilege  that  God  has  given  to 
the  spirituall  office-bearers  in  the  Kirk,  concerning  heads  of  Religion, 
matters  of  Heresie,  Excommunication,  collation  or  deprivation  of  mi- 
nisters, or  ony  siklike  essential  censours,  speciallie  grounded,  and 
havand  warrand  of  the  Word  of  God.  Item,  Our  Soveraine  Lord, 
and  Estaitis  of  Parliament  foresaids,  abrogatis,  cassis,  and  annollis, 
the  Act  of  the  same  Parliametit,  halden  at  Edinburgh^  the  said  zeir, 
ane  thousand,  five  hundredth,  fourscoir  four  zeires,  granting  commis* 
sion  to  Bischoppes,  and  utheris  Judges,  constitute  in  Ecclesiastical 
causes,  to  receive  his  Hienesse  presentations  to  benefices,  to  give  col- 
lation thereupon:  and  to  put  ordour  in  all  causes  Ecdesiasticall : 
quhilk  his  Majesty  and  Estates  foresaidis,  declaris  to  be  expired  in 
the  selfe,  and  to  be  null  in  time  cumming,  and  of  nane  availl,  force 
nor  effect.  And  therefore  ordainis  all  presentations  to  Benefices,  to 
be  direct  to  the  particular  Presbyteries,  in  all  time  cumming :  with 
full  power  to  give  eolation  thereupon ;  And  to  put  ordour  to  all 
maters  and  causes  Ecdesiasticall,  within  their  boundes,  according  to 
the  discipline  of  the  Kirk:  Providing  the  foresaids  Presbyteries  be 
bound  and  astricted,  to  receive  and  admitt  quhat-sumever  qualified 
Minister,  presented  be  his  Majesty,  or  laick  patrones. 

No.  9.— Act  1592,  c.  117. 
Vnqalified  persones  being  deprived,  the  benefice  vaikis,  and  the  Patron 
not  presentand,  the  richt  of  presentation  peilaines  to  the  Presby- 
tery, but  prejudice  of  the  tackes,  set  be  the  person  deprived. 
Our  Soveraine  Lord  Considering  the  great  abuses  quhilkis  ar  laitly 
croppen  in  the  Kirk,  throw  the  misbehaviour  of  sik  persones,  «  ar 
provided  to  Ecdesiasticall  functions:  sik  as  Parsonages  and  Vicarages 
within  ony  parochin,  and  thereafter  neglecting  their  charge,  atfaer 
leave  their  cure,  or  els  committis  sik  crimes,  faultes,  or  enormities 
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that  they  are  found  worthy  of  the  sentence  of  deprivation,  ather  be- 
fore their  awn  Presbyterie,  or  else  before  the  Synodall  or  Generall 
assemblies.     Quhilk  sentence  is  the  lesse  regarded  be  them.  Because 
albeit  they  be  deprived  of  their  function  and  cure  within  the  Kirk  : 
zit   they  thinkc  they  may  bruike  lawfully  the  profites  and  rentes  of 
their  saids  benetices,  enduring  their  life-rentes  ;  Notwithstanding  the 
said  sentence  of  deprivation :  Therefore,  our  Soveraine  Lord,  with 
advice  of  the  Staitis  of  this  present  Parliament,  declaris,  that  all  and 
quhatsumever  sentences  of  deprivation,  ather  pronounced  already,  or 
that  happenis  to  be  pronounced  hereafter,  be  ony  Presbyterie,  Syno- 
dall, or  General  assemblies,  against  ony  Parson  or  Vicar,  within  their 
jurisdiction,  provided  sen  his  Hienesse  Coronation  :    All  Parsones, 
provided  to  Parsonages  and  Vicarages,  quha  hes  voit  in  Parliament, 
secreit  Councell.  and  Session,  or  provided  thereto  of  auld,  before  the 
Kingis  Coronation,  (And  Maister  George  Young,  Arch-dean  of  Saint 
Andrewes,  being  specially  excepted,)  is,  and  sail  be  repute  in  all  Judge- 
men  tes,  ane  just  cause  to  seclude  the  person  before  provided,  and  then 
deprived  from  all  profites,  commodities,  rentes  and  dewties  of  the  said 
Parsonage  and  Vicarage,  or  benefice  of  Cure :    And  thkt  ather  by 
way  of  action,  exception,  or  reply.     And  that  the  said  sentence  of  de- 
privation, sail  be  ane  sufficient  cause  to  make  the  said  Benefice  to  vaike 
thereby.  And  the  said  sentence  being  extracted,  and  presented  to  the 
Patron,  the  said  Patrone  saU  be  bound  to  present  ane  qualified  person 
of  new  to  the  Kirk,  within  the  space  of  sex  Moneths  thereafter :  And 
gif  he  Tailzie  to  do  the  same,  the  said  Patrone  shall  tine  the  right  of 
presentation,  for  that  tim^  allanerly  :  And  the  richt  of  presentation 
to  be  devolved  in  the  handes  of  the  Presbytery,  within  the  quhilk  be- 
nefice lies  ;  to  the  efiect  that  they  may  dispone  the  same,  and  give 
collation  thereof,  to  sik  an^  qualified  person  as  they  sail  think  expedient. 
Providing  allwayes,  in  case  the  Presbytery  refuses  to  admit  ony  quali- 
fied Minister,  presented  to  them  be  the  Patrone :    It  sail  be  lauchfuU 
to  the  Patrone,  to  reteine  the  haill  fruites  of  the  said  Benefice  in  his 
awin  handes.     And  furder,  his  Hienesse  and  Estaites  foresaides,  de- 
clairis,  that  the  deprivation  already  pronunced,  or  to  be  pronunced, 
be  ony  Presbyterie,  Synodall,  or  Generall  assemblies,  against  ony  of 
the  Parsones  or  Vicars  foresaid,  sail  na-wayes  hurt,  or  be  prejudiciall 
to  ony  tackes,  lawfully  set  be  that  Person  deprived,  before  his  depri- 
vation, to  quhatsumever  persones. 

No.  10.— Act  1690,  c  1. 

Act  Rescinding  the  First  Act  of  the  Second  Parliament,  I669. 

Our  Soveraign  Lord  and  Lady  the  King  and  Queen's  Majesties, 
taking  into  their  Consideration,  that  by  the  second  Article  of  the 
Grievances  presented  to  their  Majesties,  by  the  Estates  of  this  King- 
dom ;  It  is  Declared,  that  the  First  Act  of  the  second  Parliament  of 
King  Charles  the  Second,  entituled.  Act  asserting  his  Majesty's  Su^ 
premacy  over  all  Persons  and  in  all  causes  Ecclesiastical,  is  incon- 
sistent with  the  Establishment  of  the  Church  Government  now  de- 
sired, and  ought  to  be  abrogat.  Therefore,  Their  Majesties,  with 
Advice  and  Consent  of  the  Estates  of  Parliament,  do  hereby  Abrogat, 


10  APPENDIX- 

Rescind,  and  Annull  the  foresaid  Act,  and  Declares  the  same  in  the 
Whole  Head8»  Articles,  and  Clauses  thereof,  to  be  of  no  force  or  ef- 
fect in  all  time  coming. 

No.  11.— Act  1690,  c  5. 
Act  Ratifying  the  Confession  of  Faith,  and   Settling  Presbjtertsn 
Church  Government. 
Our  Sovereign  Lord  and  Lady,  the  King  and  Queen*8  Majesties* 
and  three  Estates  of  Parliament,  conceiving  it  to  be  their  bound  duty, 
afVer  the  great  deliverance  that  God  hath  lately  wrought  for  this 
Church  and  Kingdom,  in  the  first  place  to  settle  and  secure  therein, 
the  true  Protestant  religion,  according  to  the  truth  of  God's  Word, 
as  it  hath  of  a  long  time  been  professed  within  this  land :  As  also 
the  government  of  Christ's  Church  within  this  nation,  agreeable  to 
the  word  of  God,  and  most  conducive  to  the  advancement  of  true 
piety  and  godliness,  and  the  establishing  of  peace  and  tranqaiDity 
within  this  realm  ;  And  that  by  an  article  of  the  claim  of  right,  it  is 
declared,  That  prelacy,  and  the  superiority  of  any  office  in  the  church 
above  presbyters,  is,  and  hath  been  a  great  and  unsupportable  griev- 
ance and  trouble  to  this  nation,  and  contrary  to  the  inclinations  of 
the  generality  of  the  people  ever  since  the  Reformation,  they  haying 
reformed  from  popery  by  presbyters,  and  therefore  ought  to  be  ab<H 
lished  :  Likeas,  by  an  act  of  the  last  Session  of  this  Parliament,  pre- 
lacy is  abolished  ;  Therefore  their  Majesties,  with  advice  and  consent 
of  the  said  three  estates,  do  hereby  revive,  ratifie,  and  perpetually  coo- 
firm,  all  laws,  statutes  and  acts  of  Parliament,  made  against  popery 
and  papists,  and  for  the  maintenance  and  preservation  of  the  true  re- 
formed ProtesUntreligion,  and  forthe  true  Church  of  Christ  within  this 
kingdom,  in  so  far  as  they  confirm  the  same,  or  are  made  in  favours 
thereof.      Likeas,  they,  by  these  presents,  ratifie-  and  establish  the 
Confession  of  Faith,  now  read  in  their  presence  ;  and  voted  and  ap- 
proven  by  them,  as  the  publick  and  avowed  confession  of  this  Church 
conteining  the  sum  and  subsUnce  of  the  doctrine  of  the  Reformed 
Churches ;  (which  Confession  of  Faith  is  subjoined  to  this  present 
act)     As  also  they  do  establish,  ratifie,  and  confirm  the  Presbyterian 
Church  government  and  discipline ;  that  is  to  say,  the  government  of 
the    Church  by  kirk-sessions,  presbyteries,  provincial  synods,  and 
general  assemblies,  ratified  and  established  by  the  1  I4th  act,  Ja.  6. 
Pari.  12.  anno  1592,  intituled,  Ratificaiion  of  the  Liberty  of  the  True 
^irk,  <^c.,  and  thereafter  received  by  the  general  consent  of  this  na- 
tion, to  be  the  only  government  of  Christ's  Church  within  this  king- 
dom  ,  revivmg,  renewing,  and  confirming  the  foresaid  act  of  Parlia- 
ment, m  the  whole  heads  thereof,  except  that  part  of  it  reUtinirto 

fe^k^^nTZ^'t '"  ^"'!f^^^  '°  ^  ^^^"  ^"^  consideration  :  And 
\nTvt^'  «"«^ling.  and  making  void  the  acte  of  Parliament  follow- 
rcfmf^inrthr!!^'  Restitution  of  Bishops,  Ja.  6,  Pari.  18,  cap.  2; 
act  ratifymg  the  acts  of  the  Assembly,  1610,  Ja.  6  Pari  21  can  P 
actanenttheeection  of  Archbishops  and  Bishops,  !^^    6    PaT4^ 

ltei(,irarpS^^^^^  ^-  Ar4le;:>?he'^So;5 

o  y  at  1  erth,  Ja.  6,  Pari.  28,  cap.    1  ;  act  intituled.  For  the 
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Bestitution  and  Re-establishment  of  (he  ancient  government  of  the 
Church  by  Archbishops  and  Bishops,  Ch.  2,  Bar].  ] ,  Sess.  2,  act  1 ; 
anentthe  constitution  of  a  National  Synod,  Ch.  2,  ParL  1,  Sess.  3, 
act  5  ;  act  against  such  as  refuse  to  depone  agahist  delinquents,  Ch.  2, 
Pari.  2,  SesS'  2,  act  2  ;  act  intituled.  Act  acknowledging  and  assert- 
ing  the  right  of  succession  to  the  Imperial  Crown  of  Scotland,  Ch.  2, 
ParL  3,  act  2;  act  intituled.  Act  anent  religion  and.  the  test,  Ch.  2, 
Pari.  3,  act  6 ;  with  all  other  acts,  laws,  statutes,  ordinances,  and  pro- 
clamations, and  that  in  so  far  allanerly  as  the  said  acts,  and  others  ge- 
nerally and  particularly  above-mentioned,  are  contrary  or  prejudicial 
to,  inconsistent  with,  or  derogatory  from  the  Protestant  religion  and 
Presbyterian  government  now  established  ;  and  allowing  and  declar- 
ing that  the  Church  government  be  established  in  the  hands  of,  and 
exercised  by,  these  Presbyterian  ministers  who  were  outed  since  the 
first  of  January,  1661,  for  non-conformity  to  prelacy,  or  not  com- 
plying with  the  courses  of  the  times ;  and  are  now  restored  by  the 
late  act  of  Parliament,  and  such  ministers  and  elders  only  as  they 
have  admitted  or  received,  or  shall  hereafter  admit  or  receive :  And 
also  that  all  the  said  Presbyterian  ministers  have,  and  shall  have,  right 
to  the  maintenance,  rights,  and  other  privileges  by  law  provided,  to 
the  ministers  of  Christ's  Church  within  this  kingdom,  as  they  are,  or 
shall  be,  legally  admitted  to  particular  churches.     Likeas,  in  pursu- 
ance of  the  premises,  their  Majesties  do  hereby  appoint  the  first  meet- 
ing of  the  General  Assembly  of  this  Church,  as  above  established,  to 
be  at  Edinburgh,  the  third  Thursday  of  October  next  to  come,  in  this 
instant  year  1 690.     And  because  many  conform  ministers  either  have 
deserted,  or  were  removed  from  preaching  in  their  churches,  preced- 
ing the  thirteenth  day  of  April  1689,  and  others  were  deprived  for  not 
giving  obedience  to  the  act  of  the  Estates  made  in  the  said  thirteenth 
of  April  1 689,  intituled,  Proclamation  against  the  owning  of  the  late 
King  James,  and  appointing  publick  prayers  for  King  William  and 
Queen  Mary :  Therefore  their  Majesties,  with  advice  and  consent  fore- 
said,  do  hereby  declare  all  the  churches,  either  deserted,  or  from  which 
the  conform  ministers  were  removed  or  deprived  as  said  is,  to  be  va- 
cant ;  and  that  the  Presbyterian  ministers  exercising  their  ministry 
within  any  of  these  paroches,  (or  where  the  last  incumbent  is  dead,) 
by  the  desire  or  consent  of  the  paroch,  shall  continue  their  possession, 
and  have  right  to  the  benefices  and  stipends,  according  to  their  entry 
in  the  year  1 689  ;  and  in  time  coming,  ay,  and  while  the  Church,  as 
now  established,  take  further  course  therewith.     And  to  the  effect  the 
disorders  that  have  happened  in  this  church  may  be  redressed  :  their 
Majesties,  with  advice  and  consent  foresaid,  do  hereby  allow  the  ge- 
neral meeting,  and  representatives  of  the  foresaid  Presbyterian  mi- 
nisters and  elders,  in  whose  hands  the  exercise  of  the  Church  govern- 
ment is  established,  either  by  themselves,  or  by  such  ministers  and 
elders  as  shall  be  appointed  and  authorized  visitors  by  them,  accord- 
ing to  the  custom  and  practice  of  Presbyterian  government  through- 
out the  whole  kingdom,  and  several  parts  thereof,  to  try  and  purge 
oat  all  insufiicient,  negligent,  scandalous,  and  erroneous  ministers,  by 
due  course  of  ecclesiastical  process  and  censures;  and  likewise  for 
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• 
redretsing  all  other  Churdi  disorders.  And  fbrther,  it  is  hereby  pro- 
vided, that  whatsoever  minister,  being  conveened  before  the  said  ge- 
neral meeting  and  representatives  of  the  Presbyterian  ministers  md 
elders,  or  tlie  visitors  to  be  appointed  by  them,  shall  either  prove  oon- 
tumacious  in  not  appearing,  or  be  found  guilty,  and  shall  be  therefore 
censured,  whether  by  suspension  or  deposition,  they  shall  ipsofacio 
be  suspended  from,  or  deprived  of  their  stipends  and  benefices. 

No.  12 Act  1690,  c.  «S. 

Act  concerning  Patronages. 
Our  Soveraign  Lord  and  Lady,  the  King  and  Queen's  Majesties^ 
considering.  That  the  power  of  presenting  ministers  to  vacant 
churches,  of  late  exercised  by  patrons,  hath  been  greatly  abused, 
and  is  inconvenient  to  be  continued  in  this  realm.  Do  therefore,  with 
the  advice  and  consent  of  the  Estates  of  Parliament,  hereby  discharge, 
cass,  annull,  and  make  void  the  foresaid  power,  heretofore  exercised  by 
any  patron  of  presenting  ministers  to  any  kirk  now  vacant,  or  that 
shall  hereafter  nappen  to  vaik  within  this  kingdom,  with  all  exercise 
of  the  said  power :  And  also  all  rights,  gifts  and  infeftments,  acts, 
statutes,  and  customs,  in  so  far  as  they  may  be  extended,  or  under* 
stood,  to  establish  the  said  right  of  presentation ;  but  prejudice  al- 
ways, of  such  ministers,  as  are  duly  entered  by  the  foresaid  presenta- 
tions, ( while  in  use,)  their  right  to  the  manse,  glebe,  benefice,  sti- 
pend, and  other  profits  of  their  respective  churches,  as  accords :  And 
but  prejudice  to  the  patrons  of  their  right  to  employ  the  vacant  sti- 
pends on  pious  uses,  within  the  respective  paroches,  except  where 
the  patron  is  Popish,  in  which  case  he  is  to  employ  the  same  on  pious 
uses,  by  the  advice  and  appointment  of  the  presbytery ;  and  in  case 
the  patron  shall  fail  in  applying  the  ^vacant  stipend  for  the  uses  fore- 
said, that  he  shall  lose  his  right  of  administration  of  the  vacant  sti- 
pend for  that  and  the  next  vacancy,  and  the  same  shall  be  disposed 
on  by  the  presbytery  to  the  uses  foresaid  ;  excepting  always  the  va- 
cant stipends  within  the  bounds  of  the  synod  of  Argyle :  And  to  the 
effect,  the  calling  and  entering  ministers,  in  all  time  coming,  may  be 
orderly  and  regularly  performed,  their  Majesties,  with  consent  of  the 
Estates  of  Parliament,  Do  statute  and  declare.  That,  in  case  of  the 
vacancy  of  any  particular  church,  and  for  supplying  the  same  with  a 
minister,  the  heritors  of  the  said  parish,  (being  Protestants,)  and  the 
elders,  are  to  name  and  propose  the  person  to  the  whole  congregation, 
to  be  either  approven  or  disapproven  by  them ;  and  if  they  disap- 
prov&^-That  the  disapprovers  give  in  their  reasons,  to  the  efiect  the 
affair  may  be  cognosced  upon  by  the  presbytery  of  the  bounds,  at 
whose  judgment,  and  by  whose  determination,  the  calling  and  entry 
of  a  particular  minister  is  to  be  ordered  and  concluded:  And  it  is 
hereby  enacted.  That  if  application  be  not  made  by  the  eldership,  and 
heritors  of  the  paroch,  to  the  presbytery,  for  the  call  and  choice  of  a  mi- 
nister within  the  space  of  six  months  after  the  vacancy,  that  then  the 
presbytery  may  proceed  to  provide  the  said  parish,  and  plant  a  mi- 
nister in  the  church,  lanquamjure  devoluto.  It  is  always  hereby  de- 
clared, that  this  act  shall  be  but  prejudice  of  the  calling  of  ministers 
to  Royal  Burghs  by  the  Magistrates,  Town- Council,  and  Rirk-Ses- 
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sion  of  the  Imrgh,  where  there  is  no  landward  parish^  as  they  have 
been  in  use  before  the  year  1 660.  And  where  there  is  a  considerable 
part  of  the  paroch  in  landward^  that  the  call  shall  be  by  Magistrates^ 
Town-Council,  Kirk-Session,  and  the  heritors  of  the  landward  pa- 
roch. And  in  lieu  and  recompence  of  the  said  right  of  presentation, 
hereby  taken  away,  their  Majesties,  with  advice  and  consent  foresaid, 
statute  and  ordain  the  Heritors  and  liferenters  of  each  Paroch,  and  the 
Town-Councils  for  the  Burgii,  to  pay  the  said  Patrons,  betwixt  and 
Martinmas  next,  the  sum  of  six  hundred  merks,  &c,  &c. 

No.  IS — Act  10,  Q.  Anne,  c.  12.— A.D.  1711. 
An  Act  to  restore  the  Patrons  to  their  ancient  Rights  of  presenting 

Ministers  to  the  Churches  vacant  in  that  part  of  Great  Britain  call- 

ed  Scotland. 

"  Whereas  by  the  antient  laws  and  constitutions  of  that  part  of 
''  Greal  Britain  called  Scotland,  the  presenting  of  ministers  to  vacant 
*'  churches  did  of  right  belong  to  the  patrons,  until  by  the  twenty. 
*'  third  act  of  the  second  Session  of  the  first  Parliament  of  the  late 
*'  King  William  and  Queen  Mary,  held  in  the  year  One  thousand  six 
"  hundred  and  ninety,  intituled^  Act  concerning  Patronages,  the  pre- 
"  sentation  was  taken  from  the  patrons,  and  given  to  the  heritors  and 
"  elders  of  the  respective  parishes ;  and  in  place  of  the  right  of  pre- 
"  sentation,  the  heritors  and  life-renters  of  every  parish  were  to  pay 
"  to  the  respective  patrons  a  small  and  inconsiderable  sum  of  money, 
**  fof  which  the  patrons  were  to  renounce  their  right  of  presentation 
"  inall  times  thereafter  :  And  whereas  by  the  fifteenth  act  of  the  fifth 
^*  Session,  and  by  the  thirteenth  act  of  the  sixth  Session  of  the  first 
"  Parliament  of  the  said  King  William,  the  one  intituled.  An  act  for 
'*  encouraging  of'  preachers  at  vacant  churches  henorth  Forth,  and  the 
*'  other  intituled.  Act  in  favour  of  preachers  benorth  ForUi ;  there 
**  are  several  burthens  imposed  upon  vacant  stipends,  to  the  pre- 
"judice  of  the  patron's  right  of  disposing  thereof :  And  whereas 
"  that  way  of  calling  ministers  has  proved  inconvenient,  and  has  not 
**  only  occasioned  great  heats  and  divisions  among  those  who  by  the 
**  aforesaid  act  were  entitled  and  authorized  to  call  ministers,  but  like- 
"  wise  has  been  a  great  hardship  upon  the  patrons,  whose  predeces- 
*'  sors  had  founded  and  endowed  those  churches,  and  who  have  not 
"  received  payment  or  satisfaction  for  their  right  of  patronage  from  the 
'*  aforesaid  heritors  or  iife-renters  of  the  respective  parishes,  nor  have 
''  granted  renunciations  of  their  said  rights  on  that  account ;"  be  it 
therefore  enacted,  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
commons,  in  this  present  Parliament  assembled,  and  by  the  authori- 
ty of  the  same,  That  the  aforesaid  act  made  in  the  year  one  thousand 
six  hundred  and  ninety,  intituled  Act  concerning  patronages  in  so  far 
as  the  same  relates  to  the  presentation  of  ministers  by  heritors  and 
others  therein  mentioned,  be  and  is  hereby  repealed  and  made  void ; 
and  that  the  aforesaid  fifteenth  Act  of  the  fifth  Session,  and  thirteenth 
act  of  the  sixth  Session  of  the  first  Parliament  of  King  William,  be 
and  are  hereby  likewise  repealed  and  made  void  ;  and  that  in  all  time 
coming,  the  right  of  all  and  every  patron  or  patrons  to  the  presenta- 
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tion  of  ministen  to  churches  and  benefices,  and  the  dispodng  of  the 
vacant  stipends  for  pious  uses  within  the  parish,  be  restored,  set^, 
and  confirmed  to  them,  the  aforesaid  acts,  or  any  other  act,  statute, 
or  custom  to  the  contrary  in  any  wise  notwithstanding ;  and  that 
from  and  after  the  first  day  of  May,  one  thousand  seven  hundred  and 
twelve,  it  shall  and  may  be  lawful  for  her  Majesty,  her  heirs  and  suc- 
cessors, and  for  every  other  person  or  persons  who  have  right  to  auy 
patronage  or  patronages  of  auy  church  or  churches  whatsoever,  in 
that  part  of  Great  Britain  called  Scotland,  (and  who  have  not  made 
and  subscribed  a  formal  renunciation  thereof  under  their  hands,)  to 
present  a  qualified  minister  or  ministers  to  any  church  or  churches 
whereof  they  are  patrons,  which  shall,  after  the  said  first  dayof  Af<qf, 
happen  to  be  vacant ;  and  the  presbytery  of  the  respective  bounds, 
shall,  and  is  hereby  obliged  to  receive  and  admit  in  the  same  manner 
such  qualified  person  or  persons,  minister  or  ministers,  as  shall  he 
presented  by  the  respective  patrons,  as  the  persons  or  ministers  pre- 
sented before  the  making  of  this  act  ought  to  have  been  admitted 

II.  Provided  always.  That  in  case  any  patron  or  patrcMis  have  ic- 
cepted  of  and  received  any  sum  or  sums  of  money  from  the  heritors 
or  liferenters  of  any  parish,  or  from  the  Magistrates  or  Town-Conn- 
cil  of  any  borough,  in  satisfaction  of  their  right  of  presentation,  tsiA 
have  discharged  or  renounced  the  same  under  their  hand,  that  oothinv 
herein  shall  be  construed  to  restore  such  patron  or  patrons  to  their 
right  of  presentation  ;  any  thing  in  this  present  act  to  the  contraiy 
notwithstanding. 

III.  Provided  also,  and  it  is  hereby  enacted  by  the  authority  afore- 
said, That  in  case  the  patron  of  any  church  aforesaid  shall  neglect  or 
refuse  to  present  any  qualified  minister  to  sudi  church  that  shall  be 
vacant  the  said  first  day  of  May,  or  shall  happen  to  be  vacant  at  any 
time  thereafter,  for  the  space  of  six  months,  afte^  the  said  first  day  of 
May,  or  after  such  vacancy  shall  happen,  that  the  right  of  presenta- 
tion shall  accrue  and  belong  for  that  time  to  the  presbytery  of  the 
bounds  where  such  church  is,  who  are  to  present  a  qualified  person 
for  that  vacancy  ianquamjure  devoluio, 

I V.  And  be  it  further  enacted  and  declared  by  the  authority  afore- 
said. That  the  patronage  and  right  of  presentations  of  ministers  to  all 
churches  which  belonged  to  Archbishops,  Bishops,  or  other  dignified 
persons,  in  the  year  one  thousand  six  hundred  eighty-nine,  before 
Episcopacy  was  abolished,  as  well  as  those  which  formerly  belonged 
to  the  Crown,  shall  and  do  of  right  belong  to  her  Majesty,  her  heirs 
and  successors,  who  may  present  qualified  ministers  to  such  church  or 
churches,  and  dispose  of  the  vacant  stipends  thereof  for  pious  uses,  in 
the  same  way  and  manner,  as  her  Majesty,  her  heirs  and  successors, 
may  do  in  the  case  of  other  patronages,  belonging  to  the  Crown. 

V.  Declaring  always,  That  nothing  in  this  present  act  contained, 
shall  extend,  or  be  construed  to  extend,  to  repeal  and  make  void  the 
aforesaid  twenty  -third  act  of  the  second  session  of  the  first  parliament 
of  the  late  King  William  and  Queen  Mary,  excepting  so  far  as  relates 
to  the  calling  and  presenting  of  ministers,  and  to  the  disposing  of  V3i- 
cant  stipends,  in  prejudice  of  the  patrons  only. 
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VI.  And  be  it  farther  enacted^  by  the  authority  aforesaid^  That  all 
and  every  patron  and  patrons,  who  have  not  taken^  or  shall  not  take, 
at  any  time  before  his  or  their  presenting  a  minister  or  ministers  to 
any  church  or  churches  aforesaid,  the  oath  Appointed  to  be  taken  by 
persons  in  publick  trust,  by  an  act  made  in  the  sixth  year  of  her  Ma- 
jesty's, reign,  intituled^  An  act  for  ike  bettei'  security  of  her  Majesty's 
person  and  government,  shall,  and  are  hereby  obliged,  at  their  signing 
such  presentation,  to  take  and  subscribe  the  aforesaid  oath  before  the 
Sheriff  of  the  shire,  Stewart  of  the  stewartry,  or  before  any  two  or 
more  Justices  of  the  Peace,  of  the. county  or  place  where  such  patrou 
resides  ;  and  in  case  such  patron  or  patrons,  who  have  not  formerly 
taken  the  aforesaid  oath,  refuse  or  neglect  to  take  the  same  at  the 
signing  of  such  presentation,  that  the  same  shall  be  and  is  hereby  de- 
clared to  be  void,  and  the  right  of  presentation,  and  of  the  disposing 
the  vacant  stipends  for  that  time,  shall  belong  to  her  Majesty,  her 
heirs  and  successors,  who  may  present  a  qualified  person  to  such 
church  or  benefice,  at  any  time  within  the  space  of  six  months  afler 
such  neglect  or  refusal ;  any  thing  in  this  present  act,  or  in  any  other 
act,  to  the  contrary  notwithstanding. 

VII.  '*  And  whereas  the  right  of  patronage  of  churches  may  belong 
••  to  Papists  j"  Be  it  therefore  enacted  by  the  authority  aforesaid.  That 
any  person  or  persons,  known  or  suspected  to  be  Papists,  and  who 
have  a  right  of  presenting  ministers,  shall  be  obliged,  at  or  before  his 
or  their  signing  any  presentation,  to  purge  himself  of  Popery,  by 
taking  and  signing  the  formula  contained  in  the  third  act  of  the  Par- 
liament of  Scotland,  held  in  the  year  one  thousand  seven  hundred,  in- 
tituled, Act  for  preventing  the  growth  of  Popery  ;  and  in  case  such  Po- 
pish patron  or  patrons  shall  refuse  to  take  and  subscribe  the  formula 
aforesaid,  the  same  being  tendered  to  him  or  them  by  the  SheriflT  of 
the  shire,  Stewart  of  the  stewartry,  or  any  two  or  more  Justices  of  the 
Peace  within  their  respective  jurisdiction,  who  are  hereby  impowered 
to  administer  the  same,  the  presentation,  and  the  right  of  disposing 
the  vacant  stipends  shall^  for  that  time,  belong  to  her  Majesty,  her 
heirs  and  successors,  who  may  present  any  qualified  person  or  persons 
within  six  months  after  such  neglect  or  refusal ;  any  thing  in  this  pre- 
sent act,  or  any  other  act  to  the  contrary  notwithstanding. 


No.  14. 
Excerpt  from  Act  5th  Geo.  I.  cap.  29,  intituled,  '♦  An  Act  for  mak- 

"  ing  more  effectual  the  Laws  appointing  the  Oaths,  for  Security 

"  of  the  Government,  to  be  taken  by  Ministers  and  Preachers  in 

*'  Churches  and  Meeting-houses  in  Scotland." 

VIII.  "  And  whereas  great  obstructions  have  been  made  to  the 
**  planting,  supplying,  or  tilling  up  of  vacant  churches  in  Scotland, 
*'  with  ministers  qualified  according  to  law,  patrons  presenting  per- 
**  sons  to  churches  who  are  not  qualified  by  taking  the  oaths  appoint- 
«*  ed  by  law,  or  who,  being  settled  in  other  churches,  cannot  or  will 
'*  not  accept  of  such  presentations."   To  the  end  that  such  incon  venien- 
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cies  nuiy  Jm  prevented  for  the  f atare,  Be  it  enacted  by  tbe  auUiori- 
ty  aforesaid.  That  if  any  patron  shall  present  any  person  to  a  yacsnt 
church,  from  and  after  the  said  first  day  of  June,  one  thousand  sevenfaai^ 
dred  and  nineteeni  who  shall  not  be  qualified^y  taking  and  subscrib- 
ing the  said  oath  in  manner  aforesaid,  or  shall  present  a  persra  to 
any  vacancy  who  is  then  or  shall  be  pastor  or  minister  of  any  other 
church  er  parish,  or  any  person  who  shall  not  accept  or  declare  his 
willingness  to  accept  of  the  presentation  and  charge  to  which  be  is 
presented,  within  the  said  time,  such  presentation  shall  not  be  ac- 
counted any  interruption  of  the  course  of  time  allowed  to  the  patron 
for  presenting  ;  but  the  jus  devclutum  shall  take  place,  as  if  no  presen- 
tation had  been  offered ;  any  law  or  custom  to  the  contrary  notwith- 
standing. 

IX.  And  be  it  also  further  declared  and  enacted,  That  nothing 
herein-contained  shall  prejudice  or  diminish  the  right  of  the  churdi, 
as  the  same  now  stands  by  law  established,  as  to  the  trying  of  the 
qualities  of  any  person  presented  to  any  church  or  benefice. 
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Page  40f  seventh  line  from  the  top,^  *'  prelection,**  retid  protection. 

• .  280,  second  line,^  **  Allow  me  to  say, — in  which  he  also  joined^ — that  th?  men 

*'  who  took  the  lead  in  that  straggle  concerning,**  &c.  read  ^^  Altaw  mi;  to  ^j^ 
'<  that  the  men  who  took  the  lead  in  that  struggle, — in  which  he  also  joined, — 
**  concerning,**  &c. 

281,  ninth  line, /or  «  1838,'*  read  18ia 

.  812,  seventh  line  from  the  bottom,  ybr  •'  1078.*'  read  1578. 

—  828,  tenth  line  from  the  top,ybr  "  proposition,*'  read  •*  proportion." 

827.  fourteenth  line  from  the  top, /or  "  presbyteries,**  read  *'  ptesbyterf." 

— —  838,  twenty.first  line  from  the  bottom,  y&r  "12  Anne,"  read  "^^  10  Anne.'* 
— «  348,  fourteenth  line,  before  <*  inclinations,*'  insert  *'  the." 
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SUPPLEMENT. 


The  Judgment  pronounced  in  this  Case  by  the  CoOrt  of  Ses** 
sion  on  the  8th  of  March  1838,  having  been  brought  under  the 
review  of  the  House  of  Lords,  by  an  appeal  taken  on  the  part  of 
the  Presbytery  of  Auchterarder,  with  the  sanction  of  the  General 
Assembly  of  the  Church  of  Scotland,  the  cause  was,  by  a  special 
order  of  the  House,  appointed  to  be  heard  on  Monday  the  1 8th  of 
March  1839. 

On  that  day,  accordingly,  on  Counsel  being  called,  there  ap- 
peared  for  the  Appellants,  Sir  Frederick  Pollock,  Mr  Pemberton, 
and  Mr  Robert  Bell, — Messrs  Spottiswoode  and  Rol>ertson,  Solici- 
tors. For  the  Respondents,  the  Attorney- General  (Sir  John 
Campbell,)  Mr  Knight  Bruce,  and  Mr  Whigham, — Mr  Richard* 
60D,  Solicitor. 

Sir  Frederick  Pollock  opened  the  case  on  the  part  of  the  Ap- 
pellants on  Monday,  and  was  followed  by  Mr  Pemberton  on  Tues- 
day. The  Attorney-General  and  Mr  Knight  Bruce  stated  the 
case  for  the  Respondents  on  Thyrsday  and  Friday  ;  and  on  Satur- 
day Sir  Frederick  Pollock  replied  for  the  Appellants.  As  the 
arguments  urged  from  both  sides  of  the  Bar  were  almost  identical 
with  those  maintained  in  the  Court  of  Session,  which  are  already 
given  at  length  in  the  Report,  it  is  unnecessary  to  repeat  them 
here.  The  pleadings  having  been  closed,  the  case  was  delayed 
for  farther  consideration  until  the  2d  of  May,  when  the  following 
Speeches  were  delivered. 


Lord  Broctgham. — My  Lords,  in  rising  to  state  the  opinion 
which  I  have  formed  upon  this  case,  I  own  that  I  approach  the 
question  with  very  considerable  anxiety, — an  anxiety  occasioned 
by  its  vast  importance,  increased  by  my  knowledge  of  the  deep 
and  universal  interest  which  it  excites  all  over  the  kingdom  of 
Scotland,  and  consummated  by  the  very  considerable  difference  of 
opinion  which  has  prevailed  among  the  learned  Judges  who  have 
decided  it  in  the  Court  below — a  decision  pronounced  by  very  lit- 
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tie  more  than  a  bare  majority  of  the  Court,  preceded  by  very  ela- 
borate argument  at  the  Bar,  accompanied  with  very  elaborate  ar- 
gument from  the  Bench,  and  dissented  from  by  no  less  than  fire 
of  those  learned  persons  who  are  among  the  most  distinguished 
of  the  Scottish  Judges. 

A  circumsunce  occurs  which  might,  at  first  sight,  seem  rather  to 
relieve  me  from  some  part  of  this  anxiety,  but  which  nevertheless 
is  in  itself  a  source  of  considerable  uneasiness — a  circumstance 
common  to  myself,  and  to  my  Noble  and  learned  Friend  who  is 
about  to  give  his  opinion  upon  this  case.  After  an  unremitting 
attention  for  five  days  to  the  able  and  learned  arguments  on  both 
sides  of  the  Bar,  I  deemed  it  my  duty  equally  to  examine  the 
reasons  adduced  in  the  ample  discussion  which  the  case  received 
from  the  Scottish  Bench,  having  access  to  their  opinions,  and  their 
arguments,  in  a  shape  which  it  were  to  be  wished  we  had  in  all 
cases  of  any  importance,  and  the  want  of  which  it  has  often  been 
my  lot  here  to  complain  of,  namely,  the  statement  of  their  own 
reasoning,  I  may  venture  to  say,  so  far  corrected  by  themselves 
as  to  be  given  in  their  own  words.  These  reasons,  from  those 
thirteen  learned  Judges,  occupy  a  volume  of  nearly  five  hundred 
pages  closely  printed.  It  may,  therefore,  be  safely  assumed,  that 
there  is  no  one  part  of  this  question  which  has  not  been  visited  by 
all  the  light  which  their  learning  and  capacity  was  fitted  to  throw 
upon  it,  and  that  we  have  everything  before  us  that  passed  be- 
low, as  well  as  all  that  could  be  urged  before  your  Lordships  here, 
to  enable  us  to  steer  our  way  through  the  various  difficulties,  or 
supposed  difficulties,  of  the  subject. 

Now  it  does  so  happen  that,  in  a  case,  which  has  undergone  so 
much  discussion  below,  which  has  given  rise  to  so  great  divisions 
among  the  Judges  below, — which  has  been  argued  on  either  side 
at  such  length,  both  at  the  Bar  and  on  the  Bench,  both  in  Scot^ 
land  and  here, — it  does  so  happen  that  I  have  been  with  the  ut- 
most diligence  seeking  for  difnculties,  and  found  them  not ; — that 
I  have  been,  with  all  the  power  which  I  could  bring  to  bear  upon 
the  investigation,  wholly  unable,  and  am  to  this  hour  unable  to 
discover  wherein  the  very  great  difficulty  consists,  and  that  I  have 
come  to  my  conclusion  without  any  sort  of  doubt  whatsoever  rest- 
ing upon  that  conclusion,  or  upon  the  grounds  whereupon  it  is 
formed. 

Now  although  this,  at  first  sight,  as  I  have  already  said,  may 
seem  to  relieve  me  from  the  anxiety  natural  to  the  position  of  one 
who  is  to  decide  upon  an  appeal  such  as  this,  yet,  in  another  view, 
it  rather  increases  that  uneasiness,  by  making  me  dread  lest  mat- 
ters which  have  occurred  to  others, — been  the  source  of  their 
doubts  and  the  cause  of  their  divisions,  should  have  escaped  me ; 
and  lest  I  may  fall  into  error  in  exercising  the  function  I  am  now 
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calfed  upon  to  perfonn.  But  it  is  a  great  satisfaction  for  me  to 
know,  and  it  bears  me  up  completely  in  the  position  I  am  to  oc- 
cupy, that  my  Noble  and  learned  Friend,  and  myself,  have  arrived 
at  the  same  conclusion,  without  any  communication  whatever  upon 
this  subject.  From  the  time  when  the  argument  began,  during 
the  course  of  the  argument,  at  the  close  of  the  argument,  and  dur- 
ing  the  interval  that  has  since  the  argument  elapsed,  we  have 
never  had  the  least  communication  on  the  subject  in  any  way,  di- 
rect or  indirect,  till  the  last  time  of  your  Lordships  sitting  here, 
when  we  agreed  to  give  judgment  this  morning ;  and  upon  that 
communication  we  both  were  found  to  have  arrived  at  precisely  the 
same  conclusion — and  I  rather  think,  (but  my  Noble  and  learned 
Friend  will  be  better  able  to  tell  you  than  I  am,)  that  we  enter- 
tain as  little  hesitation  in  our  judgment,  the  one,  as  the  other,  being 
both  of  us  unable  to  account  for  the  question  of  law  now  at  issue 
having  been  made  the  subject  of  such  a  long  and  pertinacious 
contest 

My  Lords,  I  say  all  this  without  the  slightest  disrespect  to  that 
most  learned  and  venerable  tribunal  which  has  judged  upon  it  be* 
low;  because  1  know  full  well,  that  it  is  of  the  nature  of  men,  and 
the  more  so  the  more  learned,  and  subtle,  and  able  they  are,  that, 
in  proportion  as  a  case  coming  before  them  is  of  great  importance, 
and  occupies  the  minds  of  the  people  by  whom  they  are  surround- 
ed, it  is  of  the  nature  of  men,  and  even  of  judges,  in  such  cir- 
cumstances, sometimes  rather  to  overdo  the  matter ;  and  perhaps 
it  is  the  safest  side  upon  which  to  err,  because,  at  all  events,  it 
betokens  their  attention  bestowed  upon  the  subject,  and  it  pre- 
cludes the  possibility  of  a  hasty  or  unwary  decision. 

Now,  before  proceeding  to  state  the  grounds  upon  which,  in  my 
opinion,  there  can  be  no  douht  whatever  that  the  Court  below  have 
come  to  a  right  conclusion,  and  that  their  judgment  should  be 
affirmed  here  by  your  Lordships,  I  will  take  notice  of  a  topic 
which  we  have  heard  more  than  once,  and  in  more  shapes  than 
one,  urged  at  the  Bar.  It  was  adverted  to  below :  It  is  adverted 
to  even  in  the  judgments  that  have  been  pronounced ;  and  I  can- 
not withdraw  from  taking  notice  of  it  here.  In  reference  to  the 
great  anxiety  which  this  case  excites  in  Scotland,  and  to  the  pos- 
sible consequences  of  an  affirmance  of  the  judgment,  much  has 
been  said  of  the  public  feeling  in  two  forms, — the  feeling  of  the 
flock,  and  the  feeling  of  the  pastor.  With  respect  to  the  flock  I 
have  no  reason  whatever  to  doubt,  I  am  not  permitted  to  doubt, 
that  they  will  render  a  respectful  obedience  to  the  law  of  the  land. 
But  if  I  have  no  reason  to  doubt  of  this  respecting  the  laity, 
how  much  less  dare  I  question  it  with  respect  to  the  ministers  of 
the  Gospel  ?  To  menace  a  tribunal  with  any  disrespectful  recep- 
tion of  its  lawful  decrees  from  the  laity  of  the  land  is  hardly  con- 
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ceivaUe ;  but  to  menace  it  with  any  disrespectful  receptiim  of  a 
sentence  pronounced  by  the  Judges  of  the  land — to  menace  such 
lawless  conduct  on  the  part  of  the  Clergy,  of  the  Christian  Cleigy 
of  a  Christian  Church,  the  Church  of  Scotland,  whose  head  is 
Christ  himself,  is  not  only  indecorous,  but  it  is  preposterous,  it  is 
monstrous — I  will  not  believe  it  till  I  see  the  fact, — a  fact  which 
I  hope  I  shall  not  live  to  sec,  and  which  I  hope  no  one  else  will 
live  to  see-^of  the  Church  of  Scotland  refusing  to  yield  a  willing 
as  well  as  respectful  obedience  to  the  lawful  decision  of  the  high- 
est Court  of  Judicature  in  the  realm  ;  the  Court  whose  office  it 
is  to  pronounce  the  law  of  that  realm.     It  is  for  me  to  add,  that, 
if  it  were  as  certain  the  other  way,  still  the  law  must  take  iti 
course*    If  it  were  just  as  clear  that  the  judgment  we  are  about 
to  give  would  be  resisted,  as  I  know  it  to  be  demonstrably  certain 
that  it  will  be  cheerfully  obeyed,  still  it  is  the  office  of  your  Lord* 
ships  to  pronounce  your  opinion  upon  the  question  of  law  brought 
before  you  ;  and  you  would  betray  your  duty  most  grossly,  if  you 
were  to  suffer  yourselves  to  be  diverted  from  pursuing  the  course 
of  your  duty  by  any  fear  of  other  persons  atiU  more  scandalously 
betraying  their  duty  both  as  ministers,  and  as  subjects,  and  still 
moie  flagrantly  violating  the  law.     I  will  now  proceed  to  stato  the 
reasons  upon  which  I  have  come  to  a  conclusion  in  favour  of  the 
judgment  under  appeal.     They  are  short  and  satisfactory  to  my 
mind.     They  consist  in  a  reference  to  the  statute  law  of  the 
country,  and  they  leave  upon  my  mind  no  doubt  whatever, — uxdess 
we  are  to  allow  niceties  drawn  from  antiquarian  lore,  subtleties 
•gathered  from  disputed  points   of  church  history,  refinements 
borrowed  from  the  controversies  among  theologians  of  past  ages, 
and  metaphysical  distinctions  and  arguments  ab  ineonvenieniij 
and  misconceived  notions  with  respect  to  the  bounds  and  limits  of 
jurisdictions,  to  prevent  the  plain  intendment  of  statute  law, — ^that 
intendment  which  is  to  be  gathered  from  the  words  of  the  Legis- 
1  iture,  which  is  confirmed  by  tlie  reason  of  the  thing,  which  is  esta- 
blished above  all  by  the  manifest  purpose  of  the  enactment,  as  de- 
clared by  the  lawgivers  themselves,  and  which  is  ultimately  clench- 
ed as  it  were,  and  made  fixed  and  sure,  by  comparison  with  other 
branches,  other  principles,  and  other  provisions  of  the  law  itself. 
Now,  my  Lords,  when  I  go  at  all,  after  what  I  have  said,  into 
the  historical  matter  belonging  to,  or  rather  perhaps  brought  into, 
and  made  to  encumber  this  case,  and  much  of  which  is  more  cu- 
rious than  useful  in  the  argument,  your  Lordships  will  presently 
perceive  it  is  with  a  view  of  helping  out  the  construction  to  which 
I  am  coming,  and  for  no  other  purpose.     I  shall,  therefore,  for  s 
moment,  look  to  what  was  the  original  interposition  of  the  people 
in  questions  of  presentment  and  induction  into  benefices, — and 
then  I  find  that  at  no  time,  even  when  the  rights  of  patronage 
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were  the  least  known,  and  therefore  the  worst  secured,  at  no  time 
did  the  people^s  share  in  the  operation  bear  the  least  resemblance 
to  what  is  contended  for  in  the  present  case. 

But,  first  of  all,  it  is  certainly  convenient  and  satisfactory  to 
find,  that  we  have  no  dispute  whatever  here  relating  to  the  facts« 
Lrord  KinnoulPs  undoubted  right  to  the  advowson,  or  the  patro- 
nage, of  the  living  is  clear.  His  having  presented  Mr  Robert 
Young  to  that  living  is  clear.  The  pesentment  having  by  the 
Presbytery  been  received  within  due  time  is  admitted,  its  hav« 
ing  been  sustained,  as  they  are  j^eased  to  call  it,  is  admitted  also. 
What  effect  that  sustentation  has  had,  or  to  what  use  or  pur- 
pose it  has  served,  is  another  question.  The  refusal  afterwards  of 
the  Presbytery  to  ordain  and  induct  Mr  Young  to  the  living  is 
admitted.  And,  in  the  sicuth  place,  the  ground  of  that  refusal  (and 
this  is  most  important)  is  distinctly  admitted.  It  forms  the  whole 
fiubject  matter  of  the  controversy ;  and  I  shall  now  call  your  at- 
tention to  the  statement  of  it  upon  the  Record,  in  the  Sd  article 
of  the  Condescendence,  and  the  answer  of  the  Presbytciy.  The 
allegation  in  the  Condescendence  is  this,  ^  The  aforesaid  sentence, 
'  whereby  the  Presbytery  rejected  Mr  Robert  Young  as  presentee 

*  to  the  Church  of  the  parish  of  Auchterarder^  proceeded  eiclu- 

•  sively  on  the  ground  of  the  veto'— a  new  word  introduced,  I 
apprehend,  into  the  Scottish  law,  but  a  translation  of  it  is  given 
in  the  same  sentence, — on  the  ground  of  the  veto  or  *  dissent,'— 
a  most  important  word — ^  or  dissent  exercised  by  the  alleged  ma- 
^  jority  of  heads  of  families  or  parishioners  of  Auchterarder.'* 
Such  is  the  allegation.  The  answer  is  *  Admitted.'  Thus,  there^ 
fore,  it  is  clear,  that  there  is  raised  before  your  Lordships  the 
question,  Have  the  majority,  or  alleged  majority,  (an  all^ation 
not  traversed,)  of  the  heads  of  families  of  any  parish  the  right  to 
exercise  a  veto,  or  dissent, — I  prefer  the  English  translation  to 
the  Latin  original— and  is  the  Presbytery  bound  by  that  dissent, 
unaccompanied  with  any  reasons,  and  not  followed  by  any  inquiry 
on  their  part  into  the  validity  of  the  causes  of  dissent,  to  reject 
the  Patron's  presentee  ?  In  other  words,  Is  the  patron's  right  of 
presenting  subject  to  this  acceptance,  or  refusal-^that  is,  the  choice 
of  the  congregation  ?  That  is  the  question,  and  the  important 
question,  raised  before  your  Lordships,  that  is  to  say,  Is^  or  is  not, 
by  the  law  of  Scotland,  the  right  of  patronage  in  the  patron  ?  or 
is  it  in  the  Patron,  conjointly  and  concurrently  with,  and  shared 
by  the  parish,  as  well  as  the  Patron?  That  is  the  question  raised 
by  force  of  the  word  ^  dissent,'— ^for  it  is  a  mere  refusal  of  asssent. 
It  is  a  choice  negative,  exercised  by  one  party,  after  a  choice 
affirmative,  exercised  by  the  other,  neither  party  being  bound  to 
assign  any  reason  other  than  his  mere  will. 

My  Lords,  I  come,  therefore,  to  observe  upon  what  has,  at  dif- 
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ferent  timesy  been  tbe  rigbt  of  the  psrish  or  the  eongregatioii, 
even  in  times  when  the  right  of  the  Patfon  was  most  feeble,  and 
worst  ascertained.  Let  us  see  what  right  have  they,  in  point  of 
fact,  and  by  practice  or  usage,  enjoyed* 

Now,  it  is  to  be  observed,  that,  before  endowments  were  nume- 
rous, when  there  were  very  few  patrons  to  present,  when  all  that 
the  church  consisted  of  was  a  number  of  congregations,  and  when 
the  provision  for  the  parson,  or  the  priest,  was  as  feeble  as  the 
Church  itself,— when  he  was  paid  accidentally  by  casual  offerings, 
by  various  fees  from  time  Co  time  increased  by  clerical  encroacb- 
ments,  but  when  there  was  no  provision  regularly  made  by  formal 
and  substantial  endowment,**-it  b  clear  that  the  right  of  patronage 
could  hardly  be  known ;  and,  as  the  priest  must  be  chosen  by 
somebody,  it  appears  that  he  was  then  chosen,  not  by  the  congre- 
gation, who  were  to  be  his  scholars  not  his  pations,  but  he  was 
diosen  by  the  clergy— by  the  clerical  portion  of  the  Church.  For 
your  Lordships  will  find  there  is  a  eanon,  in  the  year  45i8,  refer* 
red  to  by  one  of  the  learned  Judges,  which  shows  that  the  election 
was  in  the  clergy,  though  with  the  assent  of  the  congregation, — 

*  PlebiSf'*  says  the  canon,  ^  non  tut  eligere^  est  eleeiioni  constn- 

*  HreJ*  That  is  all  the  functicm  of  the  people.  The  dergy  chose, 
— the  people  assented ;  and  this,  in  tbe  year  493»  was  extended  to 
bishops  ;  for  it  is  then  laid  down  by  another  canon,  ^  In  ehciimm 

*  Episcopi  paptUus  debet  acbtfte,^  just  as,  in  the  enthronement  of  die 
King,  which  had  been  originally  the  actual  choice  by  soldiers  of 
their  imperator  or  emperor  in  ruder  ages  beyond  the  period  of  au- 
thentic history,  long  after  that  election  had  been  disused,  there  con- 
tinned  the  remnant  of  it,  which  we  have  at  coronations  up  to  tins 
hour,  by  asking  the  people^s  assent  as  a  form.  The  people  mqr 
here  be  said  ^  adesse ;'  for  they  are  called  upon  to  give  their  assent 
though  the  oorcmation,  the  enthronement,  the  allq^ance,  and  the 
prerogative^  would  have  been  just  the  same  if  they  refused,  as  if 
they  gave,  their  assent ;  and  would  have  been  just  the  same  if  their 
assent  had  never  been  asked. 

Tb^i,  in  a  work  which  is  deemed  a  great  authority  among  the 
fathers,  I  mean  Cyprian's  Letter  to  the  Spuiisb  people,  we  find  it 
written,  that  no  one  should  ^  be  ordained  but  in  the  presence  of  the 
'  people/  Now  why  ?  The  reason  is  given,  and  it  throws  light 
upon  the  Call,  for  I  take  the  Call  to  be  a  sort  of  remnant  of  this  po- 
pular presence  :*-^The  nature  of  the  Call  is  exceedingly  ill-defined, 
and  its  history  is  admitted  on  all  hands  to  be  very  obscure ;  as&r 
as  it  ever  existed  in  anything  like  a  substantive  shape,  (except  at 
one  period  when  patronage  was  avowedly  abolished  by  law,)  it  is 
now  put  down  by  law,  as  I  shall  show  in  a  further  part  of  my  ar- 
gument.«^But  its  nature  seems  to  be  illustrated  by  tbe  reasaa 
which  Cyprian  assigns  for  the  presence  of  the  people  at  ordinatioos, 
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^  No  QDe  should  be  ordained'— -(It  is  rather  an  advice  or  a  recom- 
meDdation  than  a  law  or  a  construction  put  upon  a  law,) — *  No  one 

*  should  be  ordained  but  in  the  presence  of  the  people,  to  the  end 
^  that  the  demerits  of  the  bad  may  be  disclosed,  and  the  merits  of 

*  the  good  proclainned.^  An  opportunity  was  to  be  given  for  show- 
ing whether  the  life  and  conversation  were  good  or  bad,  because 
that  tended  to  inform  the  conscience  of  the  bishop  who  was  to  or- 
dain the  clerk,  and  that  tends  in  Presbyterian  government  to  in- 
form the  conscience  of  the  Presbytery  who  are  to  judge,  as  I  shall 
presently  show,  and  only  to  judge  of  the  candidate's  qualifications 
-^the  life  and  conversation  being  one  of  those  clerical  qualifications. 
It  was  for  the  purpose  of  informing  the  party  who  was  to  decide,  that 
he  might  inquire,  and  upon  inquiry  might  determine. 

Then  there  is,  in  4939  a  rescript  (rf'Gelasius,  which  states,  that  the 
right  of  rejection  does  not  exist  at  all  in  the  people,  for  it  express- 
ly says,  *  If  their  objectioDs  are  groundless,^  which  implies  giving 
a  reason,  and  implies  no  veto,  no  dissent.  Dissent  is  a  mere  re- 
fusal ;  but  this  must  have  been  grounded  upcm  reasons,  because  he 
says,  that  those  reasons  are  to  be  submitted  to  the  clergy,  and  if 
groundless,  the  clergy  are  to  remove  them  by  admonition,  and 
thereby  to  compel  an  assent.  Does  not  that  clearly  show,  that  if 
the  reasons,  in  the  opinion  of  the  clergy,  were  groundless,  the  ckrgy 
were  to  proceed  as  if  there  had  been  no  dissent ;  and  to  deem  a  dis- 
sent founded  upon  bad  reasons,  or  upon  no  reason  at  all^  as  of  no 
force  at  all  ? 

Then,  in  the  year  886,  Pope  Stephen  says,  referring  distinctly 
to  the  same  subject,  ^  Docendus  est  poptdtu  non  sequendus^  A 
very  pontifical  doctrine,  no  doubt,  and  one  which  by  most  pontifis 
was  very  amply  and  very  accurately  practised,  together  with 
another  principle  as  religiously  acted  upon,  namely,  that  the  flock 
were  to  be  fleeced  as  well  as  taught.  That  honour  belongs  to  the 
Papal,  and,  God  knows,  not  at  all  to  the  Presbyterian  Church. 

Now  what  says  Boehmer,  in  a  book  which  is  of  great  authority, 
—^authority  in  foreign  countries,  as  well  as  among  the  canonists 
of  our  own — I  mean  his  Jus  Parochiale ;  it  is  cited  by  one  of  the 
learned  Judges :  He  says,  ^  poirono  votum  decisitmm  in  elections 

*  tribttatur.^ 

Now  see  the  difference  between  the  patrons,  and  the  populus^ 

*  Populo  negativum  ui  possint  dissentireC  But  how  ?  Not  as 
the  Aochterarder  people  have  done,  and  as  the  Presbytery  have 
allowed  them  to  do,  merely  to  dissent,  without  reason,  and  with 
nobody  to  judge  of  the  reason,  *  Non  tamen  aiiier  quatn  ai  jiM* 

*  tas  dissetisus  causas  ailegare  queant?  They  must  not  only 
dissent  and  give  their  reasons,  but  their  dissent  roust  be  grounded 
upon  such  just  reason  as  they  <  ailegare  giMan/y^-^that  is,  aa  they 
are  able  truly  to  allege. 


8  LOUD  BB0U<;HAM.''6  6F£ECH. 

Then  the  question  \^  Who  is  to  decide  upon  the  justice  of 
those  reasons?  And  that  question  is  best  answered  by  coming  to 
tbe  point  now  in  contest  between  the  parties.  How  has  the  Scotch 
law  determined  that  those  reasons  shall  be  examined  and  decided 
upon  ?  We  are  thus  led  to  what  is  certainly  the  very  pinch  of 
this  case,  and  which,  in  the  view  I  take  of  it,  works  decisively 
against  the  Appellants,  for  I  now  come  to  tbe  statute  law  of 
Scotland,  upon  which  the  whole  controversy  must  ultimately  de- 
pend. Let  us  first  go  to  the  original  act  regulating  the  Presby- 
terian scheme^  the  Act  of  159^,  Chapter  116.  After  providing 
for  the  exercise  of  the  judicial  and  administrative  functions  of  the 
▼arious  Church  judicatures  in  Scotland,  it  concludes  in  these 
words,  ^  Ordains  all  presentation  to  benefices,  to  be  direct  to  the 

*  particular  Presbyteries,  in  all  time  coming ;  with  full  power  to 

*  give  collation  thereupon ;  and  to  put  order  to  all  matters  and 

*  causes  ecclesiastical  within  their  bounds,  according  to  the  disci- 

*  pline  of  the  Kirk  :  Promding  tbe  foresaid  Presbyteries  be  bound 

*  and  astricted,  to  receive  and  admit  whatsoever  qualified  minister, 
'  presented  by  His  Majesty,  or  lay  patrons/  So  that  they  were 
bound  and  astricted,  by  the  force  of  this  statute,  to  admit ;  and 
if  they  did  not  admit,  they  broke  the  laws-,  they  acted  illegal- 
ly, and  were  liable  to  the  consequences,  civil  and  otHer,  of  dis- 
obeying the  positive  and  clear  order  of  a  statute,  to  receive  and 
admit  whoever  was  presented  by  a  lay  patron,  if  duly  qualified. 
They  were  only  to  judge  of  his  qualification ;  and,  it*  qualified, 
they  were  bound  and  astricted,  that  ia,  they  were  ordered  by  the 
law  to  admit  him.  It  was  at  their  peril,  qttoad  ctvUevi  efftxitan^ 
and  also,  ^uood  aKaa  ^eciu9^  that  they  refused  to  obey  the  posi- 
tive mandate  of  the  King  and  the  Estates  of  Parliament. 

At  different  times  doubts  were  entertained  whether  this  law 
ought  to  be  continued,  and  some  fluctuations  existed  even  in  tbe 
practice  under  it,  in  one  or  other  of  the  troublous  periods  of 
Scotch  church  history:  Nevertheless,  it  was  not  till  the  year 
1690  that  the  Legislature,  itself,  made  any,  even  apparent,  alte- 
ration of  the  statute.  There  having  been  an  act  passed  imme- 
diately upon  the  Hevolution,  the  Act  of  1690,  Chapter  d,  which 
revives,  renews,  and  confirms  the  Act  of  159^,  with  the  one  ex- 
ception of  the  part  of  it  that  I  have  just  read  relating  to  patron- 
ages, and  states,  that  this  matter  is  reserved  to  be  the  subject  of 
futin-e  legislative  provision,  in  performance  of  that  promise,  and 
in  comphance,  as  it  were,  with  that  legislative  notice,  came,  in  tbe 
same  year,  the  ^d  Chapter,  which  it  is  most  material,  therefore, 
that  1  should  now  bring  under  the  view  of  your  Lordships.  It 
is  entitled,  «  Act  concerning  Patronages,'  and  it  undoubtedly  in- 
troduced^  for  the  first  time,  a  total  change  in  the  law  of  patronage. 
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It  abolished  the  rights  of  patrons,  and,  indeed,  radically  extirpated 
patronage  ;  it  professed  to  do  no  less:  It  did  not  proceed,  as  some 
i¥ould  have  done,  by  a  side  wind,  professing  to  do  one  thing,  and 
doing  another ;  but  it  honestly,  openly,  and  manfully  avowed,  in 
a  spirit  worthy  of  men,  the  legitimate  successors  of  the  Cove- 
nanters, and  who  had  just  brought  about  the  Revolution  of  1688, 
in  Scotland, — ^it  avowed,  that  nothing  less  was  intended  than  to 
root  out  patronage  from  the  land.  This  famous  statute,  there- 
fore, begins  by  pronouncing  the  doom  of  patronage ;  and  it  gives 
the  cause  of  the  doom,  namely,  the  crimes  of  the  offender:   ^  Our 

*  Sovereign  Lord  and  Lady  considering,  That  the  power  of  pre- 
^  senting  ministers  to  vacant  churches,  of  late  exercised  by  pa- 
'*  Irons,  hath  been  greatly  abused,  and  is  inconvenient  to  be  con- 

*  tinned  in  this  realm."  The  senteiice  has  thus  gone  forth  agairist 
pulrons  ;  and  whatever  is  done  after  this  preamble,  must  be  taken 
to  be  in  execution  of  this  judgment  for  the  oiFence,  namely,  the 
abuse  and  inconvenience  ascribed  to  the  right  of  patronage.  The 
sentence  is  neither  more  nor  less  than  utterly  abolishing  that  aright, 
for  that  cause. 

Now  this  is  most  effectually  done ;  but  it  is  material  to  consi- 
der how  it  is  done,  and  what  is  substituted  in  place  of  the  thing 
destroyed ;  because  one  part  of  the  argument,  and  the  greater  part 
of  it,  is  a  falling  back  from  the  Act  of  1711,  the  10th  of  Anne, 
upon  the  Act  of  1 690,  in  a  way  and  by  a  process  of  reasoniag 
which  I  marvel  at,^which  the  more  I  read  the  more  I  wonder  at, 
and  upon  which  I  shall  presently  have  to  say  somewhat  to  your 
Lordships.     The  act  proceeds,  ^  That  in  case  of  the  vacancy  of 

*  any  particular  church,  and  for  supplying  the  same  with  a  minis- 

*  ter,  the  heritors  of  the  said  parish,  (being  Protestants,)  and  the 

*  elders  of  the  said  parish,  are  to  name  and  propose  the  person  to 

*  the  whole  congregation,  to  be  either  approven  or  disapproven  by 

*  them.*  The  process,  therefore,  is  clear;  it  is  not  the  people, — 
it  is  not  the  congregation  who  are  to  call ;  but  it  is  a  very  select 
portion,  it  may  be  five  people,  it  may  be  four  people,  there  may 
be  but  one  heritor  and  three  elders,  and  these  are  constituted  a 
kind  of  corporate  body — For  what  purpose  Y  For  the  purpose-of 
presenting  to  the  people.  Then  the  pesentation  is  hereby  taken 
from  the  patrons,  because  they  have  abused  it,  aDd>  because  it  was 
found  inconvenient,  and  it  is  transferred  to  this  new  body,  the  he- 
ritors and  elders,  who  are  to  present  to  the  congregation.  If  the 
congregation  disapprove, — the  disapprovers  are  to  do  what  ?  To 
exercise  a  veto  ?  To  give  their  dissent,  as  the  second  article  of  the 
condescendence  pleads,  and  the  answer  to  it  admita,  and  as  the 
presbyteries  state,  to  be  their  sole  reason  for  not  admitting  Mr  R. 
Young  ?  No  such  thing ;  they  are  to  ^  give  in  thenr  reasona,*  just 
as  the  Canon  of  4S8,  just  as  the  Canon  of  493,  just  as  the  re- 
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scriDt  of  49S»  and  as  Pope  Slephaiius's  reacript  of  886,  and  ai 
Boeoner'a  authority,  with  respect  to  those  old  times,  aUtes  to  haie 
been  the  church  law  even  then.  They  are  *  to  give  in  their  rei^ 
^  SOBS."  Now  what  is  to  be  done  upon-tlte  reasons,  and  why  are  they 
to  give  them  ?  '  To  the  effect  the  affair  niay  be  cc^nosced  upon 
'  by  the  presbytery  of  the  bounds,  at  whose  judgment  and  by  whoss 

*  detemi  nation  the  calling  and  entry  of  a  particular  minister  is  to 

*  be  ordered  and  concluded.^ 

Now  1  pray  your  Lordships  to  stop  hete,  and  to-  form  a  clesr 
idea,  (for  it  is  most  important  to  the  subsequent  part  of  my  argiw 
ment,)  of  what  the  scheme  is  of  presentment  and  admission,  wUck 
is  laid  down  by  this  important  statute.  Patronage  was  to  be  abo» 
lished.  It  had  sinned  in  two  ways,— First  by  its  abase,  and,  s^  . 
condly,  by  its  inconvenience ;  therefore  it  was  to  be  extinguished 
and  another  process  of  election  to  be  substituted  in  its  room.  Then 
what  is  this  process?  The  heritor,  or  heritors  and  ciders  are  to 
present  to  the  congregation ;  and  the  congregation  are  either  to 
say  that  they  approve,  or  that  they  disapprove.  If  they  disap- 
prove they  are  to  give  their  reasons.  Those  reasons  are  to  be  de- 
cided upon,  not  certainly  by  the  heritors  and  elders,  but  by  the 
Presbytery  of  the  bounds,  and  by  the  Presbytery  of  the  bwnds 
cognoscing,  that  is  to  say,  judicially  examining  the  truth  and  the 
sufficiency  of  those  reasons.  Here,  as  in  all  cases  of  judicial  exa- 
mination, two  things  may  happen.  The  Presbytery  may  ehhei 
demur  as  it  were,  and  deny  the  relevancy  of  the  grounds  stated  by 
the  congregation  x  They  may  say,  if  all  those  things  are  true  they 
are  no  omeetion  to  the  admission:  Or  the  Presbytery  may  go  to 
issue  upon  the  fact ;  they  may  say  it  is  true  that,  if  the  statement 
of  fact  be  well  grounded,  it  foma  a  sufficient  cause  for  our  reject 
tion,  but  the  fact  is  denied,  or  is  doubted : — Inquire  as  to  the 
fact  If  upon  both  of  those  inquiries  they  find  that  the  congre- 
gation is  right,  then  the  reasons  being  well  founded,  in  fact  and 
in  law,  the  Presbytery  are  to  reject  the  party  presented.  If  either 
inquiry  p'oves  against  the  congregation ;  if  either  the  iWcts  amount 
in  the  judgment  of  the  Presbytery  to  no  disqualification ;  or  if  the 
statement  of  fact  be  found  untrue,  then  the  Presbytery  are  to  re- 
ject, not  the  candidate,  but  the  reasons  of  the  congregation,  and 
to  admit  and  induct  the  presentee.  So  that  here  is  a  completely 
new  form  of  proceeding  instituted,  for  the  first  time,  in  Scotland 
—an  abolition  of  the  right  of  patronage,  and  a  transfer  of  that 
right  to  the  heritors  and  the  kirk-session,  with  the  conourreiice  of 
the  people,  and  wish  the  supeatvision,  and  final  judgment  of  die 
Presbytery,  and,  all  those  parties  combining,  the  operation  is  com- 
pleted one  way  or  another,— -either  the  presentee  of  the  heriton 
and  kirk*session  is  rejected,  or  the  presentee  is  admitted^  and  ob- 
tains possession  of  the  cure. 
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My  LordS)  keeping  the  proTisioii  of  the  Aet  1690  steadily 
in  view,  let  us  see  what  next  took  place.     If  this  had  contiiiu* 
ed  the  law  of  the  land— if  this  statute  had  been  left  unrepealed — • 
no  man  could  have  said  that  *Lord  KinnouU,  or  any  other  patron, 
had  the  right  of  presentation.     It  was  abolished.     It  was  avowed 
to  be  abolished.     The  reason  of  tbe  abolition  was  given.     A  trans- 
fer was  made,  and  the  party  was  indicated  to  whom  the  transfer, 
as  the  substitute  of  the  patron,  was  effected  by  the  Act.     But  if 
this  is  true,  another  thing  is  eqiially  true.  That  nothing  like  the 
present  arrangement  laid  down  by  the  Greneral  Assembly,  and  fol- 
lowed by  the  Presbytery,  would  have  arisen  under  that  law.     This 
arrangement  is  something  wholly  different :  It  is  no  presentment 
to  the  congregation  by  the  heritors  and  kirk-session :  It  is  no 
refusal  upon  reasons  giving  in  by  the  congregation  :  It  is  no  cog- 
noscing and  adjudication  by  tbe  Presbytery— but  it  is  a  totally 
different  proceeding,  invented  for  the  first  time  in  the  year  of 
Grace  1834 ;  and  which  at  the  Revolution  of  1690  was  no  more 
dreamt  of  than  it  was  in  the  reign  of  James  VI.,  in  the  year  1592. 
It  is  a  totally  different  process,  not  in  tbe  slightest  degree  resemb^ 
ling  the  other.     So  that  if  we  are  driven  bade  in  the  ailment 
from  the  Statute  of  Anne,  to  which  I  am  now  coming,  and  are  to 
fidl  back  upon  the  statute  of  William  and  Mary,  we  are  then,  no 
.  doubt,  driven  away  from  the  right  of  patronage,  aad*  the  Aet  of 
Anne  is  repealed,  (though  only  by  our  misconstruction  of  it,  and 
not  by  the  Legislature,)  bat  we  do  not  fallback  upon  the  present 
proceeding  of  the  Auehterarder  Presbytery,  or  any  thing  like  it': 
We  fall  Iwck  upon  a  totally  different  state  of  things,  namely,  po- 
tionage  transferred  from  the  patron  to  the^heritor  and  kirk-^ession, 
and  reasons  to  be  given  for  dissent  by  the  congregation,  and  thospe 
reasons  to  be  adjudicated  upon,  after  being  cognosced,  by  the  Pre»- 
bytery*-*which  is  a  thing  asdtflerent  from  what  has  been  done  upt- 
on  the  present  occasion  as  can  well  be  imagined* 

Therefore  let  us  now  see  what  was  done,  and  why  it  was  done, 
by  the  10th  of  Anne,  in  the  year  1711.  I  m«st  here  say,  that, 
with  all  the  respect  and  reference  which  I  habitually  feel  for  the 
authors  of  the  Revolution,  both  in  England,  and  Scotland,  if  they 
had  never  done  any  thing  wiser,  or  any  thing  move  just,  or  more 
considerate  than  they  did  in  passing  the  Act  of  1690^  chapter  23, 
I  should  not  have  thought  them  entitled  to  all  the  veneration  with 
which  we  are  wont  almost  instinctively  to  mention  their  names.  I 
cannot  conceive  any  thing  more  strikingly  different  horn  the  con- 
dact  of  the  Somerses,  the  Godolpbins,  and  the  other  gnat  men 
who  brought  about  the  Revolution  in  this  country,  whose  conduct 
ia  all  particulars,  civil  and  ecclesiastical,  was  marked  by  the  most 
careful,  and  delicate,  and  cautious  dealing  with  all  existing  insti- 
tutions, all  positive  rights,  all  vested  interests^ — I  can  conceive  no 
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thing  more  widely  different  from  the  spirit  that  presided  orer  all 
the  proceedings  of  those  great  men,  than  this  Act  of  the  Scotch 
Estates  in  Parliament  assembled.  For,  upon  a  vagae  and  gene- 
ral allegation  of  abuse  and  inconvenience,  it  takes  awaj  the  rigrhts 
of  the  lay  patrons,  it  gives  them  no  opportunity  of  defending  thcra- 
selves  against  the  one  charge,  or  arguing  against  the  other ;  and 
it  then  admits  in  express  terms,  that  they  have  a  valuable  right  of 
property,  because  it  professes  to  give  them  a  compensation-=-6(K> 
mcrks  was  given,  equal  to  about  L.  35  ;  and  be  it  observed,  diat 
this  very  hasty,  crude,  and  ill  concocted  provision,  gives  the  same 
compensation  for  all  advowsons,  whatever  might  Ire  the  difference 
in  their  value.  It  was  therefore  a  very  great  encroachment,  rery 
hastily  and  violently  made,  upon  the  rights  of  private  property, 
the  existence  of  which  it  admitted,  while  it  gave  nothing  that  conld 
be  called  an  equivalent  in  return  for  what  it  confiscated.  But,  af- 
ter twenty  years  of  thisnew  scheme,  there  comes  the  Statute  of  Anne 
in  1711,  and  its  reasons  are  given  in  the  preamble,  '  Whereas, 

*  by  the  ancient  laws  and  constitutions  of  that  part  of  Great  Britain 

*  called  Scotland,  the  presenting  of  ministers  to  vacant  churches, 

*  did  of  right  belong  to  the  patrons,  until,  by  the  Act  of  1690, 

*  the  presentation  was  taken  from  the  patrons  and  given  to  the 
'  heritors  and  elders  of  the  respective  parishes,  and,  in  place  of  the 

*  right  of  presentation,  the  heritors  and  liferenters  of  every  pa- 

<  risli  were  to  pay  to  the  respective  patrons  a  small  and  inconsi- 

*  derable  sum  of  money  ;'  *  And  whereas,  by  the  16th  Act  of  the 

<  5th  Session,  and  by  the  13th  Act  of  the  oth  Session  of  the  said 

*  King  William, — the  one  intituled,  An  Act  for  encouraging 
«  of  preachers  at  vacant  Churches  be  north  Forth,  and  the  other 

*  intituled,  Act  in  favour  of  preachers  be  north  Forth,  there  are 

*  several  burthens  imposed  upon  vacant  stipends,  to  the  prejudice 
«  of  the  patron's  right  of  disposing  thereof;  And  whereas  that  way 

*  of  calling  ministers  has  proved  inconvenient,' — here  they  adopt 
a  very  opposite  mode  of  reasoning,  ab  inconvenienti,  which,  A- 
though  no  argument  in  construing  a  statute,  or  expounding  a  law, 
is  an  admirable  reason  for  making  a  law,  or  for  repealing  one  al- 
ready made,  and  for  altering  a  practice  tried  by  experience,  espe- 
cially as  that  practice  was  only  ^1  years  old,  ^  and  has  not  only 

*  occasioned  great  heats  and  divisions  amongst  those,  who,  by  the 

*  aforesaid  act,  were  entitled  and  authorized  to  call  ministers,  but 
'  *  likewise  has  been  a  great  hardship  upon  the  patrons,  whose  pre- 

*  decessors  had  founded,  and  endowed  those  churches,  and  who 

*  have  not  received  payment  or  satisfaction  for  their  right  of  patron- 

*  age  from  the  heritors  or  liferenters,  nor  have  granted  rennncia- 

*  tions  of  their  rights  on  that  account,^  For  these  reasons*— and 
stronger  can  hardly  be  conceived,  first,  because  an  uncompensated 
violation  of  private  property  had  been  committed,  an  interference 
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with  a  valuable  estate  without  compensation  ;  secondly ^  because 
great  inconvenience  had  been  occasioned  by  causing  heats  and  ani- 
mositres  in  the  exercise  of  the  new  right  in  the  new  hands  to  which 
it  had  been  transferred  from  the  lawful  owners— ^for  these  very 
sufficient  reasons,  the  act  proceeds  immediately  to  repeal  and  make 
Toid  the  said  Act  of  1690  concerning  patronage. 

That  act  is,  therefore,  by  the  statute  of  Anne  completely  repeal- 
ed and  abrogated,  and  it  from  thenceforward  ceased  to  exist,  just 
as  much  as  if  it  had  never  been  enacted  at  all.  Then,  in  order 
that  there  might  be  no  doubt,  when  that  act  was  repealed,  what 
the  law  existing  before  1690  was,  a  declaratory  clause  follows: 

*  That  in  all  time  coming,  the  right  of  all  and  every  patron  or 

*  patrons  to  the  presentations  of  ministers  to  churches  and  bene- 
^  fices,  and  the  disposing  of  the  vacant  stipends  for  pious  uses 
*'  within  the  parish,  be  restored,  settled,  and  confirmed  to  themy 
^  the  aforesaid  acts  or  any  act,  statute,  or  custom  to  the  contrary 

*  in  anywise  notwithstanding;  and  that  from  and  after  the  1st  day 

*  of  May  1712,  it  shall  be  lawful  for  Her  Majesty,  her  heirs  and 
^  successors,  and  for  every  other  person  or  persons  who  have  right 
'  to  any  patronage,  to  present  a  qualified  minister  or  minij^ters  to 

*  any  church  or  churches  whereof  they  are  patrons,  which  shall 

*  at  any  time  after  the  said  first  day  of  May  happen  to  be  vacant, 

*  and  the  Presbytery  of  the  respective  bounds,  shall,  and  is  here- 

*  by  obliged,  to  receive  and  admit  in  the  same  manner  such  qua- 

*  lified  person  or  persons,  minister  or  ministers,  as  shall  be  pre- 
*'  sented  by  the  respective  patrons,  as  the  persons  or  ministers  pre- 
'  sented  before  the  making  of  this  act  ought  to  have  been  admit- 
^  ted/  Now,  if  the  act  had  stood  without  this  last  proviso  as  to 
the  manner  of  inducting,  no  doubt  whatever  could  have  existed 
in  any  man^s  mind  upon  the  state  of  the  law  which  is  to  regulate 
this  question,  for  you  would  then  have  bad  the  Act  of  1690  abro- 
gated altogether.  You  would  have  had  the  right  of  the  heritors 
and  elders  to  present  to  the  people,  and  the  people  to  dissent  upon 
reasons,  and  the  Presbytery  to  cognosce  those  reasons  and  adjudi- 
cate thereupon,  entirely  repealed,  as  much  as  if  it  had  never  been 
bestowed  upon  the  parties.  It  only  existed  for  twenty -one  years, 
and  this  act  would  have  repealed  it  at  the  end  of  the  twenty-one 
years.  You  would  then  have  had  a  declaration,  or  a  statutory 
enactment,  in  1711,  that  all  patrons  had  a  right  to  present,  and 
that  all  qualified  persons  by  them  so  presented,  that  is  to  say,  all 
persons  who  had  the  due  qualification,  without  any  other  condi- 
tion whatever,  should,  at  once,  be  invested  with  the  living.  That 
would  have  been  the  clear,  undeniable,  unquestionable,  law  of  the  v 
land,  had  not  these  words  which  I  have  last  read  been  adjected 
in  the  form  of  a  proviso,  or  a  regulation.  The  argument,  then, 
will  turn  upon  the  force  and  effect  of  these  words  ;  and,  therefore. 
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two  pointg  are  msed  upon  this  act,  and  upon  those  two,  I  am  now 
about  to  give  my  opinion,  with  the  reasons  of  that  opinion.  Tbe 
one  question  is,  What  was  meant  by  *  qualified  person'  ?  and  tbe 
other  question  is,  How  far  this  repeal  of  the  former  act  and  the  re- 
vival of  patronage  is  qualified  or  restricted,  or  in  any  manner  of 
way  modified,  by  the  reference  therein  made  to  the  manner  of  in- 
ducting persons  observed  before  the  making  of  the  act.  Those 
are  the  two  points  material  to  be  considered  which  are  raised  upon 
the  construction  of  this  Statute,  and  I  address  myself  to  them  in 
their  order. 

Firsts  with  respect  to  qualification,  I  am  somewhat  surprised  to 
find,  in  the  very  able  and  learned  arguments  from  the  Bench  be- 
low, an  attempt  made  to  show  that  ^  qualification'*  is  of  such  ex- 
tensive  meaning,  that  within  its  scope  may  be  brought  the  whole 
of  the  matter  at  present  in  dispute,  namely,  the  acceptableness,  and 
reception,  of  the  party  presented  by  the  congregation,  as  finding 
favour  in  their  sight.  Much  ingenuity  is  displayed  by  several  of 
those  learned  persons,  for  some  of  whom  I  have  the  greatest  respect, 
whose  subtlety  I  know  to  be  unbounded,  and  the  fertility  of  whose 
imagination  in  dealing  with  questions  I  know  to  have  no  limits. 
That  subtlety  and  ingenuity  and  fancy,  I  think,  is  shown  in  endea- 
vouring to  give  this  widely  comprehensive  sense  to  the  term  qua- 
lification. It  was  said  Dr  Parr  might  have  been  a  very  able  di- 
vine in  England,  and  a  most  learned  man  in  the  Church,  and  yet 
very  unfit  to  teach  the  parish  of  Auchterarder :  Such  eminent 
men  will  do  in  one  place,  in  Glasgow  or  Edinburgh,  but  they  will 
be  thrown  away  entirely,  when  they  are  sent  to  waste  their  gifts 
upon  the  desert  air  of  some  Scotch  mountainous,  or  insular,  parish. 
It  is  justly  said,  indeed,  that  a  man  is  not  fit  to  teach  them  who 
does  not  speak  iheir  language ;  but  such  a  man  cannot  be  called 
a  qualified  person.  Language  is  one  essential  part  of  qualification, 
It  belongs  to  literature;  though  it  is  the  simple  portion  of  letters : 
If  a  man  knew  Greek  and  Hebrew,  and  did  not  know  the  mother 
tongue  he  was  to  preach  in,  I  should  say  he  was  minus  suffieiens 
in  iiteraturay  and  so  not  a  qualified  person.  But  we  have  here 
no  question  of  literary  qualification  ;  the  question  alleged  to  come 
under  the  larger  sense  of  the  word,  is  that  of  acceptable,  or  not  ac- 
ceptable, to  the  flock,  and  to  carry  this  within  the  meaning  of 
*  qualified''  is  the  attempt  of  these  expounders  of  the  Act. 

A  man,  say  they,  may  be  of  such  rude  and  stern  manners,  he 
may  be  so  disagreeable  in  his  habits  of  life,  or  he  may  be  so  much 
above  his  flock  in  his  manners,  and  so  entirely  disqualified  for  as- 
sociating with  them,  that  they  will  receive  no  edification  from  his 
ministrations.  My  Lords,  if  it  amount  to  anything  affecting  bis 
morals,  his  life,  and  conversation,  that  comes  no  doubt  within  the 
meaning  of  ^  qualified  ^  but  if  it  is  merely  that  they  do  not  like 
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him  as  well  as  they  might ;  that  they  prefer  another  to  him ;  that 
they  do  not  fancy  him  so  much  as  it  is  to  be  wished  they  did,  the 
law  has  affixed  to  the  word  '  qualified"  no  such  meaning  as  that : 
It  is  quite  clear  that  it  is  a  violent  strain  upon  the  law  to  impute 
to  it  such  a  meaning. 

But  I  do  not  rest  my  position  upon  argument  alone,  I  am  go« 
ing  to  shew  your  Lordships  that  no  such  meaning  can  possibly,  by 
the  law  of  Scotland,  be  given  to  the  word  ^  qualified.'  It  is  a 
technical  word  in  this  question.  It  is  not  the  word  ^  qualified,'' 
used  in  its  general  sense,  as  you  talk  of  a  man'^s  qualities,  of  his 
capacity,  of  his  abilities,  of  bis  merits,  which  are  all  general 
phrases,  and  none  of  them  technically  defined.  The  word  *  qua- 
lified/ is  as  much  a  known  word  of  the  law,  and  has  as  much  a 
technical  sense  imposed  upon  it  by  the  statutes,  by  the  law  au^o- 
rities,  by  the  opinions  of  commentators,  by  the  dicta  of  judges,  as 
the  word  ^  qualification''  has  when  used  to  express  the  right  to  kill 
game,  or  when  used  to  express  a  right  to  vote  in  the  election  of  a 
Member  of  Parliament.  It  is  perfectly  technical,  and  it  is  an  un* 
derstood  technical  expression. 

I  now  go  to  the  most  venerable  of  all  authorities  in  the  law  cf 
Scotland,  because  the  most  ancient,  the  JReffiam  Mqfesiatem ;  and 
I  am  the  more  induced  to  resort  thereto,  that  it  is  brought  from 
a  period  when  the  right  of  patronage  was  weaker  than  it  has  been 
since,  when  the  rights  of  advowsons  were  not  understood  as 
thoroughly  as  they  have  subsequently  been,  and  before  the  Legis- 
lature  had  ever  exercised  its  discretion  upon  the  sulgect,  or  made 
any  enactment  touching  those  rights, — I  the  more  go  to  the  Regiam 
Myestaiem  for  this  further  reason,  that  it  is  of  high  authority  in 
the  English  law.  At  one  time  it  was  doubted  among  the  legal 
antiquaries  whether  it  was  a  Scotch,  or  an  English,  bm>k;  and  it 
was  said,  with  the  usual  national  feeling  of  our  Scotch  fellow  sub- 
jects, that  it  was  a  Scotch  work  originally,  and  had  be^i  transfer^ 
red  and  adopted  by  an  English  lawyer.  But  I  believe  all  men 
now  admit  that  it  was  originally  an  English  book,  that  the  origi- 
nal work  is  our  Glanville,  whose  book  was  adopted  in  Scotland. 
This  circumstance  shows  that  the  law  of  the  two  countries  was 
nearly,  if  not  precisely,  the  same  in  those  remote  ages,  how  widely 
soever  they  may  differ  now. 

The  Eegiam  Majesiatemy  Lib.  1.  Cap.  2.  §.  3,  has  these  im* 
portant  words,  '  Ane  laick  patron  should  beware*—^  that  when 
*  any  kirk  or  vicarage  shall  happen  to  vaik,^  (that  is  to  be  va- 
cant,) ^  that  he  present  thereto  a  worthy  man  qualified.^  How  ? 
By  being  acceptable  to  the  people  from  his  eloquence,  or  from  his 
manner  of  demeaning  himself  in  society  ?-— No  such  thing-— ^  Qua- 
^  lified  in  literature,  life,  and  manners,^  (that  is  morals,)  *  within 
f  four  months  after  that  he  knows  the  kirk  to  be  vacant,  that  by 
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*  the  loDj^r  delay  of  the  presentation  he  prejodioe  not  hinfl^^ 
The  law  U  assumed  as  clear,  and  the  very  object  of  this  pasai^ 
is  to  prescribe  the  time  beyond  which  the  patron's  right  may  Japse. 
To  prevent  this,  it  says,  ^  let  him  take  care  to  present  within  four 

*  months/  Now  what  has  he  to  do  ?  He  is  to  present  a  qaalified 
person. — How  is  he  to  be  qualified  ?  In  literature,  lifc»  and  man- 
ners. All  the  qualification  which  there  is  imposed  upon  him  the 
necessity  of  looking  to  is  this-^that  the  party  presented  has  suf* 
ficient  literature,  a  pure  life,  and  godly  manners. 

The  same  is  the  doctrine  laid  down  in  all  the  most  venerable 
commentators ;  and  I  do  not  now  quote  fiankton  for  two  reasons  ; 
Jirsf^  because  he  is  much  more  modem ;  and  secondly^  because  a 
most  learned  Judge,  for  whom  I  have  the  most  constant  and  in- 
violable respect,  even  when  I  most  differ  from  him,— I  mean  Lord 
Moncreiff, — throws  a  doubt  upon  the  authority  of  Bankcon,  as  if 
his  opinion  were  of  no  great  weight,  generally,  which  I  own  sui« 
prized  me.  It  was  new  to  me  ;*-!  always  understood  that  his 
authority  had  risen  of  late  years  very  much  in  our  Courts.  Such 
was  the  language  at  the  Bar  during  the  time  of  Lord  £ldon ; 
during  the  time  of  my  >TobIe  and  learned  Friend  who  succeeded 
him ;  and  during  ray  own  time.  But,  however,  Lord  Moncreiff 
is  a  very  high  authority,  and  what  he  has  said  will  lead  me,  as  of- 
ten as  Bankton  is  quoted,  to  reconsider  this  matter.  But  his  Lord* 
ship  also  says,  he  is  peculiarly  of  less  authority  upon  a  question 
of  this  nature,  because  it  is  well  known  tl)at  he  had  taken  a  strong 
part  upon  the  Church  patronage  question*  Therefore  I  do  not 
quote  Bankton  at  all.  But  Balfour  I  cite,  and  in  his  Practicks  be 
lays  it  down  thus :  ^  Ane  qualified  and  habil  person,  of  sufficient  li- 

*  terature,  honest  in  life,  and  of  gude  manners.*"  That  exactly  cor* 
responds  with  the  words  in  the  Regiam  Majestatemy  which  says, 

*  qualified  in  literature,  lite,  and  manners.^ 

Therefore,  I  take  it  to  be  clearly  established  by  these  authori- 
ties, and  I  know  of  nothing  which  does  not  confirm  them,  in  any  of 
the  dicta  of  Judges,  or  the  decisions  either  of  the  Ecclesiastical  cff 
the  Municipal  Courts,  that  qualification  is  a  technical  word,  mean* 
ing  sufficiency  in  literature  and  honest  life,  as  Balfour  has  it»  and 
of  good  n^anners,  meaning  thereby  good  morals;  and  no  one  is 
more  ready  to  admit  at  once  than  I  am,  that,  upon  cognoscing  this 
matter,  as  the  statute  of  1690  expresses  it,  if  objections  to  the  li« 
terature,  to  the  life,  to  the  morals  be  made,  the  Presbytery,  the 
Kirk  Court,  with  an  appeal  to  the  Synod,  and  an  ultimate  appeal 
to  the  Assembly,  are  the  Judges  ot  his  qualifications  in  these  re- 
spects. But  I  also  venture  to  assert  it,  as  a  thing  equally  clear, 
that  his  being  acceptable,  or  not,  upon  other  grounds,  not  even 
stated  by  the  parish — their  saying  they  do  not  like  him,  they  have 
an  aversion  to  him,   they  prefer  any  other  to  him,  they  prefer 
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every  other  to  hiin,  be  is  the  man  in  all  the  world  they  do  not  wish  to 
have  among  them,  may  be  stating  a  thing  very  much  to  be  lamented, 
may  be  a  thing  very  Ht  to  be  submitted  for  the  consideration  of  the 
Patron,  may  prove  it  to  be  exceedingly  unfortunate  that  a  man  the 
object  of  such  prejudice,  however  groundless,  should  be  forced  upon 
tbe  people  as  their  pastor,  but  is  nothing  like  a  defect  in  the  person's 
qualification,  and  is  nothing  of  which  the  law  will  take  any  kind  of 
cognizance — I  would,  however,  add,  in  passing,  that  I  cannot  at 
all  admit  even  the  strongest,  prejudice,  universally  entertained, 
against  a  presentee  to  be  decisive  that  the  patron  was  wrong, 
and  the  people  right— f  cannot  assume  that,  because  he  is  one 
unanimously  rejected  by  the  people,  at  the  time  of  his  presen- 
tation, he  might  not,  afterwards,  turn  out  to  be  a  very  ^t  pas^ 
tor  for  them;  because  we  know  of  instances  in  which,  if  that 
had  been  held  a  sufficient  objection,  some  of  the  greatest  orna- 
ments of  the  Church  of  Scotland  never  would  have  filled  the  puU 
pit  for  one  single  hour  after  their  nomination  ;  and,  if  I  mention 
the  truly  venerable  name  of  Dr  Reid,  one  of  the  most  eminent 
philosophers  that  any  country  in  any  age  ever  produced,  I  at  once 
recall  to  the  recollection  of  such  of  your  Lordships  as  are  connect- 
ed with  Scotland,  a  remarkable  instance  of  what  I  am  now  stating, 
— He  never  would  have  been  minister  of  the  parish  of  New  Ma- 
char,  in  the  county  of  Aberdeen,  if  the  strong  and  unanimous  ob- 
jection of  the  people  had  been  reckoned  decisive.  He  was  settled 
there  by  main  force,  I  believe  by  the  military,  and  agMfist  the 
strongly  expressed  wishes  and  will  of  the  people ;  and  yet  he  be- 
came, before  many  months  had  passed  by,  one  of  the  l)est  belov- 
ed ministers  that  ever  officiated  at  the  altars  of  his  country.  But 
be  that  as  it  may,  and  supposing  we  odmit  it  to  be  desirable  that 
a  harmonious  settlement  should  always  take  place ;  this  is  a  to- 
tally different  consideration  from  the  question  of  right*  The  law 
is  not  so.  The  word  ^  qualified*  does  not  mean  that ;  it  does 
not  comprise  the  qualification  of  popular  favour.  The  word 
^  qualified^  means  something  else.  It  means  a  qualification  in  li- 
terature, life,  and  morals,  to  be  judged  of  by  the  Presbytery,  and 
no  one  talks  of  interfering  with  that  right  of  so  judging  by  them. 
Now  we  will  just  refer  for  a  moment  to  some  stress  that  has  been 
put  by  the  learned  Judges,  as  well  as  by  others,  upon  the  word 
*  qualification,^  from  a  desire  to  extend  its  scope  over  other  things,  as 
well  as  learning  and  life.  The  Two  Books  of  Discipline  are  well 
known  to  your  Lordships ;  Knox^s  First  Book  in  1560,  and  the 
Second  Book  of  1578.  Now  these  authorities,  as  they  have  been 
strictly  called,  undoubtedly  assert  an  election  by  the  people  in  so 
many  words.  They  do  not  merely  touch  a  right  of  rejection; 
they  do  not  confine  themselves  to  veto ;  they  do-  not  mention  assent 
or  dissent,  with  or  without  reasons  ;  but  they  go  a  great  deal  fur- 
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iher.  What  does  Knox  My  in  his  Book  P  Election  is  here  assertadiii 
plain  terms :  *  It  pertaineth  to  the  people  to  every  such  coi^rega- 

*  tion  to  elect  their  minister.*  That  is  not  contended  for  now.,  l^at 
is  claiming  for  the  people  a  right,  not  merely  to  reject,  or  to  aeoept, 
bat  to  choose  originaliy,  to  present  as  patrons  to  the  Presbyteiy. 
That  is  the  doctrine  of  this  Book ;  but  that  never  was  reoeived  for 
law  in  Scotland.  The  First  Book  of  DiscipKne  is  of  no  legal  an- 
thority  at  all.  The  Second  Book  of  Discipline,  in  like  mauMr, 
says,  *  The  liberty  of  election  of  persons  called  to  ecclesiastical 

*  functions,  and  observed  without  intem^tion  so  long  as  the  Kiik 

*  was  not  corrupted  by  antichrist,  we  desire  to  be  reMored,  so  thai 
^  men  be  not  intruded  upon  any  congregation  either  by  the  prince, 
^  or  any  inferior  person,  without  lawful  election,  and  the  assent  of 

*  the  people  over  whom  the  parson  is  placed,  as  the  practice  of  the 
V  Apostolic  and  primitive  Kirk,  and  good  order  craves/  Now  if  I 
were  called  to  a  conflict  with  the  Book  of  Discipline  upon  any  point 
of  church  discipline,  or  upon  any  article  of  theology,  I  should,  no 
doubt,  feel  great  anxiety,  and  much  distrust  of  my  own  opinion. 
But  I  do  not  feel  the  same  anxiety,  and  the  same  distrust,  if  I  con- 
flict with  it  upon  a  matter  of  historical  fact ; — ^if  I  go  to  issse  with 
it  upon  a  gross  violation  of  historical  truth,  which  I  think  I  am  now 
justified  in  asserting,  after  what  I  have  already  read  to  your  Lord* 
ship^s  from  the  History  of  the  Church,  and  from  the  statutory  re- 
coids  themselves. — Con  any  man  breathing  say  that  an  election  faj 
the  people  of  their  pastor  was  the  practice  in  all  times,  until  anti- 
christ corrupted  the  Church,  until  the  time  when  antichrist  enter- 
ed to  despoil  the  vineyard  of  the  Lord,  as  this  Book  states  ?  No 
date  is  given  ;  no  period  assigned  for  this  trespass,  this  breaking 
and  entering  the  vineyard;  so  that  the  statement  is  muA  lem 
easily  refuted  by  the  generality ;  dolus  vermtur  in  gen^taUbus. — 
I  know  not  that  it  is  an  honest  statement  of  ihct8.-i-It  is  prohaUy 
more  sealous  than  honest — ^But  at  all  events,  it  is  more  aealoos 
than  true.     But  can  any  man  point  out  the  time  when  it  ever 
was  the  practice  to  have  a  free  election  of  the  pastor  f  Because 
this  is  not  merely  an  assent  about  which  scmiething  might  be 
said. — It  is  not  a  Call  whatever  that  may  mean ;  but^it  is  an  as- 
sertion that  the  people  had  at  all  times  the  right  of  choosing  their 
own  minister,  and  it  says  nothing  whatever  of  the  patron  any  more 
than  if  there  never  had  been  such  a  thing  as  a  patron  in  existence 
until  antichrist  entered  the  vineyard.— Now  I  aver  that  this  is  not 
true ;  it  is  not  correct  in  point  of  fact ;  it  is  the  very  reverse  of  the 

'  known  and  admitted  fact.  I  will  next  advert  to  the  Act  of  15ff7, 
which  throws  some  light  upon  the  subject.  Considerably  before  the 
time  when  the  Second  Book  of  Discipline  denies  that  patronai^ 
ever  existed  before  Popery  came  in,  the  presentation  of  lay  patro- 
nages is  expressly  reserved  to  the  just  and  ancient  patrons,  in  so 
many  words.     Now,  it  must  be  admitted,  that  this  enactment  was 
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«ftef  tbe  Fint  Book  of  Discipline  in  1560.  BiU  the  Book  of  Dis- 
cipline  in  1578,  twelve  years  after  the  Act  of  Parliament  which  I 
SID  abont  to  read  iDi  mis-states  the  fact  in*  the  face  of  that  Act  of  Par- 
liament as  grossly  as  a  fact  was  ever  misrepresented  for  any  pur- 
pose.—The  Act  1567  says,  *  The  presentation  of  lay  patronages 

*  always  reserved  to  the  just  and  ancient  patrons  i"  but  the  Book  of 
Discipline,  in  1578,  says,  that,  in  point  of  fact,  the  just  and  ancient 
patrons  bad  no  existence,  for  diat,  until  antichrist  t»ok  the  field,  it 
was  the  people  who  elected^  and  not  the  just  and  ancient  patrons  at 
all.  The  Act  proceeds  to  say, '  And  that  the  patron  present  a  qua- 
'  lified  person,  within  six  months  after  it  may  come  to  bis  know- 
^  ledge  of  the  decease  id  him  who  bruiked  the  benefice  of  before,  to 

*  tbe  superhitendant  of  tbe  part  where  the  benefice  lies,  .or  others 

*  having  commission  of  tbe  Kirk  to  that  efieci,  otherwise  the  Kirk 
^  will  have  power  to  dispone  the  same  to  any  qualified  persoin,  for 
^  that  time,  providing,  that,  in  case  tbe  patron  present  a  person 

*  qualified  to  bis  understanding,  and  failing  of  one,  another,  within 
'  the  said  six  months,  and  the  said  superintendant^  or  commifisioner 
*'  c(  the  Kirk,  refiises  to  receive  and  admit  the  person  presented  by 
'  tkapatmn  as  said  is,-^It  shall  be  lesome  to  the  patron  to  appeal 

*  to  the  auperfnteidant  and  ministers  of  that  province  where  tbe  be- 
^  nefice  Hes,  and  desire  the  person  presented  to  be  admitted,  which, 
^  if  they  reftise^  to  appeal  to  tbe  General  AssemUy  of  the  whole 
^  realm,  by  whom  tbe  cause  being  decided^  shall  take  end  as  they 
^  decetti  said  declare.'' 

Now  it  is  inferred  from  this,  that  the  matter  becomes  a  ques- 
tion of  exclusive  ea*lesiastical  cogniaance,  and  that  the  decision 
of  the  General  Assembly,  the  highest  church  court,  is  to  be  final 
and  conclusive  upon  it  by  force  of  the  words,  the  matter  is  to  ^^  take 
^*'  end  as  tbey  decern*'^ — Take  end  as  tbey  decent — To  be  sure — 
But  upon  what  are  they  to  decern,  and  what  is  to  take  end  ? 
The  question  of  qualified,  or  not  qualified.  If  the  Presbytery  and 
Assembly  refuse  to  admit  a  qualified  person,  not  denying  his  qua- 
lifications :  If  there  is  a  competition  of  two  qualified  persons,— if 
A,  claiming  the  right  of  advowson,  presents  one,  and  B,  claiming 
abo  the  right  of  advowson,  presents  another,  and  the  Church 
Courts  take  the  wrong  one,  nobody  contends  that  this  is  a  ques- 
tion for  the  final  adjudication  of  the  General  Assembly.  It  is  for 
tbe  final  adjudication  of  the  civil  courts  of  tbe  realm,  according 
to  the  uniform  and  uninterrupted  current  of  all  the  decisions. 
For  I  may  observe,  in  passing,  that  though  those  decisions  are 
not  fruitful  of  instruction  for  £e  present  question,  though  no  one 
of  them  is  to  be  found  which  disposes  of  it  and  governs  it,  though 
in  no  one  case  to  which  they  relate  has  the  present  question  ever 
been  raised,  yet  tbey  are  very  fruitful  with  reference  to  other 
questions,  and  are  very  important,  as  sliowing  tbe  bounds  of  the 
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ciYiI  and  the  ecclesiastical  jurisdictions  of  Sootland.  Thej  aie 
numerous,  and  they  are  clear,  toucbins  the  decision  of  questions 
as  to  who  has  the  right  of  advowson,  where  there  is  a  competition 
of  presentees  ;— and  in  that  case  it  is  not  the  church  court  that 
decides  the  right,  any  more  than  it  is  the  convocation  in  England 
that  decides  the  right. — It  is  the  civil  and  muuicipal  court,  not 
the  court  Christian ;  the  temporal  court  here,  the  court  of  the 
King  by  quare  impedit^  or  yuare  non  admiaity  or  an  assiae  of 
Darrein  presentment,  not  the  spiritual  court  of  the  bLshop.  This 
Statute  of  1567  undoubtedly  gives  an  exclusive  jurisdiction  upon 
the  question  of  qualification  to  the  Presbytery  coining  in  place  of 
the  superintendant,  or  bishop,  or  Assembly's  G>mmissioner  ;  and 
it  may  go  by  appeal  from  the  Presbytery,  or  the  superintendant, 
•  to  the  General  Assembly  of  the  whole  Kirk,  whose  jurisdiction  is 
exclusive  upon  the  point  That  their  Eentence  has  this  virtue 
and  force  on  such  questions,  no  doubt  whatever  exists.  For  I 
have  explicitly  stated  that  no  one  denies  the  cognizance  of  the 
courts  ecclesiastical  upon  Qualification. 

Having  disposed,  therefore,  of  the  first  of  the  two  points  which 
arise  upon  the  Statute  of  Anne,  the  foundation  of  the  whole  ques- 
tion before  us ;  and  having  shown  that  the  term  ^  qualified,^  used 
in  that  statute,  does  not  mean  general  acoeptablenesa  to  the  con- 
gregation, which  would  be  vesting  the  choice  in  the  congregation, 
and  not  in  the  patron,  contrary  to  the  express  words  of  the  Act,- 
I  now  come  to  the  aecond  point  raised,  and  by  which  it  is  attempted 
to  show  that  the  statute  leaves  the  mode  of  presentment  and  in- 
duction precisely  where  it  stood  before, — that  is  to  say,  in  the  in- 
terval between  the  year  1690  and  the  year  1711*  If  the  argu- 
ment does  not  confine  itself  to  those  twenty.one  years,  it  is  nought 
— it  proves  absolutely  nothing.— For  it  goes  back  to  the  period 
before  1690, — it  goes  to  the  state  of  things  under  the  Act  1592. 
which  says  that  the  Presbytery  are  bound  and  astricted  to  receive 
whatever  qualified  person  the  patron  shall  present.  Then  those 
of  the  learned  Judges  who  so  construe  the  Statute  of  Anne  hold 
its  meaning  to  be  this;  that,  desiring  to  repeal  the  Ad  of  1690 
altogether,  because  it  had  been  found  unjust  and  incctnveoient, 
and  entirely  to  set  up  in  its  stead  the  old  established  patrimonial 
rights  of  the  lay  patrons,  the  Legislature  in  its  wisdom  left  things 
precisely  as  they  were  while  the  act  repealed  was  in  existence. 
For  that  is  the  argument.  I  confess  my  astonishment  at  it~-I 
confess  my  utter  inability  to  comprehend  what  it  can  mean,  and 
how  to  those  acute  minds  it  ever  could  have  occurred. 

What,  I  ask,  does  the  Statute  of  Anne  effect  according  to  this 
argument?  It  reasons  in  the  preamble  against  the  Act  1690, 
and  it  leaves  the  act  in  force.  It  professes  to  repeal  the  Act  1690» 
and  the  whole  tenor  of  the  contents  of  that  Statute  of  Anne  does 
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irepeal  that  act,  and,  not  satisBed  ^ith  repealing  the  Act  1690, 
it  sets  up  patronage  by  express  declaratory  words,  and  yet  by  a 
clause  at  the  cud  it  abrogates  its  own  repeal,  and  sets  up  the  act 
which  it  professes  to  abrogate-^that  is  the  argument.  It  says 
there  shall  be  no  longer  any  rights  enjoyed  such  as  are  given  by 
the  Act  of  1690,  and  then  it  sets  up  those  rights  in  full  force. 
It  says  that  the  patron^s  right  shall  be  restored,  and  then,  it  de- 
stroys that  altQgether.  It  says  *  revive  patronage,^  and  then  the 
better  to  revive  patronage,  it  utterly  extinguishes  it-  It  says  we 
are  not  satisfied  with  abrogating  the  right  of  the  heritors  and  kirk- 
session,  and  with  restoring  the  right  of  the  patron ;  but  we  tell 
you  in  aflBrmative  words  as  well,  that  he  has  the  full  right ;  that 
he  has  not  lost  that  right  by  the  Statute  we  have  repealed;  and 
then,  to  the  astonishment  of  the  reader,  and  of  the  patron,  I  should 
apprehend,  who  finds  himself  so  dealt  with,  to  the  astonishmei^t  of 
all,  it  proceeds  to  tell  the  patron,  *  You  are  just  where  you  were 

*  befbre  we  began  our  "work,  for  with  one  hand  we  set  up  your  right, 
<  and  with  another  we  pull  it  down  ;  with  the  right  hand  we  make 
^  the  show  of  giving  you  back  your  right,  and  with  the  left;  we  take 

*  it  away  for  ever/ 

Now  that  is  the  argument  upon  which  this  extraordinary  con-  ' 
struction  of  the  Act  of  1711  is  based.  That  your  Lordships  may 
see  I  ara  not  giving  an  incorrect  description  of  it,  I  remind  ycHi 
of  these  words,  Wnereas  the  presenting  of  ministers  did  of  right 
belong  to  the  patrons,  and  whereas  the  Act  of  1690  took  it  from 
them  and  gave  it  to  the  heritors  and  elders,  and  whereas  this  act 
has  proved  inconvenient,  and  whereas  it  is  necessary  that  it  should 
be  repealed,  it  is  hereby  repealed,  and  the  right  of  all  and  every 
patron  is  restored,  settled,  and  confirmed :  Provided,  nevertheless, 
that  such  qualified  persons  as  shall  be  presented  shall  be  admitted 
in  such  manner  as  the  persons  or  ministers  presented  before  the 
making  of  this  act  ought  to  have  been  admitted. 

No  doubt  this  proviso  has  some  meaning.  Every  word  in  every 
statute  must  have  a  meaning  given  to  it,  and  who  can  doubt  what  the 
meaning  is  here  ? — All  the  ordinary  forms  and  modes  of  proceed-  . 
ing  shall  be  followed  which  are  understood  to  be  a  presentment 
by  the  patron  to  the  Presbytery  moderating  in  the  call  of  the  pre- 
sentee— the  Presbytery,  receiving  objections,  and  considering  them 
as  to  qualification,  and  admitting,  modo  solito^  the  person  so  by ' 
them  found  qualified,  who  has  by  the  patron  been  so  presented. 
That  is  what  the  proviso  plainly  means.  Whether  it  was  neces- 
sary or  not  is  another  question  ;  for  though  a  statute  never  is  sup^ 
posed  to  use  words  without  a  meaning,  it  is  always  allowed  the  pri- 
vilege of  using  words  not  absolutely  necessary.  But  to  say  that  it 
means  that  the  candidate  shall  be  inducted  exactly  as  if  this  Act 
of  1690  never  had  been  repealed,  is  to  attribute  to  the  Legislature 
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not  only  great  infirmity  of  purpose,  but  the  grosBcst  btmideniig 
that  can  possibly  be  imagined ;  for  it  would  leare  the  law  precise- 
ly where  it  stood  before  the  repeal  of  the  act,  the  abrogation  of 
which  is  the  sole  object  of  the  Legislatures-it  would  leave  in  the 
last  section  by  way  of  proviso,  that  which  it  repealed  in  the  first  sec- 
tion by  way  of  positive  enactment.  Moreover,  to  prove  that  this  ia  the 
construction  set  up  for  the  Appellanta  is  easy— Let  me  observe  dat 
unless  it  has  the  very  effect  which  I  ascribe  to  it,  nothing  whatever 
is  gained  by  it  for  the  atgument  it  is  used  to  aid.     Unless  the 
force  and  effect  of  those  word  at  the  end  *  in  sneh  manner,*  frc.  is 
to  revive  the  former  practice  under  the  Act  of  1690,  and  undo  Jil 
the  former  words  have  done,  they  have  no  force  and  effect  at  all ; 
they  do  not  help  the  argument  at  all.     Those  words  either  revive 
and  continue  the  Act  lo90,  or  they  work  nothing.     Therefore  I 
say,  In  the  next  place,  which  is  decisive  of  the  present  question. 
Suppose  you  make  the  Appellants  a  present  of  their  oonstruc^oB— 
suppose  you  say  that  this  is  the  force  and  eflleet  of  the  final  woids 
— suppose  you  say  that  the  proviso  does  revive  the  Act  1690, 
whicn  the  enactment  had  just  repealed-— suppose  you  aary  that  it 
brings  back  things  to  the  state  in  which  they  were  during  the  ftl 
years  which  elapsed  from  the  year  1690,  just  see  how  little  way 
YOU  get  in  your  present  contention.     This  is  the  reason  why  I 
have  been  entreating  your  Lordships  to  attend  minutely  to  mat 
that  Act  of  1690  realty  did,  for  as  it  was  a  repealed  act,  it  was 
not  worth  commenting  upon,  or  worth  recollecting  at  all  liir  its 
own  sake ;  but  it  was  because  the  consideration  c^  its  sabetaaoe 
clenches  the  argument  against  the  construction  put  upon  the  Sta- 
tute of  1711,  tnat  I  began  my  argument  liy  fiidng  that  in  your 
Lordships'*  minds.     The  argument  is,  that  the  last  words  of  the 
Act  1711  revived  the  stateof  things  in  respect  of  presentment  and 
induction,  and  placed  the  presentment  and  induction  upon  pre- 
cisely the  footing  upon  which  they  were  immediately  before  the 
passing  of  the  Act. 

Now  what  is  meant  by '  before  the  passing  of  the  act  ?^  It  can- 
not, according  to  this  argument,  be  before  the  year  1690,  because 
every  body  admits  that  then  the  old  rightsof  patronage  were  in  forces 
and  that  the  former  statute  expressly  orders  the  Presbytery  to  admit 
every  qualified  person  presented  by  the  patron.  I'hen  the  argu- 
ment I  am  grappling  with  must  needs  refer  to  the  state  of  things 
during  the  21  years  that  elapsed  between  1690  and  1711 ;  it  most 
mean  this  or  nothing;  it  must  mean  to  set  up  the  presentm^it  of 
the  patron  to  the  Presbytery,  the  sustentation  by  the  Presbyteiy 
of  that  presentment,  the  dissent  of  the  congregation  without  rea- 
sons against  the  presentee  signified  to  the  Presbytery,  and  the 
Presbytery  holding  themselves  bound  by  that  dissent,  and  there- 
fore, and  for  no  other  reason,  rejecting  the  patron^s  presentee;  that 
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is  the  argument ;  but  is  that  the  state  of  things  during  the  last 
5Sl  years  by  the  Act  of  1690P  It  is  as  utterly  different  as  any 
one  thing  can  be  different  from  any  other,  for  the  Act  of  1690  does 
•not  prescribe  any  presentment  by  the  patron  to  the  Presbytery,  It 
preaeribes  a  presentment  by  the  heritors  and  kirk-seesions  to  the 
congregation.  The  Act  of  1690  does  not  prescribe  a  dissent  or  as- 
sent.by  the  congregation  without  reasonsw  It  prescribes  a  state- 
ment by  the  congregation  of  xeasons  for  or  against  the  presentee. 
The  Act  of  1690  dees  not  prescribe  an  absolute  binding  of  the 
Presbytery  by  the  assent  or  dissent  of  the  people.  It  prescribes 
a  cognoscing  by  the  Presbytery,  and  an  adjudicating  by  the  Pres- 
bytery upon  cognoscing,  that  is  to  say,  upon  examining  those  rea- 
sons. Consequently,  tvo  things  more  completely  dif^reot  than 
the  state  of  matters  as  it  existed  between  1690  and  1711,  and  that 
which  is  sow  contended  for  by  the  Presbytery  against  Mr  Young 
as  the  relative  position  of  the  parties  under  the  proviso,  cannot 
possibly  be  imagined. 

My  Lords,  I  hold  this  to  be  quite  conclusive.  I  hold  this  to 
be  demonstrative  that  there  is  no  foundation  whatever  for  this 
construction  sought  to  be  put  upon  the  Act  1711.  It  is  equally 
dear  that. this  argument  might  be  admitted  without  benefit  to  the 
Appellants^  or  damage  to  the  Reapondents,  to  its  full  force.  I 
think  it  is  very  absurd,* — I  think  it  is  grossly  indecorous  towaids 
the  Legistature, — I  think  it  is  mocking  the  Legislature,  to  sup- 
pose that  they  did  so  great  an  absurdity,  as  to  say  that  thev  meant 
to  repeal  an  act,  and  yet  to  keep  that  act  in  force.  But  still  I  will 
admit,  for  argument-s  sake,  that  the  construction  is  both  decorous 
and  well  grounded^that  the  Act  of  1711  left  the  matter  of  pre-* 
sentmaat  a^d  induction  pecisdy  upon  the  footing  upon  which  it 
stood  imn^ediately.  before  1711*  The  Appellants  cannot  require 
a  larger  ooncessiim  than  this.  Then  what  follows  ? — Not  the  ad- 
vancement of  their  argument  by  one  hairs-breadth ;  for  what  men 
did  before  1711  and  after  1690  is  not  what  the  Appellants  have 
done, — is  not  what  they  pretend  to  do,-<-is  not  what  they  contend 
for  the  right  of  doii^.  Therefore  it  appears  to  me  perfectly 
evident,  that  this  construction  of  the  Act  of  Anne  is  wholly 
groundless ;  that  the  Act  x>f  Queen  Anne  repealed  the  Act  of 
1690,  restored  the  right  of  patronage,  and  left  that  right  of  pa- 
tronage precisely  as  it  stood  before  the  Act  of  1690.  But  it  is 
said  to  be  a  very  strained  and  fanciful  construction  to  import  into 
the  Act  of  Queen  Anne  those  words,  '  as  matters  stood  before 
^  1690«'  My  Lords,  I  am  not  importing  those  words,  or  any 
others ;  but  the  meaning  of  the  Statute  of  Anne,  so  plain 
thai  he  who  runs  may  r^,  is  to  abrogate  the  Act  1 690,  and, 
therefore,  to  leave  things  as  they  stood  before  1690.  The  Act 
of  Anne  says,  *  Let  the  Statute  of  1690  be  entirely  out  of 
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^  the  field ;  let  it  be  abolished  altogether.'  Then  it  equaUv  nji, 
for  this  is  implied,  *  Let  matters  be  as  they  were  before  uat  re- 
*  pealed  Act  passed."  When  you  repeal  an  act  io  one  year,  ^UA 
was  passed  twenty  years  before,  of  necessity,  and  by  the  abroga- 
tion, you  restore  things  to  the  state  in  whidb  they  were  twenty- 
one  years  before.  If  there  comes,  at  the  end  of  an  act  of  Fariia> 
menty  a  clause  about  which  some  doubt  is  sought  to  be  raised,  ave 
not  you  to  adopt  one  or  other  construction  of  that  clause,  aeoord* 
ing  as  it  makes  out,  or  does  not  make  out, — according  as  it  helfM, 
or  frustrates,  the  plain  and  obvious  meaning  of  the  whole  siatale 
itself?  That  is  an  ordinary  and  simple  principle  of  constructioi^ 
not  only  of  all  acts  of  Parliament,  but  of  all  insbrumeats,  all  wiUii 
all  deeds,  and  all  writings  whatever.  Far  from  being  faacifoi,  it 
is  the  plain  rule  of  common  sense.  Far  from  beu^  strained,  it » 
the  only  natural  course.  These,  therefore,  aiw  the  gto«nda  upitt 
which  I  have  come  to  the  conclusion,  that  the  judgment  must  he 
aflSrmed.  I  wish  I  could  have  stated  them  more  shortly,  if  I 
had  had  time  to  digest  my  judgment,  and,  as  I  usually  da,  is  it> 
duce  it  into  writing,  I  should  have  spared  your  time ;  but  it  was 
a  choice  of  evils,  because  I  must  either  give  my  judgment  at  greater 
length,  and  less  compression,  than  I  could  have  wished^  or  1  miifll 
delay  giving  it,  and  that  was  on  all  accounts  to  be  avoided  if  pos- 
sible. 

Now,  my  Lords,  although  these  views  satisfy  my  own  mind, 
yet,  in  consideration  of  the  impcHrtance  of  the  question,  and  bf 
way  of  confirming  the  view  I  have  taken  of  the  construction  of  the 
statute,  I  think  it  may  be  advantageous,  that  we  should  just  look 
at  the  subject  in  different  lights,  that  we  should  see  it  from  variooi 
points  of  view,  for  the  purpose  of  observing  whether  this  conoids 
ration  of  it,  in  those  various  lights,  and  seen  from  different  quartos, 
may  not  aid  the  decision  to  which,  by  other  means,  we  havsaiftv- 
ed     First  it  is  admitted,  on  all  hands,  that  neither  the  Gca^ 
Assembly,  nor  any  Consistorial  Court,  has  any  vocation  lo  tdyk- 
dicate  on  merely  civil  rights.F^>-«That  is  granted  on  all  haBdB.^lt 
is  allowed  by  every  reasoner  on  these  suiijects,  that,  if  a  questioa 
arises  whether  A  has  the  patronage  of  a  ceruin  parish,  or  C,  this 
is  for  the  courts  civil,  and  not  for  the  courts  spiritual :-— It  is  ad- 
mitted fully,  and  without  any  hesitation  whatever,  that  the  eccle* 
siastical  courts  are  confined  to  spiritual  matters,  and  that  the  ten* 
poral  courts  have  exclusive  jurisdiction  over  dvil  matters;  con- 
sequently it  is  certain,  that  if  this  were  a  proceedings  er  if  the 
grounds  wheieupon  it  is  soi^ht  to  be  rested  were  argumenU,  thai 
affected  the  rights  of  the  patron,  the  claim  of  the  Presbytery  coaU 
not  be  sustained ;  nor  could  the  General  Assembly,  which  passed 
the  Act  of  1834,  deal  with  those  civil  rights.— Now,  let  us  see 
whether  they  have  dealt  with  those  rights:  Let  us  see  whether 
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that  is  not  the  eifect  of  the  Act  of  1834,  passed  by  the  General 
Assenbly,  acted  upon  by  the  Presbytery,  maintained  in  argument 
88  the  title  of  the  Appellants,-— for  though  I  have  not  mentioned 
that  Act  of  Assembly,  yet  I  have  argued  all  along  with  reference 
to  it  in  considering  the  argument  of  the  Presbytery;  and  if  I  have 
defeated  that  argument,  I  have  defeated  the  right  of  the  General 
Aflsembly,  subject  to  an  observation  as  to  the  question  of  jurisdic- 
tion hereafter  to  be  made.  Now,  it  being  admitted  that  the  As- 
sembly has  no  jurisdiction  to  judge  of  civil  rights,  I  apprehend 
that  we  shall  have  the  same  admission,  that  if  the  church  court 
has  no  power,  as  a  judicature,  to  interfere  with  the  civil  rights  of 
patrons,  in  any  one  case,  still  less  can  it  have  any  power  as  a  legis- 
lature, by  one  sweeping  provision,  to  abrogate  all  those  rights,  in 
ail  cases.  But  let  us  see  whether  the  Assembly  does  not  interfere 
directly,  and  almost  avowedly,  with  the  rights  of  patrons  by  the 
Act]8d4. 

What  they  say  is  this,  The  Patron  has  a  right  to  present.  We 
sostain  that  right;  bat  the  people  have  a  right  to  dissent,  and  to 
reject  the  presentee.  Now,  what  is  the  people^s  dissent  P  It  is 
saying,  without  a  reason  assigned,  that  they  do  not  like  this  man : 
It  is  saying  that  they  prefer  another  :  It  is  saying  that  they 
prefer  any  other  :  It  is  saying  they  will  not  have  him.  What 
does  that  mean  ?  Under  what  geiTeral  expression  would  you  con- 
vey the  different  meanings  which  all  these  particular  and  detailed 
forms  of  expression  comprehend  ?  I  should  think  choice — election. 
Refusal  to  choose^-^refusal  to  elect,  is  at  least  one-half  of  choice, 
and  one-half  of  election,  because  election  consists  in  selection  and 
in  choice,  affirmatively ;  it  consists,  negatively,  in  rejection  of  all 
others,  in  refusing  to  choose  all  others  but  its  object.  If  I  select 
A,  I  reject  B,  C,  D,  &c» :  If  I  reject  A,  I  exercise  a  negative 
power  of  choice,  I  exercise  the  right  of  choosing  some  other  per- 
son than  A,  or  of  saying  to  the  patron  Z«  he  shall  not  choose  A, 
that  is  qnite  certain,— I  may  cover  it  over  by  whatever  circumlo- 
cution 1  please  ;  I  may  say  that  he  is  not  acceptable  to  me  t  A  peri 
son  being  acceptable  to  me  is  the  reason  why  I  choose  him  ;  A 
person  not  being  acoeptaUe  to  me  is  the  reason  why  I  reject  him  : 
But  because  I  say  he  is  not  acceptable,  I  do  not  deny  that  I  ex- 
ercise choice  ;  I  exercise  the  negative  choice  of  saying  either  I 
prefer  another  to  him,  and  that  is  one  reason,  or  I  prefer  every 
other  to  him,  and  that  is  another  reason.  Does  not  this  interfere 
with  a  man's  right  of  choice  P  It  is  taking  half  of  it  away  from 
him.  It  is  saying,  you,  the  patron,  have  the  right  of  choice,  but 
upon  one  condition,  namely,  that  you  choose  the  person  that  I, 
the  congregation,  wish.  It  is  saying,  I  admit  I  have  no  right 
whatever  of  choice;  the  whole  choice  is  vested  in  you,  the  patron, 
but  upon  this  one  condition,  that  you  choose  the  person  that  I 
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wottld  have  chosen  if  I  had  been  to  begin :  That  is  the  i 
of  it  YoQ  shall  choose  whoever  joa  please  ;  that  is  the  i 
of  choice :  Whoever  you  please  to  choose  is  the  man ;  that  is  the 
meaning  of  choosing :  Well,  say  the  Congrq^ation,  die  Pjecsb^ 
tery,  the  General  Assembly,  Whoever  yon  chooee  diatl  he  the 
man  npon  this  only  trifling  condition,  that  yoo  must  choose  no 
other  person  except  the  man  we  choose.  Who  is  tiie  choastr 
there  ?  I  think  the  second  person  is  the  chooser  rather  than  the 
first.  If  I  were  to  choose,  if  I  may  so  speak,  between  the  posi- 
tion of  the  patron,  and  the  position  of  the  congr^ation,  i  woM 
much  rather  be  the  congregation  than  the  patron,  as  regaxds  the 
choice  of  A  or  the  choice  of  B,  because  the  patron  may  choose  A, 
B,  C,  and  go  on  to  the  end  of  time^  and  the  congr^atioQ  will  al- 
ways reject  him  till  he  happen  to  hit  upon  X,  tlw  partieoiar  per- 
son they  choose. 

Now  this  illustrates  the  nonsense  of  saying,  that  tlie  kirk 
courts  do  not  interfere  with  the  riglks  of  the  patron.  My  Lords, 
I  cannot  help  casting  my  eye  back  to  the  former  times  of  the 
Scottish  Church,  and  endeavouring  to  figure  to  myself  the  oon- 
tempt,  the  scorn,  the  indignation,  with  which  such  a  man  as  my 
most  venerable  relation,  wlio  once  led  that  €leneral  Assembly, 
one  of  the  greatest  men  that  Scotland  ever  produoed,  one  of  the 
greatest  historians,  and  one  of  the  greatest  statesmen,  one  of  the 
most  accomplished  orators  which  any  age  of  this,  or  any  other 
country  has  ever  seen. — What  would  Dr  Robertson  have  said 
to  such  pretensions,  so  couched,  and  so  covered  ?  When  he  led  Cor 
so  many  years  the  General  Assembly,  when  he  took  that  well- 
known  part  on  the  question  of  patronage  which  was  supposed  to 
have  settled  it  for  ever,  that  very  part  which  the  F^resby tery  and 
the  General  Assembly  of  our  day  have  not  taken,  and  in  the 
face  of  which  they  have  done  all  these  things,  it  is  not  diAeult 
to  conceive  what  inception  his  manly,  practical,  understaasding 
would  have  given  to  the  doctrine  of  1834.     ^  We  do  not  inters 

*  fere  with  the  rights  of  patrons*--they  may  choose  whom  they 
^  please — but  we  tell  both  patron — both  patron  and  people--^that 

*  if  any  body  is  chosen  by  the  former  whom  the  latter  dislikes,  the 
<  choice  shtril  go  for  nothing.*  His  manly  and  practical  under- 
standing, siye,  and  the  honest  nature  of  his  venerable  coUei^e, 
Dr  Erskine,  who  differed  from  him,  foft>  ree2o,  upon  the  question 
of  Church  patronage,  (though  their  difference  never  threw  any 
shade  across  the  intercourse  of  the  tW0  friends  in  private  Itfe,) 
how  would  his  honest  mind  have  received  the  subterfuge,  upon 
which  the  distinction  of  the  present  day  is  sosgbt  to  be  raised— 
the  paltry  subterfuge  that  the  rights  c^  the  patron  are  prewrved, 
but  the  veto  of  the  parish  let  in  ?  Aye,  or  another  light  of  the 
Church,  a  man  of  as  honest  a  nature,  as  sound  and  sagacioos  an 
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understaudiDg  as  ever  flourished  ia  any  sphere^  a  great  leader  of 
the  General  Astetnbly,  though  not  of  Dr  Robertson's  party,  I 
meaa  my  venerable  Friend  the  late  Sir  Harry  Moacreiif,  what 
would  he  have  now  said  ?  I  doubt  whether  any  man  could  have 
daored  to  use  such  arguments  as  have  been  invented  at  the  pro- 
sent  time  if  he  had  been  living :  I  doubt  whether  thosesubtleties 
wouldever  have  been  ventilated  in  his  presence;  but  I  know>  if  they 
had)  how  swiftly  they  wd^ld  have  been  blown  away  out  of  the  Gre- 
neral  Assembly,  and  out  of  whatever  kirk  court,  be  it  Prpsbytery , 
or  Synod,  or  Consistory,  or  Council,  had  ^er  su&red  them  to 
flatter  about  within  the  dark  walls  of  the  aisles  of  their  sanctuaries 
for  the  fraction  of  a  second  of  time :  For  if  there  ever  was  a  man 
.who  despised  such  subtleties,  and  sophistries,  it  was  that  man  :— 
If  ever  there  was  a  man  who  knew  and  practised  the  tirue  rule 
of  honest  morals,  as  well  as  sound  judgment  and  good  policy,  it 
was  that  man,-— I  mean  the  rule  of  never  trying  to  do  indirectly^ 
what  you  dare  not  do  openly,  and  manfully,  and  avowedly ;  and 
never  to  seek  to  escape  from,  or  to  shelter  yourself  from  the  na- 
tural  and  just  consequences  of  your  own  proceedings  by  myste- 
rious generalities,  and  vague  phrases,  and  shadowy  distinctions, 
which,  as  they  never  for  a  moment  do  deceive  yourself  who  prac- 
tise them,  never  can,  in  such  cases^  deceive  any  one  else. 

Then,  my  Lords,  it  is  said,  (to  make  it  still  more  absurd^)  that 
the  congregation  have  a  right  to  say,r  we  do  not  choose  this  man 
•—we  prefer  another  to  him-— we  prefer  any  other  to  him— ^we 
like  him  less  than  any  other  man  that  can  be  mentioned,  and, 
therefore,  we  will  not  have  him  i  and  this  decision  of  the  congre- 
gation is  to  bind  the  Presbytery.  But,  observe,  all  the  while 
the  congregation  themselves  are  not  bound  by  it ;  for  a  few  mo- 
ments after  they  have  said  that  they  prefer  any  other  man  to  A, 
yon  present  B  to  them,  who  is  another  m^n  than  A;-— ^nd  they 
may  refuse  him  as  they  did  A.  You  may  present  twenty  peo- 
ple after  A^  hut  th^  are  not  bound  to  take  any  of  them.  That 
is  exactly  the  state  of  the  argumesiU  The  patron  says,  I  choose 
A,  he  has  a  right  to  say  to— the  Presbytery  sustains  bis  right,— 
the  Greneral  Assembly  sustains  his  righty*-^be  is  not  called  upon 
to  say  why  he  prefers  A  ;-^if  he  chooses  Af  and  A  is  a  qualified 
person,  the  choice  is  in  him  to  select  a  qualified  person ; — Oh, 
but,  say  they,  the  people  shall  be  called  in ;  and  the  people  say, 
we  do  not  chouse  A,  and  without  giving  any  reason.  Now,  I 
say,  no  two  things  are  so  impossible  to  exist  together  in  the  same 
world,  as  the  absolute  right  to  choose,  on  the  part  of  one  person, 
without  a  I'eason,  and  the  absolute  right  to  refuse,  on  the  part  of 
another  person,  without  a  reason,  unless  you  mean  to  say  that 
they  have  a  joint  choice ;  and  that  has  been  said  for  the  first 
time  in  the  history  of  the  Scottish  Church,  and  in  the  history  of 
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the  SooCtiah  Courts^  and  the  history  cf  Scottiali  jarisprudence, 
Ecclesiastical  and  Civil,  by  the  Act  of  the  Assembly  of  1834, 
find  by  the  Presbytery  acting  upon  that  act  of  the  Assembly  in 
this  instance. 

But  then,  it  is  said,  that  they  would  not  exercise  this  veto,  as 
It  is  called,  (or  right  of  dissent  as  it  is  translated,  by  way  of  mak- 
ing it  more  fatal  to  the  argument  which  restsupon  it,)caprieiously; 
they  would  do  it  conscientiously,  and  they  would  not  refuse  s 
man  without  reasons.  My  Lordi,  I  do  not  much  onderstand, 
and  do  not  at  all  approve  of  a  confidence  sought  to  be  reposed  ro 
persons  whom  you  vest  with  the  power  of  acting  without  a  rea- 
son, and  do  not  call  to  give  any  reason  at  all,  and  yet  are  to  con- 
fide in  their  always  acting  correctly,  always  exercising  it  con- 
scientiously. But  the  patron  is  al«o  to  exercise  his  choice  con- 
scientiously  :  The  law  does  not  assume,  it  does  not  protect  him 
in  the  capricious,  or  wanton,  exercise  of  what  is  a  kind  of  puMie 
trust.  Ii  is  a  right  of  private  property,  but  it  is  to  a  certain  de^ 
gree  a  trust  for  the  benefit  of  the  Church.  And  I  am  sure  that 
if  a  patron,  either  in  Scotland,  or  England,  were  to  present  a 

Earty  to  the  Bishop,  here^  or  to  the  Presbytery,  there,  whatever 
is  motive  might  be  if  it  were  a  bad  one,  he  would  be  slow  to 
avow  it :  He  would  not  say  I  presented  this  man  because  he  is  a 
pot-companion,  or  because  he  is  the  nephew  or  the  brother  of  a 
mistress,  or  a  complying  husband :    Those  are  aU  bad  motives; 
he  would  not  avow  them,  if  he  acted  on  them  :  They -might  influ- 
ence him,  but  he  would  not  say  so*     Nor  will  the  people  avow 
that  they  refuse  a  man  because  he  is  too  strict  in  his  do6trine, 
which  makes  him  the  better  pastor ;  because  he  is  a  man  of  a  high 
moral  sense  of  duty,  and  will  not  overlook  scandalous  crimes  in 
his  '•parishioners ;  because  he  is  one  who  will  preach  the  word 
faithfully,  and  be  instant  for  righteousness  in  season,  out  of  sea- 
son, as  his  duty  to  his  Master  prescribes,  and  as  his  Master  and 
his  Apostles  have  enjoined  :    No  congregation  will  say.  Because 
that  is  a  man  likely  to  preach  against  notorious  enormities  prac- 
tised by  us  the  parishioners,  and  refuse  us  access  to  the  sacra- 
ments of  the  Church  if  we  are  of  impure  life,  because  he  will 
catechise  us,  and  insist  upon  our  attention  to  our  spirilnal  con- 
cerns in  the  performance  of  his  ministry,  we  do  not  like  him :  No 
congregation  will  openly  avow  such  motives;  but  they  may  be 
motives  which  influence  them  all  the  while,  and  this  Act  of  the 
General  Assembly  allows  the  fullest  scope  to  such  motives,  be- 
cause it  does  not  require  any  reason  whatever  to  be  given,  and 
the  reason,  if  it  were  given,  is  not  required  to  be  cognosced  and 
judged  upon  by  the  Presbytery  :  Consequently  they  place  things 
upon  a  very  different  footing  from  the  Act  of  1690.     The  Act  of 
lo90  had  some  sense,  it  had  some  consistency,  it  made  some  pro 
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vision  foir  the  right  government,  and  right  filling  of  the  Church, 

for  it  said,  If  any  man  has  any  reason  to  propound  against  the 

presentee,  let  him  state  that  reason  to  the  Presbytery,  and  let  the 

Presbytery  judge  of  the  sufficiency  thereof,  or  of  the  truth  of  the 

facts  upon  which  it  is  grounded*     But  nqt  so  the  Act  of  1834  : 

It   says,  whoever  is  presented  shall  undergo  the  ordeal,  not  of 

examination  by  the  Presbytery,  but  of  gossip  among  the  people ; 

and  if  the  people  choose  to  say  they  will  not  have  him,  though 

the  reasons  at  the  bottom  of  their  refusal  may  be  the  very  things, 

in  all  the  world,  that  make  him  the  fittest  minister  for  the  parish, 

he  shall  be  rejected  simply,  and  finally ;  and  rejected  only  because 

the  people  say,  We  will  not  have  him*     That  is  the  Act  of  1834, 

and  therein  lies  its  material  difference  even  from  the  repealed  Act 

of  1690,  which  our  ancestors  120  years  ago  thought  so  unfit,  so 

inconvenient,  and  so  mischievous,  that  they  utterly  and  absolutely 

repealed  it. 

Dolus  versatur  in  generaUbuSy  is  a  maxim  of  the  civil  law 
adopted  by  all  our  Courts,  frequently  referred  to  by  the  Judges, 
nowhere  more  frequently  than  in  the  Scotch  courts,  and  one 
which  I  have  often  times  heard  cited,  both  in  the  General  As^ 
sembly  and  in  the  civil  courts.  When  a  Quare  impedit  Was 
once  brought  in  England-— where  the  right  of  the  patron  is  pre- 
cisely the  same  as  in  Scotland,  for  he  must  present  a  qualified 
person,  and  the  Bishop  is  to  judge  of  bis  qualification  for  the 
sacred  office,  that  is  to  say,  his  literature,  bis  life,  and  oonversa- 
tioQ,aDd  his  orthodoxy,  which  comes  within  Hterature,and  may,ac* 
cording  to  the  Calvinistic  creed,  come  both  within  literature,  and 
life,  in  Scotland,-*-!  am  alluding  to  Specot^s  case,  (in  the  5th  Kep. 
58.)  a  leading  authority  here  as  to  the  limit  of  the  Bishop's  power 
—when  Specot  was  presented  by  the  patron,  and  refused  by  the 
ordinary,  it  was  held  not  to  be  sufficient  for  the  Bishop  to  return, 
generally,  that  he  was  *  nou  idoneus  ;^  But  if  he  had  answered 

*  minus  sttfficieiis  in  literatura^  that,  it  was  held,  would  be  suf* 
ficient ;  and  as  the  Court  have  no  organs  to  say  whether  he  is, 
or  not,  «the  Bishop  shall  decide  it,  because  literatore  is  matter  of 
clerical  quali6cation,  and  clerical  cognizance.  It  is  remarkable 
that  the  Judges  assign  for  a  reason  why  the  general  return  ^non 

*  idafteits''  will  not  do,  ^  Quod  dolosus  versatur  in  universalilms^ 
If  they  will  not  allow  the  Bishop  or  the  Presbytery  merely  to  say, 
^  non  idoneus^  without  specifying  in  what ;  much  less  will  they 
allow  it  to  be  said,  *  We  will  not  have  you  ;'  they  must  say  why ; 
and  then  the  Judges  add, '  For  if  it  were  otherwise  the  patron's 
^  rights  might  be  prejudiced ;'  so  that,  holding  the  patron's  rights 
might  be  prejudiced  by  a  general  answer,  they  require  a  specific 
cation. 

This  I  throw  out  in  answer  to  what  may  se^Q  an  objection. 
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though  it  was  not  much  relied  upon  at  the  Bar,  to  the  courae  d 
my  prewnt  argument.  It  may  be  said,  if  the  Presbytery  bad 
only  said  *  We  refuse  him/  without  saying  why,  nobody  would 
have  touched  their  decision.  In  the^r^f  place,  my  Lords,  I  do 
not  deny  that,  if  such  bad  been  the  return  of  the  Presbytery,  jott 
as  the  Btshop^s  return  was  to  the  Quare  impmStU  in  Spepot's  ctte, 
it  would  have  made  our  proceedhigs  a  good  deal  more  difficult 
The  case  for  the  Respondent  wSuld  then  have  rested  upon  dif. 
ferent  grounds;  it  would  not  have  been  the  same  case,  and  vooM 
not  have  been  tangible  by  the  same  arguments  by  which  this  case 
is  touched.  But  I  say,  in  the  nemt  piace*  that  a  general  nrfusal, 
without  assigning  any  reason,  would  not  be  legal  and  valid,  on 
the  part  of  the  Presbytery,  any  more  than  the  Bishop's  refinal 
was  vaKd,  who,  in  Specot's  case,  merely  said  *  n&n  idmeutJ*  He 
must  point  out  some  *  fion  idonmtas'^'io  the  Oomt,  of  dierde- 
vancy,  of  which  we,  and  not  he,  are  entitled  to  judge ;  some  qua- 
lification, or  want  of  qualification,  of  whioh  he  has  exekisiveoQg. 
nizanee.  But  I  am  not  called  upon  to  dispose  of  that  point,  be- 
cause it  is  not  before  us.  The  Presbytery  have  not  sheltered 
themselves  under  a  general  refusal.  They  have  come  so  far  to 
particulars,  that  they  have  said,  We  refuse  him,  thougb  a  xcgu- 
lariy  presented  person,  though  a  perfectly  quailed  peisoo,  and 
we  reject  him  because  the  majority  of  heads  of  iamilies  in  the  pa- 
rish dissent  without  giving  auy  reason,  and  we  are  bound  by  dieir 
dissent ;  that  is  their  return,  and  that  is  a  totally  different  case 
from  the  one  now  put.  I  nnderstand  the  Act  of  the  Greoeral  As- 
sembly to  specify  a  majority  of  male  heads  of  families  la  it  not 
so,  Mr  Attorney  ? 

Mr  Attobiiry-6bki:bat.. — ^Yes,my  Lord,  those  are  theterms. 

LoBD  Bbougham.-^I  think  the  Lord  President  refers  to  that 
in  his  plain,  distinct,  and  highly  judicial  view  of  the  case,-*-*  The 

*  male  heads  of  families,'  what  is  the  meaning  of  that  ?  Who  are 
the  male  heads  of  families  ?  The  men  are  to  decide,  it  seems. 
Shall  nothing  be  said  of  women  in  the  matter  of  salvation,  and  in 
the  administration  of  the  Church  to  which  they  belm^  ?  We  are 
living  under  the  Christian  and  not  under  the  Mabomedan  law. 
But  It  is  *  the  male  heads  of  families.^  Now  suppose  there  are 
three  or  four  single  women,  pious  women,  in  communion  with 
the  Chureh,  and  three  or  four  widows :  These  may  constitute  a 
majority  of  the  whole  communicants :  Are  they  to  hare  no  in- 
terference, never  to  be  consulted  at  all  ?  Oh,  no,  the  General 
Assembly  says,  they  must  take  whoever  the  males  of  the  parish 
choose  to  impose  upon  them  for  their  edification.     But  *  heads 

*  of  families  f  why  not  lodgers  :  Why  not  a  respectable  and  well 
informed  journeyman  ?     Why  not  a  respectable  scholar,  more 
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learned  than  all  the  parish  together?  Is  he: to  have  no  voice 
guoetd  sacra  J  though  perhaps  a  comnauDicant  more  regular  at 
the  altar  than  any  one  ?  No,  ^  The  male  beads  of  families,^  says 
the  General  Assembly,  ^  The  male  heads  of  families.*  Now  all 
this  exclusion  of  females,  and  of  lodgers,  may  be  right,  or  it  may 
be  wrong ;  but  it  is  not  self-evident  which  :  It  is  not  of  necessity 
right ;  and  it  does  not  follow  from  the  nature  of  Church  disci- 
pline,—-it  does  not  follow  as  #  necessary  consequence  from  the 
nature  of  the  case  at  all :  It  is  an  arbitrary,  it  is  a  gratuitous,  it 
may  be  a  capricious  selection  of  a  judicature  by  the  General  As- 
sembly—and that  leads  me  to  my  next  observation. 

If  the  General  Assembly  have  a  power  to  impose  the  will  of 
this  kind  of  majority  upon   the  whole  parish,  Have  they  not 
equally  the  power  ta  make  a  tolally  different  arrangement  alto- 
gether ?     Can  any  one  earthly  reason  be  propounded  which  jus- 
tifies the  present  criterion  adopted  by  the  Assembly,  the  raajo-. 
rity  of  heads  of  families  in  communion  with  the  Church,  which 
would  not  just  as  well,  and  for  the  exactly  same  reason^,  and 
precisely  on  the  same  grounds,  have  justified  a  totally  difierent 
scheme  of  induction  altogether  ?    Suppose  it  had  been  enacted 
thus— provided  that  he  shall  be  acceptable  to  the  majority  of  the 
Synod  ;  that  is  a  very  important  body  :  Or,  {Nrovided  he  shall  be 
acoeptable  to  and  chosen  by,  or  not  rgected  by  a  Commissioner 
vhom  the  Assembly  shall  appoint  for  that  purpose  to  superin- 
tend as  they  have  done,  in  former  times.*— Because  I  read  to 
your  Lordships  out  of  the  Book  of  Discipline,  and  I  rcatl  to  you 
out  of  an  act,  that  at  one  time  the  superintendence  and  control 
was  given  to  Commissioners  appointed  by  the  Kirk  to  regu- 
late the  presentment  and  induction  of  ministers.     They  might 
baire  done  that.     Or  I  will  tell  you  what  they  might  have  done, 
and  for  ought  I  know  it  is  the  next  thing  they  will  do,  if  you 
allow  them  to  do  what  is  now  attempted.   They  might  have  said 
^provided  he  be  agreeable  to  the  Presbytery  of  the  bounds ; 
who  could  object  to  that  ?  Is  it  impossible  they  should  do  that  ? 
My  Lords,  it  is  so  far  from  being  impossible,  that  they  have 
done  it  already.     There  was  an  Act  in  lfi76  made  by  the  Gene- 
ral Assembly,  by  which  it  was  provided,  that  none  sedk  prefer- 
ment without  the  advice  of  the  Presbytery :-— That  was  for  a 
season  the  law  of  the  Kirk :  The  Assembly  may  now  revive  it, 
and  the  Legislature  may  make  that  Law,  now,  which  out  of  the 
Kirk  courts  was  the  law  before ;  but  has  the  General  Assem- 
bly any  right  to  do  so?  Has  the  Church  judicature  and  the 
General  Assembly,  which  by  the  common  law  of  the  land,  and 
by  statutory  enactment,  is  limited   to  ecclesiastical  concerns, 
a  right  to  do  that  ?     For  the  statutory  enactment  of  the  year 
159^  is  revived  in  all  particulars  by  the  Act  of  1690,  cap.  5. 
except  as  to  patronage,  and  that  is  disposed  of  by  the  subse- 
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quent  Act  of  1090,  cap.  28,  which  w  repealed  bj  the  lOthof  Qoeea 
Anne;  but  the  other  is  not  repealed:  The  Act  of  159^  is  to  all  in- 
tents and  purposes  revived;  and  among  other  intents  and  purpo- 
ses to  that  of  defining,  chalking  out,  and  limiting  the  bounds,  and 
the  functions,  of  the  ecclesiastical  jurisdiction.    By  all  these  rules, 
by  the  common  law,  by  the  Parliamentary  Constitution  of  the 
country,  by  statutory  enactment,  by  the  Act  of  1592,  by  the  Act  of 
1711,  it  is  the  province  of  the  General  Assemby,  and  the  Inferior 
Church  Courts,  to  take  cognizance  of  Church  matters,  and  tomake 
regulations  touching  ecclesiastical  concerns,  and  ecclesiastical  con- 
cerns alone,  and  they  are  excluded,  they  are  barred  and  shut 
out  from  any  cognizance  of  civil  patrimonial  rights ;  and  not  only 
of  civil  patrimonial  rights  directly,  but  of  those  things  which  in- 
directly affect  civil  patrimonial  rights.    They  cannot  do  per  nefax 
what  they  cannot  do  per  fhn:  They  cannot  do  indirectly  what 
they  cannot  do  directly.     They  have  a  right  to  make  rules  as  to 
qualification,  and  they  have  a  right  to  msike  rules  as  to  who  shall 
judge,  and  how  they  shall  judge,  upon  qualification ;  because 
qualification  is  admitted,  upon  all  hands,  to  be  a  matter  of  eccle- 
siastical  cognizance.     But  they  have  no  right  to  make  a  rule  as 
to  who  shall  be  chosen,  and  how  he  shall  be  chosen,  when  the 
patron  presents  him  :  They  have  no  right  to  transfer  from  the 
patron,  either  the  whole,  or  the  half — and  in  this  case  they  have' 
transferred  by  far  the  larger  half— of  the  choice  and  selection  of 
the  presentee.     But  one  thing  is  perfectly  dear,  that  no  grounds 
in  reason,  which  the  Oeneral  Assembly  can  advance  for  its  right 
to  make  the  Act  of  1B34,  giving  a  veto  to  the  congregation,  can 
be  conceived  to  exist,  which  could  not  give  them  precisely  as 
complete  a  power,  and  as  undeniable  a  right  to  give  a  veto  to  the 
Presbytery  of  the  bounds,  that  is  to  say,  to  repeal  the  Act  of 
Anne,  and  to  revive  the  Act,  long  since  repealed,  of  1576,  which 
alone,  and  for  the  first  time,  assumed  the  choice  to  the  Presbytery. 
It  is  now  fit  that  I  should  advert  to  one  topic  which  certainly, 
at  first,  did  seem  to  impose  some  difficulty  upon  those  who  main- 
tained the  judgment  of  the  Court  below.     There  is  a  great  dif- 
ference, it  was  said,  between  the  location  or  admission  of  a  mi- 
nister in  Scotland,  and  the  admission  of  a  clerk  by  the  ordinary 
in  England,  inasmuch  as,  in  England,  the  person  having  the  ad- 
vowson  presents  his  clerk,  a  persion  already  ordained  to  the 
Bishop ;  whereas,  in  Scotland,  the  presentee  is  ordained  and  in- 
ducted unico  contejptu  by  the  Presbytery, — that  Presbytery  being 
beyond  all  doubt  the  only  judge  of  ordination,  with  which  the 
Municipal  Court  has  no  right  whatever  to  interfere:  Ordinatioo, 
it  was  said,  is,  then,  mixed  up  with  the  induction,  and  cannot  be 
severed  from  it.     But,  in  the  first  place,  we  must  look  to  tbe 
case  before  us :  The  severance  here,  at  least,  is  complete ;  Tbe 
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Presbytery  do  not  refuse  to  ordain ;  nothing  of  the  kind :  They 
do  not  say  he  is  not  qualified ;  there  is  no  objection  whatever  to 
ordaining  him  ;  but  they  say,  *  Though  we  have  no  objection  to 
^  ordain  him,  we  do  not  choose  to  induct  him  into  the  parish  of 
*  Auchterarder,  because  the  people  di.s$ent  from  receiving  him» 
'  and  this  is  our  only  reason/ — I  think  that  is  a  sufficient  answer 
to  this  objection,  and  I  believe  I  threw  it  out  in  the  course  of 
the  argument. 

But  there  is  another  answer.  If  a  person,  being  a  probationer^ 
is  brought  before  the  Presbytery  for  induction  into  a  benefice,  he 
is  then  ordained  as  well  as  inducted,  that  being  the  first  benefice 
to  which  he  is  appointed.  But  whatever  argument,  and  what- 
ever law  applies  to  the  case  of  the  first  benefice,  in  respect 
of  the  present  controversy,  musi  be  equally  applicable  to  the 
second  benefice,  that  is  to  the  case  of  transportation,  as  it 
is  called,  from  one  benefice  to  another.  Now,  in  this  case  of 
transportation  to  a  second  benefice^  the  argument  is  sifted  entirely 
from  the  difficulty  with  which  it  is  sought  to  be  mixed  up  as  to 
the  first  benefice,  because  the  first  benefice  is  accompanied  with 
ordination,  and  Uie  second  benefice  is  accompanied  with  no  ordi- 
nation at  all ;  the  presentee  is  already  e  clero  Z)om«ni— already 
ordained— -and  therefore  the  only  question^  in  the  second  instance, 
that  can  arise  is  with  respect  to  inducting  him  into  the  parish  of 
A,  whereas  formerly  he  was  settled  in  the  parish  of  B  Conse- 
quently in  this  instance  the  Presbytery  can  never  say,  we  refuse 
to  ordain  him,  (which  is  of  ecclesiastical  not  of  civil  cognizance) 
because  be  has  already  been  ordained  ;  and  the  only  question  is. 
Shall  he  be  inducted  into  the  parish  of  B,  having  been  already 
settled  in  the  parish  of  A,  and  that  question  is  only  of  civil  cog- 
nisance. No  man  is  absurd  enough  to  contend,  that  the  congre* 
gation  should  be  consulted  only  in  causes  of  transportation,  and 
not  of  original  settlement.  Nothing  so  wild  has  ever  been  urged 
as  the  proposition  that  the  Assembly  has  the  power  to  make  this 
Act  as  to  second  settlements,  though  not  as  to  first  inductions. 
The  two  cases  stand  on  the  self-same  grounds,  and  the  same  ar- 
guments apply  to  both.  I  think  those  two  answers,  either  of 
them,  but  certainly  both  together,  are  sufficient  to  repel  the  ob- 
jection which  I  have  now  been  considering* 

Anotlier  argument  was  used  which  I  cannot  altogether  pass 
over,  as  many  of  the  learned  Judges  go  very  mainly  upon  it.  It 
was  said.  Is  a  Call  of  no  avail  P  Does  it  mean  nothing  ?  Have 
all  the  people  of  Scotland,  all  the  lawyers,  and  all  the  divines  of 
the  Church  courts  been  hallucinating  for  so  many  years,  when 
they  have  held  a  Call  to  be  necessary  as  part  of  the  induction, 
and  that  the  moderating  in  a  Call  is  the  proper  function  of  the 


34  LOItO  BJIOL'CBAX'b  BfKECU, 

Frethytsry  ?  I  b j  no  meuiB  aay  that  a  Call  is  nolhiog ;  but  I 
only  say,  it  is  not  everything.  I  deny  that  it  ii  deci«ve ;  I  refun 
it  the  virtue  which  others  ascribe  to  it.  In  the  first  place,  it  is 
admittedi  on  all  hands,  that  nothing  can  well  be  conceived  more 
obscure,  and  involved  in  more  doubt,  than  the  whole  history  ti 
Calls  in  Scotland.  At  one  time  there  was  a  Call  niost  effectually 
— ^namely,  during  the  interval  between  1690  and  the  year  1711, 
because  during  that  period  the  kirk-session  and  tie  hcriuxs 
presented  to  the  congregation,  and  if  the  congregation  did  not 
call  the  presentee  no  further  step  could  take  place ;  only  it  is  to 
be  observed,  that  was  a  Call  of  a  very  peculiar  nature,  and  wbole- 
ly  different  fironi  the  one  now  contended  for,  the  power  to  refuse 
or  give  a  Call  was  of  a  very  limited  kind,  for  the  people  could 
not  refuse  giving  the  Call  unless  they  assigned  reasons,  and  the 
Presbytery  were  to  judge  of  Uiose  reasons.  But  was  there  evier 
any  period  in  the  history  of  Scotland  in  which  it  was  held  either 
practically,  or  by  law,  that  the  congregation  was  by  a  majority 
of  voices  to  call  a  person,  and  that,  if  they  did  not  by  such  nia)o> 
rity  call  him*  nothing  could  be  done  in  his  favour  ?  I  know 
very  well  Uiat  there  are  two  authorities  in  favour  of  it.  The 
Firat  Book  of  Discipline  in  1660,  and  the  Second  Book  of  Disci- 
plioe  in  1578,  for  the  first  says,  the  people  have  the  power  of  elect- 
ing,—it  says  in  so  many  words»  *  It  pertaineth  to  the  people  to 
'  select  their  Pastors,^  and  the  second  says,  that  that  <  has  aJ  ways 
*  been  the  practice  of  the  Kirk  till  antichrist  intruded  into  it.^ 
But  that  is  not  the  law  now  : — It  was  not  the  fact  at  any  time. 
I  have  shown  your  I^ordships  that  it  is  a  veiy  gross  mistate- 
ment  of  the  historical  fact ;  and  that  it  never  was  the  law  of  the 
Church  is  clearly  admitted  by  the  every  fact  of  the  General  As- 
sembly having  had  to  invent  this  new  mode  of  proceeding,  name- 
ly, to  call  upon  the  maiority  of  the  male  heads  of  families  in  com* 
munioo  with  the  Church  to  accept,  or  reject  him.  The  majority 
being  substituted  for  the  foraier  practice  of  any  two  or  three 
persons ismost  material,aod  shows  a  complete  cbange,from  amere 
formality,  to  a  substantial  choice. 

But,  whatever  was  at  any  one  time  the  force  or  validity  of  the 
Call,  the  Statute  of  Anoe  does  away  with  it  altogether,  unless  in 
a  modified  way  and  to  the  very  limited  extent, — that  of  somewhat 
more,  and  not  much  more,  than  a  mere  ceremony  ;  to  which  ex- 
tent, only,  it  has  been  limited  ever  since  that  time.  The  best 
proof  of  this  is,  first  of  all,  this  Act  of  1834,  making  for  the  first 
time  a  majority  necessary,  and  pointing  out  of  whom  that  majo- 
rity shall  consist :— -And,  in  the  second  place,  the  avowed  fact,  on 
all  hands,  that  the  Call  might  have  been  made  by  one,  two^  orthree 
people  in  a  parish  of  iyo  thousand  ;  and  that  if  the  Presbytery 
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chose^  to  moderftte  in  that  Call,  it  was  just  as  valid  a  proceeding  ' 
as  if  it  had  been  made  bj  the  majority,  or  bj  the  ^^hole  parish^* 
Now  does  not  that  give  one  a  very  great  misgiving  as  to  the  stib- 
st^ntial  meaning  of  the  Call,  as  to  whether  it  really  means  any 
tiling,  or  nothing  ?  It  'can  be  got  rid  of  by  almost  any  form  ! 
I  suppose  that  the  mere  presentment  may  be  a  Call.  There  is 
no  law  which  points  out  who  shall  give  the  Call ;  why  may  not 
the  patron,  in  respect  of  his  adyowson,  be  held  to  belong  to  the 
parish,  even  if  he  be  not  an  heritor  or  an  inhabitant  ?  Why  may 
BOt  the  patron's  connection  with  the'parish  in  respect  of  that  acl- 
vowson,  beheld  to  be  sufficient  for  the  purpose  of  giving  a  Call  ? 
I  know  there  is  no  authority  against*  me :  I  know  there  is  no 
:  answer  to  these  questions  by  any  dicta  of  Judges,  or  any  authori- 
ties of  text  writers. 

'But  what  authority  is  there  in  favour  of  a  call  ?     No  doubt 
there  is  the  Act  of  Assembly  1782,  to  which  reference  is  madel^ 
Lord  Moncreiff,  and  there  is  the  decision  of  that  venerable  body 
in  1*790,  highly  disapproving  of  the  settlement  of  a  presentee  who 
h^d  no  call.     For  ought  I  know  this  may  be  a  great  informality ; 
but  observe,  they  did  not  rescind  the  settlement  on  that  account. 
.   But  if  he  had  got  in  wfthout  a  presentation,  if  he  had  got  in  with- 
out a  presbytery  inducting  him,  or  if  he  had  never  been  ordained, 
would  they  have  allowed  him  to  continue  ?   No  such  thitig,— they 
would  have  ousted  him  frcnn  the  Church,  and  they  would  have 
had  another  man  appointed  according  to  the  laws  and  formalities 
of  the  Church.    Then,  it  is  said,  that  the  Call  is  a  very  substan-* 
tial  ceremony,  and  that  it  is  proved  to  exist  in  right,  and  in  law,  and 
to  be  necessary,  by  the  Stirlingshire  case,  in  1790.     I  think  you 
only  prove  the  reverse  by  the  quotation  of  that  case,  inasmuch  as 
it  was  one  where  there  had  been  no  pretence  of  a  Catlln  any  man* 
ner  of  way,  where  the  presentee  never  had  a  Call  from  any  single 
person  in  the  parish,  and  there  was  no  moderation  in  the  call  by' 
the  Presbytery : — Nevertheless  he  was  held  to  be  validly  induct- 
ed, and  to  have  a  good  right  to  a  settlement  even  by  those  who 
were  censuring  the  illegality,  saying  all  the  while  ^Fieri  rum  de^ 
*  buU^  factum  valeV    In  other  words,  a  form  had  bteen  omttt;ed 
which  ought  to  have  been  observed,  but  the  omission  Was  imma- 
terial. Thus  a  Call  is  shown  to  be  as  immaterial  apart  of  a  valid  set- 
tlement, as  it  is  immaterial  to  a  valid  marriage,  by  banns,  that  the 
parties  shall  have  resided  in  the  parish  liefore  proclamation.  That 
is  a  directory,  not  an  imperative  part,  under  Lord  HardwickV 
Marriage  Act.     It  is  a  very  material  direction :  It  goes  to  the 
main  purpose  of  the  statute,  yet  it  is  not  a  necessary  condition 
precedetrt ;  the  marriage  is  valid  without  it. 

My  Lords,  this  throws  great  light  on  the  subject^  and  mainly 
strengthens,  instead  of  negativing,  my  argument,  for  it  shows  that 
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a  Call  is  held  by  the  Church  court,  itself,  to  be  rather  a  matter  of 
convenience,  and  a  useful  form,  if  you  will,  an  important  form, 
than  of  the  very  essence  or  substance.  What,  then,  is  the  Call? 
It  is  a  remnant  of  the  old,  obsolete,  and  repealed  right  of  electkHU 
"Whether  it  comes  from  the  period  which  elapsed  from  the  Revo- 
hition  to  the  lOlh  of  Anne,  while  the  Act  ot  1690  was  in  force, 
or  whether  it  comes  from  some  mistake  of  the  authority  of  the 
two  books  of  Discipline  in  the  sixteenth  century,  I  need  not  stop 
to  inquire — the  nature  of  the  thing  clearly  enough  appears  from 
the  way  it  has  been  dealt  with.  This  shows  to  deroonstratioQ 
that  it  has  not  been  held  a  condition  precedent  of  a  valid  induc- 
tion, but  that  the  induction  may  be  valid  without  that  conditioa 
being  fulfilled.  Notliing  can  more  clearly  indicate  its  being  a 
mere  ceremony  or  form.  I  suppose  it  is  convenient  and  useful 
that  there  should  be  a  presentation,  in  form,  of  the  person,  to  the 
congregation,  as  well  as  the  Presbytery.  The  Presbytery  are  to 
judge  of  his  qualifications,  without  appeal  except  to  the  Church 
Court,  l)ut  the  congregation  is  to  be  brought  acquainted  with 
their  future  pastor;  and  as  the  Presbytery  are  to  judge  of  bis 
life  and  conversation,  as  well  as  his  literature,  it  is  convenient  and 
useful  that  the  people  should  have  anopportunity  of  coming  for- 
ward with  any  objections  which  they  may  have  to  him  on  these 
important  particulars — but  that  right  is  wholly  different  from 
veto,  or  dissent,  or  refusal  without  any  cause  shown. 

Now  I  will  take  an  analogous  instance.  Mr  Attorney-Gene- 
ral very  properly  alluded  to  the  coronation.  It  is  a  decent  and 
convenient  solemnity  to  present  the  Sovereign  to  the  people,  and 
the  people  are  supposed  to  take  part  in  the  choice — a  part,  how- 
ever, so  immaterial  that,  if  they  were  all  with  one  voice  to  reject, 
the  coronation  would  be  just  as  good,  would  go  on  exactly  in  the 
same  way,  and  the  rejection  or  recalcit ration  of  the  assembled 
people  would  have  no  more  weight  than  the  recalcitration  of  the 
ciiampion'^s  horse  in  Westminster  Hall  during  the  festival  attend- 
ing the  great  solemnity.  It  is  an  obsolete  right,  which  has  not 
within  the  time  of  known  history  ever  been  exercised  by  any 
people. 

But  I  will  slate  another  instance  which  is  very  analogous,  the 
publication  of  banns.  Now,  both  in  Scotland,  and  in  England,  a 
regular  marriage  requires  the  publication  of  banns.  In  Scotland 
a  marriage  may  take  place  by  mere  words  of  consent  without  any 
Church  ceremony  whatever,  and  it  is  supposed  that  in  England 
the  same  was  so  before  the  Marriage  Act.  But  a  regular  mar- 
riage can  only  be  made  by  publication  of  banns,  and  whoever  in 
Scotland  does  it  without,  is  liable  to  Church  censure.  Now  wb^ 
the  banns  are  published  in  England,  the  object  is  to  ascertain  by 
this  publicity  that  there  is  no  lawful  ioipediment,  such  as  consao- 
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l^itiity  within  the  limited  degrees,  or  prior  marriage,  or  refusal 
of  consent  by  parents  or  guardians.     I  have  taken  pains  to  in- 
quire both  from  Bishops  and  Priests,  what  would  be  the  conse- 
quence in  their  practice  if,  upon  publication,  a  person  were  to  in* 
terpose  and  forbid  the  banns,  or  afterwards  forbid  the  marriage, 
which  may  be  done  at  the  altar  when  the  marriage  is  about  to  be 
solemnized.     The  answer  they  have  all  given  is,  I  should  sus- 
pend the  solemnity  till  I  made  inquiry.   But  suppose  the  person 
forbidding  should  say,  I  give  no  reason,  but  I  only  forbid  the 
banns ;  or  suppose  he  gave  another  reason,  that  he  was  the  rival 
of  the  husband,  or  that  she  was  a  rival  of  the  lady, — a  very  good 
reason  for  the  party  not  wishing  the  marriage  to  take  place,  but 
no  legal  objection  to  the  marriage,  the  answer  is  that  he  would 
not  be  attended  to  at  all.  The  marriage  would  go  on  just  as  well  as 
if  the  dead  silence  prevailed  through  the  church  which  generally 
attends  those  interesting  solemnities.    Thus,  then,  it  is  a  very  con- 
venient thing,  that  banns  should  be  published,  because  it  gives 
pubHcity  to  the  intended  contract.     It  gives  parties  an  opportu- 
nity of  coming  forward.     If  there  has  been  a  prior  marriage,  it 
gives  the  husband  an  opportunity  of  saying,  Do  not  commit  bi- 
gamy.    If  there  is  consanguinity,  it  gives  the  party  an  opportu- 
nity of  saying,  Do  not  allow  incest.     If  there  is  an  infant  about 
to  De  married,  it  gives  the  parent  or  guardian  an  opportunity  of 
saying  that  his  consent  has  not  been  given.     But  though  the  law 
requires  that  the  parents*  or  guardians*  consent  shall  be  necessary 
where  the  marriage  is  by  licence,  there  is  no  such  necessity  where 
it  is  by  banns — and  it  is  a  very  great  inconsistency  in  the  law— 
for  though  the  Legislature  meant  no  doubt  to  prevent  marriage 
without  consent,  yet  if  the  banns  are  published,  and  the  priest 
chooses  to  marry  in  spite  of  the  parents  and  the  guardians,  their 
refusal  or  opposition  signifies  nothing,  and  the  marriage  is  just 
as  valid  as  if  they  had  consented.     Then  I  am  for  the  publica- 
tion of  banns.  It  would  not  be  a  regular  marriage  without  it.   It 
would  not  be  a  valid  marriage  in  England  without  it,  unless  by 
licence,  which  is  excepted  by  law.     It  would  not  in  Scotland  lie 
a  marriage  free  from  Church  censure  without  it.     And  therefore 
I  am  for  it,  and  therefore  we  are  all  for  it,  and  therefore  we  think 
it  is  an  useful  and  a  convenient  part  of  the  ceremony,  because  it 
gives  opportunities  for  objections  being  made  by  giving  publi- 
city to  the  intended  contract ;  but  then  the  consent  or  Mience  is 
not  a  necessary  part  of  the  marriage.    Nay,  the  banns  call  on  per- 
sons to  object,  and  if  they  do  object  the  marriage  proceeds  just 
as  if  they  had  held  their  peace.     Furthermore,  the  last  publica- 
tion tells  all  the  world,  that  if  they  do  not  then  object  they  must 
for  ever  after  hold  their  peace ;  and  yet  a  person  present,  and 
sayingnot  a  word,  may  come  forward,  the  day  after,  and  set  aside 


S(t  LOUD  BROtfCHAMW?£ECS. 

the  marriage  by  proving  a  lawfat  iropedimetit  Precnely  so  h  14 
with  respect  to  the  Call.  I  have  attended  to  its  historj  as  weH  a» 
I  could,  but  I  cannot  find — and  I  see  that  some  of  the  leanied 
Judges  who  have  given  great  attention  to  the  subject  ha^re  come 
to  the  same  conclusion — I  cannot  find  that,  either  before  or  af- 
ter the  Statute  of  Anne,  unless  between  1690  and  1711,  the  Call 
has  been  held  to  be  a  necessary  part  of  the  induction,  or  a  condi* 
tion  precedent  to  a  valid  settlement.  At  all  events,  I  am  per* 
fectly  ceruin  that,  if  such  force  aiAd  effect  is  given  to  the  call  as 
to  make  tt  an  essential  part  of  the  proceeding,  and  much  more  if 
the  General  Assenibly,  acting  upon  this  suppomtion,  can  carry 
into  effect  any  assumed  intention  of  the  law  so  as  to  maite  a  spe^ 
cific  provibioi)  against  an  induction  ever  taking  place  withoiH  the 
consent  of  the  majority  uf  the  male  heads  of  ramilies,  then  the 
Statute  of  Anne  is  abrogated,  and  the  rights  of  patrobs  are  utter- 
ly extinguished. 

It  only  now  remains  that  I  dionid  say  some^ing  respecting 
the  question  of  jurisdit:tion.     But  I  have  no  doubt  whatever  up- 
on that.  It  is  asked,  *  How  can  the  Court  of  Session  interfere  in 
*  a  matter  of  Ecclesiastical  cognizance.'     Prove  to  me  your  mi*" 
nor,  that  this  is  a  matter  of  Ecclesiastical  cogni2aDce-^by  which  1 
mean  of  exclusive  consistorial  cognizance  :   Prove  tome  that  this 
is  a  question  of  qualification,  like  the  question  of  ^K(2f^n^^''t«^''  ^"^ 
nu8  sufficiena  in  iiteratura^  and  then  I  say  that  the  Court  of  Ses- 
sion will  be  excluded  ;  just  as  the  Cotrrt  of  King'^s  Bench  was  in 
Specot*s  case,  upon  a  quare  impedU,  but  which  Co«irt  did  not 
deem  itself  to  be  excluded  (and  the  Common  Bench  agreed  with 
them)  where  the  return  to  the  quare  impedit  by  the  Brshop  was 
non  indoneus.     They  would  not  have  been  excluded  even  if 
the  Bishop  had  said  schUmaticus  inveferattis^  much  less  if  he  had 
said  merely  nolo  indticere^  as  the  Presbytery  has  here  done.  But 
we  have  here  no  such  question  as  otte  of  qualification :    We  have 
a  question  of  election,  and  nothing  else— a  veto,  a  dissent  set  up 
by  the  ecclesiastical  court,  and  which,  if  they  had  done  it  in  Eng- 
land, would  have  been  a  ground  of  prohibition  as  an  interference 
with  the  jurisdiction  of  the  municipal  courts  in  matters  tempos 
ral,  and  therefore  this  argument  fails  altogether. 

But  it  is  said  the  Court  of  Session  may  give  the  civil  rights, 
the  right  of  stipend,  and  can  do  nothing  more.  Yet  it  is  admitted 
all  the  while  that  the  Court  has  no  power  to  give  those  civil  rights, 
to  bestow  the  temporalities  of  the  Church  on  the  pastor,  unless 
he  is  inducted  ;  so  that  the  non-induction  is  as  complete  a  bar  to 
the  Civil  Court  giving  him  the  temporalities  as  if  the  Civil  Court 
had  been  told,  you  shall  not  adjudicate  upon  the  matter  at  bH. 

Then  it  is  said  you  have  no  means  of  carrying  into  eftct  the 
decree  of  the  Court  of  Session,  albeit  supported  by  the  authority 
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t^  the  House  of  Lords,  which  is  a  decision  of  Parliament  by  its 
judioial  character  upon  the  subject.  In  other  words,  although 
you  say  the  Presbytery  have  acted  wrong — although  you  say  that 
their  reason  for  rejecting  is  of  no  avail  whatever — although  you 
say  the  law  is  contrary  to  what  they  have  supposed  it  to  be — and 
although  you  say,  deciding  upon  the  petitory  part  as  well  as  the 
declaratory  part  of  the  sumippns  (which>  however,  you  are  not  cal- 
led upon  to  do)  let  the  Pcesbvtery  induct  immediately,  for  it  has 
no  grounds  for  refusing— Hatifl  it  is  affirmed  that  the  Presbytery 
may  presist  in  refusing,  and  must  prevail. 

My  Lords»  it  is  indecent  to  suppose  any  such  case.    You  might 
as  well  suppose  that  Doctors  Commons  would  refuse  to  attend 
to  a  prohibition  from  the  Court  of  King's  Bench — ^you  might  as 
well  suppose  that  the  Court  of  Session^  when  you  reipit  a  cause 
with  orders  to  alter  the  judgment,  would  refuse  to  alter  it.   Con* 
flict  of  laws,  and  of  courts  is  by  no  means  unknown  here.     We 
have,  unfortunately,  upon  the  question  of  marriage,  had  a  con-* 
flict  dividing  the  Courtsof  the  two  c<)un tries  for  upwards  of  twenty- 
five  years,  in  which  the  Court  of  Session  have  neld  one  law,  and 
in  which  your  Lordships  and  all  our  English  Judges-have  unani- 
mously held  another  law.     The  Court  of  Session  in  Scotland  has 
held,  and  still  hold,  two  persons  to  be  married,  whom  your  Lord- 
ships hold  not  to  be  married.     But  has  the  Court  of  Session  ever 
yet,  when  a  case,  which  had  been  adjudicated  by  them  according 
to  their  view  of  the  law,  came  up  to  you,  and  you  reversed  accord- 
ing to  your  apposite  view  of  the  law, — ^has  the  Court  of  Session 
ever  then  continued  the  conflict,  which  would  then  have  become 
not  a  conflict  of  law  but  a  conflict  of  persons — a  conflict  of  courts 
—a  conflict  in  which  the  weaker  would  assuredly  have  gone  to 
the  wall?  The  Court  of  Session  never  t^hought  for  one  instant 
of  refusing  to  obey  your  orders  upon  this  matter,  whereujxin  they 
entertained  an  opinion  conflicting  with  your  own.     For  thi^  rea- 
son alone,  and  it  is  enough,  I  have  no  doubt  whatever  that  the 
Presbytery,  when  your  judgment. is  giv^n  declaring  their  law  to 
be  wrong— declaring  the  patron ^s  right  to  have  been  valid,  will, 
even  upon  the  declaratory  part  of  the  judgment,  do  that  wliich  h 
right. 

And  then  may  come  this. question,  What  is  the  Court  of  Ses- 
uon  to  do  upon  the  petitory  part  of  the  summons,  supposing  that 
shall  be  insisted  upon  ?  Enough  it  is  for  me  to«day  to  observe,  that 
this  is  not  now  before  us*  But  suppose  it  were,  I  should  have 
no  fear  whatever  in  dealing  with  it.  I  should  at  once  make  an 
order  upon  the  Presbytery  to  admits  if  duly  qualified,  and  to 
disregard  the  dissent  of  the  congregation.  And,  my  Lords,  why 
do  I  say  so,  and  with  such  confidence  ?  Because  I  look  to  the 
cases,  and  as  these  are  all  to  the  same  effect,  there  is  only  one 
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.irith  which  I  shall  trouhle  your  Lorddiipa.  None  of  timii  bnr 
,upon  the  main  quesiioQ  oow  before  us,  but  Uiey  effectually  aosver 
the  inquiry  collaterally  instituted-— How  are  tlie  Coiirt''s  orders 
to  be  enforced  ?  They  are  all  cases  of  cooflicting  ri^hia  of  ad- 
vowson*— tliey  are  ail  cases  where  there  was  no  queauoa  wbatertr 
between  the  Presbytery  and  the  Courts^  and  the  only  questicn 
was  as  to  the  ricrht  of  A  to  b«;  presented.  They  are  all  cases 
therefore,  which  fall  without  the  scope  of  the  main  argumeot  here 
before  us>  and  throw  no  light  upon  that.  But  upon  thiscoliale- 
ral  question  they  do  tiirow  a  liu:ht,  and  I  refer  to  the  caae  which 
A  n^ost  learned  Jud^o,  Lord  Gillies,  has  justly  called  a  too  well- 
knpwn  case,  for  it  was  attended  with  unpleasant  circurafltaaeefr— 
,  the  case  of  Lord  Dumlas  z?.  The  Zetland  Presbytery  in  the  yeu 
179^  Now  what  wo^  the  conclusion  of  the  libel  tli^re  ?  '  That 
^  it  should  be  found  and  declared  that  the  purauier  hadarigktto 

*  the  patroujsire  ;"*  that  be  ext^rcised  bis  right  as  paiixMi  within  ibe 
time  prescribed  by  law;  'and  that  the  preseotatioo  to  Mr  Nieal- 
'  son  is  valid  and  effectual,  and  was  offered  to  the  Moderator  of 
^  the  Presbytery  in  due  time*'  The  oooflict  was  thisf  that  the 
Presbytery  had  chosen  one,  and  they  ought  to  have  choteo  the 
other.     The  Court  were  called  upon  to  declare»  ^  that  the  Fres- 

*  b^tery  should  be  decerned  and  ordained,  by  diecree  foresaid,  to 

*  give  due  obedience  to  the  said  presentation,  aod  ko  proceed  in 

*  the  settlement  of  the  said^Nicobon,"  who  was  (be  ctonflicting,  or, 
as  they  callhhn,  the  competing  presentee,  and  *^  until  thefioalcssd 
^  and  conclusion,  or  until  the  said  Nicolson  shall  be  settled  iacbe 

<  aaid  church  and  parish  of  Uast,  it  ought  and  ahould  be  found 
'  and  declared,  by  decree  foresaid,  that  the  pursuer,  and  the  other 
'  heritors,  liferenters,  and  others  liable  in  stipend  to  the  imnisier 

<  serving  the  cure  of  the  said  parish^  are  entitled  to  withhold  aad 

*  retain  the  said  stipend,'  and  so  forth.  They  theaaeuied  Niool* 
SOD,  whose  name^  Lord  Gillies  says,  appears  as  (be  minister  next 
year,  inatcad  of  Gray,  the  competing  one,  whana  they  bad  before 
erroneously  admittea  and  settled. 

Now,  observe,  that  the  cause  of  this  dispute  waa  totally  diftr* 
entfrom  the  present.  It  was  because  Nicdlson  was  tbe.prafier 
man  in  competition  with  Gray.  But  that  is  perfectly  iromatew 
to  the  present  argument  touching  tbe  jurisdiction  of  the  Caiirt 
of  Session.  Whatever  was  the  qause  of  dispute,  tbe  Presbjtecy 
bad  acted  wrong.  The  Presbytery  had  refused  to  adinit  Nicol- 
son ;  they  had  admitted  Gray.  What  does  the  Court  oi  Seseioa 
say  ?,  Admit  -our  man  Nicolson,  and  oust  your  miln  Gray. 
Why  was  it  not  said  in  that  case^.aa  hwbeen  said  here^This  i' 
nonsense-— 'this  is  incompetefli^— -you-  have  mistak^i  your  way, 
and  the  Court  of  Session  has  no  power  j  because  wboo  tbe  Goiat 
of  Se^ion  declares  that  Nicolsoa  baa  the  right,  the  FteAfififJ 
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mifi  ootftintte  to  keep  in  Oraj-^and  then  what  can  you  do?  And 
80  would  arise,  in  that  case  of  Zetland,  every  one  of  the  arguments 
with  which  an  attempt  has  been  made  to  scare  your  Lordships 
from  putting  a  proper  construction  upon  the  Act  of  Parliament, 
and  from  doing  your  duty  in  this  appeal,  namely,— Can  you 
haTe  letters  of  homing  against  a  whole  Presbytery  ?  Can  you 
proceed  against  a  whole  body  of  clergymen  ?  Can  you  bring  an 
action  of  damages  against  a  whole  body  of  men  ?  That  is  the 
argument  with  which  we  have  been  harassed  and  threatened  at 
the  Bar,  if  we  here  affirm  the  judgment  of  the  Court  below. 
Why  was  not  thai  argument  used  in  the  case  I  have  just  men- 
tioned to  scare  the  C^rt  below  ?  It  is  good  for  nothing ;  but  it 
would  have  been  not  more  worthless,  there,  than  it  is  here.  And 
if  the  Court  of  Session  had  the  power  of  saying,  there,  •  Take 

*  Nioolson,  and  oust  Gray,'  have  we  not  just  the  same  power, 
here,  of  telling  the  Presbytery,  *  You  have  mistaken  the  law/ 
(a  perfectly  innocent  mistake  to  which  all  men  are  liable,)— <  re* 

*  trace  yoor  steps,  and  take  the  person  presented  by  the  patron  if 
'  be  is  qualified  according  to  the  ecclesiastical  rules.'  There- 
fore I  hold  that  this  argument  on  the  jurisdiction  is  utterly  ab- 
surd and  untenable,  and  proves  no  impediment  in  our  course  to« 
wards  a  right  conclusion. 

These  are  the  grounds  upon  which  I  hold  that  it  is  expedient 
and  just,  and  therefore  necessary  for  your  Lordships  to  affirm 
the  judgment  of  the  Court  bek)W.  I  ifind  that  I  have  gone  at 
much  greater  length  in  point  of  time  into  this  case  than  was  at 
all  desirable ;  but  when  I  consider  the  great  interest  which  it  has 
excited,  and)  moreover,  when  I  observe  that  I  look  upon  it  as  so 
much  more  clear  than  many  have  considered  it  who  have  dealt 
with  it  below,  I  do  not  regret  that  I  have  pursued  this  course. 

My  Lords,  no  person  would  lament  more  deeply  than  myself 
if  the  judgment  which  I  am  now  about  to  move  should  give 
oflfence  to  that  most  venerable  body  the  General  Assembly,  as  r^ 
presenting  the  Church  of  Scotland.  I  have  the  most  profound 
veneration  for  that  Establishment,  and  it  is  hereditary  in  me  as 
well  as  personal^-^I  am  myself  sprung  from  some  of  the  most  ve- 
nerable and  most  learned  members  of  that  Establishment, — ^Sprung 
directly  from  them,  as  well  as  knit  to  them  by  collateral  connec« 
tion.  I  cannot  be  indifferent  to  its  welfare,  or  deaf  to  its  claims, 
or  in  the  slightest  degree  prepared  to  treat  it  with  any  other  than 
the  most  affectionate  reverence. 

My  Lords,  I  am  not  the  only  person  engaged  in  this  discus^ 
sion  before  your  Lordships*  House  who  is  connected  with  the 
Church  of  Scotland,  and  who  is  imbued,  I  know,  with  those  just 
feelings  towards  it.  The  learned  Attorney-General  is  himself 
descended  from  a  most  venerable  pastor  of  that  Establishment, 
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and  I  timr  (beoaiiie  ntthiog  oould  nare  dearly  iodicAeit  dm 
the  whole  murae  of  his  MrgamotiU  Md  all  theohBervatioBs  which 
fell  from  him,)  that  be  is  ukoU  ecrupiiloiul j«  and  deKcateiy,  ^vene 
to  anydiMBM^  which  ooold  betokeo  the  slightest  want  of  respect  for 
it;  aa  much  a»  as  I  am  myaeU.  I  say  this  the  rather  because  I 
have  been  nol  a  little  astonished  io  my  eorrespoodenoe  with  Soat- 
land*  to  fecitbat  sometbkig  which  fell  from  him  bad  been  ^  g?oss> 
ly  misrspresenled  aod  misunderstoody  as  to  aiake  it  fit  that  I 
should  auihortlativelyt  attd  as  a  witness  present  during  the  whole, 
argumentf  contradiei  iti  as  utterly  wipund^d  in  point  of  fact* 
Nothing  could  be  more  perfectly  rtspectfui  and  anV^tionatn  tor 
wards  that  body  than  the  whole  of  the  argument  on  the  Attor- 
nev-Generars  part  throughout* 

My  Lards^  I  join  with  bim  in  the  deepest  sorrow  that  anythiag 
in  (bis  House*  should  pass  to  which  he  has  contributed  by  hiaiur- 
guMent,  aod  to  which  I  am  contributing  more  effectually  by  my 
judgment,  with  the  tendency  of  perpetuating  iho  discord  now 
prevailing  in  Scotland.  That  it  should  ever  have  begun,  all  must 
sboerely  deploro.  ■  but  that  it  should  sonthme,  is  a  matter  of  stiti 
greatem  affliction  to  every  friend  of  bis  country,  I  hate  declared 
my  nmolable  respect  for  the  Kirk,  and  the  Greneral  Assembly. 
Butany  want  of  respect  that  I  could  show  towards  them,-— any  ir. 
reverencei— any  mockery  of  them,-— any  slander  that  I  could  bring 
against  them, — any  attempt  to  revile  them  or  to  hold  them  up  to 
hatred  and  to  scorn,  would  be  a  mere  jest  compared  to  the  at- 
tempto  that  are  made  by  some  who  take  au  opposite  view  of  the 
case,  and  who,  without  meaning,  God  knows,  any  more  than  I  do» 
any,  the  least,  disresptcti  think  thev  are  taking  the  best  means  Cor 
establishing  their  privilege  by  holding  out  indications  that  the 
Assembly  will  pursue  its  own  coursex-^that  the  Assembly  wiU 
disregard  the  authority  of  the  law-^that  an  Assembly  of  Christ- 
ian ministers  will  be  parties  to  the  fomeocing  of  discords — th^- 
tbo  last  thing  the-  Ministers  of  peace  are  mindful  to  promote  ia 
the  pcooe  of  the  Church  of  Christ  committed  to  their  care-^-aad 
that  thet)aly  thing  they  now  think  of  is  the  victory  of  tbem»  the 
obsirebmen,  the  Pastors  of  ChristV  flock,  over  the  Jadgas^  over 
the  Supreme  Judges  lof  the  land,  and  over  the  law.  of  the  land 
itadf/-*^  victorv  tto  be  wonby  seuing  upaots  of  their  4>wn«  which 
diey  have  no  title  to  pass,  against  Acu  of  King,  hoifd^  and  Com- 
mons,— the  Statute  Law  of  the  realm. 

My  Lords,  I  defend  the  Assembly  against  theargnssentsmid 
the  threats  of  thar  advocates.  I  protest  on  the  part  of  the  AaqeuK 
bly,  as  a  body  of  Christian  men,  of  whom  the  bidk  are  Christian- 
ministers,  against  the  imputations  thus  thrown  out  against  ihem 
by  this  course  of  defending  them.  I  say  that  my  hopes  of  them, 
my  confident  expecutions  of  what  will  be  their  conduct,  are  wholly 
the  reverse  of  those  prospects  thus  held  out — that  it  was  aa  io« 
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ludietous  line  of  argument  on  their  behalf;  an  ar^ment^Vhi^h. 
I  am  morally  certain  ^ouM  be  repudiated  and  spunied  by  abe 
Aesembly  itself.     My  Lords-,  that  Assembly  will  d  >  it*  du^,  will ' 
show  its  veneration  for  the  established  amhority  of  tbe  UMTyi-^* 
vUl  rest  satisfied  with  having  entered  its  prot^ty  and  indicted 
upon  its  records  its  own  opinions ;  but  wiH,  with  Its  ikrferior  Judi^ 
cature,  the  Presbytery,  render  a  willing  and  respoetfulob^lenc»* 
to  the  law  of  the  knd  as  pronounced  liv  the  Conn  of'  Sewion,    ' 
and  slU  affirmed  by  yotir  Lordships.  With  tliese  views,  niyLordsj 
and  upon  these  grounds,  I  ani  humbly  to  move  your  Lonfdsbips,' 
that  the  Interlocutor  appealed  from  be  affirmed. 

Lord  Cuancellor. — My  Lords,  it  is  imposablefor  m^Cxy- 
dEtfielude  to-day  thd  observations  which  I  think  ic  my  <iikty  to 
present  to  your  Lordships  in  this  case,  and  therefore,  wMi  yMir 
Lordships^  concurrence,  I  shall  «idjoum  the  further  consideration' 
of  this  case  till  haltpast  two  to-morrow. 

Loan  BftoUGRAM.'-'My  Lords,  I  entirely  agree  with  my  Noble 
and  learned  Friend.     I  know  that  my  Noble  and  learned  Friend.- 
means  to  enter  nito  this  case  at  hrge,  and  therefore!  entirely 
^ree  with  him,  that  it  wiH  be  most  satisfactory-  to  posiponeit  un* 
tu  to-morrow.  ^      •     . 

Friday,  9d  May  ]8S». 

The  Loan  Chancet.lok — My  Lords,  it  was  stated  to  your 
Lordships,  yesterday,  by  my  Noble  and  learned  Friend^  that  the 
opinion  we  had  forined  upon  this  case,  bad  been  arrived  at  by  us 
without  any  coromunication  with  eath  other.  My  Lofds,  that 
atatement  requires  no  confirmation  from  me,— -*I  cmly  refer  to  it 
tcff  the  purpose  of  explaining  the  grounds  upon  wiiiek  I  prepos^ 
to  fellow  a  eouTde,  in  this  case,  which  I  riioukl  be  induced  to*  ab* 
atain  from  in  any  other.  When  I  asked  my  NoUe-and  learned 
Friend*  within  a  few  days,  what^opinron  he*  had  fomied  upon  thia 
ease,  I  certainly  was  not  without  a  very  eonfident  expsotatidn«af 
the  answer  I  should  receive,  not  from  any  thing  which  had' passed 
between  us,  but  because  in  examining  the  ease  myself^  it  appear«> 
ed  to  me  diifictilt,  if  not  impossible^  to  suppose  that  my  Noble  and- 
learned  Friend  could  have  come  to  any  conclusion  other  tbns  that 
at  which  I  had  arrived  myself. 

My  Lords,  in  this  case,  as  in  att  others  of  impertanee,  I  h^ve 
thoij^ht  it  the  better  course  to  reduce  to  writing  the  opinion  I 
have  formed,  and  the  reasons  upon  which  it  was  founded ;  a  eouiwa 
which  I  am  well  aware  that  my  Noble  and  learned  Friend  ap^ 
proves,  inasmuch  as,  1  believe,  no  Judg^e  before  his  time  deKTered 
so  many  written  judgments, — a  course  which  is  productive  of  the 
greatest  benefit,  and  which,  I  am  happy  to  say,  has  been  pretty 
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gmmSlj  idopted  ki  all  tbe  CoorU  cyf  Weetminster  HalL  Mj 
lordly  following  ihii  coiuve,  I  have,  after  considering  all  the  do- 
cumenta  upon  the  subject,  and  all  the  authorities  referred  to^  coo- 
xnitted  to  writing  the  opinion  I  hare  formed,  with  the  reasons 
upon  which  it  is  founded.  My  Lords,  that  was  aocomplished 
long,  before  I  bad  an^  oommunicalion  with  my  Noble  and  learned 
Friend  upon  the  subject 

Now,  ia  listening  to  what  foil  from  mv  Noble  and  learned  Friend 
yesterday,  I  found  that  very  many  of  the  grounds  upon  which  the 
opinion  which  I  have  formed  would  rest,  have  been  anticipated 
bv  what  was  stated  yesterday.  Under  ordinary  circumstances,  I 
should  have  thought  that  a  very  sufficient  reason  for  abstaining 
from  a  repetition  of  that  which  had  been  so  much  more  ably  ex- 
jivessed  by  my  NoUe  and  learned  Friend.  But,  in  this  case,  I  con- 
sider it  to  be  rather  a  ground  foe  exactly  the  opposite  course  q£ 
proceeding,  because  it  cannot  but  be  satLsfociory  to  those  who  take 
an  interest  in  this  matter,  and  who,  of  course^  will  anxiously  con- 
sider all  that  falls  from  your  Lordships  upon  this  question,  to  see 
what  have  been  the  workings  of  the  minds  which  have  been  ap- 
plied to  it  without  any  communication  with  each  other ;  and  if 
there  should  be  found  to  be  a  similsrity  of  reasoning,  and  a  com- 
munity of  yif  w  of  particular  parts  of  this  case,  operating  upon 
the  mind  of  my  NoUe  and  learned  Friendt  and  of  myself,  no  doubt 
it  wiU  have  some  effect  in  leading  those  who  may  consider  the 
judgment  of  your  Lordships,  to  be  satisfied,  at  least  that  there 

Cobably  is  some  foundation  for  those  conclusions,  to  whidi'we 
ve  both  arrived,  sepasately,  and  apart  from  each  other. 

It  has  seldom  happened  that  your  Lordships  have  been  called 
upon  to  acjjudicate  upon  a  case  of  more  importance  than  that  now 
under  your  consideration.  It  affects  the  manner  in  which  minis- 
ters aie  to  be  appointed  to  a  very  large  proportion  of  all  the  pa- 
rochial, benefices  in  Scotland;  and  believing,  as  I  do,  that  the  in- 
terests and  ^rell  being  of  the  people,  now  and  hereafter,  depend 
much  upon  the  due  execution  of  the  most  important  duties  of  pa- 
rish priests^  I  feel  deeply  the  responsibility  which  attaches  to  all 
those  who  are  called  upon  to  decide  upon  the  manner  of  their  ap- 
pcsntment  v*-for  although  no.  opinion  as  to  policy  ought  to  influ- 
ence our  judgment,  which  ought  to  be  founded  upon  groimds  of 
law  only,  yet  the  importance  of  the  judgment  to  be  pronounced, 
and  the  evil  consequences  of  any  error,  impoae  upon  us  all  the 
sacred  duty  of  exercising  every  means  within  our  reach  of  coming 
to  a  safe  and  satisfactory  conclusion. 

With  these  feelings  I  have  addressed  myself  to  the  considers- 
tion  of  this  case. 

It  actually  divides  itself  into  two  questions : 

First,  Whether  the  proceedings  of  the  Presbytery  of  Auchtcr- 
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arder,  founded  upon  the  Act  of  the  General  Assembly  of  tfae-Slst 
of  May  1834,  was  legal,  or  an  invasion  of  the. rights  of  the  Pitr- 
suer  ?  And,  secondly^  Whether  the  Interlocutor  of  the  Court  of 
Session  appealed  from,  was  within  its  jurisdiction  ;  and  such  as, 
under  the  circumstances  of  the  case,- ought  to  have  beeti  pro- 
nounced? 

In  considering  the  first  of  these  questions,  much  of  the  difBeuhy 
which  has  been  felt  would,  I  think,  be  removed,  if  aoy  precise 
meaning  could  be  afBted  to  certain  terms,  which  have  been  neces- 
sarily introduced  into  tlie  ai^meirt  on  either  side.  Both  parties 
agree,  that  the  right  of  presenting  the  minister  belongs  to  the 
lay  patron ;  and  that  the  right  of  judging,  and  of  decidilig  upon 
his  qualification  for  the  office  belongs  to  the  church ;  fbr  such^  in- 
deed, is  the  substance  of  the  legislative  enactments  upon  the  sub- 
ject. Both  these  rights  must  be  exercised  in  the  settlement  of  the 
minister ;  hut  the  boundary  between  these  rights,  what  belongs  to 
the  one,  and  what  to  the  other,  is  the  real  question  in  dispute.  * 
The  Pursuers  allege,  that  the  right  of  presentation  entitles  the 
presentee  to  be  admitted  into  the  beneHce,  unless  the  church 
shall,  upon  examination  and  trial  of  the  presentee,  find  him  not 
qualified. 

The  Defenders,  on  the  other  side,  contend,  that  to  the  Chtnich 
belongs  the  right  of  deciding  upon  the  whole  matter  of  admissioti, 
including  every  consideration  which  may  affect  the  propriety  or 
impropriety  of  the  presentee^s  becoming  minister  of  the  parish. 

What  is  the  extent  of  the  patron^s  right  to  present,  and  what 
the  jurisdiction  of  the  Church  in  judging  the  qualifications  of  the 
presentee,  that  is  the  real  question— -as  the  Acts,  upon  the  true 
construction  of  which  the  whole  contest  ought  to  rest,  reserve  the 
right  to  the  one,  and  the  jurisdiction  to  the  other;  which  Ming 
so,  it  necessarily  follows,  that  that,  only,  can  be  a  true  construction 
of  the  Acts,  and  a  proper  definition  of  those  terms,  which  pre* 
serves  this  right,  and  this  jurisdiction :  The  boundary  between  die 
twojmust  be  so  fixed  that  th^  one  must  not  be  permitted  to  en* 
croech  upon,  still  less  to  destroy  the  other. 

If  it  were  safe  to  refer  to  the  law  and  practice  of  Englamd  in 
ascertaining  the  meaning  of  those  terms,  whatever  doubt  may  ex- 
ist would  be  speedily  soked.  It  is  the  undoubted  right  of  thtl 
patron,  here,  to  present,  and  to  insist  upon  the  admission  to  the 
benefice  of  any  qualified  person ;  and  the  jurisdiction  of  the  bishop 
is  confined  to  deciding  upon  the  qualification,  or  rather  disquaK^ 
fication,  of  the  presentee.  But  I  have  felt  desirous  of  avoraing, 
as  far  as  possible,  any  reference  to  the  law  and  practice  of  this 
country,  and  to  discuss  and  decide  upon  the  law  and  practice  and 
authorities  of  Scotland  alone,  even  as  to  the  meaning  of  the  terms 
used ;  and  I  think  that  there  is  not  only  in  the  statutes  themselves, 
but  in  authorities  of  an  earlier  date,  conclusiye  proof  of  the  sense 
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Id  wliMi  th686  teimi  were^  mdcntoodf  fttm  ui^  cimiest  periodi'^ 
aad  «f  the  mettiiiig  whlek  ought  te  be  attribitted  to  tbem  hi  put* 
ting  a  coDAtruction  upon  the  statutes. 

That  the  right  of  patroni^  as  it  existed  faePore  the  Refenoft- 
tion,  though,  no  doubt,  subject  to  the  jurisdiction  of  the  Chorefa  as 
to  the  qualification  of  the  presentee,  was  not  subject  to  any  limh 
or  restriction  firom  the  people  or  congr^atton,  has  not  been  dis- 
puted. 

In  1565,  the  General  Assembly,  in  a  message  to  the  Quees, 
expressed  their  opinions  as  lo  the  meaning  of  those  terms,  patron^ 
age  of  the  patron,  and  trial  and  examination  by  the  Church.  Thcj 
say,  *  Our  rntnd  is,  not  that  Her  Majesty,  or  any  otiier  patron, 

*  should  be  deprived  of  their  just  patronages,  but  wemean,  whte^ 

*  ioefer  Her  Msiesty  or  any  other  putron  do  preset  any  pemoit 

*  to  a  benefice,  that  the  person  presented  should  be  tried  and  ex- 

*  amioed  by  the  judgment  of  learned  men  of  the  Chnrtcb,  such  as 
<  are  the  present  su^rintendants,  and  as  the  preaentatton  unto  the 

*  benefice  appertains  unto  the  patron,  so  the  collation  by  law  and 

*  reason  belongs  unto  the  Church,  and  the  Church  should  not  be 

*  defrauded  of  the  coiiatien,  no  more  than  the  patrons  of  their 

*  presentation,  for  otherwise,  if  it  be  lawful  to  the  patrons  to  pre- 

*  s^t  whom  they  please  without  trial  or  examination,  what  can 
«  abide  in  the  Church  of  <3od  but  mere  igfnorance.* 

Balfbur,  who  writes  in  '15W,  says,  *  Any  lay  patron,  of  any 

*  kirk  or  benefice  vacant,  should  present  thereto,  one  qualified  and 

*  habil  penoo,  of  sufficient  literature,  honest  in  life,  and  of  good 

*  mannere.*  At  this  time,  then,,  all  the  Church  asked,  as  agsSnst 
the  patron,  was  a  right  to  judge  of  the  qualification  of  the  pro- 
seotee, — that  Is,  of  his  literature,  good  lifb,  and  manners. 

When,  therefore,  the  Act  of  1067,  cap.  7,  ordidned,  that  the 
examination  and  admission  of  ministerii  should  be  in  the  powerof ' 
the  Kirk  then  puUidyprnffessed  within  the  realm,  the  presenta* 
tion  of  lay  patronage  always  reserved  to  the  just  and*  ancient  pa- 
trons ;  and  directed  that  the  patron  should  present  one  qmdified 
person,  within  six  months,  otherwise  that  the  Kirk  should  have 
power  to  dispose  the  same  to  one  qualified  person  for  the  timoj  it 
18  clear,  that  the  presentation,  so  secured  to  the  lajr  patron,  was  to 
be  subject  only  to  the  trial  and  examinatton  of  the  Church  as  to 
the  qualification  of  the  Ptesentee,-^^hat  is,  as  to  his  literature, 
life,  and  manners  ;  and  that  the  appeal,  given  by  that  act  to  the 
patron  against  the  refbsal  of  the  superintendant  to  receive  and  ad- 
mit the  presentee,  applied  ofnly  to  what  had  been,  before,  ^e  sub- 
ject of  trial  and  examination,—- >that  is,  his  qualification  as  to  lite- 
rature, life,  and  manners. 

If  sndi  was  the  extent  of  the  right  of  patronage,  and  such  the 
limit  of  the  jurisdiction  of  ^e  Church,  in  the  trial  and  examina- 
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tioB  of  the  Presentee,  under  the  sUtute  of  1567,  ^»ip.  7,  thar«  mil 
not  be  much  difficulty  in  tracing  these  rights  and  duties,  throu^. 
the  subsequent  statutes. 

By  the  sutute  1692,  cap.  116,  it  is  ordained,  *  Th^taU  pie. 

*  sentations  to  benefices  be  directed  to  the  particular  presbyteries 

*  with  full  power  to  give  collation  thereupon,  and  to  put  order  to 

*  all  matters  and  causes  ecclesiastical  within  their  bounds^  accord*. 

*  ing  to  the  discipline  of  the  Kirk,  provided  the  foresaid  Pre$^ 

*  byterieJt  be  bound  and  astricied  to  receive  and»4idmit  mhat^Q^ 

*  eoer  quaUfied  minhder  presented  by  His  Majestf/  car  iaieh 

*  paironsJ' 

By  another  statute  of  the  same  year,  1592»  cap.  117«  it  is  or- 
dained, that,  upon  deprivation  of  a.minist«-^tbe  patron  ^allfMPO* 
sent  another  qualified  to  the  Eirk  within  six  months,  and  that,  if 
he  fail  to  do  so,  the  right  of  presentation  shall  devolve  to  the  Prea* 
by tery,  to  the  efioct^  that  they  may  dispose  of  the  saoie,  and  givo 
collation  to  such  qualified  person  aa  they  shall  think  expedientg 
provided  that,  in  case  the  Presbytery  refuse  to  admit  any  quaiii 
fied  minister  presented  to  them  by  the  patron^  it  shall  be  lawful 
for  the  patron  to  retain  the  whole  fruits  of  the  benefioe  in  hiaowQ 
bands. 

There  is  no  allusion,  in  any  of  these  statutes^  lo  any  authorttjr 
intervening  in  the  settlement  of  a  minister,  between  llie  pteseM^ 
tion  by  the  Patron,  and  the  admissiim  by  the  Presbytery  of  a- 900- 
Ufied  person, — which  qualifications  were  clearly  personal,  and  of 
which,  indeed,  the  Church  was  to  judge,  but  ^  was  bound  and  as- 
^  tricted  to  receive  and  admit  any  person  pveaented  who  should  be 

*  qualified.' 

There  is  no  allusion,  in  any  of  these  statutes,  to  any^electionby. 
the  parishioners,  or  to  any  reference  to  tbem  fer  approval  or  ditt{>« 
pioval.  The  early  Reformers  had  struggled  for  sosae  sueb  power, 
and  in  the  First  Book  of  DiscipUne*  composed  in  1560,  andibera* 
fore  before  the  Act  of  1567,  and  in  the  Second  Book  of  Discipline, 
composed  in  1578,  and  therefore  before  the  two  liist  actSv  it  is  eiK* 
pressly  claimed ;  but  the  Legislature  decidea  against  it,  and  seeuiv 
ed  to  the  patron  the  right  of  presenting  the  minister, :  and  to  the 
Church  the  power  of  rejecting  him,  but  only  upon  the  ground  o£ 
bia  not  being  qualified.  Such  were  the  terms  and  conditions  upon 
which  the  Presbyterian  Church  Government  was  established,  and 
received  the  sanction  of  the  L^islature  ;  but  it  appears  that  these 
terms  and  conditions  were  unwillingly  submitted  to,  fiH%  so  eariy 
after  these  acts  as  the  year  1596,  the  Assembly  enacted,  and  at* 
tempted  to  establish,  That  none  should  seek  pesmtation  to  be* 
nefices  without  advice  of  the  Presbytery,  and  that,  if  any  should 
do  the  contrary,  they  should  be  repelled.  And  this  was  approT- 
ed  and  re-enacted  by  the  Assembly  in  1638. 
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When,  therefore,  the  LegisUture,  notwithstanding  this  i 
and  these  attempts,  on  the  part  of  the  Church,  declared  that  the 
Presbyteries  were  bound  and  astricted  to  receive  and  admit  what- 
soever  qualified  person  was  presented  by  the  lay  patrons,  there 
can  be  no  doubt  of  the  object  of  the  enactment,  or  of  the  constmc- 
tion  to  be  put  upon  the  terms  used. 

The  Act  1690,  cap.  23,  which  for  a  time  destroyed  patronise, 
recognises  the  efficacy  with  which  it  had  been  exercised,  and  re- 
cites that  the  power  of  presenting  ministers  to  vacant  churches,  of 
late  exercised  by  patrons,  had  been  greatly  abused,  and  anmils 
and  makes  void  the  said  power  theretofore  exercised  by  any  patron 
of  presenting  ministers  to  any  vacant  kirk,  and,  to  the  c^ect  the 
calling  and  entering  ministers,  in  all  time  coming,  may  be  orderly 
and  regularly  performed,  it  enacts.  That  the  heritors  and  elden 
shall  propose  a  person  to  the  congregation,  to  be  approved  or  dia* 
approved  by  them :  If  they  disapprove  they  are  to  give  their  rea» 
sons,  to  the  effect  the  affair  may  be  cognosced  by  the  Preby  tery,  at 
whose  judgment,  and  by  whose  determination,  the  calling  and  entry 
of  the  minister  is  to  be  ordered  and  concluded.     And  it  enacts 
that,  if  application  be  not  made  by  the  elders  and  heritors  to  the 
Presbytery  for  the  call  and  choice  of  a  minister  within  six  months^ 
the  Presbytery  may  proceed  to  provide  the  said  parish,  and  plant 
a  minister,  tanquamjure  devoluio ;  and  it  provides  a  certain  ccfflH 
pensation  to  the  patron  for  the  right  of  presentation  thereby  taken 
away. 

I'he  Act  10  Anne,  cap.  12,  1711,  is  entitled,  '  An  Act  to  re> 
<  store  the  Patrons  to  their  ancient  rights  of  presenting  Ministers 
*  to  the  Churches  vacant.**  It  recites,  that,  by  the  ancient  laws 
and  constitution  of  Scotland,  the  presenting  of  ministers  to  yacant 
churches  did  of  right  belong  to  the  patrons,  until,  by  the  Act  of 
1690,  the  presentation  was  taken  from  the  patrons,  and  given  to 
the  heritors  and  elders ;  and  that  that  way  of  calling  ministers  had 
proved  inconvenient,  and  had  occasioned  great  heats  amongst  those 
who  by  that  act  were  authorized  to  call  ministers,  and  had  been  a 
great  hardship  upon  the  patrons.  It  then  repeals  the  Act  of  1690^ 
so  far  as  it  relates  to  the  presentation  of  ministers  by  heritors  and 
others  therein  mentioned,  and  enacts.  That  in  all  time  coming  the 
right  of  all  and  every  patron  and  patrons  to  the  presentation  of  mi* 
nisters  to  churches  and  benefices  be  restored  and  confirmed  to  them, 
any  act  or  statute  to  the  contrary  notwithstanding  ;-^and  that  it 
should  be  lawful  for  any  person  who  had  the  right  of  patronage  of 
any  church,  to  present  a  qualified  minister,  and  that  the  Presbytoy 
shall,  And  is  hereby  obliged^  to  receive  and  admit  such  qualified 
person  as  the  person  or  minister  presented  before  the  making  of 
that  act  ought  to  have  been  admitted. 
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Such  are  the  legislative  provisions  upon  the  subject  in  contest  in 
this  cause.  The  right  claimed  by  the  pursuers,  and  the  power,,  or 
duty,  claimed  by  the  defenders  to  belong  to  them,  must  be  regu- 
lated by  the  enactments  now  in  force,  so  far  as  such  enactments 
support  such  rights,  or  regulate  such  powers  and  duties.  Other  au- 
thorities, and  other  regulations,  may  be  resorted  to  as  operative  in 
TDatters  not  included  in  these  enactments,  but  can  be  of  no  effect  as 
to  any  matters  within  them.  What,  then,  is  the  true  construction 
of  such  of  these  enactments  as  are  now  in  force,  resorting  to  the  his* 
tory  of  the  times  only  for  the  purpose  of  explaining  the  expressions 
used  in  ihose  statutes  ?  In  my  opinion  clearly  this,  That  the  pa- 
tron's right  to  present  was  absolute,  but  to  be  exercised  only  in  fa- 
vour of  a  qualified  person,  of  which  the  Presbytery  were  to  judge. 
If  such  was  the  right  of  the  patrons  under  their  statutable  title, 
and  such  the  power  and  duty  of  the  Presbytery,  it  is  only  necessary 
to  inquire,  Whether  the  Act  of  1834  has,  or  has  not,  interfered 
irith  their  right  ?  and.  Whether  the  Presbytery,  in  the  course 
they  have  pursued,  have,  or  have  not,  assumed  a  power  beyond 
that  which  is  given  to  them  by  the  statutes  ? 

In  making  this  inquiry,  it  must  be  assumed,  that  the  Presbytery 
vere  armed  with  all  the  authority  which  the  General  Assembly 
could  give  to  them.  But  if  the  General  Assembly  had  no  power 
to  pass  the  Act  of  1834,  or  to  authorize  the  Presbytery  to  follow 
its  directions,  the  Presbytery  can  derive  no  protection  from  it.  The 
question,  therefore,  is  one  as  to  the  validity  and  efficacy  of  the  Act 
of  1834,  but  which  properly  arises  between  the  patron  and  the 
Presbytery,  There  appears,  therefore,  to  be  no  ground  for  the  ob- 
jection raised,  that  the  contest  is  with  the  General  Assembly,  who 
are  not  represented  in  this  cause* 

What,  then,  was  the  Act  of  the  Presbytery  of  which  the  patron 
complains  ?  It  appears  from  their  proceedings,  as  printed,  that  the 
presentation  was  duly  made,  and  the  form  being,  as  I  understand, 
the  usual  and  old  accustomed  form,  is  not  immaterial.  The  pa- 
tron nominates  and  presents  the  minister  to  be  minister  of  the  pa- 
rish, grants  to  him  the  glebe  and  stipend,  requires  the  Presbytery 
to  take  trial  of  his  qualification,  literature,  life,  and  conversation; 
and  having  found  him  fit  and  qualified  for  the  function  of  the  mi- 
nistry of  Uie  said  Church,  to  admit  and  receive  him  thereto,  and 
give  him'  his  act  of  ordination  and  admission. 

This  form  of  presentation  appears  to  me  correctly  to  describe  the 
rights  of  the  patron,  and  the  duties  of  the  Presbytery,  as  prescribed 
by  the  statutes. 

This  presentation,  with  all  the  usual  papers,  being  laid  before 
the  Presbytery,  they,  in  so  far  sustained  the  presentation  as  to  find 
themselves  prepared  to  appoint  a  day  for  moderating  in  a  Call  to 
the  presentee  ;  and,  accordingly,  they  appoint  a  day  for  that  pur- 
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pose*  On  the  day  appomted^  a  Call  was  piKiduoed,  and  agae^  is 
die  usual  manner.  The  Presbytery  then  ga^  opportunity  fer  die 
male  heads  of  families,  whose  names  stood  on  the  roll,  to  give  ia 
special  objections,  or  dissents,  to  the  admission  of  the  presenteei 
No  special  objections  were  given  in,  but,  it  appears,  that  a  mqori- 
ty  of  the  heads  of  families  whose  names  appear  on  the  roll  dis- 
sented. 

It  WAS  then  mored,  that  the  presentee's  call,  being  ngned 
only  by  three  persons,  was  Tnsnfficient ;  upon  which  a  counter  mo- 
tion was  made,  that  the  Presbytery  reAue  to  act  in  terms  of  die 
motion,  it  being  incompetent  in  that  stage  of  the  business,  whiA 
last  motion  was  carried — ^not  an  unimportant  eircomstance,  with 
reference  to  the  argument,  that,  in  rejecting  the  presentee,  die 
Presbytery  were  only  adjudicatitig  upon  the  sufficiency  of  the  call- 
At  a  subsequent  meeting  of  the  Presbytery,  it  was  moved  ind 
seconded,  that,  in  conformity  with  the  sentence  of  the  Genertl 
Assemblyof  1 835,  and  the  Interim  Aet  of  the  General  Assenifaiy  ef 
1894,  The  Presbytery  do  now  reject  the  preeeniee ;  whidi  the 
Presbytery  agreed  to  be  determined  in  terms  tberaof. 

It  appearsi^  therefotw^  that  there  never,  was  any  adjodicadoa  op- 
en the  Call,  but  that  the  Pmsbytery  rejected  the  presentee^  bectOM 
a  majority  of  heads  of  families,  whose  nsnnes  appesced  upvadie 
roll,  dissented.  li  is  also  dear,  that  audi  rejectioti  wm  noliD 
consequence  of  any  adjudication  of  the  Presbyteiy  upon  the  foa- 
lification  of  the  presentee:  Such  adjudication  eanonly  be  niade 
upon  the  trial ;  but,  according  to  the  form  adopted,  tlM  call  most 
be  sustained  before  the  trials  are  proceeded  with,  aad^  by  die  ar- 
ticle viii.  of  the  Act  of  1834,  the  Presbyterv  was  to  proeeed  te  die 
trials,  only  in  the  case  of  the  dissents  not  being  a  minority  of  die 
persons  on  the  roll. 

Now,  if  ir  was  the  right  of  Ae  patron,  under  th«  atatvles,  to 
present  a  qualified  person ;  and  if  tne  Presbytery  weve  obliged  to 
receive  and  admit  such  qualified  nersoii,  which  «ee  the  words  ef 
the  Statute  of  Anne,  What  possible  ri^t  oould  the  Fvesbyteiy 
have  to  reject  a  person  duly  presented  wi^ut  any  tiial  df  kis 
qualification,  because  a  majority  of  the  heads- of  faaailieadiseait- 
ed?  There  is  no  such  restriction  upon  the  right  of  patronage  mi 
presentation  in  the  statute,  but,  on  the  contrary,  the  right  is  on- 
fettered  and  unlimited,  except  as  to  the  person  presoited  being 
qualified;  Looking,  therefore,  to  the  statutes  as  giving,  orndiery 
as  securing  and  defining  the  rights  of  the  patron,  k  dees  net  ap* 
pear  to  me  to  be  a  matter  of  doubt,  that  the  Presbytery,  in  vqaet- 
ing  the  presentee,  have  acted  in  opposition  to  the  provision  of  those 
statutes,  and  in  violation  of  the  lights  of  the  patron,  ^hich  ihoee 
statutes  intended  to  secure. 

If  the  question  had  been  as  to  the  eonstnietion  of  those  statntei 
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«iDply»  it  does  not  appear  to  me  to  be  powible,  that  any  serigus 
doubt  could  have  been  entertained ;  and  it  may  therefore  be  thought 
that  I  have  unnecetearily  occupied  so  much  time  in  considering 
Ais  part  of  the  subject.  I  have  been  induced  to  do  so  from  a 
conviction*  that  a  due  understanding  of  the  construction  of  these 
statutes  must  lead  to  an  easy  solution  o£  the  several  collateral 
questions  which  have  been  fully  discussed  in  the  several  stages  of 
t^  cause,  and  which  have  given  rise  to  the  difficulties  which  have 
been  thought  to  belong  to  the  question  between  the  parties.  In 
considering  these  collateral  questions,  I  have,  therefore,  assume^^ 
that,  according  to  the  true  construction  of  the  statutes,  there  is 
thereby  reserved  to  the  patron  the  right  of  presenting  a  qualified 
person,  and  to  the  Presbytery  the  right  of  trying  his  qualifications, 
and  the  power  of  rejecting  him  if  found  not  to  be  qualified, 
i  If  such  be  the  construction  of  the  statutes,  of  what  purpose  can  it 
be  to  eonmder  the  supposed  legislative  power  of  the  General  As- 
waMj  ?  For  it  oamiot  be  contendedl  |bat  there  can  exist  in  the 
Creneral  Assembly  a«y  legislative  power  to^repeal^oontrol^  or  inter- 
fere with  enactments  of  the  Legi^ture-Hso  that  even  if  the  sub- 
ject matter  were  found  to  be  within-  the  general  legislative  power 
of  tbe  Genetal  Assembly,  it  would  be  powwlesa  as  to  ^ueh  subject 
■latter,  so  £ur  as  it  is  r^^ulated  by  stafeate«  It  would,  therefore, 
be  beyond  the  powers  of  the  General  Assembly  to  interfere  with 
tbe  right  of  the  patron,  as  secured  by  statute,  by  adding  to  the 
powers  of  the  Presbytery. 

But  this  Iqpelative  power  claimed  for  the  General  Assembly 
is  confined  to  ecclesiastical  matters;  and  it  is  insisted  that  tbe 
matter  to  which  tbe  Act  of  1834  applies  is  ecclesiastical.  Now, 
although  it  is  clear  that  if  it  were  so  the  legishitive  power  of  the 
General  Assembly  would  be  controlled  by  the  statute^  it  is  worth 
considering,  whether  the  matter  in  question  can  be- considered  as 
ecclesiastical.  It  is  clear  that  there  is  nothii^  ecclesiastical  in 
tbe  right  of  presentation-— that  is  a  purely  civil  right.  The  ad- 
judication upon  tbe  qualificadon  of  ^e  presentee  may  be  a  matter 
ecdesiaslical :  But  it  is  therig^t  of  presentation,  and  not  the  power 
of  adjudication,  which  is  affected  by  the  Act  of  1834-— 4iot  the 
power  of  adjudication,  because  that  is  to  be  exercised  upon  the 
examinatiim  and  trials  which,  according  to  the  proceedings  of  the 
Presbytery  in  this  case,  following  tbe  direclions  of  the  Act  of 
1884,  have  never  been  entered  upon,^-^but  certainly  the  right  of 
presentation,  because  if*  that  right  consists  in  selecting  the  mi- 
nister, and  calling  upon  the  Presbytery  to  admit  him  if  found 
qualified,  and  for  that  purpose  to  examine  and  try  him,  it  is  a  di- 
rect interference  with  that  right  to  say,  we  will  not  examine  and 
try  the  minister  presented,  and  though  qualified  we  will  not  ad- 
tarit  him  if  any  other  person  or  {Persons,  be  they  who  they  may,  ob- 
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ject  to  him.     I8  it  no  infringement  of  a  right,  to  give  to  others  ^ 
veto  upon  the  exercise  of  it  ? 

As  an  argument  in  favour  of  the  proposition,  that  what  the 
Presbytery  have  done  is  matter  exclusively  of  ecclesiastical  cc^- 
niaance,  it  has  been  contended,  that  the  ordination  of  a  minister 
is  part  of  the  proceedings  for  settling  him  in  the  parish,  and 
that  the  civil  courts  can  therefore  have  no  jurisdiction  over  any 
part  of  such  proceedings.  It  is  true  that  the  ordination,  in  ge- 
neral, takes  place  upon  the  settlement  of  the  minister ;  but  it  seems 
quite  clear  that  the  two  are  altogether  distinct.  The  ordaining 
may,  and  often  does,  take  place  without  any  preferment,  as  when 
a  minister  is  ordained  for  the  purpose  of  becoming  a  missionary : 
So  a  minister  may  be  and  often  is  settled  in  a  parish  without  or- 
dination, as  when,  having  been  ordained  and  settled  in  one  parish^ 
he  is  transferred  to  and  settled  in  another.  Indeed,  the  offices  of 
ordaining  the  minister  and  of  settling  him  in  the  parish  are  perform- 
ed by  different  authorities.  The  first,  by  members  of  the  church 
only;  the  latter,  by  the  Presbytery  at  large.  But  how  can  the 
interlocutor  complained  of  interfere  with  the  office  of  ordination  ? 
That  takes  place  after  the  presentee  has  been  put  upon  his  trials^ 
and  found  qualified,  and  no  valid  objection  made.  The  discredon 
and  duty  confided  to  those  who  are  to  confer  orders,  remain  un- 
affected by  the  taking  the  presentee  upon  trials,  which  is  all  that 
the  interlocutor  declares  that  the  Presbytery  ought  to  have  done. 

But  this  consideration  opens  another  objection  to  the  Act  of 
1834,  as  it  enables  the  majority  dissenting  to  interfere,  as  well 
with  the  province  of  the  church  in  ordaining  the  minister,  as  with 
the  right  of  the  patron  to  present  him. — That  the  Act  of  1834 
does  in  its  operation  interfere  with  the  right  of  presentation  is  ob- 
vious ;  but  it  is  contended  that  it  does  so  indirectly,  only,  and 
merely  through  the  exercise  of  the  ecclesiastical  power  of  adjudi-> 
cation  upon  the  qualifications,  of  which,  it  is  said,  that  being  ac* 
ceptable  to  the  parishioners  is  one  ;  and  that  being  objectionable 
to  a  majority  of  the  heads  of  families  is  a  disqualification. 

I  have  already  observed,  that  the  Presbytery  are  deprived  of 
this  argument  by  the  proceedings  adopted.  They  rejected  the 
presentee  before  the  time  arrived  for  adjudication  upon  his  quali- 
fications. But  if  it  be  clear,  as  it  certainly  is,  that  the  qualifica^ 
tions  referred  to  in  the  statutes  are  personal  qualifications,  *  li- 
•  terature,  life,  and  manners,**  there  can  be  no  ground  for  contend- 
ing that  the  dissent  of  the  majority  of  the  heads  of  families  is  a 
disqualification  within  the  meaning  of  the  statutes.  It  cannot  be  so 
in  substance,  and  it  has  not  been  so  treated  in  form.  How  can  the 
dissent  of  any  person  be  a  disqualification  of  the  presentee,  more 
than  the  want  of  a  previous  consent  of  the  Presbytery,  as  attempt- 
ed in  1596.     If  the  Presbytery  have  the  powers  of  imposing  thii 
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obfitruction  to  the  exerdse  of  the  right  of  presentation,  it][is  clear 
that  there  can  be  no  limit  but  their  own  will  to  the]  obstruction 
which  may  be  afterwards  added.  It  can  exist  only 'at  their  dis- 
cretion.— They  will  have  the  power  of  appropriating  it  to  them- 
selves, or  of  giving  it  to  others,  in  defiance  of  the  statutablettitle 
of  the  patron. 

Another  ground  upon  which  the  Act  of  1834  has  been  justified, 
and  which  is  recited  in  it  as  the  foundation  of  it,  is,  that  it  is  a 
fundamental  law  of  the  Church  of  Scotland,  that  no  person  shall 
be  intruded  in  any  congregation  contrary  to  the  will  of  the  people ; 
and  that  the  act  is  only  an  arrangement  to  carry  that  principle  into 
eflect.  Whether  that  is,  or  ever  was,  a  law  of  the  Church  of  Scotland 
is  perfectly  immaterial,  if  the  statutes  contain  enactments  and  con- 
fer rights  inconsistent  with  any  such  principle,  or  with  the  execu- 
tion of  any  such  law.  The  absolute  right  of  patronage,  subject 
only  to  the  rejection  of  the  presentee  by  the  adjudication  of  the 
Presbytery  for  want  of  qualification,  which  is  secured  by  the  sta- 
tute, is  inconsistent  with  the  exercise  of  any  volition  by  the  inha- 
bitants, however  expressed.  The  Second  Book  of  Discipline, 
cap.  1^,  p.  9,  says,  ^  that  the  liberty  of  election,  so  that  none  be 

*  intruded  upon  any  congregation  by  the  Prince,  or  any  inferior 

*  person,  without  the  assent  of  the  people,  cannot  stand  with  patro- 

*  nage  and  presentation.''  Therefore,  the  Reformers  of  those  days 
sought  to  destroy  patronage ;  but  the  Legislature  rejected  the  pro- 
position, and  confirmed  the  law  of  patronage.  And,  'now,  it  is 
contended,  that  the  power  of  rejection  does  not  interfere  with  the 
civil  rights  of  patronage  and  presentation.  But  how  stands  the 
evidence  as  to  this  being  a  fundamental  law  of  the  Church  of  Scot- 
land ?  It  certainly  is  unfortunate  for  the  argument  in  support  of 
this  supposed  law,  that  the  17th  article  of  the  Act  of  1834  is  di- 
rectly at  variance  with  it,  as  it  gives  to  the  Presbytery,  actingy^r^ 
devolutOy  the  power  of  appointing  a  minister  without  any  reference 
to  the  wishes  of  the  congregation.  I  am  now  inquiring  what  evi- 
dence there  is  of  the  principle  of  non-intrusion  having  been  the 
law  of  the  Church*  That  it  never  was  the  law  of  the  land  suflfi- 
ciently  appears  from  the  statutes  I  have  referred  to. 

In  the  message  of  the  General  Assembly  to  the  Queen  in  1565^ 
there  is  no  allusion  to  any  such  principle.  The  First  Book  of  Dis- 
cipline proposed,  that  if  upon  open  audience  the  ministers  be  found 
unobjectionable  in  doctrine,  life,  and  utterance,  the  congregation 
Are  unreasonable  if  they  reject  him,  and  that  they  should  be  com 
pelled  by  the  censure  of  the  Church  to  receive  him,  and  this  is  not 
a  violent  intrusion. 

In  1649,  when  the  Church  enjoyed  the  patronage,  they  did  not 
give  to  the  congregation  the  right  of  dissenting,  but  only  of  stat- 
ing objections,  of  which  the  Presbytery  were  to  judge — which  wa& 
the  principle  of  the  Act  of  1690,  c.  2^. 


14  THR  LOftD  CHAMCRLLOE^ft  SVfiECS* 

No  dottbt  many  ftttempts  haye  been  mude  la  deitfoy  pgtroiiage, 
and  to  introduce  the  principle  of  eleetion  in  vafiooa  foiins:  tbe 
attempts  have  faned,*-«eo  far  as  the  principle  of  iMnwintrariaD  is 
ineonflistent  with  the  righu  of  patronage  securad  bj  atatme,  it 
ccmid  not  be  the  low  of  the  Church  ;  and,  in  the  inatanoea  reiSer- 
red  to,  the  principle  has  rather  been  to  admit  the  congregation  m 
state  objections,  than  to  give  them  an  airbitrarir  power  of  rejectim. 
Connected  with  thii  supposed  law  of  non-Intrusion^  is  andthcr 
of  the  arguments  in  fkvonr  of  the  Act  of  1884,  that  it  ia  a  nffk- 
lation  of  th«  Call ;  and  that  as  the  Cidl  is  a  matter  eccleaiasticaU 
the  Church  had'  the  power  to  rs^lafte  it.     To  this  the  iirst  aad 
obvious  answer  is,  that,  whether  the  provisions  of  the  Act  of  1834 
be,  or  be  not,  connected  with  the  Cidl,  and  whether  the  Cafl  be, 
or  be  not,  part  of  the  ecclesiastical  function  of  admisrion,  the  Ge>' 
neral  Assembly  had  no  right  to  make,  and  the  Preebyteiy  there- 
fore had  no  right  to  follow,  any  regulations  inoonpiateiit  with  the 
right  of  the  patron  as  secured  by  the  statutes.    Bnt  it  appeanto 
me  that  there  is  no  ground  for  oonnecting  theaa  regulations  widi 
the  Call ;  and  that  tbe  Call  itself,  whatever  may  be  its  origin  or 
meaning,  cannot  be  so  used  as  to'in«erfere  with  the  right  of  pa- 
tfonage.    Tb«  Call  is,  in  form,  merely  an  invitaiionand  Fequest 
b^  tite  Miahitants  subscribing  4t  to  the  presentee  to  take  upon 
hnqsclf  the  spiritual  charge  of  Hke  parish,  promising  to  him  all 
dne  respect,  encouragement,  and  obedKefloe.     It  is  a  iwqpaeat  not 
to  decline'  the  office  to  which  he  has  been  pnsaanted.'    It  implies 
no  power  er  authority  on  those  who  subscribe  it.   It  does  not  pro* 
fesa  to  be  the  act  of  the  inhaUtants  at  ia^,  or  even  of  a  ttigarity 
of  thctt. 

The  Act  of  1834  does  not  treat  the  rq^lation  prescrHied  ttx 
enforcing  the  veto  as  part  of  the  Csll,  although  it  directs  such 
regulation  to  be  put  ia  force  at  the  timeof  modmrtii^in  tbeCalL 
If  the  m^ority  disapprove,  the  presentee  is  to  be  tigeoted,  but 
without  reference  to  the  Call;  And  so  the  Presbytery  have  acted, 
and  their  acts  have  been  approved  by  the  Assembly^  fiar  it  not 
only  appear^  that  tbe  nrescntee  waa  rejeetad  without  any  abjudi- 
cation upon  the  Call,  but,  aftar  it  bad  been  finally  asoertained 
ikkt  a  roigority  dis8ented,-^pon  a  motion  being  ma4e  that  tbe 
Call  was  not  good  and  sufficient,— 4hey  reAised  to  actin  thetenns 
of  the  motion,  as  being  incompetent  in  that  stage  of  di^  business; 
and  their  next  act  was  to  rejeot  the  presentee  upon  the  gMuttd  of 
the  dissents,  without  any  rmrenoe  to  the  Call*  And  this  is  not 
only  admitted  to  be  so  by  the  Defenders,  butis^me  of  die  aq^* 
nrents  urged  against  the  jurisdiction  of  the  Court  of  Session,  ths 
Callbeing,  ss  it  is  said,  a  matter  ecclesiastical,  and  these  baring 
been  no  adjudication  upon  the  CalL  Under  these  dxcomstanoei* 
there  seems  to  be  no  gibund  for  justifying  what  has  taken  place 
under  the  Act  of  1834,  as  a  proceeding  in  moderating  in  the  CsU* 
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.  Bot,  if  ibia  were  otherwise)  oan  it  be  timojtaiQed,  tb«t«|Jbe  Call 
nan  be  i^eed  in  $ttdb  a  manper  ae  to.pejudice  a  right  secured  bjr 
AolcrfFarliameiit;.  and, above  all  iWU  caufbet  i^tered  from  a 
Atav  i»  that  vespeot  ipDo<,*uott6,  ao  as  to  produce  that  effect  P 
Whether  the  Call  be  considered  matter  aoclesia^tic^,  ornott  it  must 
be  aulgeot  to  tlie  control  of  Parliasseiity  and  roust  be  acoopnmodat- 
ed  to  the  provisions  of  its  euaetments.  If  it  existed  before  the 
Act  of  1711 9  in  a  form  to  interefere  with  patronagei  it  was  so  far 
restricted  by  that  act.  Considering,  howeYet,  the  arguments  which 
hare  been  urged  in  this  case  upon  the  sulgect  of  the  Call»  it  seems 
naeessary  to  inquire,  in  some  degreei  as  to  its  apparent  origin,  and 
natuire. 

The  term  seems  first  to  occur  it  periods  when  the  early  Reform- 
ers were  struggling  for  the  elation  of  fniniaters.  The  Aots  of 
1687  and  15^  negatived  this  claim ;  but.thestruggjie  continued, 
and  at  different  times,  subsequently,  it  was  attended  with  succesi ; 
and  in  the  Act'  of  1600,  by  which  paticonage  was  for  a  tim^  de. 
atooyed^  the  expression^  '  calling  and  entering' ministers^  is-u^, 
-—the  calling  being  apparently  put  in  o|i^sition  to  presenting : 
And  in  the  Act  of  1711,  by  which  patronage  waa  restored)  there 
is  no  longer  any  mention  of  *  calling" ;  but  the  patrorrs  right  to 
present,' and  the  Piesbytery^s  duty  te  receiye,.  and  adi^Jit,  »quali- 
^ed  person  so  prasented,  are  the  only  aets  referred  to  as  incident 
to  filling  the  vacant  churches.  The  Act  of  1649  uses  th^.  term 
*  call,^  in  the  same  sense  as  the  Act  of  1690.  It  declaree  the 
title  of  a  liiinister  valid  who»  upon  the  suit  and  calling  of  th^  con- 
grwatient  after  due  examination  of  his.  literature  and  conversation, 
dbsll  be  admitted  by  the  Presbytery,  though  he  have  no  presen- 
tatiov.  .  .  «  : 

If,  th^,  the  Call  was  what  the  Reformers  were  de^roua  «f  substi- 
tuting for  patronage,,  whtfi  the  latter  was  finally  establiahed  by 
the  Act  of  171 1^  the  Callooold  only  be  ccutinued  ufi  a  forni ;  and 
if ,  befiire  thaitime,.it  was  only  to  besabstituted  for  the  civil  f%ht 
of  patronage,  Why  wasool  the  substituted  right  to  ba  of  the  same 
ebaxaeter  aa  tbeotij^al?  Why^if  Uie  DaUenagpi wasa  (avilxight, 
war  the  call  to  be  a  matter  ecclesiastical  ?  Both  were  the  exercise 
of:tlue  right  of.  selecting  the  individual,  and  bringing  him  to  the 
diureh  fcr  .examination  and  admissieau  Till  the  person  selected 
was  80  presented,  or  called,  and  brought  to  the  Church,  the  ec- 
deaiastical  jjirisdietion  does  not  appear  to  have  commenced.  It 
is  true  thair  many  instances  have  been  produced  of  questions  as  to 
the  vdtdity  of  the  Call  having  been  brought  before  the  Assembly 
from  the  decisions  of  the  Presbytery,  and  if^  in  any  of  those  cases, 
the  result  had  been,  that  the  patron  had  been  deprived  of  the  be- 
nefit of  his  right  of  presentation  by  a  final  Judgment  of  the  As- 
sembly that  iSe  Call  was  insuflScient,  it  would,  no  doubt,  operate  as 
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s  case  in  whicb  the  isdividual  patioti  liad  acquieMed  in  the  jiftis. 
diction  of  the  Aseembiy :  But  if  zio  sueh  case  can  be  piodaoed, 
and  if,  on  the  contrary,  the  result  of  the  appeal  to  the  Asaemfaiy 
was,  either  a  settlement  hy  arrangament)  or  a  decision  in  favour 
of  the  patron  against  the  prior  proceedings  of  the  Presbytery,  ef 
which  the  ca^e  of  Dunfermline  in  175S  is  a  remarkable  instanee, 
then  the  fact  of  no  case  upon  this  point  having  been  brought  be* 
fore  the  dvil  tribunals  is  fully  explained. 

It  appears,  indeed,  for  many  years  after  the  Act  of  1711,  the 
difficulties  thrown  in  the  way  of  the  patrons  were  such  thatth^r 
rights  were  but  sparingly  enforced.  But,  it  is  admitted,  tbatin 
all  the  latter  times  the  decisions  of  the  Assembly  have  been  in 
favour  of  the  patrons,  holding  any  call  to  be  sufficient,  and  there- 
by treating  it  as  a  mere  form.  It  is  impossible  too  hi^ly  t6 
praise  the  good  sense  of  those  distinguished  members  of  the 
Church,  %vho,  seeing  that  the  law  was  against  them,  avoided  giv« 
ing  offence  to  their  less  discreet  brethren  by  preserving  the  form 
of  the  Call,  but  at  the  same  time  so  dealt  with  it  as  not  to  let  it 
interfere  with  the  right  of  the  patron,  and  thereby  avoided  acoK 
lision  in  which  it  was  certain  that  the  Church  must  have  bees 
defeated. 

I  cannot,  therefore,  consider  the  proceedings  which  have  been 
produced  from  the  Records  of  the  Assembly  respecting  calls  as 
of  any  weight  upon  the  present  question*  They  cann<^  be  of 
any  weight,  except  when  they  show  acquiescence  in  the jurisdic* 
tion  by  the  patrons ;  for  as  acts  ascribing  a  jurisdiction  to  the 
Assembly  itself  they  can  only  be  classed  with  such  proceedings 
as  the  Assembly  adopted  in  1596,  and  1638,  and  1736.  They 
attempted  to  establish  rules  as  to  patronage  in  direct  <^>position 
•to  the  provisions  of  existing  statutes.  And,  looking  to  the  pro- 
ceedings of  the  Assembly  itself  down  to  the  year  1834,  they  ex- 
hibit, indeed,  in  the  earUer  times,  a  struggle  against  the  right  of 
the  patrons,  as  defined  by  statute,  but  afterwards  a  gradual  ao* 
quiescence  in  those  rights,  and  submis»on  to  the  law. 

The  Second  Book  of  Discipline  had  declared  the  <^viovB  trudi^ 
that  patronage  and  election  could  not  stand  together.  An  cflfeo* 
tual  Call  is  equally  inconsistent  with  patronage ;  and  the  Churcbf 
therefore,  most  properly  treated  any  Call  as  sufficient.  I  do  not^ 
however,  think  it  necessary  to  express  any  opinion  upon  the  on- 
gin  or  the  effect  of  the  Call,  except  so  far  as  the  use.  made  of  it 
may  interfere  with  the  rights  of  tlie  patron  as  secured  by  sta^^ 
tute.  With  such  rights,  the  Coll,  in  its  original  form,  could  not 
have  been  permitted  to  interfere ;  no  new  regulations,  inconsist- 
ent with  those  rights,  can  be  legal,-— they  can  give  no  authority 
from  being  clothed  with  the  name  of  a  Call,  fiom  which  in  fornix 
^nd  in  subiitance,  they  entirely  differ. 
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It  has  been  suggested  by  the  highest  authority,  that  tlTe  Act  of 
I7II9  in  enacting  that  the  Presbyteries  shall  receive  and  admit 
the  persons  presented  by  the  lay  patrons  in  the  same  manner 
as  the  persons  or  ministers  presented  before  the  making  of  this 
act  ought  to  have  been  admitted,  intended  to  have  preserved  the 
form  prescribed  by  the  Act  of  1690,  cap.  SS,  for  the  purpose  of 
enabhng  the  congregation  to  state  objections  to  the  presentee  for 
the  consideration  of  the  Presbytery,  and  subject  to  being  over- 
ruled by  them.  If  that  should  be  the  right  construction  of  the 
words  in  the  Statute  of  Anne  it  would  not  affect  the  present 
qbestion.  That  part  of  the  provisions  of  the  Act  of  1690  would 
be  consistent  with  what  has  often  been  contended  for  as  a  proper 
course,  and  what,  in  form  at  least,  prevails  upon  ordination  in 
ESngland  and  in  Scotland.  It  would  in  effect  only  add  to  the  fa- 
oiiities  of  the  Presbytery  in  judging  of  the  qualifications  upon 
the  trials;  but  it  has  no  resemblance  to  the  provisions  of  the  Act 
of  1834,  which,  instead  of  giving  an  opportunity  to  the  inhabi- 
tants to  state  objections  which  the  Presbytery  may  disregard,  en- 
ables a  majority  by  dissenting,  without  any  reasons  stated,  to  de- 
prive the  Presbytery  of  the  power  of  adjudicating  upon  the  qua.* 
Jifications  of  the  presentee. 

It  is  therefore  unnecessary  to  express  any  opinion  upon  this 
-point;  but  to  guard  against  misapprehension,  I  will  only  say, that 
there  appear  to  me  to  be  difficulties  to  be  overcome  before  this 
GOBstruction  of  the  Statute  of  1711  can  be  adopted,  of  which  I 
have  not  been  able  to  find  any  solution.  It  is  sufficient  for  the 
present  purpose  to  observe,  that  if  that  be  the  true  construction 
of  the  Act  of  1711,  the  Act  of  1884  would  be  equally  an  invasion 
of  the  right  of  the  patron ;  I  cannot  therefore  hesitate  to  declare 
my  decided  opinion,  that  the  proceedings  of  the  Presbytery  found- 
ed upon  the  Act  of  the  Assembly  of  18S4  amount  to  an  illegal 
interference  with  the  right  of  the  patron  as  secured  by  statute ; 
and  that  a  wrong  has  thereby  been  sustained  by  the  pursuer. 

The  next  subject  for  consideration  is  the  remedy  for  this  wrong, 
and  before  I  apply  myself  to  the  consideration  of  the  objections 
which  have  been  made  to  the  proceedings  of  the  Court  of  Session 
for  this  purpose,  I  must  make  some  observations  upon  an  argu- 
ment of  a  more  general  nature,  urged  on  behalf  of  the  defender, 
which,  if  well  founded,  would  in  effect  give  to  the  General  As- 
sembly a  legislative  power  uncontrollable  even  by  Parliament ; 
and  would  exhibit  a  case,  I  will  not  say  of  wrong,  as  that  would 
be  a  contradiction  in  terms,  but  of  a  serious  deprivation  of  valu- 
able civil  private  rights,  without  the  possibility  of  redress. 

It  is  argued,  that,  although  the  right  of  presentation  belongs 
to  the  patron,  yet  that  every  thing  connected  with  the  admission 
of  the  minister  after  the  presentation,  is,  by  law,  subject  to  the 
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joriodietiQn  4nd  direciUoD  of  the€hurcb  :  That  tbe  General  Ad- 
annbly  has  legisiative  power  to  mtke  what  regulatioo  it  tbinka 
fit  upoo  thai  subject  i  and  that  no  eomplaiBt  ean  be  made  of  aoy 
thing  dooe  by  tba  Presbytery,  relative  to  theadnisaion  of  roinis- 
terS)  but  to  the  superior  ecclesiasticai  courtSi  that  is,  uUimatelyj 
to  the  Assembly.  The  reeult  would  neoeaaarily  be,  that  the  As- 
sembly, in  its  legislative  capacity,  might  make  laws  destructive  of 
the  right  of  patronage ;  and,  having  sole  jurisdictioo  over  the 
execution  of  its  own  laws  by  the  inferior  jurisdicti(Hi6,  no  mesuis 
-would  exist  of  questioning  the  legality  of  its^nafotments.  This 
is  but  a  mode  of  describing  pure  despotisov  If  any  sudh  power 
had  existed  ia  the  Church,  the  struggle  against  patronage,  eon- 
tinued  through  so  many  years,  could  not  have  been  unauccessfiil. 
Whatever  Parliament  might  have  enacted,  the  Greneral  Assembly 
bad  only  to  enact  lawa  of  its  own  inconsistent  with  the  enactments 
of  Parliament,  and  itself  to  have  enforced  the  execution  of  them. 
It  couid  not  have  failed  to  effectuate  what  it  attempted  in  1BQ6 
and  1638  by  accepting  the  presentation,  but  epacting  that  the 
Presbytery  should  not  proceed  to  admit  the  presentee  unless  be 
bad  prreviously  received  the  consent  of  the  Presbytery*  From  a 
rejection  by  the  Presbytery  upon  tbia  ground,  tbece  would,  ac- 
cording to  the  argument,  be  noi^ppeal  or  means  .of  redness^  but 
by  application  to  the  General  AssefnUy,  who,  supporting  the 
act  of.  th«t Presbytery  m  the  execution  of  their  ownopHQtment, 
would  at  once  transfer  the  right  of  patronage  from  the  lay  patron 
to  the  Presbytery.    . 

However  extravagant  this  proposition  may  appear  to  be,  it  is 
necessarily  included  in  the  argument  for  the  4cfenders.  If  the 
Presbytery  may  refuse,  not  to  receive,  but  to  act  upon  a  presen- 
tation, because  a  majority  of  heads  of  fafoilies  dissent.  Why  may 
they  not  do  so,  because  a  majority  do  not  assent  at  a  meeting 
held  for  that  purpose^-^which  is  election  ^  or  beca/mse  a  majority 
of  the  Presbytery  do  not.a«»ent«r**which  ^b^  in  fact,  the  usurfiation 
attempted  in  1596  and  1638?  I;a  all  these  cas^  tbe  violation  ^and 
defllariietion  df  private*  civil  tigbta  would  be  effectual^  because  the 
only  remedy,  accacdiog)  to  the  lU'guiDent,  would  be  by  appli^a- 
tkm  to  the  authors  oi  the  wrong.  Nothing  can  be  further  from 
my  wishes  than  to  treat  lightly  the  opinions  which  have  been  ex- 
pressed by  any  of  the  very  learned  wd  abl^  Judges  who  dis- 
sented from  the  Judgment  of  the  Court  ot  Session,  but  it  is  im- 
possible to  do  justice  to  the  case,  without  following  out  these 
opinions  to  what  appear  to  me  to  be  their  inevitable  results. 

Those  who  contend  that  there  is  no  remedy  for  the  wrong 
which  has  been  committed  in  aay  existing  law,  suggest,  that  re- 
dress can  be  obtained  only  by  application  to  Parliament*  But  if 
the  right  be  already  establish^  by  sutute^  and  if  the  wrong 
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cxmBiflt  in  a  violation  of  the  right  so  reitiiig;  upon  the  authori^ 
ot  Parliament^  it  is  not  easy  to  ciAiceive  in  what  manner  Parlia.- 
nent  may  be  able  hereafter,  with  more  success,  to  seeiire'the 
objects  of  its  enactments !  Certainly  not  without  a  more  direct 
and  important  interference  with  the  powers,  le^slative^  and  judi- 
cial,  claimed  by  the  Assembly,  than  the  judgment  of  the  Court 
of  Session  can  be  supposed  to  ef&ct* . 

It  is  said,  however,  that  the  legislative  power  claimed  for  the 
Assembly  has,  itself,  the  authority  of  Pariiament  as  its  founda^ 
tion,  because  the  Statute  of  1567,  cap  7,  after  giving  to  the  pa- 
tron who  presents  a  person  qualified  to  his  understanding  to  the 
superintendent  of  the  Kirk,  an  appeal  to  the  superintendent  of 
the  province,  and  from  him  to  the  General  Assembly,  if  ^e  per- 
son presented  be  not  received  and  admitted,  declares,  that  the 
cause,  having  been  decided  by  the  Court  of  Assembly,  shall  iak^ 
tnd  <M8  ihpy  decern  and  declare.  That  which  is  the  sabjeot  mat* 
ter  of  appeal^  is  to  take  end  by  the  decimon  of  the  General  As- 
sembly. •  What  that  subject  matter  is,  appesrs  from  the  earlier 
parts  of  the  statute,  namely,  the  examination  of  the  pereon  pre- 
sented quahfied  according  to  the  nnderatoadin^  of  the'  patron. 
As  to  his  qnalifidition  and  his  ^ibsequent  admisston,-*Haiiuty  to  be 
performed  after  taking  the  presentee  upon  his  -triials,  and  irfaioh 
ean  have  tio  reference  to  a  rejection  of  him,  not  for  want*  of  any 
qualification,  but  by  the  dissent  of  an  Mthority  interposed  to  the 
prejudice  of  the  patronage,  whiofa  it  was  the  object  of  thalt  act  to 
protect, — it  is  not  disputed,  that,  as  to  matter  of  qualfication, 
which  is  submitted  to  the  decision  of  the  Church,  the  judgment 
of  the  Assembly  upon  appeal  is  final. 

It  has  also  been  suggested,  that  the  provisioas  in  the  Act  of 
1592,  that  the  Presbytery  are  to  put  ord^r  to  all  matters  and 
causes  ecclesiastical,  according  to  the  disoipUne  of  the  Kirk, 
'  amounts  to  a  direct  committal  of  all  eeelesiiistifai  afiains,  and, 
amongst  those,  everything  conneoted  wkh  the  admission  and  col- 
lation of  ministers,  to  the  exclusive  jurisdiction  of  the  Chmrch 
Courts.  But  in  this  suggestion  the  proviso  which  immediately 
follows  is  overlooked,  which  prof&des^  thai  tlie  afoMsaid  Pred>y. 
teries  be  bound  and  astricted  to  receire  and  admit-  wiuitsonnever 
qualified  minister  presented  by  His  Majesty  or  laick  patrons ; 
by  which  it  is  clear  that  the  presentation  was  not  a  matter  eccle- 
siastical, as  to  which  the  Presbytivy  were  to  put  order,  but  that 
they  were  to  be  bound  to  receive  and  admit  a  qualified  person 
presented  to  them,  whatever  ordet  they  might  put  to  any  mat- 
ters or  causes  eocleriasticaL  This  act,  so  far  from  authorizing 
the  Presbytery  to  make  regulatioiiB  interfering  with  the  right  of 
patronage,  prohibits  them  from  so  doiBg. 

It  was  urged  that  many  actff  of  the  Church  have  been  acqui- 
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esced  in,  in  regulating  the  qualifications  of  ministerd  as  to  edu- 
cation, knowledge,  and  other  matters ;  and  this  is  true  : — Bui 
all  these  concern  the  penonal  qualifications  of  the  presentee,  to 
be  judged  of  by  the  Presbytery  upon  the  trials,  leaving  the  right 
of  presenting  a  qualified  person  untouched.  The  statutes  give 
to  the  patron  the  right  of  presentation,  and  to  the  Church  the 
power  and  duty  of  adjudicating  upon  the  qualification  of  the 
presentee.  The  Act  of  1834  introduces  a  new  authority  which 
destroys  both.  The  dissenting  majority  defeats  the  presentation 
of  the  patron,  and  prevents  the  adjudication  of  the  Presbytery. 
If,  then,  the  civil  right  of  presentation  has  been  invaded  by 
the  proceedings  of  the  Presbytery,  founded  upon  the  Act  of  1834; 
and  if  the  statutes  have  not  deprived  the  civil  courts  of  the 
ordinary  power  of  giving  redress  for  invasion  of  civil  rights,  it 
will  require  strong  authority  to  show,  that  the  Court  of  Session 
has  not  jurisdiction  to  take  cognizance  of  this  complaint,  which 
is  this  ! — That  the  patron,  having  by  law  and  statute  a  right  to 

E resent  a  qualified  person  to  the  Presbytery,  who  are  by  statute 
ound  to  receive  and  admit  him,  unless  found  upon  examination 
by  them  not  to  be  qualified,  the  Presbytery  have  refused  to  re- 
ceive and  admit  him,  without  any  examination  or  adjudication 
as  to  his  qualifications,  that  is  they  have  refused,  without  any 
justifiable  reason,  to  give  effect  to  the  presentation. 

Now  I  understand  it  to  be  admitted,  that,  if  the  Presbytery 
ivere  simply  to  refuse  to  receive  or  to  act  upon  a  presentation,  or 
if  they  were  proceeding  to  present  themselves,  ^'wr^  devoluto^  be- 
fore the  proper  time  had  arrived,  the  Court  of  Session  would 
have  jurisdiction  to  interfere.  In  all  these  cases  there  is  the  same 
injury  itiflicted  by  the  same  act,  namely,  the  refusal  to  give  effect 
to  the  presentation,  and  the  cases  only  differ  as  to  the  grounds  of 
the  refusal,  but  as  the  grounds  of  refusal  are  in  all  assumed  to 
be  untenable,  it  seems  extraordinary  that  there  should  be  juris- 
diction in  some  of  the  cases,  and  not  in  all. 

It  is  extraordinary,  certainly,  when  the  long  protracted  strug- 
gles are  considered  between  the  patron  and  the  Church,  that  so 
few  cases  are  to  be  found  in  which  the  interposition  of  the  Court 
of  Session  has  been  applied  for ;  but  such  cases  as  have  been  pro- 
duced appear  to  me  very  decisive  upon  the  question  of  jurisdic- 
tion. 

In  the  Auchtermuchty  Case,  in  1733,  the  Presbytery  had  re- 
jected  a  person  presented  by  a  lawful  patron,  without  examina- 
tion, and  were  proceeding  to  admit  another.  This  was  affirmed 
upon  appeal  to  the  Assembly.  The  rejected  presentee  apj)lied 
to  the  Court  of  Session,  by  advocation,  that  the  settlement  might 
be  stopped  until  the  right  was  decided.  The  Court  sisted  the 
proceedmgs.     But  the  Presbytery  having  proceeded,  a  petition 
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and  complaiQt  was  presented  against  them,  when  certain  of  their 
number  appeared  at  the  Bar,  and  apologized.  The  Presbytery 
admitted  the  person  not  presented,  and  the  cause  having  proceedf- 
ed,  an  Interlocutor  was  pronounced,  finding.  That  the  Presbytery 
refusing  a  presentation  duly  tendered  in  favour  of  a  qualified  mi- 
nister, against  whom  there  lies  no  legal  objection,  and  admitting 
another  person,  the  patron  has  a  right  to  retain  the  stipend,  and 
therefore  finding  the  reasons  of  suspension  relevant. 

Many  of  the  arguments  urged  in  this  case  were  used  in  that,, 
but  the  result  was,  that  before  the  wrong  minister  was  admitted,, 
the  Court  of  Session  acted  against  the  Presbytery  by  sisting  their 
proceedings ;  but  after  he  was  admitted  the  remedy  applied  waa 
necessarily  confined  to  the  stipend.  Under  both  circumstances, 
the  Court  exercised  its  jurisdiction. 

In  the  case  of  Dunse,  in  1749,  the  Presbytery,  disputing  the 
patrotfs  title,  rejected  his  presentee,  without  any  adjudication 
upon  his  qualification.  The  patron  insisted  in  a  process  of  De- 
clarator against  the  Presbytery,  in  the  Court  of  Session,  which 
by  its  Interlocutor  declared,  that  the  pursuer  had  a  suflScient 
right  to  present,  and  that  the  right  had  not  fallen  to  the  Presby- 
tery iamquam  jure  devoluto.  This  Interlocutor  was  reversed  ia 
this  House,  but  for  want  of  parties,  only,  and  in  terins,  without 
any  judgment  upon  the  merits.  It  is  said  that  the  Court  refused 
to  interfere  to  prevent  the  Presbytery  settling  any  other  person, 
because  that  was  interfering  with  the  power  of  ordination,  and 
the  internal  4X)licy  of  the  Cburch,  with  which  the  Lords  thought 
they  had  nothing  to  da  Whether  this  be  correct  seems  doubt- 
ful ;  but  the  case  is  at  all  events  an  authority  of  the  Court  of  Ses- 
sion in  a  process  of  Declarator  establishing  the  right  of  the  patron 
to  present  against  the  Presbytery. 

In  the  case  of  Culross  the  Presbytery  rejected  the  patronV 
presentee,  disputing  his  title,  and  settled  another  minister*  The 
patron  instituted  proceedings  for  the  stipend  and  succeeded,  but, 
the  church  being  full,  the  Presbytery  were  not  made  parties ;  so 
that  this  case  does  not  bear  much  upon  the  present. 

In  the  case  of  Lanark  in  1752,  the  Court  of  Session,  jBnding 
that  the  Presbytery  had  admitted  the  wrong  person,  adjudged 
the  stipend  to  the  patron  of  the  rejected  presentee.  In  that  case 
also  the  Presbytery  were  not  parties. 

But  in  both  the  Kiltarlity  cases  the  Presbytery  were  parties. 
The  first  was  a  case  of  suspension  and  interdict  at  the  instance  of 
certain  parishioners  to  pronibit  the  settlement  of  a  presentee;—- 
Two  grounds  of  defence  were  pleaded— i^r«^.  That  it  was  in- 
comjpetent  by  suspension  and  interdict  to  interfere  with  the  pro- 
ceeclings  of  the  Presbytery  in  the  settlement  of  a  minister — and. 
Secondly^  That  the  plamtiff  had  no  title  to  pursue*     The  Court 
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repelle^l  the  objection  to  the  competency,  as  the  quMaon  TegaaA- 
ed  the  civil  right  of  patronage,  but  decided  in  farour  of  t1^  se- 
cond defence. 

In  the  second  case  of  Kiltarlitj,  the  Prest^terr  having  sos- 
tained  a  presentation,  was  held  to  be  barred  from  objecting  to  it, 
and  refusing  to  proceed  to  settle  the  presentee.  This  case  also 
affords  an  answer  to  an  argument  much  urged  on  behalf  of  the 
Presbytery — ^that,  as  they  had  received  the  presentation,  all  that 
remained  wa3  purely  ecclesiastical ;  iirfiereas,  it  appears  finom  their 
proceedings,  that  they  avoided  sustaining  the  presentation  ;  they 
only  in  so  far  sustained  it  as  to  find  themselves  competent  to  ap- 
point a  day  for  moderating  in  the  call.  If  they  had  sustamed 
the  presentation  they  would,  according  to  the  second  Kiltarlity 
case,  have  been  barred  from  refusing  toproceed  to  settle  the  pf^ 
sentee.  There  has,  therefore,  been  a  refusal  to  sustain  the  pre- 
sentation, which  brings  this  case  precisely  within  the  others  i^ 
ferred  to,  in  which  the  Presbyteries  have  been  parties^ 

In  the  case  of  Lord  Dundas  v.  the  Presbytery  of  Zetland,  aad 
Orey,  the  Presbytery  rejected  a  presentation  of  the  presentee  «f 
the  patron,  and  settled  another  minister :  The  Court  decided  in 
the  terms  of  the  declaratory  conclusions,  whicAi  were,  that  Ae 
Presbytery;  which  had  illegally  r^ected  the  presentation,  slMlid 
give  cnie  obedience  to  it  according  to  the  rules  of  the  Church. 

In  the  cases  of  the  Presbytery  of  Falkirk  tr.  Lord  Odlatider 
{8th  December  *696)  r  The  Presbytery  of  Ayr  v.  Lord  Dun- 
donald :  The  Presbytery  of  Paisley  v.  Erskine ;  and  the  Pres- 
bytery of  Strathbogie  v.  Sir  Wm.  Forbes,  those  were  all  actioBs 
brought  by  Presbyteries  against  patrons,  to  have  it  declared  that 
tile  right  of  presentation  bad  devolved  to  them,^2ir^  devobUa.'^ 

It  is  admitted,  that,  if  the  Presbytery  assumes  thejws  dgixh 
hitumf  when  the  patron  thinks  it  has  not  fallen,  he  has  a  remedy 
in  the  civil  courts;  and  that  in  all  cases^of  disputed  patronage, 
and  of  stipend,  the  Coott  has  jurisdiction.  From  these  authori- 
ties it  id  clear,  that  the  Court  of  Session  has  jitrisdiction  to  adju- 
dicate tipon  the  right  of  patronage,  and  to  correct  any  infringe- 
ment mS  it,  as  against  another  claiming  adversely,  and  against 
the  Presbytery  whether  clahninmg  adversely,  jure  dewbdOj 
or  simply  rejecting,  without  cause,  the  presentee  of  the  patron ; 
as  in  the  cases  of  Auchiermuchty,  of  Dunse,  of  Kiltarliey,  aod 
Zetland,  and  the  other  cases  referred  to.  *      * 

It  is  admitted,  that  the  Court  has  jurisdiction  as  tothe  stip^d, 
after  the  admission  of  a  minister  by  wrong.  It  would  be  strange 
if  the  jurisdiction  could  be  exwcisedonly  after  the  evil  had  been 
completed,  when  the  Court  has  jurisdiction  to  prevent  it :— -That 
it  has  jurisdiction  "when  a  wrong  minister  is  admitted,  but  not 
when  a  right  minister  is  rejected.  .     • 

It  appears  to  me  for  these  reasons,  that,  in  this  case,  a  civil  right 
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has  been  violaied  by  the  Presbyterjr,  and  that  the  Court  has  juri»- 
dktion  to  take  cognizance  of  the  injury  committed.  It  remains 
to  be  considered  whether  there  be  anything  objectionable  in  the 
ibrm  of  the  proceedings,  or  in  the  interlocutor  appealed  frcMO. 

It  was  much  relied  upon  in  the  Court  below,  but  not  so  much 
masted  upon  here,  that  the  Act  of  1834  had  not  been  properly 
put  in  issue  by  the  pursuer. 

The  Summons  states,  and  complains  of  that  which  is  the  real 
grievance  to  the  plaintiff,  that  which  constitutes  the  injury  to  his 
right  of  patronage,  namely,  that  the  Presbytery  rejected  his  pre- 
sentee without  trial,  or  uking  cognizance  of  his  qualifications, 
and  expressly  on  the  ground  of  the  veto  of  the  parishioners. 

The  Act  of  1834  constitutes  no  part  of  the  pursuers  case,  and 
cannot  justify  the  proceedings  of  tfie  Presbytery  accorduig  to  the 
case  made  in  the  Summons  ;  and  if  by  law  it  does  justify  thmr 
proceedings,  it  is  properly  left  to  be  brought  forward  by  the  de- 
fenders who  rely  upon  iu  As  consequential  upon  the  case  so 
slated,  the  Summons  prays  a  declaration  of  the  plaiotifTs  r^ht, 
mid  of  tlie  wrong  which  he  alleges  has  been  done  to  it,  and  certain 
specific  relief  as  a  remedy  or  compensation  for  such  alleged  wrong.  ^ 
It  is  iH>t  disputed  that  it  is  competent  for  the  Court,  upon  a  Sum- 
iKuma  having  petitory  conclusions,  to  confine  its  interlocutor  to  a 
declaration  of  right  That  is  wjiat  the  interlocutor  appealed  from 
bas  done.  The  cases  prove  that,  where  the  Presbytery  has  ille- 
gally rejected  a  presentee,  the  Court  of  Sessiont exercises  jurisdic- 
tion against  the  Presbytery.  What  relief  may  ul^unately  be  ad- 
ministered to  the  patron  in  that,  or  in  any  other  suit,  is  not,  now, 
the  subject  for  consideration.  If  the  Court  has  jurisdiction  over 
the  subject  matter,  and  over  the  parties  defenders,  it  is  clearly 
according  to  its  practice  to  declare  by  its  interlocutor  the  ririit  of 
the  pursuer,  without  proceeding  to  administer  any  remedy  ibr 
the  wrong  it  has  sustained. 

The  result  of  the  anxious  consideration  I  have  given  to  this 
case  is  the  conviction,  that  the  Presbytery,  in  the  course  they 
have  pursued,  have  violated,  and  done  wrong  and  injury  to  the 
patron^s  right  of  presentation  :  That  the  Court  of  Session  have 
jurisdiction  to  uke  cognizance  of  that  wrong :  and,  that,  in  the 
tnlerlocutor  they  have  pronounced,  there  is  no  departure  from  the 
ordinary  mode  of  exercising  their  jurisdiction,  of  which  the  de^ 
fenders  are  entitled  to  complain. 

In  forming  the  opinions  I  have  now  expressed,  h  haye  confin- 
ed myself  to  the  questions  of  law  which  arise  upon  the  pleadings 
between  the  parties.  Such  is  the  duty  which  I  felt  1  had  to 
perform  as  one  of  the  Judges  of  this,  the  highest  Tribunal  in  the 
country.  I  have  in  doing  this  had  no  regard  to  the  feelings 
which  this  controversy  has  excited  in  Scotland,  and  I  have  not 
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permitted  myself  to  consider  the  consequences  which  may  follow 
from  the  judgment  of  this  House,  on  whichever  side  it  may  be 
given:  But  having  now  discharged  the  duty  of  delivering  .my 
opinion  upon  the  matter  in  contest,  I  may,  before  I  conclude«be 
permitted  to  express  the  high  respect  I  have  always  felt  for  the 
Clergy  of  Scotland.  Much  as  has  been  said  in  their  praise,  I 
am  satisfied  they  deserve  it  all ;  and  that  the  parochial  duties 
arc  in  general  performed  in  a  manner  tlie  most  exemplary  and 
beneficial  for  the  inhabitants. 

If  there  be  any  feeling  in  the  Church  still  remaining,  that  the 
exercise  of  private  patronage  is  detrimental  to  the  well  being  of 
the  Establishment,  and  that  it  tends  to  diminish  its  usefulness  lo 
the  people,  let  it  be  remembered,  that  the  high  character  the 
Clergy  have  attained,  and  the  beneficial  inifluence  the  Church  baa 
exercised,  have  arisen,  or,  at  least  been  matured,  under  a  system 
of  lay  patronage. 

If  your  Lordships  shall  concur  in  the  opinions  I  have  expres- 
sed, and  by  your  decision  inform  the  Clergy  of  Scotland  what 
the  law  really  is,  I  cannot  doubt  but  that  they  will,  by  their  coo* 
duct  and  example,  inculcate  the  sacred  principle  of  obedience  to 

the  law, — of  respect  for  the  rights  and  interests  of  others, and  of 

the  sacrifice  of  private  feelings  to  the  performance  of  a  public 
duty. 

I  move  your  Lordships  that  the  Interlocutor  appealed  frou)  be 
confirmed. 

Lord  Brougham. — In  again  calling  your  Lordships'  attention 
to  this  case,  I  have  only  to  state  the  great  satisfaction  which  I 
fori  in  finding  that  my  Noble  and  learned  Friend's  view  of  the 
subject,  and  the  grounds  of  his  opinion — an  opinion  which  we 
have  separately  come  lo  together— are  precisely  thesame  which  had 
presented  themselves  to  my  mind,  after  the  anxious  attention  that 
I  bestowed  upon  the  case.  But  I  should  not  have  troubled  your 
Lordships  with  one  word  at  present,  except  from  the  circum- 
stance of  my  not  having  taken  the  precaution,  which  my  learned 
Friend  has  most  proprly  done,  of  committing  to  writing  my  ar- 
gument  in  giving  j  utigmenl.  The  reason  is,  not  that  I  have  at  all 
altered  my  opinion  of  the  great  expediency,  and  in  important 
cases  almost  the  necessity,  of  pursuing  this  course,  which  my 
learned  Friend  observes  I  always  did  while  I  filled  the  situation 
which  he  now  much  more  worthily  fills  in  the  Court  of  Chancery, 
and  which  I  have  done  also  here,  and  at  the  Privy  Council.  My 
opinion  is  precisely  the  same  as  it  always  was  of  the  expediency 
of  pursuing  that  course  :  My  only  reason  for  deviating  from  it 
in  the  present  case  is,  that  I  had  not  time  ;  and,  therefore,  in  the 
choice  of  difficulties,  I  thought  it  better  to  state  my  opinion  with- 
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out  Writing,  than  to  delay  the  judgment  so  long  as  would  have 
been  necessary  to  enable  me  to  commit  it  to  writing.  My  Lords, 
bad  I  done  so,  I  undoubtedly  should  not  have  omitted  a  part  of 
the  subject  to  which  my  Noble  and  learned  Friend  has  very  pro- 
perly directed  your  attention  in  the  close  of  his  judgment ;  that 
IS,  to  the  question  of  pleading.  It  is  fit  that  I  should  now  say, 
that  that  had  not  escaped  me,  though  it  did  escape  me  yesterday.  I 
quite  agree  with  my  Noble  and  learned  Friend,  that  the  pleading  is 
correct  in  this  ease,  and  that  it  was  not  at  all  necessary  to  plead 
tbe  Act  of  1884  of  the  General  Assembly.  The  argument  which 
would  maintain  the  necessity  of  pleading  the  Act  of  the  General 
Assembly, — at  least  if  there  is  any  similarity  in  the  rules  of  plead- 
ing in  Scotland  to  our  rules, — would  be  a  complete  abandonment 
of  the  legislative  power  of  the  General  Assembly  :  For,  if  they 
had  any  power  to  make  laws  nothing  like  good  pleading  would 
require  the  pleading  of  those  upon  the  record.  But,  however, 
upon  another  ground,  I  agree  that  it  is  not  at  all  necessary.  I 
equally  agree  that  the  judgment  of  the  Court  bel()w  upon  tbe 
declaratory  part  is  right. 

The  following  Judgment  was  pronounced. 

Die  Veneris^  S^  Maji  1839- 
After  hearing  Counsel  on  Monday  the  18th,  Tuesday  the  1 9th, 
Thursday  the  Sist,  Friday  the  S2d,  and  Saturday  the  S8d  days 
of  March  last,  upon  the  Fetition  and  Appeal  of  the  Reverend 
the  Presbyteiy  of  Auchterarder,  and  of  Mr  John  Ferguson, 
Minister  of  Monivaird ;  Mr  James  Thomson,  Minister  of  Muc 
kart ;  Mr  John  Brown,  Minister  of  Glendovan ;  Mr  John  Clark, 
Minister  of  Blackford ;  Mr  William  Stoddart,  Minister  of  Ma- 
derty ;  Mr  Peter  Brydie,  Minister  of  Fossaway ;  Mr  William 
Mackenzie,  Minister  of  Comrie ;  Mr  William  Laing,  Minister 
of  Crieff;  Mr  Alexander  Laird,  Minister  of  Ardoch ;  Mr  John 
Reid  Omond,  Minister  of  Monzie ;  Mr  Thomas  Young,  Mi- 
nister  of  Gask  ;  Mr  James  Walker,  Minister  of  Muthill ;  Mr 
Alexander  Maxtone,  Minister  of  Fowlis ;  Dr  James  Russell, 
Minister  of  Dunning ;  and  Mr  Alexander  Hill  Gray,  Minister 
of  Trinity  Gask  ;  the  present  individual  members  of  said  Pres- 
bytery, complaining  of  the  said  Interlocutor  of  the  Lords  of 
Session  in  Scotland  of  the  First  Division  of  the  8th  (signed  10th) 
of  March  1888,  and  praying  that  the  same  might  be  reversed, 
varied,  or  altered,  or  that  the  Appellants  might  have  such  relief 
in  the  premises  as  to  this  House,  in  their  Lordships'  great  wis- 
dom, should  seem  meet ;  as  also  upon  the  answer  of  the  Right 
Honourable  Thomas  Robert  Eari  of  Kinnoull,  and  the  Reve- 
rend Robert  Young,  Preacher  of  the  Gospel,  and  Presentee  to 
the  Church  and  Parish  of  Auchterarder  put  in  to  the  said  Ap- 
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peal :  and  due  oonttderatioQ  had,  as  well  yesterday  as  this  day 
of  what  was  offered  on  either  side-in  this  cause :  It  is  oedbred- 
and  ASjaDGSD  by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
raent  assembled.  That  the  saia  Petition  and  Appeal  be,  eikI  is . 
hereby  dismissed  this  Houie,  and  that  the  said  Interlocutor 
therein  complained  of,  be,  aad  the  sane  is,  hereby  affirmed. 


^  - 

(Signed)        Johk  WiCLiAif  Biech, 

i>ip.«Ci^.^#arfiaJtaeffaor. 
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TRINTED  BY  JOHN  STARK,  OLD  ASSEMBLY  CLOSE-  ■( 
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